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LIFE. . " 
COURT OF APPEALS OF NEW YORK. 





SAMUEL GREEN, Appellant, 
US. 


SUPREME COUNCIL OF ROYAL ARCANUM anv VAL M. 
SCHMITZ, Recent oF De Witt C1iinton Councit No. 
419 OF THE RoyaL ArcANUM, Respondents.* 


The plaintiff, holding a certificate of insurance in a mutual benefit asso- 
ciation, agreed in his application to pay all dues and assessments 
“and to conform in all respects to the laws, rules and usages of the 
order now in force or which may hereafter be adopted by the same.” 
His certificate was conditioned “that the said member complies, in the 
future, with the laws, rules and regulations now governing the said 
council and fund, or that may hereafter be enacted by the supreme 
council to govern said council and fund.” The association some years 
after issuing the certificate, without notice to the. plaintiff and against 
his protest, increased his assessment. It was held that the language 
quoted did not authorize an increase. 

Nor are the plaintiff’s rights in such a case affected by the fact that the 
association was incorporated under the laws of a foreign state 
whose statute gave to such associations power to amend their rate 
of assessment; the contract having been made in this state and the 
statute of the foreign state not having been enacted until after the 
certificate in question was issued, which statute also provided that 
an amendment should not impair any existing legal remedy. 


———VSee 


Appeal from a judgment of the Appellate Division in the Sec- 
| ond Department reversing on fact and law a judgment of the 
| Special Term. 


* Decision rendered, Dec. 10, 1912. 
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F. J. Morssen, for Appellant. 
Howarp C. Wiccins, for Respondent. 
PER CURIAM. 

The defendant is a mutual benefit association organized under 
the laws of Massachusetts, and the plaintiff is one of its members 
by virtue of his membership in De Witt Clinton Council No. 419, 
which is a subordinate division of the association organized and 
existing within the state. The action is brought to obtain an ad- 
judication of the rights of the parties under the contract between 
them. The plaintiff became a member of the defendant in 1883. 
He was then thirty-seven years of age, and the rate of assess- 
ment upon members of that age was then $1.80 for each death. 
In 1898 this rate was changed with the consent of the plaintiff 
to one assessment of $3.16 for each death, and such extra assess- 
ments, not exceeding that amount at any one time, as might be 
properly levied under the constitution and by-laws. In 1905 the 
defendant again raised its rates and since then the members of 
the class to which the plaintiff belongs have each been assessed 
$6.87 every month until they. reach the age of sixty-five at which 
time their assessments are automatically fixed at $16.08 per 
month for the remainder of life. This change in the rate of as- 
sessment in 1905 was made without notice to the plaintiff, with- 
out his consent and against his objection and protest. From 
1905 until February, 1910, he paid under protest the rates as 
increased in 1905. Then in February, 1910, he tendered to the 
proper officer of the defendant the sum of $3.16, which was the 
amount of the monthly assessment as fixed with his consent in 
1898. The defendant, through its officers, refused to accept the 
tender and threatened to expel the plaintiff unless he should pay 
the assessment of $6.87 as fixed in 1905. The plaintiff thereupon 
brought this action, claiming that the increase in 1905 of the 
rates of assessment was illegal and in violation of his rights under 
his contract of membership as modified by the changes made with 
his consent in 1908, and in this contention he was upheld by the 
court of Special Term. The Appellate Division took a different 
view, however, and decided that the defendant in its contract 
with the plaintiff had effectually reserved the right to bind him 
to the payment of the increased rate by its subsequent amend- 
ments of its by-laws. This conclusion was based upon the as- 
sumption that there is a distinction between this case and the 
cases in which we have held that a membership contract in a 
mutual benefit association, in which the member agrees to comply 
with the laws of the order “now in force or that may hereafter 
be adopted,” does not authorize a subsequent amendment of the 
by-laws without the member’s consent if the effect of such amend- 
ment is to increase the rate of assessment or to reduce the amount 
of the benefit as fixed by the contract (Wright vs. Knights of 
Maccabees, 196 N. Y., 391; Dowdall vs. Supreme Council Cath. 
Mut. Ben. Ass’n, 196 id., 405;-Ayres- vs. Grand Lodge United 
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Workmen, 188 id., 280; Evans vs. So. Tier Mas. R. Ass’n, 182 
id., 453; Beach vs. Supreme Tent K. of M., 177 id., N. Y., 100; 
Langan vs. Supreme Council Am. L. of H., 174 id., 266; Ship- 
man vs. Protected Home Circle, 174 id., 398; Weber vs. Supreme 
Tent K. of M., 172 id., 490). 

We think there is no distinction between the case at bar and 
the cases cited. In the plaintiff’s application he agreed to make 
punctual payments of all dues and assessments for which he 
should become liable, “and to conform in all respects to the laws, 
rules and usages of the order now in force or which may here- 
after be adopted by the same.” ‘The certificate issued to him by 
the defendant was conditioned “that the said member complies 
in the future with the laws, rules and regulations now governing 
the said council and fund, or that may hereafter be enacted by the 
supreme council to govern said council and fund.” 

The learned justice who wrote for the Appellate Division in 
the case at bar thought that these reservations were so specific 
as to render them binding upon the plaintiff, but we cannot see 
wherein they differ from the reservations in Wright vs. Knights 
of Maccabees (supra), Ayres vs. Grand Lodge United Workmen 
(supra), Evans vs. So. Tier Mas. R. Ass’n (supra) and the other 
cases in which the member had agreed to be bound by the laws 
then in force and by such as should thereafter be enacted. It 
was precisely this general form of reservation that was under con- 
sideration in Beach vs. Supreme Tent of K. of M. (supra), 
where Judge Cullen wrote for the court: “It is quite easy for 
fraternal organizations, such as the defendant, if they deem the 
provisions for benefits to their members tentative only and desire 
to have them subject to such modifications as the business of the 
orders may require, to express that in the certificate. So, in 
the present case, if the certificate had provided that the payments 
therein specified should be subject to such modification as to 
amount, terms and conditions of payment and contingencies in 
which the same were payable as the endowment laws of the 
order from time to time might provide, the amendments would be 
applicable to existing members. But I think that nothing less 
explicit than this appearing in the certificate itself should be 
effectual for such a purpose. Fairness to persons joining the 
order. required such plain dealing” (p. 105). 

The plaintiff’s rights are not affected by the fact that the de- 
fendant is a corporation organized under the laws of Massa- 
chusetts, nor by the finding of the trial court “that by the statutory 
law or public acts of the Commonwealth of Massachusetts fra- 
ternal beneficiary organizations, of which the defendant Supreme 
Council of the Royal Arcanum is one, have power to change and 
amend their rate of assessment,” because (1) the trial court also 
found “that the contract in all its essentials between the parties 
was entered into, made and completed in the state of New York,” 
and (2) the statute of Massachusetts, under which the defendant 
claims the power to amend as to rates of assessment, was not en- 
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acted until 1902 and expressly provides that amendment, altera- 
tion or repeal shall not take away or impair any remedy which 
may exist by law. 

Although the Appellate Division reversed the judgment en- 
tered at Special Term “upon questions of fact as well as of law,” 
it was conceded by counsel upon the argument that there are no 
disputed facts, and this concession accords with our view of the 
findings. The actual findings of fact are purely formal and be- 
yond dispute, and the rest, although classified as matters of fact, 
are really conclusions of ‘law. We have therefore ignored the 
form of the judgment and have treated the snaee as presenting 
only a question of law. 

The order of the Appellate Division must be anne and the 
judgment of the Special Term affirmed, with costs to the plaintiff 
in all the courts. 

Cullen, Ch. J.; Gray, Haight, Vann, Werner, Chase and Collin, 
JJ., concur. 

Order reversed, &c. 


UNITED STATES DISTRICT COURT. 
N. D. New York. 


SMYTHE 
vs. 
SUPREME LODGE, K. P.* 


MUTUAL INSURANCE—INCREASE OF ASSESSMENTS—AS- 
SENT OF MEMBER. 


Where, at the time of the making of a contract of insurance between a 
fraternal order and a member, the constitution of the order contained 
a table of the monthly assessments required to be paid by each mem- 
ber insured, graded according to age at the time of the contract, a 
copy of which was furnished to the member, together with a printed 
statement signed by the board of control, representing that the as- 
sessments remained the same through life, an agreement by the mem- 
ber in his application that, “I will punctually pay all dues and assess- 
ments for which I may become liable and that I will be governed, 
and this contract shall be controlled, by all the laws, rules and regula- 
tions of the order governing this rank now in force or that may here- 
after be enacted by the Supreme Lodge,” does not amount to a con- 
sent that the Supreme Lodge may by a subsequent enactment so 
amend the constitution and fundamental law of the order as to largely 
increase his assessments, and, in the absence of an explicit consent 
thereto, the member cannot be bound by such action, which impairs 
vested rights secured to him by the contract. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 
* Decision rendered, Sept. 23, 1912. 198 Fed. Rep. 967. 
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MUTUAL BENEFIT INSURANCE—POWER TO INCREASE RATES 
—GENERAL PROVISION AUTHORIZING AMENDMENT OF 
LAWS. 


A general provision in the constitution of a fraternal order which insures 
the lives of its members that the constitution and general laws may 
be amended by a specified vote of the Supreme Lodge cannot be so 
construed as to authorize amendments which materially increase the 
premiums or assessments to be paid by members under existing con- 
tracts, where no power to increase such rates is specifically reserved 
in the contracts. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


MUTUAL BENEFIT INSURANCE—CONTRACT. 


Where a member of a fraternal insurance order on making his applica- 
tion and contract of insurance was furnished by the officers of the 
order with copies of its constitution and by-laws relating to insur- 
ance, upon which he relied, he cannot be held bound by the provi- 
sions of a later constitution and by-laws, which, although adopted 
prior to his contract, were not disclosed to him, and which materially 
affect his contract rights. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


(Mutual benefit insurance contract as affected by subsequent provisions 
and amendments of charter, constitution, or by-laws, see note to Su- 
preme Council A. L. H. vs. Champe, 63 C. C. A. 285.) 


In Equity. Suit by Arthur V. H. Smythe against the Supreme 
Lodge, Knights of Pythias. On final hearing. Decree for com- 
plainants. 

This is an action in equity to enjoin and restrain the defendant 
from canceling, or attempting to cancel, a policy of insurance is- 
sued by it and delivered to the plaintiff, and on which plaintiff has 
paid assessments for many years, but on which the defendant now 
demands the payment of increased assessments. The plaintiff also 
asks judgment that, in case the defendant shall have canceled said 
policy prior to the judgment or decree of the court in the prem- 
ises, it be adjudged to restore same and continue same in force at 
the same rates of assessment and monthly payments as specified 
in the policy and fixed at the time the policy was issued. 


R. J. SANson and H. V. Borst, both of Amsterdam, N. Y., 
for Plaintiff. 

Joun J. McCatt and W. E. Warp, both of Albany, N. Y. (J. 
Goodrich, of Indianapolis, Ind., of counsel), for Defendant. 


Ray, D. J. (after stating the facts as above.) 

The true and correct name of the defendant is Supreme Lodge, 
Knights of Pythias, and the pleadings, etc., by stipulation in open 
court on the trial were amended accordingly. The case was re- 
moved from the Supreme Court of the state of New York into 
the United States Court. The plaintiff is a resident and citizen 
of the county of Montgomery, state of New York, and the de- 
fendant is a corporation organized and existing under an act of 
Congress making it a corporation of the District of Columbia, 
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and was and is engaged in the business of insurance of its mem- 
bers of and through the endowment rank of said corporation. 
On the 7th day of November, 1889, the plaintiff was, and for 
some time prior thereto had been, a member of such corporation 
in good standing, and he has continued such ever since, and now 
is a member thereof in good standing. 

The said corporation had a constitution and by-laws providing 
for and relating to the establishment of “an endowment rank” ; 
the constitution in section 4 article 1 defining the powers of the 
Supreme Lodge providing :— 

“To grant warrants to members of the order of Knights of 
Pythias, duly qualified, upon proper application, for establish- 
ment of sections of the Endowment Rank, and to enact laws and 
regulations, of general application, to establish and govern the 
same.” 

Section 6 of the said article also provides :— 

“To create, hold and disburse the funds of the Endowment 
Rank, under such regulations as it may deem necessary.” 

Section 8 of the same article says :— 

“To issue certificates and provide for the payment of same 
under the laws, rules and regulations embodied in the constitu- 
tion in the sum of one thousand dollars ($1,000), two thousand 
dollars ($2,000), or three thousand dollars ($3,000), as may be 
applied for under the laws of the Endowment Rank.” 

Article 2 provides for the formation of sections, and article 3 
relates to membership therein and qualifications for such member- 
ship. Article 4 of the constitution reads as follows :-— 

“Article IV. Monthly Assessments and Forfeiture of Certifi- 
cates of Endowment. Section 1. Each member of the Endowment 
Rank shall, on presenting himself for obligation, pay to the sec- 
retary of the section, in accordance with his age and the amount 
of endowment applied for, a monthly assessment, as provided 
in the following table, and shall continue to pay the same amount 
each month thereafter as long as he remains a member of the 
Endowment Rank.” 

Then follows a “table of monthly assessments,” giving age of 
the member and the sum to be paid monthly under each class of 
certificates. 

Article 11, relating to “Amendments,” reads as follows :— 

“Art. XI. Amendments. These laws may be altered or amended 
at any regular session of the Supreme Lodge, Knights of Pythias 
of the World, by a two-thirds vote.” 

There are “general laws for the government of sections of the 
Endowment Rank,” which provide, among other things, for offi- 
cers and specify their duties, and article 12 thereof provides for 
“amendments” thereto as follows :— 

“The provisions of these general laws may be altered or 
amended at any regular session of the Supreme Lodge Knights of 
Pythias of the World by a two-thirds vote.” 

I have quoted from and referred to “constitution and general 
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laws of the Endowment Rank Knights of Pythias of the World, 
adopted at the fourteenth session of the Supreme Lodge held at 
Toronto, Ont., July 13, to 23, inclusive, 1886,” as these were the’ 
ones given to the plaintiff herein at about the time of his applica- 
tion and the issue to him of his certificate. 

Under and pursuant to said constitution and laws, a section 
(No. 279) was duly established at Amsterdam, N. Y., and the 
complainant, Arthur V. H. Smythe, duly applied for membership 
and an endowment certificate or policy of $3,000 by a written 
application dated October 26, 1889. He was born December 27, 
1852, and his age at nearest birthday was then thirty-seven years. 
The application blank filled out and signed by him and filed with 
and accepted by the defendant showed on its face in “table 
monthly assessments” that the monthly assessment would be $3. 
On the 7th day of November, 1889, “certificate of membership, 
fourth class, No. 23,868” was executed by J. A. Huisey, pres- 
ident of board of control, and W. B. Kennedy, supreme secretary 
of the Endowment Rank, and November 26, 1889, the same was 
delivered to the complainant, Arthur V. H. Smythe, who signed 
the following agreement indorsed thereon, viz. :— 

“T accept this certificate of membership subject to all the con- 
ditions therein contained. 

Arthur V. H. Smythe. 

“Dated at Amsterdam, this 26th day of November, 1889.” 

Same was duly attested by the signature of Jacob L. Freden- 
dall, secretary of section 279 E. R. The said certificate of mem- 
bership so issued and delivered to the complainant reads as fol- 
lows :— 

“No. 23,868. Certificate of Membership. Fourth Class. $3,000. 
“Endowment. Rank of the Order of Knights of Pythias. 

“This certifies, that brother A. V. H. Smythe received the ob- 
ligation of the Endowment Rank of the Order of Knights of 
Pythias in section No. 279 on Nov. 2, 1889, and is a member in 
good standing in said Rank, and in consideration of the repre- 
sentations and declarations made in his application bearing date 
of Oct. 26, 1889, which application is made a part of this contract, 
and the payment of the prescribed admission fee; and in con- 
sideration of the payment hereafter to said Endowment Rank of 
all assessments as required, and the full compliance with all the 
laws governing this Rank now in force, or that may hereafter 
be enacted and shall be in good standing under said laws, the 
sum of three thousand dollars will be paid by the Supreme Lodge 
Knights of Pythias of the World, to his children as directed by 
said brother in his application, or to such other person or per- 
sons as he may subsequently direct, by change of beneficiary en- 
tered upon the records of the Supreme Secretary of the Endow- 
ment Rank, upon due notice and proof of death, and good stand- 
ing in the rank at the time of death, and surrender of this cer- 
tificate. © 

“Provided, however, that the interest of any beneficiary as des- 
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ignated by said brother, or the interest of his or her heirs, shall 
cease and determine in case of the death of said beneficiary dur- 
ing the lifetime of such member, and in that case the benefit ac- 
cruing under this certificate shall be paid as provided for in 
article XII, section I, of the Endowment Rank constitution. 

“Provided, that if at the time of the death of said brother the 
proceeds of one assessment on all members of the Endowment 
Rank, shall not be sufficient to pay in full the maximum amount 
of endowment held under this certificate, then there shall be 
paid an amount, less ten per cent for expenses, equal to the 
proceeds of one full assessment on all remaining members of the 
Endowment Rank, and the payment of such sum to the bene- 
ficiary or beneficiaries, mentioned herein, shall be in full of all 
claims and demands under and by virtue of this certificate. And 
it is understood and agreed that any violation of the within men- 
tioned conditions, or the requirements of the laws in force govern- 
ing this Rank, shall render this certificate and all claims null and 
void, and that the said Supreme Lodge shall not be liable for the 
above sum or any part thereof. 

“In witness whereof, we have hereunto prescribed our names 
and affixed the seal of the Supreme Lodge Knights of Pythias 
of the World. 

“Issued this 7th day of Nov., 1889, P. P. XXVI at Chicago, 
Illinois, and registered in Book 2 Folio 178. 

“[Seal.] J. A. Huisey, President Board of Control. 

“Attest: W. B. Kennedy, Supreme Secretary of the Endow- 
ment Rank. 

“I hereby accept this certificate of membership subject to all 
the conditions therein contained. 

[Signature of Member] Arthur V. H. Smythe. 

“Dated at Amsterdam, this 26th day of November, 1889. 

“Attest: Jacob L. Fredendall, Secretary Section No. 279, E. 
— 

At or about the time of his application, and in any event with 
his certificate or policy, there was delivered to the complainant 
a printed representation or statement signed, “Board of Control, 
Endowment Rank, Knights of Pythias,” which contained the fol- 
lowing :— 

“The Endowment Rank 
is under supervision and direction of a 
Board of Control 
elected by the 
Supreme Lodge, Knights of Pythias of the World. 

“It is the only beneficial insurance department of the Knights 
of Pythias. 

“Applicants may obtain an endowment of $1,000, $2,000, 
$3,000, $4,000, or $5,000. 

“Beneficiaries may be either persons related to or dependent 
upon the member for support. A change of beneficiary, in ac- 
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cordance with law, may be made at any time and as often as 

desired. 

“A member is the absolute owner of his certificate of endow- 
ment, and controls its disposition as stated above. 

“Endowments are exempt from payment of debts of the mem- 
ber, being paid direct to the beneficiary, whose interests are pro- 
tected by law. 

“The system of the Endowment Rank is based upon actual 
cost of insurance during expectancy of life, divided, for conve- 
nience, into fixed monthly payments during the life of the ap- 
plicant in accordance with his age at date of applying for mem- 
bership. These payments do not increase with increasing age, 
but always remain the same during good standing of the member. 

“To qualify, an applicant for admission to the Endowment 
Rank, he must not be over fifty (50) years of age, a member in 
good standing of a subordinate lodge Knights of Pythias, and 
pass a satisfactory medical examination, which must be approved 
and accepted by the board of control.” 

This also contained a “Table of Monthly Payments” showing 
$3 to be the monthly payment of a member thirty-seven years 
of age at the time of application and admission. 

The complainant continued to pay, not only his lodge dues, 
but his monthly assessment of $3, and also extra assessments 
down to 1901, or 1902, when he received a pamphlet (Exhibit 
E,), which informed him that thereafter his monthly assessment 
would be $4.80, and this he paid thereafter down to January 1, 
1911, when he received from the insurance department of the 
defendant (formerly board of control) a notice which contained 
the following :— 

“Name, A. V. H.. Smythe. Certificate No. 23,868. Section No. 
279. Amount of certificate, $3,000. Amount of present 
monthly payment, $4.80. Born, 12-27, 1852. Age at nearest 
birthday, January 1, 1911, fifty-eight years. 

“Indianapolis, Ind. 12-13, 1910. 

“Dear Sir and Brother :— 

“The Supreme Lodge, Knights of Pythias, in regular conven- 
tion assembled, on the 1oth day of August, A. D. 1910, by section 
468, Supreme Statutes, relating to the insurance department, 
enacted and provided that :— 

“(1) (Paragraphs B and C.) Every member of the fourth 
class on January 1, A. D. 1911, shall be rerated according to his 
attained age and occupation and amount of benefit provided for 
in his certificate, in accordance with the table of rates therein 
provided and his monthly rates thereafter to be as provided for 
by said table, unless the member shall elect to take some one of 
the options provided for in said section 468. If you do not elect 
to take one of the options and desire to continue the amount of 
your present certificate for the remainder of your life, then, be- 
ginning with the month of January, 1911, and for each month 
thereafter, your monthly payment will be $14.70. If you accept 
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one of the following options, the above paragraph will not apply 
to you. 

“The options are as follows :— 

“(2) (Paragraph D.) You may surrender your present cer- 
tificate and accept a certificate in lieu thereof and for the amount 
thereof, which will insure you for the term of five (5) years for 
the monthly payment of $7.95, or for the term of ten (10) years 
for the same amount for the monthly payment of $9.30. At the 
end of, the five (5) or ten (10) years period, whichever you 
elect to accept, the certificate will terminate and you will no longer 
be insured under it. If you should die while the certificate is in 
force and before its determination, the amount thereof will be 
paid your beneficiary. 

“(3) (Paragraph E.) Or you may elect to continue making 
the same payment which you now pay each month, to wit, $——, 
from and after January I, 1911, and upon surrendering your 
present certificate, a new one will be issued to you for the amount 
of the old certificate, but it will terminate on the day of 

, A. D., 19——-; your present rate being sufficient to give 
you life insurance protection until said date, but no longer. If 
you die within that time, the amount of the certificate, in force, 
will be paid to your beneficiary, but it will expire on that date, 
and you will no longer be insured under it. 

“(4) (Paragraph F.) Or if you so elect, you may have your 
present certificate scaled down to such a sum as the rates that 
you are now paying will provide insurance for the whole period 
of your life, regardless of when your death occurs, and your rate 
under this plan will be just what it is now, that is, $4.80 per 
each month, but the amount of your certificate will be $978.00 
instead of its present amount, and if kept in force until your 
death, regardless when death occurs, the amount thereof will be 
paid your beneficiary. 

“(5) (Paragraph G.) Or if you elect to retain the present cer- 
tificate that you have and are unwilling to accept any of the 
other options, you may have a lien placed against your certificate, 
the amount of such lien to be deducted at the maturity of the 
certificate, whenever the same matures by your death, and you 
may continue to pay the same rate that you are now paying, to 
wit: $4.80 per each month. Under this option the lien will be 
$2,022.00 and will be deducted from the face of your certificate 
at maturity, leaving the balance of $978.00 to be paid to your 
beneficiary. 

“(6) (Paragraph H.) Or you may elect to continue the full 
amount of your insurance protection for the whole period of your 
life and to be rerated as of your age at nearest birthday Jan- 
uary I, 1911, and if you are unable to make the payment of 
$14.70 that will be due from you under said certificate as each 
monthly payment from and after January 1, 1911, and will 
satisfy the board that you are unable to pay the whole of said 
monthly payment in cash, then you may pay in cash the sum 
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of $7.95 for each month and the sum of $6.75 for each month 
will be charged against your certificate, together with'5 per 
cent per annum as interest, which said sums not so paid by you 
with the interest, whatever they aggregate at the time of the 
maturity of your certificate, will be deducted from the face 
amount thereof. You may, if you choose, relieve your certificate 
of this lien, or any portion thereof, at any time, by paying the 
amount of same or any portion thereof. 

“(7) Or you may, if you choose, transfer the whole or any 
portion of your insurance from the fourth to the fifth class, such 
transfer to be made without expense to you and without medical 
examination, but in the event of such transfer you will be rerated 
at your attained age and in accordance with the plan in said 
fifth class to which you elect to transfer. 

“You are required by said enactments of the Supreme Lodge 
to elect in writing on or before the first day of January, 1911, 
which of the options you will avail yourself of, and in the event 
you fail to make such election, your rates on January I, I9QII, 
will be automatically raised, as is stated in the first paragraph 
hereof, to the sum of $14.70, which sum will be due from you 
for each month thereafter, beginning with the month of January, 
IQII. 

“If you desire any further information with respect to any 
of these options, if will be cheerfully furnished you. 

“The sole purpose of the Supreme Lodge in taking the action 
noted above was to provide sufficient funds so that every and 
the last certificate may be paid at maturity and that each member 
may bear his just and equitable portion of the cost of raising 
the requisite funds for such purposes. 

“From and after January 1, 1911, every certificate in the fourth 
class will be annually valued the same as certificates in the fifth 
class, and the surplus that may be accumulated will be distributed 
in the same way as it is done in the fifth class, by the waiving of 
assessments, and all fourth class certificates, after they have been 
in force for three years after January 1, 1911, will be incontest- 
able for suicide, the same as are the certificates in the fifth class. 

“Please sign one of the elections herewith enclosed, all blanks 
of which have been filled out, and return it to the Board of Con- 
trol at once. Do not sign more than one election.” 

“Fraternally submitted, 
“Board of Control 
“By Union B. Hunt, 
“President Insurance Department.” 

This was accompanied by blank forms of acceptance of “op- 
tions” tendered. The complainant did not accept either of said 
options, but each month thereafter duly tendered to the secretary 
and treasurer of his lodge, the officer authorized to receive as- 
sessments, the sum of $4.80, which such secretary and treasurer 
refused to accept, informing the complainant that he was in- 
structed by the Supreme Lodge not to accept. Inasmuch as by 





14 Insurance Law Journal Vol. 42. [Jan., 1913. 


the constitution and by-laws a certificate or policy will end and 
become of no force and effect unless the legal assessments are 
paid, this action was brought December 31, 1910, in effect, to 
compel the defendant to accept the monthly assessment of $4.80 
and continue this certificate or so-called policy in force. 

The case turns, as I view it, on the power of the Supreme 
Lodge under its constitution to increase this monthly payment or 
assessment from $4.80 per month to the sum of $14.70 per month, 
and, in default of payment thereof, treat and consider the said 
certificate as of no force or effect. The defendant, under the 
plaintiff’s objections, has been allowed to give evidence tending to 
show that this increase of monthly assessment on the older mem- 
bers, those who have held policies for a long time paying the as- 
sessments fixed at the time they became members of the endow- 
ment class, is necessary in order to provide a fund sufficient to 
pay the full amount of the policies or certificates issued: prior to 
and since that time. It may be remarked here that the increased 
assessment after 1901 was to create a “surplus fund,” and its 
payment in no way amounts to a concession by the complainant 
that the defendant had any legal right to increase his monthly 
payment or assessment, and, in case of refusal to pay the increased 
assessment, cancel the policy or treat it as of no effect. 

The application for the certificate and membership in the en- 
dowment class contains the following :— 

“Read carefully the following declaration and agreement and 
observe its import :— 

“I declare that I am not now a member of the Endowment 
Rank, Knights of Pythias, and have not been rejected as an ap- 
plicant thereof. I declare, furthermore, that all of the above 
statements are true to the best of my knowledge and belief, and 
that I have not concealed or omitted to state anything regarding 
my health, past or present, affecting the expectancy of my life; 
and that I hereby consent and agree that any untrue statement 
made in this application, or to the medical examiner, or any 
concealment of facts touching my health, or expectancy of life, 
or for failure or neglect to pay any or all assessments and dues 
as prescribed by the laws of the Rank or Order, or for other 
causes, or voluntarily severing my connection with the Order, 
shall work a forfeiture to all my rights, and the rights of my 
heirs and beneficiaries to all benefits and privileges accruing to 
members of this Rank. 

“T hereby agree that I will punctually pay all dues and assess- 
ments for which I may become liable, and that I will be governed, 
and this contract shall be controlled by all the laws, rules and 
regulations of the Order governing this Rank, now in force, or 
that may hereafter be enacted by the Supreme Lodge, Knights 
of Pythias of the World, or submit to the penalties therein con- 
tained. To all of which I willingly and freely subscribe. 

“Dated at Amsterdam, N. Y., this, the 26th day of Oct., 1889. 

“(Signature of Applicant] Arthur V. H. Smythe.” 
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[1] The defendant contends that the constitution and general 
laws delivered to the complainant as above stated were promul- 
gated August 20, 1886, and were not the ones then in force, but 
that same were thereafter and at a meeting of the Supreme 
Lodge held at Cincinnati, Ohio, June 12 to 23, 1888, inclusive, 
repealed, and that a new set of constitution and by-laws were 
then adopted and promulgated effective August 1, 1888. The 
defendant claims to have established this by the deposition of Mr. 
Walter O. Powers, General Secretary of the insurance depart- 
ment of the Supreme Lodge, Knights of Pythias, who testified 
in his deposition taken May 10, 1912, as follows :— 

“Question. You may state your name, age, and place of res- 
idence. Answer: (a) Walter O. Powers. (b) Age 37. (c) 
Indianapolis, Ind. 

“Question. What is your occupation? Answer: I am the 
General Secretary of the insurance department of the Supreme 
Lodge, Knights of Pythias. 

“Question. How long have you occupied that position? An- 
swer: Since November 15, 1910. 

“Question. Previous to that time, if you were connected in any 
capacity with the insurance department, Supreme Lodge, Knights 
of Pythias, state in what capacity and for how long. Answer: 
For eight years previous to my selection as Secretary of the in- 
surance department I was in charge of the certificate department 
of the insurance department. 

“Question. State what are your duties as General Secretary. 
Answer: My duties as General Secretary are to keep and have 
charge of all of the books and records of the board, to receive 
all funds and deposit the same daily in the proper depository and 
liquidate the accounts of the insurance department; to conduct 
the general correspondence with Section Secretaries and mem- 
bers, and prepare and present to the executive committee all 
claims against the insurance department. 

“Question. Are you acquainted and familiar with the books 
and records of the insurance department? Answer: I am, not 
only by reason of my employment in the office since 1903, but 
also by reason of the fact that I have since my election as Sec- 
retary made a careful and exhaustive examination of the records 
and books of the insurance department. 

“Question. State what records, if any, of the Supreme Lodge 
you have in your custody as General Secretary. Answer: I 
have in my office and under my care and custody the official rec- 
ords and minutes of the Supreme Lodge, Knights of Pythias, so 
far as the same pertains to the insurance department and of all 
the Biennial Reports and accounts made by the insurance depart- 
ment to the Supreme Lodge since the year 1878. * * * 

“Question. Have you examined a copy of the plaintiff’s Ex- 
hibit C, purported to be the constitution and general laws of the 
Endowment Rank, Knights of Pythias? Answer: I have. 

“Question. When, if you know, was the constitution and gen- 
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eral laws set out in that pamphlet promulgated. Answer:, On 
August 20, ‘1886. sie ae 

_ “Question, Were these laws at any time thereafter repealed? 
Answer: They were. 

“Question. When? Answer: At the session of the Supreme 
Lodge held at Cincinnati, Ohio, June 12 to 23, inclusive, 1888, 
at which session a new set of constitution and by-laws was pro- 
mulgated, effective August 1, 1888. 

“Question, Have you in your possession, Mr. Powers, : the 
original minutes, records, and journal of the Supreme Lodge 
Knights of Pythias, showing the adoption and enactment of the 
constitution and by-laws governing the insurance department at 
the June session, 1888, of the Supreme Lodge, Knights of 
Pythias? Answer: I have. (Counsel for defendant now hands 
to the notary a pamphlet, and asks notary to mark the same ‘De- 
fendant’s Exhibit A.’ The notary marks the pamphlet ‘Defend- 
ant’s Exhibit A.’) 

“Question. I hand you, Mr. Powers, the pamphlet marked 
‘Defendant’s Exhibit A,’ and ask you to state if you know what 
it is and what it contains? Answer: This pamphlet marked 
‘Defendant’s Exhibit A,’ contains a true and correct copy of the 
constitution and by-laws adopted by the Supreme Lodge, Knights 
of Pythias at the June session, 1888, which constitution and by- 
laws were promulgated and became effective August 1, 1888. 
The pamphlet contains all of the constitution and all of the by- 
laws in force and effective from and after August 1, 1888. 

“Question. By what vote was this constitution and by-laws 
adopted? Answer: By a unanimous vote—1I07 ayes, no nays. 

“Question. What was the total vote of the Supreme Lodge 
at its session in 1888? Answer: There were 107 representatives 
present and authorized to sit at this convention, each being en- 
titled to one vote.” 

It is contended on the one hand and denied on the other that 
this establishes the adoption and promulgation of a new con- 
stitution and general laws prior to the date the complainant made 
his application and received his certificate. It is quite certain 
that, if adopted, they were not promulgated to the section to which 
the complainant belonged or to him. But complainant contends 
that this evidence of Powers, if admitted, does not establish 
either the adoption or promulgation of this alleged “new set” 
of constitution and general laws. 

Section 1 of article 4 of the alleged new constitution and laws, 
relating to “monthly assessments and forfeiture of certificate 
of endowment,” reads the same as section 1 of article 4 of the 
constitution and laws given to the complainant and above quoted, 
except that in the new constitution there is added the words “un- 
less otherwise provided for by the Supreme Lodge, Knights of 
Pythias of the World.” In the constitution and laws given to the 
complainant there is no clause or provision authorizing the board 
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of control to re-rate the tables of the fourth class, but the alleged 
new constitution and laws in article 8 has the following :— 

“Sec. 17. The board are hereby empowered and directed to 
re-rate the members transferred from the first, second and third 
classes under resolutions passed by the Supreme Lodge at the ses- 
sion of 1884 permitting such members to enter the fourth class at 
the age they were when becoming members of the first, second 
and third classes. The board is instructed to re-rate this class of 
membership so as to require them to hereafter pay as of their 
age when becoming members of the fourth class, said re-rating 
to take effect at such date as the board shall prescribe, on and 
after the 1st day of August, 1888; and the board is further em- 
powered to re-rate the present tables of the fourth class, apply- 
ing it to all members, should such action become necessary for 
the proper protection and perpetuity of the Rank.” 

Article 10 of the alleged new general law, rules, and regulations 
reads :— 

“Amendments. The provisions of these general laws may be 
altered or amended at any regular session of the Supreme Lodge 
of the Endowment Rank, Knights of Pythias of the World.” 

It is evident that the witness Walter O. Powers, who was only 
twelve or thirteen years of age in 1888, has no personal knowl- 
edge of what transpired in the Supreme Lodge in 1888, when it 
is claimed the new constitution and laws were enacted and pro- 
mulgated. His statement cannot be accepted as evidence that 
they were either enacted or promulgated. But he says he has 
control and possession of the records. If so, why were the 
records not offered in evidence and read in evidence? Those 
records have not been proved or produced before the court, or 
even offered or read in evidence. Powers does not even say that 
Exhibit A (the alleged new constitution) is a copy of anything 
found in the records.. 

When the complainant, Arthur V. H. Smythe, took out his 
certificate, he was furnished a copy of the constitution and 
general laws and a table of assessments on which he relied, and 
on which he had the right to rely in paying his money, his reg- 
ular assessments, thereafter, and also a pamphlet, the authenticity 
of which has not been denied, stating that his assessments would 
always remain the same, and would not be increased with added 
years. His contract was that he should and would pay regular 
assessments as per the table found in the constitution given him, 
viz., $3 per month. He was also to pay extra assessments for 
special purposes. 

This corporation is organized under a law of Congress, and the 
corporation assumed to do business, and did do business, in the 
state of New York, where the subordinate lodge or section was 
located, the membership and certificate applied for and executed 
by the complainant. It is contended by the defendant that, under 
these circumstances, the decisions of the Court of Appeals in the 

Vol. XLII.—2. 
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state of New York are not controlling, but that those of the 
Supreme Court of the United States and of the Federal Courts 
are, and that under them the complainant has no cause of action; 
that the Supreme Lodge had the right to amend its constitution 
and general laws at any time in the manner provided in the 
old constitution and increase assessments of the old members, re- 
rate them, as was done in 1910, and that all the members who had 
taken certificates prior to that date and paid at the old rates in 
force at the date of their applications and certificates are bound 
by such actions of the Supreme Lodge. The contention, on the 
other hand, is that this is a New York contract and governed 
by the decisions of the highest court of the state. 

In Wright vs. Knights of Maccabees of the World, 196 N. 
Y. 391, 89 N. E. 1078, 31 L. R. A. (N. S.) 423, 134 Am. St. 
Rep. 838, the application for the certificate or policy and such 
certificate provided that on the death of the holder an assessment 
on the membership should be paid to the beneficiary named on 
condition that the holder should have in every particular com- 
plied with the laws of the order in force, or that may hereafter 
be adopted, and the application provided that the laws of the 
order “now in force or that may hereafter be adopted shall form 
the basis of this contract.” Seven years later the by-laws were 
so changed without the consent of the certificate holder as to 
increase the assessment which such holder refused to pay. It 
was held that such amendment did not affect or bind the mem- 
ber, and that he was not obliged to pay the increased assessment. 
Vann, J., all concurring, in giving the opinion of the court, said: 

“The question presented for decision is whether the reservation 
by the defendant of a general power to amend its by-laws, with- 
out specifying in what respects, authorized it to amend them in 
all the particulars above mentioned. In other words, can such 
an association amend a specified clause under a general power?” 

The learned judge then proceeds :— 

“The amendments involve, not only a substantial increase in 
the rate of assessment, but also a substantial decrease in the 
amount of benefits. While the member is now required to pay 
more than twice as much as before, he is to receive, in return, 
materially less than before. He is deprived altogether of the 
benefit to which he was entitled upon reaching the age of seventy, 
and is deprived of a material part of the benefit to which he was 
entitled in case of disability. While it was specifically provided 
that he should ‘pay at the same rate of assessment thereafter,’ 
the rate of assessment is now more than doubled. The benefits 
were specified, and the rate was specified, and can such a contract 
of insurance be so amended by the insurer, under a general power, 
as to take away from the insured without his consent an es- 
sential part of what he specifically contracted for? If the de- 
fendant had stated in the body of the certificate that it reserved 
the right to amend by increasing assessments and reducing bene- 
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fits, the plaintiff would have had notice of what he might expect, 
but, in that event, it is doubtful whether he would have taken 
out the insurance, yet the defendant is forced to claim that the 
contract now has precisely the same meaning and effect as if 
it had been drawn in that form. The general reservation doubt- 
less authorized the defendant to amend its by-laws so as to cover 
subjects not therein specifically provided for and even in other 
respects, which would not essentially impair the contract as made. 
But the subjects of assessments and benefits were specifically 
provided for, each being defined in express terms, so that the 
member knew what he was bound to pay and what he was en- 
titled to receive. After he had acted upon those specifications in 
the contract by paying at the rate provided thereby for seven 
years, the plan of insurance was changed from term to life, while 
the assessments were so advanced and the benefits so reduced as 
to make a new contract of much less value to him than the old. 
* * * ‘While the defendant may doubtless so amend its by- 
laws, for instance, as to make reasonable changes in the methods 
of administration, the manner of conducting its business and the 
like, no change can be made which will deprive a member of a 
substantial right conferred expressly or impliedly by the contract 
itself. That is beyond the power of the Legislature as well as 
the association, for the obligation of every contract is protected 
from state interference by the Federal Constitution.’ See, also, 
Parish vs. New York Produce Exchange, 169 N. Y. 34 [61 N. 
E. 977, 56 L. R. A. 149] ; Langan vs. Supreme Council American 
Legion of Honor, 174 N. Y. 266 [66 N. E. 932]; Simons vs. 
American Legion of Honor, 178 N. Y. 263 [7o N. E.] ; Dowdall 
vs. Catholic Mutual Benefit Ass’n, 196 N. Y. 405 [89 N. E. 1075, 
ot L. &: A. C8. 3 aah. 

“T am personally of the opinion that the amendment increas- 
ing the rate of assessment is also void, for I can see no difference 
in principle between reducing benefits and increasing the amount 
to be paid for benefits. The plaintiff entered into the contract 
on the faith of the promise by the association that he should ‘pay 
at the same rate thereafter so long as he remains continually 
in good standing in the order,’ which he had the right to assume 
and the defendant knew that he would assume, was a covenant 
not to increase the rate. The certificate states that ‘he is entitled 
to all the rights, benefits and privileges’ provided by the laws 
of the order, which are thus made a part of the certificate. Hence 
the right to pay at the old rate was one of the rights provided for 
and that he contracted for. It was a vested right, immune from 
change by amendment, in the absence of a specific reservation of 
power to amend in that particular. On the average, such con- 
tracts would be impaired by doubling assessments, to the same 
extent as by cutting off one-half of the benefit. The price to be 
paid by the plaintiff for insurance is as essential a part of his 
contract as the amount of insurance to be paid to him by the 
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defendant on the maturity of the policy. Whether the one is 
increased or the other proportionately decreased makes no dif- 
ference in principle, or in the final result. By either method the 
pecuniary value of the contract, which is property, would be re- 
duced one-half. * * * I think that an increase in the rate 
of assessment falls under the same condemnation of the law as 
a reduction in the amount of benefits. A judgment requiring 
the defendant to perform according to the contract as made, and 
not as amended, yet requiring the plaintiff to pay according to 
the contract as amended and not as made, would contain incon- 
sistent provisions, one of which would necessarily violate the 
principle upon which the other was founded.” 

In Dowdall vs. Supreme Council of the Catholic Mutual Bene- 
fit Association, 196 N. Y. 405, 89 N. E. 1075, 31 L. R. A. (N. 
S.) 417, the syllabus is :— 

“The defendant, a mutual benefit life insurance association, 
issued to plaintiff a certificate of membership therein, upon the 
condition that he should ‘in every particular while a member of 
said association comply with all the laws, rules, and requirements 
thereof.’ Plaintiff also received a printed book containing the 
constitution and by-laws of defendant. One of the articles of the 
constitution provided, in substance, that all members should be 
assessed according to their age when admitted. The question 
presented is whether, by subsequent amendment of the constitu- 
tion or any of the rules or regulations made after the issue of the 
certificate, defendant may increase the rate of a single assessment 
against plaintiff. Held, that the covenant on the part of plaintiff 
that he would comply with all the laws, rules, and requirements of 
the association refers only to such as existed at the time he en- 
tered into his contract, and that any changes or alterations there- 
after made therein, or additions thereto, seeking to modify or 
alter said contract do not bind him.” 

In Rockwell vs. Knights Templars & Masonic Mutual Aid As- 
sociation, 134 App. Div. 736, 119 N. Y. Supp. 515, the court held: 

“While every corporation has a right to make and change its 
by-laws in a manner not inconsistent with law, it cannot impair 
the obligation of outstanding contracts, or impose upon a party 
contracting with it obligations which he never assumed. The fact 
that a party contracting with a corporation is a member thereof 
does not entitle the corporation to impair the obligations of the 
contract by a change in its by-laws. The courts will not permit 
a party to change the terms of his contract because it proves un- 
wise or unprofitable.” 

Kellogg, J., in giving the opinion of the court and citing Ayres 
vs. Order of United Workmen, 188 N. Y. 280, 80 N. E. 1020, 
said :— 

“It is repugnant to the idea of a contract that one of the parties 
may at his election, from time to time change the amounts which 
he is to receive from the other party under the contract and the 
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consideration which he is to render to the other contracting party, 
and, if it is possible to make such contract, the language used must 
permit of no other construction. Ayres vs. Order of United 
Workmen, 188 N. Y. 280 [80 N. E. 1020]. The period and rate 
table indorsed upon the plaintiff’s policy became a part of it, 
and there is no suggestion in it, or in the policy itself, that that 
table may be changed. The by-laws deemed material by the de- 
fendant were made a part of the policy by indorsing them on the 
back thereof, and there is no suggestion therein that the defend- 
ant had the right to change its by-laws, and, in fact, it had no 
by-law permitting such change. Every corporation has the right 
to make and change its by-laws in a manner not inconsistent 
with law, but such right does not give it the power to change 
its written contract, or impose upon a party contracting with it 
obligations which he never assumed. It is said that the defendant 
is a member of the corporation, and is therefore an insured and an 
insurer at the same time. But every contract has at least two 
parties who stand as separate entities ; each dealing with the other 
at arm’s length. The fact that one of the contracting parties is 
a stockholder or member of a corporation does not permit the cor- 
poration by an alleged change of its by-laws to alter the terms or 
effect of contracts which it has already made. The fact that a 
contract proves unprofitable, or will bring ruin upon one of the 
contracting parties, is no reason why the courts can permit the 
party who has made such an unwise contract to change its terms 
at will, and make for itself a more profitable contract. A mem- 
ber of a copartnership who purchases property of the firm in 
good faith cannot be required to pay a greater consideration than 
that agreed upon for the reason that the contract is unprofitable 
to the firm, and that he is a member of the firm and is interested 
in its welfare.” 

In that case, as-here, it was said that as the defendant was a 
foreign corporation, the decree of the court, if pronounced, could 
not be enforced, and of that contention the court said :— 

“It is argued, however, that the court is powerless to compel 
the nonresident officers of the defendant to perform the contract 
and to treat the plaintiff as a policyholder. ‘That objection refers. 
only to the manner of enforcing the judgment after it is rendered. 
The court may be powerless to punish the nonresident officers 
for contempt if they do not observe its judgment, but while the 
defendant continues to do business in this state there will be little 
difficulty in the enforcement of a proper judgment against it.” 

[2] I find it difficult to understand how it can be held that a 
person who takes out a certificate or so-called policy of insurance 
in a fraternal benefit association or society agreeing thereby to 
pay a certain specified sum monthly, specified therein or thereon 
(and also certain special assessments for specific purposes if 
necessary), his application and certificate referring to the con- 
stitution and laws of the order which are presented to and ac- 
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cepted by him with his certificate and accompanied by a written 
statement or representation that his assessment will always re- 
main the same, has assented to an increase of such monthly as- 
sessment, an increase of his burden under the contract, or a 
change in the terms of his contract, by agreeing that he “will 
punctually pay all dues and assessments for which he may be- 
come liable and that he will be governed and that the contract 
shall be controlled by all the laws, rules and regulations of the 
order, governing the members of that rank, now in force or that 
may hereafter be enacted.” It cannot well be questioned that 
such a corporation as this defendant may expressly reserve the 
right and power to increase the monthly assessments, but this 
must be so explicitly and clearly stated in some part of the 
contract or in some paper forming a part of the contract that the 
member insured is fully informed or advised that the terms of the 
‘contract he is entering into may be changed by the insurer in that 
respect. Beach vs. Supreme Tent K. of M., 177 N. Y. 100, 105, 
69 N. E. 281, 283. In that case Judge Cullen, one of the ablest 
judges ever on the bench of this or any government, said :— 

“It is quite easy for fraternal organizations, such as the defend- 
ant, if they deem the provisions for benefits to their members 
tentative only and desire to have them subject to such modifica- 
tion as the business of the orders may require, to express that in 
the certificate. So, in the present case, if the certificate had pro- 
vided that the payments therein specified should be subject to 
such modification as to amount, terms and conditions of payment 
and contingencies in which the same were payable as the endow- 
ments would be applicable to existing members. But I think that 
nothing less explicit than this appearing in the certificate itself 
should be effectual for such a purpose. Fairness to persons join- 
ing the order required such plain dealing.” 

See, also Langan vs. Supreme Council Am. L. of H., 174 N. Y. 
266, 66 N. E. 932. In Ayres vs. Grand Lodge of Ancient 
Order of United Workmen of State of New York, 188 N. Y. 
280, 285, 286, 80 N. E. 1020, 1021, the court held :— 

“While a ‘mutual benefit fraternity,’ or fraternal insurance so- 
ciety, may so amend its by-laws as to make reasonble changes in 
the methods of administration, the manner of conducting its 
business and the like, no change can be made which will deprive 
a member of a substantial right conferred expressly or impliedly 
by the contract itself. That is beyond the power of the Legis- 
lature as well as the association, for the obligation of every con- 
tract is protected from state interference by the Federal Con- 
stitution.” 

In the opinion it is said :— 

“Tt is well established by these authorities ‘that a general power 
reserved either by statute or by the constitution of a society to 
amend its by-laws does not authorize an amendment impairing 
the vested rights of members.’ An amendment of by-laws which 
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form part of a contract is an amendment of the contract itself, 
and, when such a power is reserved in general terms, the parties 
do not mean, as the courts hold, that the contract is subject to 
change in any essential particular at the election of the one in 
whose favor the reservation is made. It would be not reason- 
able, and hence not within their contemplation, at least in the 
absence of stipulations clearly specifying the subjects to be af- 
fected, that one party should have the right to make a radical 
change in the contract, or one that would reduce its pecuniary 
value to the other. A contract which authorizes one party to 
change it in any respect that he chooses would in effect be bind- 
ing upon the other party only and would leave him at the mercy 
of the former, and we have said that human language is not 
strong enough to place a person in that situation. Industrial & 
General Trust, Limited, vs. Tod, 180 N. Y. 215, 225 [73 N. E. 
7|. While the defendant may doubtless so amend its by-laws, 
for instance, as to make reasonable changes in the methods of 
administration, the manner of conducting its business and the 
like, no change can be made which will deprive a member of a 
substantial right conferred expressly or impliedly by the con- 
tract itself. That is beyond the power of the Legislature as well 
as the association, for the obligation of every contract is pro- 
tected from state interference by the Federal Constitution. Ar- 
ticle 1, § 10.” 

Fredendall, the secretary of section No. 279 E. R., at Am- 
sterdam, who attested and delivered the certificate or so-called 
policy, was the agent of this defendant. Supreme Lodge, Knights 
of Pythias, vs. Withers, 177 U. S. 260, 20 Sup. Ct. 611, 44 L. 
Ed. 762; Whiteside vs. Supreme Conclave (C. C.) 82 Fed. 275; 
Knights of Pythias vs. Bridges, 15 Tex. Civ. App. 196, 39 S. W. 
333. The last two cases cited and approved in 177 U. S. at page 
274, 20 Sup. Ct. 611, 44 L. Ed. 762, and Campbell vs. Knights 
of Pythias, 168 Mass. 397, 47 N. E. 109, disapproved in the same 
case, 177 U. S. at pages 275, 276, 20 Sup. Ct. 611, 44 L. Ed. 
762. In Indiana the same general doctrines as stated in the New 
York cases are held. Court of Honor vs. Rausch (Ind.) 95 N. 
E. 1018. It is there said :— 

“The certificate under consideration was issued to the insured 
more than five years before his death. It has long been settled 
not only by the courts of this state and others that amendments 
to by-laws, which may be adopted by societies such as appellant, 
cannot in any way change the terms of contracts previously made, 
so as to impair or modify the obligations created in contracts of 
insurance. Compliance with future by-laws has reference to 
such by-laws as may be adopted at some future time pertaining 
to the duties of the members, but cannot affect the rights granted 
such members by virtue of the contract of insurance.” 

There is a long line of cases in the Court of Appeals of the 
state of New York all to the effect above stated on all the ma- 
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terial propositions involved in this case. We turn to the decisions 
of the Federal Courts. 

Defendant’s counsel cites Supreme Lodge of Fraternal Union 
of America vs. Light (C. C. A., 8th circuit), 195 Fed. 903, as 
the last word on this subject, and as an authority that ought to 
be followed by this court. In that case the constitution of the 
order prohibited its members from engaging in the occupation of 
saloon keepers, bartenders, or manufacturers of intoxicating 
liquors. By a subsequent amendment it was provided that any 
member who should “enter upon the manufacture or sale of 
malt, spirituous or vinous liquors to be used as a beverage, in 
the capacity of proprietor, stockholder, agent or employee should 
forfeit all rights as a member either social or beneficial.” The 
court held that this amendment was germane and reasonable and 
binding on an existing member whose contract was expressly 
subject to such by-laws or rules as might thereafter be adopted 
by the Supreme Lodge. The amendment prohibited a member 
from becoming the agent of a manufacturer of intoxicating 
liquors in that business and also prohibited a member of the order 
from becoming a stockholder in a corporation or company en- 
gaged in such business. In short, if a member of the order who 
had paid money and had vested rights in benefits should become 
the agent to purchase grain or machinery for a manufacturer of 
intoxicants or should voluntarily or by operation of law become 
the owner of stock in a company or a corporation engaged in 
manufacturing intoxicants, he was to forfeit all his rights, both 
social and beneficial. Conceding that a manufacturer of in- 
toxicating liquors is exposed to perils and risks, or to tempta- 
tion and danger prejudicial to health and longevity which the 
lodge would not insure against, I am so blind that I cannot see 
how holding stock in a company or a corporation engaged in 
manufacturing intoxicating liquors exposes the holder of such 
stock to any “temptation and danger prejudicial to health and 
longevity.” I cannot agree with the Circuit Court of Appeals, 
Eighth Circuit, that “there was nothing radically new in the 
amendment of 1902” (the one referred to), nor can I concur 
in its statement that “it was not inconsistent with existing provi- 
sions of the members’ contract, but in substantial accord with 
them,” when such amendment went to the extent of divesting the 
vested beneficial rights of an old member if he became the agent 
of a manufacturer of intoxicating liquors or purchased or became 
the owner of stock in a company or corporation engaged in that 
business. The court in the case cited holds the true rule to be :— 

“That a member of a fraternal beneficial organization who 
accepts membership subject to such by-laws and rules as the Su- 
preme Lodge may thereafter adopt is bound by any reasonable 
legislation thereafter adopted.” 

It then proceeded to hold that it is reasonable legislation to 
amend a constitution and by-laws prohibiting its members from 
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“engaging in the occupation of saloon keepers, bartenders, or 
manufacturers of intoxicating liquors” so as to prohibit its mem- 
bers—members prior to such amendment—from becoming the 
agents of such manufacturer or stockholders in a company or 
corporation engaged in such manufacture and destroy their vested 
pecuniary and beneficial interests if they did. However much 
the courts and judges may differ as to the reasonableness of 
such legislation, if we accept the rule stated as the true one, we 
must inquire whether it was reasonable legislation for the de- 
fendant here to increase the monthly assessment of this complain- 
ant and all similarly situated, and who had paid in his money 
some twenty-two years on the representation that such assess- 
ment would not be increased and in accordance with the provisions 
of the only constitution and laws of which he had any knowledge 
or information, from $3 per month or $4.80 per month to $14.70 
per month, or, at his option, reduce the value of his policy or cer- 
tificate at maturity from $3,000 to $978. The complainant has 
now paid in about $900, and, if (under this alleged new or 
amended set of constitution and laws) he should accept the op- 
tion offered and continue to pay at the old rate, he would pay 
in (assuming he lives a few years only) considerable more than 
his children would get under the certificate. It would amount to 
putting his money for twenty or more years in monthly install- 
ments into the hands of this corporation for its own uses on 
its promise to refund to his children a part of the principal at his 
death. Such a proposition, if made or suggested to those who 
became members in.1888, or at a later date, would not have been 
accepted or even considered. The old members in good health 
and with a fair prospect of life will not consider the propositions 
offered or accept same except on compulsion, and then only with 
the hope of eventually saving a part of the money heretofore 
paid in without interest. It will effect a freeze-out of the old 
members, who for years have paid in their money for the benefit 
of new members, and, of course, operate to prolong the life of 
the corporation, if effective. I regard the increased assessment 
unnecessary and unreasonable. 

In Fullenwider vs. Supreme Council of Royal League et al., 
180 Ill. 621, 54 N. E. 485, 72 Am. St. Rep. 239, it is held, three 
of the seven judges dissenting, that a certificate of membership 
which provides that the members shall be bound by the laws, 
rules, and regulations then in force or which may thereafter be 
enacted by the society, sufficiently reserves the right in the society 
to subsequently amend then existing by-laws and increase the 
rates then fixed by such by-laws; the certificate itself not mention- 
ing any rate of assessment. In that case the by-laws fixed the 
rates to be paid which constantly increased with the age of the 
holder and ranged from $1.34 at twenty-one years of age to 
$3.44 at forty-five years of age. The amended by-law increased 
the rate to be paid by the complainant at his then age from $2.62 
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to $4.52, and the court held that this was a reasonable amendment 
or change of assessment. The court said :— 

“It is apparent that the new by-law was adopted in the manner 
provided for in the laws of the society, and was not an unreason- 
able enactment. It was enacted under a right to amend the by- 
laws reserved expressly in the contract, and hence it cannot be 
claimed it in any manner impaired any vested right.” 

Caldwell vs. Grand Lodge, etc., of California, 148 Cal. 195, 
82 Pac. 781, 2 L. R. A. (N. S.) 653, 113 Am. St. Rep. 219, 17 
Ann. Cas. 356, cited by the defendant here, in no way sustains 
its contention. In that case Baker took a beneficiary certificate 
in the order payable to the Humboldt Savings & Loan Associa- 
tion as trustee of his estate. As a condition he agreed that com- 
pliance on his part with all laws, regulations, and requirements 
which are or may be enacted by said order “is the express con- 
dition upon which I am to be entitled to participate in the bene- 
ficiary fund,” etc. While this certifi®ite was outstanding the laws 
were so amended as to require that one designated as beneficiary 
should be a member of the family, or related by blood, or “who 
shall be dependent upon him.” After this amendment went into 
effect and became operative, Baker revoked his beneficiary, said 
Humboldt Savings & Loan Society, and named Mrs. Caldwell. 
Mrs. Caldwell was in no way related to Baker, was not a member 
of his family, and was not dependent upon him. There was noth- 
ing in the original contract that gave Baker the right to change 
the beneficiary at any time without the consent of the Grand 
Lodge. Mrs. Caldwell after the death of Baker demanded pay- 
ment of this certificate, which was refused. The court held :— 

“Where the original by-laws allowed any person to be named 
by the member as a beneficiary, a change in the by-laws of the 
order requiring one to be designated as a member of the family, 
or related by blood, or ‘who shall be dependent upon him,’ is rea- 
sonable; and after it went into effect the member had no right 
to name a beneficiary any other than one of the classes therein 
designated. * * * Where the member subsequent to the 
change in the by-laws surrendered his former certificate, the bene- 
ficiary in which might have been protected as against such change, 
and took a new certificate, designating such married women as 
‘dependent upon him,’ by force of the amendment such designa- 
tion justified the order in issuing the certificate, and was a rep- 
resentation upon the truth of which the validity of the contract 
depended, and amounted to a warranty.” 

The court in its opinion said :— 

“Tt is, however, contended that as Baker became a member of 
the order at a time when its by-laws permitted him to have the 
certificate issued in favor of any person a subsequent change in 
the by-laws limiting the classes of persons to whom such cer- 
tificate could be issued was an impairment of his contract, and 
thereby void as to him, and as to the certificate actually issued 
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in favor of this plaintiff. It is unquestionably true that in a pol- 
icy of life insurance a designation of a beneficiary valid in its 
inception remains so, although the insurable interest or relation- 
ship of the beneficiary has ceased, unless otherwise stipulated, 
in the contract. Courtois vs. Grand Lodge, 135 Cal. 557, 67 Pac. 
970, 87 Am. St. Rep. 137; Wist vs. Grand Lodge, 222 Or. 271, 
29 Pac. 610, 29 Am. St. Rep. 603. But such is not the propo- 
sition here presented. This principle would have been applicable 
if refusal had been made by the order after the passage of its 
amended by-law to pay the certificate in favor of the Humboldt 
Savings & Loan Society, which was a valid certificate in favor of 
that institution at the time of its issuance. ‘In this case Baker 
surrendered that certificate, and, while the amended by-law was 
in force, caused a new certificate to be issued to a person who 
under the by-law was not entitled to it. Baker had not been com- 
pelled to designate a new beneficiary; but, having voluntarily 
undertaken so to do, could he or could he not designate a bene- 
ficiary not contemplated by the by-law then in force? We enter- 
tain no doubt that this he could not do.” 

The new by-laws did not purport to change the contract as it 
then existed. That contract was voluntarily surrendered and a 
new one taken in its place after the new laws went into effect, and 
it was, of course, subject to the by-laws in force at the time it 
was taken. 

Messer vs. Grand Lodge United Workmen, 180 Mass. 321, 62 
N. E. 252, does not support the defendant’s contentions here, as 
there the certificates were silent as to the rates to be paid. The 
contract was that the members should have all the rights and priv- 
ileges of membership with a right to participate in the beneficiary 
fund to the amount of $2,000 to be paid at death on condition 
that the member complies with all the laws, rules, and require- 
ments of the.order. The defendant was organized and existed 
under a statute of the state of Massachusetts. The statute was 
amended to expressly authorize the corporation to collect assess- 
ments from the members at different rates according to the age 
of the members. The contention was that the corporation could 
not do this and could only collect assessments at a fixed rate, the 
same for all members of the order without reference to their age. 
No question of interfering with vested contract rights was in- 
volved. The case of Reynolds vs. Royal Arcanum, 192 Mass. 
150, 78 N. E. 129, 7 L. R. A. (N. S.) 1154, 7 Ann. Cas. 776, is 
a case quite in point, and at variance with the New York cases. 
If good law it sustains the contention of the defendant here. As 
the case was determined largely on the force of the statutes of 
the state of Massachusetts, it is not decisive except in so far as 
it interprets those laws and determines the rights of the parties 
under them. Gaines vs. Supreme Council of Royal Arcanum 
(C. C.) 140 Fed. 978, is not an authority either way. Judge 
Clark denied an injunction on the ground it was a question of 
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Massachusetts law, and dismissed the bill without prejudice to a 
new suit in the state of Massachusetts. I am cited to Wright vs. 
Minnesota Mutual Life Insurance Co., 193 U. S. 657, 24 Sup. Ct. 
549, 48 L. Ed. 832, as sustaining the defendant’s contention here. 
However, I find nothing in the facts of the case or in the opinion 
of the court that in any way tends to sustain that position. On 
the contrary, the facts stated show that every right of all the old 
members was protected and preserved, and that, in effect, they 
were allowed to continue to pay in the old way, and that their 
beneficiaries were to be paid on the basis of the original plan or 
contract. Wright became a member of the company in 1892. In 
1898 amended articles of association and by-laws were adopted. 
Now, quoting from the case :— 

“The amended articles declared that the by-laws shall contain 
provisions which shall operate to preserve, continue, guard, and 
protect all of the existing rights and privileges of and promises 
and pledges to persons who were members at the time the amended 
articles became operative. Under the new articles a form of pol- 
icy was issued, known as the ‘guaranteed option policy.’ These 
policies were issued to new holders, and members under the as- 
sessment plan were permitted to transfer their membership so as 
to receive such policies, which required the payment by the insured 
of a stipulated annual premium in advance.” 

In 1901, as authorized by an act of the Legislature, the com- 
pany accepted the provisions of the act “making the company a 
regular reserve company with a policy on which a stated premium 
is paid and a fixed sum is payable at death to the beneficiaries of 
the assured.” The act referred to provided amongst other things : 

“That nothing herein contained shall impair or operate to im- 
pair the obligation of any contract,” etc. 

The by-laws of the new company reorganized under the act 
provided :— E 

“Sec. 1. To the extent necessary to provide and continue the 
rights and privileges of any member holding a mortuary assess- 
ment certificate, and to preserve and secure the fulfillment of all 
contract obligations to him, and to continue and perpetuate in the 
company the power and authority to levy assessments and to do 
and perform all and everything necessary or expedient to enable 
it to carry out the mortuary assessment contracts in accordance 
with the terms thereof and with the law and present by-laws in 
such case made and provided, the present and existing by-laws 
shall continue in full force and effect.” 

In short, all old contracts were to be carried out and performed 
according to their-terms on the old plan if the holder desired, 
and there is not a line or word in the case that indicates that such 
a corporation may increase assessments at will, as was done here. 
Both the Legislature and reorganized company seemed to have 
assumed that it could not lawfully be done. The court repeatedly 
states that the existing contracts were not changed, and that con- 
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tract rights were not interfered with. I am also cited to Polk 
vs. Mutual Reserve Fund Life Association of New York, 207 
U. S. 310, 28 Sup. Ct. 65, 52 L. Ed. 222, as authority for the 
defendant’s contention here. But I fail to find in that case any- 
thing that supports the contention of the defendant which stated 
in the language of its counsel is that :— 

“A fraternal beneficiary society has the right to increase its 
rates and change its plan of insurance as necessity may require 
for the purpose of enabling it to meet its obligations to its mem- 
bers.” . 

In the Polk Case, supra, the company was originally incor- 
porated under chapter 267 of the Laws of New York of 1875. 
There was a reserved power in the Legislature to alter, amend, 
or repeal charters, etc. Section 52 of the Insurance Law of 
New York (chapter 38, General Laws of 1892, and amended by 
chapter 722, Laws of 1901) provided for the “reorganization of 
existing corporations and amendment of certificates.” The court 
says :— 

“Following strictly the provisions of this section the associa- 
tion accepted the provisions of the insurance law, amended its 
charter, and became entitled to all the privileges of the law as 
if it had been originally incorporated thereunder.” 

The court then refers to the change made, and says :— 

“The effect of this was to broaden the business from that of 
merely co-operate and assessment life insurance to life insurance 
of every kind. It is conceded that what was done was within the 
authority conferred by the statute, and the subject for our con- 
sideration is whether any of the rights secured to the complain- 
ants by the Constitution of the United States has been impaired. 
* * * We answer this and the other questions upon the as- 
sumption, therefore, that the old corporation was still in existence, 
under a new name and with added powers, but with unchanged 
membership, and bound to perform all its existing obligations. 
Upon this view it is impossible to say that any of the contract 
obligations of the association to the complainants ‘have been im- 
paired by the reorganization. This was the view apparently ac- 
cepted by the company, who, in its notice to its members, said: 
‘This reincorporation while insuring the stability of the company 
makes no change in your policy.’ ” 

Then at page 327 of 207 U. S., at page 71 of 28 Sup. Ct. (52 
L. Ed. 222), the court continues :— 

“The other two questions certified inquire whether the law . 
under which the reincorporation was made, or the reincorpora- 
tion and changes in power made under its provisions, are in vio- 
lation of the fourteenth amendment to the Constitution of the 
United States. These questions do not require separate or de- 
tailed consideration. As applied to the facts of this case, they 
are practically dealt with in the discussion which has preceded. 
It is not suggested that any rights secured to the complainants 
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by the fourteenth amendment were violated in any other manner 
than by the reincorporation of the association without the consent 
of its members, the change in and addition to its powers, and the 
consequent effect upon the contract rights of the complainants 
and upon their relation to the corporation. But it has been 
shown that the contract rights of the complainant have not been 
affected by the reincorporation, and the same reasoning that leads 
to the conclusion that the changes in the charter clause of the 
Constitution, are apt to show that they do not violate the four- 
teenth amendment. In fact, the only suggestion of a violation of 
the fourteenth amendment made to us is that the reincorporation, 
under the circumstances of this case, deprived the complainants 
of the vested rights and privileges and property rights under their 
contracts, without due process of law. Since the incorporation 
has deprived the complainants of no vested rights, privileges or 
property, the contention fails.” 

I had never supposed that, when the Legislature of a state 
enacts a law authorizing the incorporation of insurance companies 
and the right to alter, amend, or repeal is expressly reserved in 
the act itself or by constitutional provision, it may not to do so, 
and, if the law under which the incorporation took place is 
amended so as to confer new powers and privileges, I can see no 
objection to the corporation availing itself of the amendment. 
So long as fixed and vested rights are not interfered with, no 
member can complain of such action, and these cases in the Su- 
preme Court of the United States not only recognize this prin- 
ciple, but are careful to point out that all contract rights were pro- 
tected and preserved, and that no existing contract was impaired. 
There is no suggestion in either case that such a corporation, even 
to preserve its existence, may increase the amount of the assess- 
ments to be paid by the assured and definitely fixed by the con- 
tract of insurance without his consent and exact same on the 
penalty of forfeiting his contract and all benefits earned and paid 
for. Order of United Commercial Travelers of America vs. 
Smith, 192 Fed. 102, 112 C. C. A. 442, is not in point, as it re- 
lates to an amendment to the constitution merely defining “in- 
juries through external, violent or accidental means” to exclude 
any death, disability, or loss resulting from infection except when 
the same resulted from an open wound, and any death, disability, 
or loss of which there was no external and visible mark on the 
body, the dead body not being such a mark, except in case of 
drowning or asphyxiation. The former constitution provided that 
injuries through external, violent, or accidental means should not 
extend to any bodily injury of which there should be no external 
or visible signs. In Green vs. Supreme Council of Royal Ar- 
canum et al., 144 App. Div. 761, 129 N. Y. Supp. 791, the court 
held :-— 

“Where a contract between a member and a fraternal benefit 
insurance association provides for the payment of a fixed sum 
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upon the death of the member, and that assessments shall be at a 
specified rate, neither the conditions upon which the same shall 
become payable can be altered, nor can the sum to be paid be re- 
duced, nor the amount of the specified assessment increased with- 
out the consent of the member, which rule is not altered by the 
fact that the contract may reserve a power to amend the by-laws 
in purely general terms. But if there be reserved in such con- 
tract a power to amend the laws governing the association rea- 
sonably designating the subjects thereof, so that a person when 
applying for membership is fairly advised that the terms of the 
contract he is about to make may be altered in the respects re- 
ferred to, subsequent changes in the by-laws may be made, if 
reasonable, and the change must be deemed to have been as- 
sented to by the member.” 

[3] In the case at bar we fail to find any reservation of power 
to amend in the contract of insurance which in any way designates 
the subjects to which amendments shall relate. The language is, 
“these laws may be altered or amended” and “the provisions of 
these general laws may be altered or amended,” etc. Under this 
language, giving it full effect, if one line or word could be 
amended, all could be, and the contract changed in its entirety. 
In the case last cited the benefit certificate expressly stated that the 
member should comply with the laws, that “might thereafter be 
enacted to govern the relief fund.” This the court construed as 
sufficiently explicit in providing for an amendment which in- 
creased the assessments to make the relief fund. 

It is not questioned in the New York cases to which attention 
has been called at some length that under such general language 
the by-laws of a corporation or of an association may be amended 
in those respects which go to the general management and control 
of the company and the governing of its internal affairs. When 
it comes to so amending by-laws, which are a part of the contract 
of insurance, as to materially affect and change the obligations of 
such contract and destroy rights or seriously impair rights vested, 
we have a different question. This subject of amending by-laws, 
and what may and may not be done under a general power, was 
ably, learnedly, and, I think, wisely and reasonably, discussed 
by Parker, Ch. J., in Parish vs. New York Produce Exchange, 
169 N. Y. 34, 45, 61 N. E. 977, 56 L. R. A. 149, where many 
cases are cited and in part quoted. In Railway Co. vs. Allerton, 
18 Wall. 233, 21 L. Ed. 902, the charter of the corporation fixed 
the capital stock, and then expressly stated that such capital stock 
“may be increased from time to time at the pleasure of the said 
corporation,” and also expressly stated that :— 

“All the corporate powers of the said corporation shall be vested 
in and exercised by a board of directors and such officers and 
agents as such board shall appoint.” 

The court held that the powers thus granted to the board of 
directors referred to the ordinary business transactions of the 
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corporation only, and did not authorize such board to increase the 
capital stock. I think courts should and will hold that by-laws are 
made primarily for governmental purposes and the proper reg- 
ulation and conduct and management of the affairs of the cor- 
poration or association, and not for the purpose of either making 
contracts or unmaking or changing or impairing the obligation of 
contracts already existing. By what percentage of the member- 
ship of these fraternal associations would it be understood that 
a consent to change or amend the by-laws of the company would 
carry a consent to change his pecuniary obligation to the associa- 
tion or corporation under a written contract with it? It is said 
in some of the cases as a reason for holding that a general power 
to amend the by-laws carries the power to increase the fixed 
assessments of the member that to hold otherwise would work a 
hardship on the new members as they would be carrying the 
burden of low rates of assessment paid by old members. But is 
it not true that the new members come in voluntarily and assume 
the burdens, if any, of carrying out old contracts according to their 
terms? There are other decisions on this question, many of 
them in conflict, which will be found cited in the cases to which 
attention has been called. I have respect for all and for the 
courts pronouncing them, but cannot follow them all. This 
court is bound by the decisions of the Supreme Court of the 
United States and those of the Circuit Court of Appeals in the 
Second Circuit. I find no controlling case in either of these 
courts. I think the cases in the Supreme Court of the United 
States to which attention has been called, fairly construed, are 
in perfect harmony with the cases in the Court of Appeals of the 
state of New York which accord with my own views of the law, 
or what the law ought to be. I cannot assent to the proposition 
that for the reason an insured member of one of these fraternal 
beneficial associations occupies the dual position of insurer and 
insured, it is said, but incorrectly, he is therefore under an obliga- 
tion and impliedly promises to provide means for making all con- 
tracts good. If we adopt this contention and carry it to its legiti- 
mate conclusion, the government of a state, or of the United 
States, may for general good of all its people, when in its judg- 
ment necessary, change its contract with the citizen so as to im- 
pose on him onerous pecuniary obligations he never undertook 
to perform. He is bound to do what he promised to do in his con- 
tract with the government, but no more, and the government has 
no right to claim more or prescribe changes in his contract through 
its Legislature or judicial departments. Should a clause be in- 
serted in the contract whereby the citizen, a party to such a con- 
tract with the government, should in general terms agree to be 
bound by all laws of the United States then in force or that might 
thereafter be enacted, would he be held to consent thereby to a 
change in the terms of his contract with the government made 
by some special act of Congress? I think such a constructior 
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would be unreasonable, oppressive, and unconstitutional. True 
he would be represented in Congress, true he would be interested 
in having all contracts of his government performed and the life 
and existence of his government prolonged and its credit pre- 
served, but I am of opinion that this or these considerations 
would not authorize Congress to provide by law that every citizen 
of the United States holding a government bond for $100 or 
more should accept 10 per cent thereof in full payment, or pay 
into the treasury of the United States 90 per cent of his hold- 
ings in order that all bonds outstanding of the same issue and 
of all subsequent issues should be fully paid. In New York towns 
and counties are declared to be corporations and their citizens 
may contract with them. They, if taxable, pay their proportion 
of all taxation, but their contracts are as sacred from attack by 
a vote of the people of the town, unless a special provision is 
contained therein as are those made with a citizen of some other 
town or county. I dissent entirely from all the cases holding 
that the terms and obligations of a contract of insurance between 
one of these fraternal corporations and one of its members may 
be in any manner changed by an amendment to its constitution 
or by-laws, unless the power is specified in and granted by the 
law creating the corporation, under a general consent in the con- 
tract to be bound by all by-laws then in existence or that may 
thereafter be adopted. 

[4] If defendant had proved by competent evidence that the 
alleged constitution and by-laws of 1888 had been duly adopted 
and put in force and were in force when the complainant made 
his application and received his certificate, the question would 
be in the case whether or not special power to increase assess- 
ments was sufficiently reserved thereby. The fact that the de- 
fendant offered in evidence no records of the Supreme Lodge, 
or excerpts therefrom, and failed to prove or offer evidence that 
the alleged new constitution and laws of 1888 were ever in the 
hands of its officers or members, or any of them, with the certain 
proof by complainant and the agent of defendant, Fredendall, 
that the constitution and laws of 1886 are the only ones they ever 
saw, and are the ones given to complainant and sent the agent 
by the corporation for distribution to members and distributed 
by him, satisfies me that such alleged new constitution and laws 
never became operative, at least so far as complainant is con- 
cerned. It is true that a member of one of these societies is pre- 
sumed to know and be bound by the constitution and by-laws in 
existence, but the presumption may be rebutted by showing that 
the corporation itself gave to the member other constitution and 
by-laws on which he acted. To hold that a corporation may dis- 
tribute to its members one set of constitution and by-laws for 
their information and guidance on which such members act, and 
then hold them to the provisions of another set, would violate 
every principle of justice. 

Vol. XLII.—3. 
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Complainant’s Exhibit D is che statement sent out and re- 
ceived by complainant headed: “Important. The Only Pythias 
Insurance.” It contains the table referred to headed: “The fol- 
lowing table of monthly payments shows the cost under each 
age and amount of endowment applied for.” This table under 
the age thirty-seven and amount applied for $3,000 shows monthly 
payment to be $3. This Exhibit D also contains the statement : 
“These payments do not increase [the words ‘do not increase’ 
italicised] with increasing age but always remain the same during 
good standing of the member.” Mr. Powers, defendant’s witness, 
was asked :-— 

“When, if you know, was plaintiff’s Exhibit D published and 
sent out, if it ever was published and sent out by the Supreme 
Lodge, Knights of Pythias, or by the board of control? Ans. 
In the year 1894.” 

This to me is entirely inconsistent with the claim that in 1888 
an amendment to the constitution and by-laws had been adopted, 
and was then in force, permitting and authorizing an increase of 
the monthly assessments. I conclude that the complainant is 
entitled to a decree substantially as prayed for in his bill of 
complaint. The form may be settled at Auburn during the week 
of October I, 1912. 


SUPREME COURT OF IOWA. 


UNTERHARNSCHEIDT 
vs. 


MISSOURI STATE LIFE INS. CO* 


PREMIUM—PAYMENT BY NOTE. 


The delivery of a promissory note to an insurance company by an appli- 
cant for insurance was not insufficient as payment of the first pre- 
mium merely because it was made payable to the maker’s order and 
not indorsed, since such a note, although not negotiable under Code 
Supp. 1907, § 3060—a184, providing that a note drawn to the maker’s 
order is not complete until indorsed by him, is enforceable by a 
purchaser or assignee. 


(For other cases, see Insurance, Cent. Dig. §§ 231-245; Dec. Dig. § 137.) 


PREMIUM—PAYMENT BY NOTE. 


Under an insurance application which provided that the policy should 
not take effect unless the premium was paid, payment of the pre- 
mium in cash could be waived and a promissory note or other evi- 
dence of indebtedness accepted in lieu thereof. 


(For other cases, see Insurance, Cent. Dig. §§ 231-245; Dec. Dig. § 137.) 
* Decision rendered, Nov. 18, 1912. 138 N. W. Rep. 4509. 
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ACTIONS ON POLICIES—QUESTIONS FOR JURY, 

In an action on an insurance policy it was a question for the jury 
whether promissory notes for the amount of the first premium were 
given and accepted in payment of such premium. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


ACTIONS ON POLICIES—EVIDENCE—WEIGHT AND SUFFI- 
CIENCY. 


In an action on an insurance policy, where it was claimed that promissory 
notes were given and received as payment of the first premium, evi- 
dence held to support a finding that the premium was paid. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


APPLICATION—CONSTRUCTION—PAYMENT OF PREMIUM. 


In an application for insurance, the question whether the premium for 
the first year had been paid in advance was answered, “No; cash 
$5. Note or notes $30.70 due July 17, 1910.” Held, that this did not 
show conclusively that the premium had not been paid, but was open 
to the construction that, while not fully paid in cash, it had been paid. 


(For other cases, see Insurance, Cent. Dig. §§ 231-245; Dec. Dig. § 137.) 


CONTRACT—WHEN COMPLETE. 


Plaintiff's husband applied for life insurance, the application providing 
that the policy should not take effect unless the premium was paid 
and the policy delivered to the insured during his lifetime and good 
health, and that the company might fix the date when the first policy 
year should end and on the same date paid the premium for one 
year. The application was accepted, the policy executed, registered 
with the state insurance department, and mailed to the company’s 
agent, accompanied by a “form letter” instructing him not to make 
delivery unless settlement had been received and the applicant was 
in good health. The policy fixed July 8th as the date from which 
premiums were to be computed, and was received at the agent’s 
office not later than July 20th, but was not delivered because the 
agent was absent from his office and did not return until August 
7th, prior to which date plaintiff's husband died of a sickness dating 
from July 23d. Held that, when the policy was executed and mailed 
to the agent, there being nothing further for the parties to do, it 
became a binding and enforceable contract, notwithstanding the in- 
structions contained in the form letter, since it could not have been 
understood that they were to be observed where the conditions re- 
ferred to had been complied with in advance, and hence the company 
was liable. 

(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


ACTIONS—DEFENSES—CONDITION OF HEALTH OF INSURED 
WHEN POLICY WAS ISSUED. 


Where, by reason of payment of the premium in advance, a policy of in- 
surance was issued and delivered when mailed by the company to 
its agent, and insured had previously submitted to a satisfactory 
medical examination, the condition of insured’s health at that time 
was not open to consideration in an action on the policy where fraud 
was not pleaded or proved, in view of Code, § 1812, providing that, 
where an applicant for insurance submits to a medical examination 
by the company’s physician and is pronounced a fit subject of insur- 
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ance, the company, in the absence of fraud, shall be estopped to 
plead that the insured person was not in the condition of health re- 
quired by the policy at the time of the issuance or delivery thereof. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


Appeal from District Court, Woodbury County; David Mould, 
Judge. 

Action at law upon a policy of life insurance. Trial te jury, 
verdict and judgment for plaintiff, and defendant appeals. Af- 
firmed. 


C. R. Jones, of Sioux City, for Appellant. 

F. E. Giii, of Sioux City, and Ropert B. Pike, of Whiting, 
for Appellee. 

WEAVER, J. 

The policy in suit is alleged to have been issued by the defend- 
ant upon the life of plaintiff’s husband, who, it is claimed, died 
while the insurance so provided was still in force and effect. 
The defenses relied upon as stated in appellant’s brief are: (1) 
That the premium on said policy was never paid, and therefore 
the contract of insurance never became of any binding force or 
effect ; and (2) that there was never any sufficient delivery of the 
policy. The testimony in the case is quite brief and to a con- 
siderable extent undisputed. Of the facts admitted or of which 
there is some support in the record, the following are most ma- 
terial: On June 17, 1910, Louis Unterharnscheidt, residing at 
Sioux City, lowa, made and delivered to W. C. Kinzer, resident 
agent for the defendant at, that place, an application for insurance 
in that company to the amount of $1,000, which application was 
soon thereafter forwarded to the defendant at its home office. 
It was also accompanied by a physician’s report of the medical 
examination of the applicant showing him then to be in good 
health. This application, as executed by the applicant, shows 
his agreement to pay a yearly premium of $68.63 in semiannual 
installments. Among the questions answered in the application 
was the following: “(15) Has the premium for the first policy 
year been paid in advance? A. No; (a) cash $5; (b) note or 
notes $30.70 due July 17, 1910.” Certain agreements were also 
embodied in the application, among which was the following: 
“(7) That the insurance hereby applied for shall not take effect 
unless the premium is paid and the policy delivered to and ac- 
cepted by me during my lifetime and good health, and that then 
the first policy year shall end on such date as may be fixed by 
the company in the policy.” At the time of making the applica- 
tion, the applicant paid the agent $5 in money and made and de- 
livered to him two notes as follows: “$33.68. Sioux City, Iowa, 
June 17, 1910. Ninety days after date, for value received, I 
promise to pay to the order of myself thirty-three & 68/100 
dollars, at Sioux City, Iowa, with interest at the rate of 6 per 
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cent per annum from date. Louis Unterharnscheidt.” “$30.00. 
Sioux City, Iowa, June 17, 1910. Thirty days after date, for 
value received, I promise to pay to the order of myself thirty & 
no/100 dollars, at Sioux City, Iowa, with interest at the rate of 
6 per cent per annum from date. Louis Unterharnscheidt.” For 
the payment thus made or provided for, the agent then and there 
gave to the applicant a receipt in these words: “Missouri State 
Life Insurance Company of St. Louis. Amount received in cash, 
$5.00. Dated at Sioux City, Iowa, this 17th day of June, I9I0. 
Received of Louis Unterharnscheidt, the sum of $5.00 cash, 
dollars, and two notes for $30.00 & $33.00, dollars for (insert 
one, two, or three) the first annual premium required on an 
application for $1,000.00 insurance on the life of Louis Unter- 
harnscheidt, herein named the applicant, in the Missouri State 
Life Insurance Company of St. Louis, subject to the terms and 
conditions of said application. In case the application is not 
approved by the home office, the amount first named herein, to- 
gether with notes, if any, shall be promptly returned. [Signed] 
W. C. Kinzer, Gen. Agent.” 

The application was approved by the company. A policy such 
as was contemplated in the application was issued July 8, 1910, 
and registered on the following day in the insurance department 
of the state of Missouri. It was then mailed to the agent, Kinzer, 
for delivery to the insured. Accompanying this policy was a letter 
or form of instructions to the agent not to make the delivery 
“unless settlement has been received and applicant in good 
health.” The letter bears date July 19, 1910, but it was not 
registered. Kinzer appears to have left Sioux City on July 15, 
1910, and did not return until August 7, 1910. He left no one 
in charge of his business while absent from the city, and the 
letter inclosing the policy, which in due course of mail would 
reach there not later than July 20, 1910, was delivered at his 
office remaining there unopened until his return as above in- 
dicated. The insured died August 2, 1910. Concerning the date 
when he was attacked by the fatal illness, there was no medical or 
expert testimony. The evidence was such, however, as to in- 
dicate that, while he was not feeling entirely well on July 16th 
and some days thereafter, he exhibited no indications of serious 
ailment or disease until July 23d, prior to which time he was about 
his home assisting in some degree with the work of the family. 
Concerning what occurred between the applicant and the agent at 
the time the application was made and the money and notes de- 
livered to the agent, there is a dispute between the agent and the 
plaintiff who was present on that-occasion. According to plain- 
tiff’s story, the agent, on receiving the money and notes, told her 
husband that he was insured from that time forward, and that, 
if he died that night, the insurance would be paid. The agent 
swears, however, that he did not make the statement, but on the 
contrary told the husband that the policy would not be delivered 
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until the note was paid. On this point the court instructed the 
jury that, if they found defendant’s claim in this respect to be 
true that the policy was to be withheld and not delivered until 
the first note was paid, then there was no sufficient delivery of 
the policy, and plaintiff could not recover; but on the other hand 
that, if the notes and cash were received and accepted as pay- 
ment of the first year’s premium, such payment would be suffi- 
cient to satisfy the requirement of the policy in that respect. The 
defendant pleaded a tender and offer to return the money and 
notes taken for the premium, but the record contains no evidence 
of the alleged fact unless it is to be found in a letter written by 
the defendant company to plaintiff's counsel denying liability 
on the policy and saying: “The money and notes are held by 
the company and will be turned over to the executor or adminis- 
trator of Louis Unterharnscheidt.” The foregoing sufficiently 
states the case for a consideration of the legal propositions ar- 
gued by counsel. 

[1] 1. The first point made in the brief is that the notes given 
by Unterharnscheidt to his own order and not being indorsed by 
him were of no legal force or validity and could not therefore 
operate as payment. It is true that these notes until indorsed 
are not negotiable under our statute (Code Supp. § 3060—a184) 
but it does not follow that such notes, payable to the maker’s own 
order and transferred by him to another for a valuable considera- 
tion, are void or unenforceable. It is not an infrequent practice 
for a person to execute a promissory note or bill of exchange pay- 
able to his own order (Daniels on Negotiable Inst. § 27; Culbert- 
son vs. Nelson, 93 Iowa, 187, 61 N. W. 854, 27 L. R. A. 222, 
57 Am. St. Rep. 266), and in the absence of statutory restric- 
tions such ‘instruments are enforceable in the hands of a pur- 
chaser or assignee (Miller vs. Weeks, 22 Pa. 89). It has also 
been held that a holder to whom a promissory note payable to 
order has been transferred by delivery obtains title thereto and 
may compel the necessary indorsement by the transferror (Swen- 
son vs. Stoltz, 36 Wash. 318, 78 Pac. 999, 2 Ann. Cas. 504), and 
we can see no reason why this rule does not apply as well to the 
case where the maker undertakes to pay to his own order. The 
objection of the appellant to the sufficiency of the notes must be 
overruled. 

2. It is next argued that the delivery of the policy to the com- 
pany’s agent is not a delivery to the insured person. It is quite 
obvious that this may or may not be true according to the cir- 
cumstances under which the policy is placed in the agent’s hands. 
If the premium is paid when the application is presented, and such 
application is approved and policy executed as of that date, and 
nothing remains but to deliver the paper to the insured, it may 
well be held that the sending of it to the agent to be by him given 
over to such insured person constitutes a sufficient delivery in 
law. To say the least, the neglect or omission of the agent under 
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such circumstances to perform the manual act of placing the 
policy in the hands of the insured will not serve to suspend or 
postpone the obligation of the company upon its contract. In 
other words, delivery in law is not necessarily manual delivery. 
Davenport vs. Insurance Co., 17 Iowa, 282; Lightbody vs. In- 
surance Co., 23 Wend. (N. Y.) 18; Blanchard vs. Waite, 28 Me. 
51, 48 Am. Dec. 474; Warren vs. Insurance Co., 16 Me. 439, 33 
Am. Dec. 674; Cooper vs. Life Ins. Co., 7 Nev. 116, 8 Am. Rep. 
705; Stephenson vs. Allison, 165 Ala. 238, 51 South. 622, 138 
Am. St. Rep. 26; Kimbro vs. Insurance Co., 134 Iowa, 84, 108 N. 
W. 1025, 12 L. R. A. (N. S.) 421; Kilborn vs. Insurance Co., 
99 Minn. 176, 108 N. W. 861; Yonge vs. Insurance Co. (C. C.) 
30 Fed. 902; N. Y. Life Ins. Co. vs. Babcock, 104 Ga. 67, 30 
S. E. 273, 42 L. R. A. 88, 69 Am. St. Rep. 134; Fried vs. Ins. 
Co., 50 N. Y. 243; N. Y. Life Ins. Co. vs. Pike, 51 Colo. 238, 
117 Pac. 899; Francis vs. Insurance Co., 55 Or. 280, 106 Pac. 
323. These and many other cases emphasize the proposition that 
legal delivery is very frequently accomplished without an actual 
transfer of manual possession. 

[2-4] 3. It is further said that, under the conditions of the 
application, the insurance was not to take effect until the first 
installment of premium should have been paid and the policy 
delivered while the insured was in good health, and that this 
fact is negatived by the record. Whether payment was made is 
a question of fact upon which the jury has found against the de- 
fendant, and the finding is not without support in the evidence. 
That payment in cash may be waived and a promissory note or 
other evidence of indebtedness may be accepted in lieu thereof 
without violating the contract of insurance has been held so 
frequently that it would be an unnecessary waste of time to array 
the authorities, but many of the precedents already cited, as well 
as of those hereinafter referred to, are directly in point. There 
is no claim that the agent exceeded his authority in taking the 
notes. The blank form of application, notes, and receipt were 
prepared and furnished by the company, and filled out and pre- 
pared for signature by the company’s agent. The receipt is the 
receipt of the company which acknowledges having received $5 
cash and $63 in notes for the first annual premium. The evi- 
dence of the wife of the insured, who was present when the notes 
were made, supports the theory that they were given and received 
in payment of the premium. 

[5] Nor is the jury’s finding in this respect conclusively nega- 
tived by the answer found in the application to the question 
whether the premium had been paid in advance. On the face 
of it the answer is somewhat ambiguous but not inexplicable. 
Following the printed question is the word “No,” immediately 
followed by the words, “(a) Cash $5; (b) notes $30.70,” ete. 
This statement, taken as a whole, may fairly be considered as a 
somewhat awkward statement or representation to the company 
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that the payment had not been made wholly in cash but partly 
in cash and partly in notes as there indicated. The company was 
in no way deceived or misled by the statement for it received the 
notes and retained them. 

[6] We have therefore the following conceded or established 
facts which must be borne in mind in dealing with the remaining 
points made by the appellant: First. On June 17, 1910, the de- 
ceased made his application to the appellant’s duly authorized 
agent for insurance. Second. On the same day he paid the pre- 
mium on such insurance for one year. Third. On July 8, 1910, 
the appellant accepted the application and executed the policy, 
and on the same day sent it to the state insurance department for 
registration as one of its risks to be protected by the deposit of 
securities. Fourth. Not later than July 19, 1910, the policy was 
forwarded to the agent who procured the risk for delivery to the 
insured and arrived at Sioux City not later than July 20, 1910. 
Fifth. The agent had left his office on July 15, 1910, with no per- 
son in charge of his business, and did not return until August 7, 
1910, and because thereof the policy remained sealed in its en- 
velope until the date last named. Sixth. At the time of the 
return of the agent, the insured person was dead, having died 
August 2, 1910, of a sickness dating from July 23, 1910. 

It is true that appellant disputes some of the statements here 
recited, and especially the date given for the inception of the fatal 
illness of the insured, but we think the record does not bear out 
their contention. There was no medical or expert testimony what- 
ever as to the nature of the illness or of its origin or duration. 
The wife expresses the opinion or conclusion that he died of 
pneumonia or typhoid pneumonia. She says he was not feeling 
well for several days after about July 16, 1910. According to 
her story, however, he first manifested illness requiring attention 
on the 23d day of that month, or at any rate not earlier than the 
21st. It is a further material consideration that the insurance 
which the company undertook to provide was to be treated as 
term insurance for the first year, and to be thereafter continued 
as endowment insurance maturing in twenty years, and, as will 
be seen by the provision hereinbefore quoted from the application, 
the company reserved the right to fix the date “on which the first 
policy year shall end.” Acting upon this application, defendant 
made its policy to bear date July 8, 1910, and provided for pre- 
miums in semiannual installments computed from the same date. 
The endowment period was also fixed or designated as terminat- 
ing on the corresponding day of the month of the year of matur- 
ity. 

We come, then, to the inquiry whether, under such a record, 
a finding that the policy was delivered to the insured in his life- 
time can be sustained. As already noted, delivery does not al- 
ways mean change of manual possession. This rule has been 
frequently applied in cases like the one now at bar. For in- 
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stance, in N. Y. Life vs. Babcock, 104, Ga. 67, 30 S. E. 273, 42 
L. R. A. 88, 69 Am. St. Rep. 134, a party applied for life in- 
surance, and, as in this case, paid the premium in advance, re- 
ceiving a receipt therefor. By the terms of the application and 
receipt, it was provided that no liability should be incurred by 
the company until the premium was paid and the policy delivered 
to the insured while living and in good health. The application 
was* approved, the policy issued and mailed to the company’s 
local agent, who held it three days without attempting to deliver 
it. On the third day the insured person was killed, and a friend 
of the family, by trick or misrepresentation, got possession of the 
policy and gave it to the widow who brought suit thereon. The 
court, conceding that plaintiff could obtain no advantage through 
the act of her friend in getting possession of the policy, held, 
nevertheless, that, independent of such act, a sufficient delivery 
had been shown. It says: “The controlling question, then, on the 
subject of delivery is not who has the actual possession but who 
has the right of possession. Applying these principles to the 
facts before us, we think the delivery of the policy in question 
to the applicant had, in contemplation of law, been effected be- 
fore his death. When his application was accepted at the home 
office in New York, and a policy issued thereon was placed in 
the mails for the sole purpose of ultimately reaching his hands, 
the company parted with its possession and control of the paper. 
The intention to deliver was complete. The premium money 
which it had held up to that time upon a conditional trust then 
became its absolute property. It would have been guilty of no 
breach of trust in appropriating the fund to its own use. For 
this privilege thus acquired there must have been a correspond- 
ing benefit accruing to the original owner of the fund, and what 
he acquired in lieu of his money was an insurance upon his life 
and a right to the policy which evidenced a consummation of the 
contract. If the delivery was not complete when the policy was 
mailed, it certainly became so when it reached the hands of the 
local agent during the lifetime of the applicant and while he was 
in good health. Construing the act of the company in transmit- 
ting the policy to the agent in the light of the contract, it neces- 
sarily follows, in the absence of proof to the contrary, that the 
agent received the policy charged with no other duty except to 
hand it unconditionally to the applicant. If this be true, the 
possession of the agent was the possession of the applicant, and 
while in the hands of the agent it was simply held by him on 
deposit or in trust for its real owner. This owner had a right 
to demand possession of it. Upon refusal he could have recov- 
ered it in an action in trover. Conceding this right, we do not 
see how death can rob the beneficiary of her rights under the 
contract.” 

In May on Insurance (3d Ed.) § 55, the author says that, 
while the act of the company in sending a policy to its agent to be 
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given to the insured upon payment of the premium does not 
amount to a delivery until such payment is made, yet, where the 
applicant has done everything that is required of him under his 
contract, the policy is held merely as a deposit for his benefit. 
It is said on behalf of appellant that the policy was not sent to the 
agent in this case to be delivered unconditionally, but to be de- 
livered only upon condition of payment of the premium and the 
good health of the applicant and the giving by him of a. pre- 
scribed receipt for the policy. The letter accompanying the policy 
is apparently a “form letter” prepared for use in sending out 
policies to agents for delivery to applicants, and contains general 
cautionary instructions. It must, we think, be taken, as under- 
stood by both company and agent, that such instructions were to 
be observed and the policy withheld from delivery only where 
the conditions referred to had not been complied with in advance 
But the company could not by such instructions add anything 
to the obligation of the applicant or to the conditions of the 
contract. It had already received payment of the premium in 
cash notes. The giving of a written receipt for the policy was no 
part of the contract. The applicant having submitted to a med- 
ical examination by the company’s examiner whose report it 
approved, his good health at that time is to be assumed. There 
is nothing to rebut the presumption that such state of health con- 
tinued at the time the policy was executed and at the date it was 
sent to the agent. See Insurance Co. vs. Altschuler, 55 Neb. 341, 
75 N. W. 862. In other words, the applicant had complied with 
all the requirements of the contract on his part and was entitled 
to receive the policy. He was not responsible for the voluntary 
absence of the agent, and his rights cannot be abridged or lost 
by the failure of the agent to perform his duty in the premises. 

In Fried vs. Insurance Co., 50 N. Y. 243, a person applied to 
the agent of a London company for insurance upon his life and 
paid the premium with the understanding that his insurance be- 
gan at once, but subject to rejection by the company. The policy 
was issued and sent to the agent, whose instructions were not to 
deliver any policy if any unfavorable change had taken place in 
the health of the insured. The agent, claiming that such change 
had taken place refused to deliver the policy, and the insured soon 
thereafter died. The court, holding it immaterial whether the 
action be treated as being brought upon the policy or upon the 
contract independent of the policy, say of the effect claimed by 
the company or its instructions given its agent: ‘The alleged 
instructions could have no such effect upon the contract. They 
could not alter or qualify the terms of the contract to the prej- 
udice of the plaintiff.” 

In Kilborn vs. Insurance Co., 99 Minn. 176, 108 N. W. 861, 
the applicant, as in this case, gave his note for the first premium. 
The applicant was accepted and the policy issued and mailed to 
the agents on December 23, 1904. On the following day, while 
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the policy was still in the course of transmission through the 
mails, the applicant was killed. The policy reached the hands . 
of the agents two days later, and they having learned of the ap- 
plicant’s death, returned the paper to the company. The notes 
given by the deceased were marked “void” and returned to the 
widow who refused to receive them. The company’s defense to 
an action brought to recover the insurance was that the premium 
had not been paid and the policy had never been delivered. Over- 
ruling both propositions, the court holds that the giving of the 
notes under the circumstances, which are not in this respect ma- 
terially unlike those in the present case, operated as a payment of 
the premium, and of the alleged want of delivery it adds: “It 
is very well settled that, where nothing remains to be done by 
the insured, the mailing of the policy duly executed to the in- 
sured or to the agent of the company for delivery constitutes 
a delivery. * * * The contract is complete when the appli- 
cation is accepted and the acceptance signified by mailing the 
policy.” 

The case of Francis vs. Insurance Co., 55 Or. 280, 106 Pac. 
323, involves circumstances somewhat like those in the Kilborn 
Case, with the additional fact that the application contained a 
provision whereby the insurance was not to take effect until the 
premium had been paid in the lifetime and good health of the 
applicant. A policy, was issued and forwarded to the agents, 
but before it was delivered into the possession of the applicant 
he died, and the policy was returned to the home office. The 
trial court having found for the defendant, the judgment was 
reversed on appeal; the court approving and applying the rule 
of the Kilborn Case and other similar precedents. The opinion 
restates the rule as follows: “Where a company receives an 
application for insurance, acts upon it, signs and seals a policy 
complete in form, and forwards it to its agents for delivery, the 
policy is deemed to have been issued from the date of its deposit 
in the mails.” Upon the same general subject the Indiana court 
has said: “When the company executed and issued a policy in 
conformity with the application, the contract of insurance was 
then complete, as it thereby accepted the offer or application of 
the insured.” N. Y. Ins. Co. vs. Greenlee, 42 Ind. App. 82, 84 
N. E. 110. 

In Insurance Co. vs. Pike, 51 Colo. 238, 117 Pac. 899, the Colo- 
rado court deals with a case having significant likeness to the 
one at bar in several respects. There the application provided 
that the insurance should not take effect unless the policy was 
delivered to the insured in his lifetime and in good health, and 
a note was given for the first premium. ‘The application was 
approved and the policy executed, but, owing to some disagree- 
ment between the company and its agent, it was not at once sent 
out. It was finally sent to the company’s Denver agency, which 
sent it to a bank at the residence of the insured to be delivered 
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when the premium note was paid. Shortly after, and with the 
matter of the policy still in this position, the insured died. Ac- 
tion was made on the ground that no contract was ever in fact 
consummated, that the premium had never been paid, nor the 
policy delivered. The plea was held to be unavailing. The court 
says, among other things, that the mailing of the policy from the 
home office “constituted a delivery thereof,” and that the in- 
structions to the bank not to deliver to the insured until the note 
was paid “could not affect the contract already made.” Many 
other precedents might be here quoted to the same general effect, 
but we think it unnecessary to prolong this opinion for that pur- 
pose. As bearing upon this, as well as upon other points in this 
case, see Mulligan vs. Insurance Co., 149 Ill. App. 516; Insur- 
ance Co. vs. Davis, 141 Ky. 358, 132 S. W. 410; Mutual vs. 
Farmer, 65 Ark. 581, 47 S. W. 850; Insurance Co. vs. Altschuler, 
55 Neb. 341, 75 N. W. 862; Life Ins. Co. vs. Moore, 117 Ky. 
651, 79 S. W. 219. 

The rules of law thus affirmed may be applied to the case 
before us without the slightest injustice to the insurer. Acting 
upon its reserved right to fix the date of the risk which it under- 
took to assume, it named July 8, 1910. It demanded and re- 
ceived premium for the initial year beginning upon that date, 
and computed future accruing premiums therefrom. When the 
policy had been executed in conformity with the offer of the 
applicant, the minds of the parties had met; and the premium 
being paid, and nothing remaining for the applicant to do to 
perfect the contract, the execution by the company of the written 
evidence of that agreement and sending it, either direct to the 
applicant or to the local agent for his use according to the usual 
course of business, was all that the law or the terms stipulated in 
the application require to make a binding and enforceable con- 
tract. Each party had furnished the agreed consideration for the 
undertaking of the other, and each is entitled to its promised 
benefits. 

Appellant cites the case of Hawley vs. Insurance Co., 92 Iowa, 
593, 61 N. W. 201, as controlling the present issue in its favor, 
but we think it is not in point. In that case the application was 
made for the benefit of or at the request of a third person who 
held a personal claim against the agent of the insurance company ; 
the plan being to pay the premium by an indorsement or credit 
upon the agent’s said personal debt. The policy was issued and 
put into the hands of the agent during the lifetime of the ap- 
plicant. The agent sent it to a third person with instructions not 
to deliver it until the promised indorsement was made on his 
note. Before that was brought about, the applicant died, and 
it was held by this court that there had been no delivery of the 
policy or payment of the premium, and the company was not 
liable. The simple statement of the case and the questions there 
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considered is a sufficient demonstration that their decision in no 
manner controls the controversy we are now considering. 

[7] 4. Our statute relating to life insurance provides that, 
where an applicant submits to medical examination by the com- 
pany’s physician and is pronounced a fit subject of insurance, 
such company, in the absence of fraud, shall be estopped from 
pleading that the insured person “was not in the condition of 
health required by the policy at the time of the issuance or deliv- 
ery thereof.” Code, § 1812. No fraud is pleaded, and none is 
shown in testimony. It follows of necessity that, if we are right 
in the conclusion heretofore expressed that, under the circum- 
stances of this case, the issuance or the delivery of the policy 
dates from its execution and mailing, the applicant’s condition 
of health at that time is not open to question or consideration in 
this action. 

5. The appellant complains of the court’s refusal to give cer- 
tain requested instructions to the jury. The requests were mostly 
predicated upon the theory that the defendant was entitled to a 
verdict as a matter of law. The points so made are all governed 
by the conclusions we have already announced and require no 
further discussion. There was no error in the ruling. 

[8] Error is also assigned on the exclusion of testimony as to 
the agreement or understanding upon which the notes given by 
the insured were delivered. It is enough upon the point so made 
to say that the testimony so excluded was afterward admitted and 
both parties gave to the jury their version of the transaction. 

[9] The defendant also offered to examine the attending phy- 
sician as to the last sickness of the insured. This testimony was 
excluded upon the statutory objection thereto. In this there was 
no error. 

There is nothing in the record to justify us in ordering a new 
trial, and the judgment of the district court is affirmed. 


SUPREME COURT OF NEW JERSEY. 





BRUNJES 
vs. 
METROPOLITAN LIFE INS. CO* 
LIFE POLICY—BREACH OF WARRANTY. 


An application for life insurance provided that, whenever nothing is writ- 
ten in a paragraph, it is agreed that the declaration is true without 


* Decision rendered, Nov. 11, 1912. 84 Atl. Rep. 1062, 
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exception. The fourth question asked for the name of the physician 
who last attended the applicant, the date of the attendance, and the 
complaint. This was answered with the words: “Dr. Coughlin. Jan. 
1911, Grippe, good results.” The next question stated that the ap- 
plicant had not been under the care of any physician within two 
years other than as stated in the previous question except, etc., with 
nothing written in the blank after the word “except.” The physician 
designated testified that in the spring of 1910 deceased was treated 
irregularly for dyspepsia, and in October of that year presented symp- 
toms of tuberculosis, for which he was treated during the winter, 
when he had an attack of grippe for which the physician also treated 
him. Held that, in the absence of any evidence reflecting on the 
credibility of the physician, his evidence showed a breach of war- 
ranty as a matter of law. 


(For — cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


Action by Helen J. Brunjes against the Metropolitan Life In- ° 
surance Company. On rule to show cause why judgment should 
not be rendered for defendant non obstante. Rule absolute. 


Argued June term, 1912, before Gummere, C. J., and Garrison 
and Bergen, JJ. 


CiiFForD I, VoorHEES, of New Brunswick, for the Motion. 

Joun P. Luoyp, of Matawan, Opposed. 

GuMMERE, C. J. 

This is an action brought upon a life insurance policy; the 
person who was insured being one Fred Brunjes, now deceased, 
and the husband of the plaintiff, who is the beneficiary named 
in the policy. The defense is based upon the alleged breach of 
certain warranties contained in the application for insurance, 
only two of which need to be referred to in the disposition of this 
rule. They are as follows :— 

“(4) The following is the name of the physician who last at- 
tended me, the date of the attendance and the name of the com- 
plaint for which he attended me: Dr. Coughlin. Jan. 1911. 
Grippe, Good results. 

“(5) I have not been under the care of any physician within 
two years other than as stated in previous paragraph, except.” 

The application contained a general provision that “whenever 
nothing is written in the paragraphs it is agreed that the declara- 
tion is true without exception.” In paragraph 4 the written words 
were: “Dr. Coughlin. Jan., 1911. Grippe. Good results.” In 
paragraph 5 nothing is written. To support its allegation that 
there was a breach of the warranty contained in the provisions 
of the application which have been recited, the defendant called 
Dr. Robert E. Coughlin. He testified that prior to the spring of 
1910, Fred Brunjes, the deceased, called at his office for treat- 
ment with more or less irregularity, sometimes coming as often 
as once in two weeks, and other times not oftener than once a 
month, and that he treated him for dyspepsia, and stomach trouble 
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up to that spring, that in October, 1910, Brunjes returned to his 
office for further treatment, and that at that time he presented 
symptoms of tuberculosis of the lungs, for which he treated him, 
and that that treatment continued more or less through the winter 
up to about January, or February of the following year, when he 
treated him at his (Brunjes’s) house for an attack of the grippe. 
No attempt was made on the part of the plaintiff to contradict this 
testimony of Dr. Coughlin, or to reflect upon his credibility as a 
witness. At the close of the case, there was a motion to direct 
a verdict upon the ground of the untruthfulness of the last of 
the paragraphs cited from the application. This motion was re- 
fused, the case was left to the jury, and resulted in a verdict for 
the plaintiff. The defendant now contends that it was entitled 
to the direction asked. 

In the case of Fish vs. Metropolitan Life Insurance Co., 73 N. 
J. Law, 619, 64 Atl. 109, the application for the policy sued upon 
contained statements practically identical with those which have 
heretofore been recited. At the end of paragraph 4 was written, 
“Typhoid fever. Jan., 1893. Dr. Braymer.” The proofs showed 
that one Dr. Jarrett had attended the assured during the latter 
part of September and early part of October in the year 1901 for 
rheumatism in the shoulder ; this being within the two years prior 
to the date of making the application. It was held by the Court 
of Errors and Appeals that this proof showed a breach of the 
warranty contained in paragraph 5. The case is identical with 
that now under consideration, except that it may be assumed 
from the use of the word “Attended” that the physician visited 
the patient at the latter’s home ; whereas, in this case, the medical 
treatment was afforded at the office of the physician. But this 
variance, we think, is entirely immaterial. The warranty in the 
fifth paragraph is that the applicant has not been under the care 
of any physician, and this term is broad enough to include, not 
only the attendance of the physician at the residence of the 
patient, but the treatment of the latter at the physician’s office. 

The breach of the warranty relied upon having been proved, and 
there being no denial of it, the defendant was entitled to the 
direction of a verdict, and because of the refusal of the trial 
court to so deal with the case at the close of the testimony, the 
rule to show cause must be made absolute. 
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COURT OF CIVIL APPEALS OF TEXAS. 


GALVESTON. 


SECURITY LIFE & ANNUITY CO. OF AMERICA 
vs. 


UNDERWOOD.* 


FORFEITURE—NONPAYMENT OF PREMIUM NOTE—VALID- 
ITY OF PROVISION. 


A provision in an extension note, given for a premium due, and in the 
insurer’s receipt, or forfeiture on account of a default in payment, 
is valid, especially in view of express provisions of the policy that 
the amount was payable, “all premiums and indebtedness hereon hav- 
ing been fully paid.” 


(For other cases, see Insurance, Cent. Dig. §§ 891, 895-904; Dec. Dig. 
§ 349.) 


FORFEITURE—NONPAYMENT OF PREMIUM NOTE. 


Under the provisions of insurer’s receipt and of a note given to extend a 
policy until default in payment of the note when all rights thereunder 
should cease and the policy be ipso facto null and void, failure to pay 
the note at maturity forfeited the policy and no action on the part 
of the insurer was required to declare such forfeiture. 


(For other cases, see Insurance, Cent. Dig. § 703; Dec. Dig. § 310.) 


WAIVER—WHAT PROVISIONS MAY BE WAIVED—NONPAY- 
MENT OF PREMIUM. 


A forfeiture of a policy for nonpayment of premium or of a premium 
note may be waived by the insurer. 


(For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.) 


WAIVER—NONPAYMENT OF PREMIUMS. 


An unconditional demand for payment of a premium, evidencing an in- 
tention of the insurer to keep the policy in force, will be considered 
as a waiver of forfeiture for failure to pay pastdue premiums ; and 
where an insurer on default in paymént of an extension note, due 
January 3oth, by letter written in April, called attention to the quarterly 
premium due, in March, there was a waiver of nonpayment and an 
election to keep the policy in force, and the insurer’s letter in May 
referring to and arranging payment of the March premium then due 
and unpaid was a waiver both of the December note and the March 
premium, but the insurer’s letter and demand on July 11th, with ref- 
erence to the premium due June 30th, on which the right of for- 
feiture did not accrue for thirty days, was not a waiver of a for- 
feiture for nonpayment of the June premium. 


(For other cases, see Insurance, Cent. Dig. §§ 1041-1070; Dec. Dig. § 392.) 
ACTION ON POLICY—BURDEN OF PROOF—WAIVER. 


Where there has been a failure in the payment of a premium or a pre- 
mium note, and a policy by its express provision has become for- 


* Decision rendered, June 20, 1912. Rehearing denied, Oct. 10, 1912. 


150 S. W. Rep. 293. 
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feited, the burden of showing waiver is upon the insured, which 
may be done by circumstances showing an intention on the part of 
the company not to take advantage of the default, and to continue 
the policy in force notwithstanding. 


For other cases, see Insurance, Cent. Dig. §§ 1645-1668; Dec. Dig. § 646.) 


CONSTRUCTION OF POLICY—PROVISIONS FOR FORFEITURE. 


The law does not favor forfeiture, and very slight circumstances will be 
taken advantage of in order to avoid the effect of a forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 302.) 


PREMIUMS—REDUCTION BY APPLICATION OF DIVIDENDS. 


Where the cash part of a quarterly premium due in June and payable in 
advance was unpaid, the insured had no right to require the com- 
pany to apply thereon a distribution of less than the full cash part of 
the premium, paid some time in August under an independent “board 
contract,” since he had no right to require the acceptance of less 
than the full cash part of the premium. 


(For other cases, see Insurance, Cent. Dig. §§ 913, 916-924; Dec. Dig. 
§ 359.) 

NONPAYMENT OF PREMIUM NOTE—PROVISIONS OF POLICY 
—FORFEITURE. 


A policy payable, “all premiums and indebtedness hereon having been 
fully paid,” contained no provision for a forfeiture upon default in 
the payment of a note given to extend the policy after a premium was 
due, but the note and the insurer’s receipt contained an express pro- 
vision that, upon default in payment of the note, the insured’s rights 
thereunder t. rminated, and the policy became ipso facto void. Held, 
that the policy was avoided by default in payment of the extension 
note. 


(For -< t cases, see Insurance, Cent. Dig. §§ 891, 895-904; Dec. Dig. § 
349. 
ACTION ON POLICY—QUESTION FOR JURY—FORFEITURE. 


Whether an insurer on default in payment of a note given to extend 
the policy after premium was due and unpaid exercises its option to 
forfeit the policy for nonpayment of the note or waives its right 
is a question of fact for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1732-1770; Dec. Dig. § 668.) 


Appeal from District Court, Harris County; Norman G. Kit- 
trell, Judge. 

Action by Mrs. Fannie F. Underwood against the Security 
Life & Annuity Company of America. Judgment for plaintiff on 
one policy and for defendant on another, and both paities appeal. 
Judgment for plaintiff reversed and rendered for defendant, and 
judgment for defendant affirmed. 


F. W. Butt, of Chicago, Ill., and R. W. Frankuin, of Hous- 
ton, for Appellant. 
ANpDREwsS, BALL & STREETMAN, of Houston, for Appellee. 


REESE, J. 
This is an action by Mrs. Fannie F. Underwood against the 
Security Life & Annuity Company of America to recover the 
Vol. XLII.—4. 
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amount of two life insurance policies for $5,000 each issued by the 
defendant company, for her benefit, on the life of her husband, 
George B. Underwood. The policies were numbered, respec- 
tively, 1319 and 6098. Upon trial without a jury judgment was 
rendered in favor of plaintiff for the amount due upon policy 
1319, and in favor of defendant as to policy 6098. From the 
Judgment defendant appeals. 

By appropriate cross-assignments of error, plaintiff brings up 
for revision the judgment against her as to policy No. 6098. The 
petition alleged the issuance of the policies, the payment of pre- 
miums, and that the policies were in full force and effect at the 
date of the death of the said George B. Underwood, which oc- 
curred September 7, 1907. Defendant admitted the issuance of 
the policies, and the death of the insured as alleged, but alleged 
that the policies had become forfeited under the terms thereof, 
and the terms of certain notes given by the insured for premiums 
due because of nonpayment of the premiums and said premium 
notes, and that at the date of the death of said Underwood the 
policies were null and void. The case turned entirely upon the 
issue of forfeiture as pleaded by appellant. 

The evidence authorizes the following conclusions of fact :— 

The defendant company on December 31, 1903 issued life pol- 
icy No. 1319 on the life of George B. Underwood, his son, Edwin 
F. Underwood, beneficiary, for the sum of $10,000. Afterwards 
the amount was reduced to $5,000 and the beneficiary changed 
to Mrs. Fannie F. Underwood, wife of the insured. On Decem- 
ber 30, 1905, the defendant company issued to said Underwood 
its policy No. 6098 for $5,000, payable to his said wife. Both pol- 
icies contained the usual provisions as to forfeiture for nonpay- 
ment of premiums at maturity, but providing that “there shall be 
no forfeiture if such premium is tendered with interest at the 
rate of 5 per cent per annum in thirty days,” and contained a 
provision that premiums might be paid by paying a certain pro- 
portion thereof in cash and a certain proportion to be paid by 
way of loan from the company to be charged against the reserve, 
or what is called the loan value, of the policy. Each of the pol- 
icies contained the following provisions :— 

“Special Provision. (7) It is hereby agreed: First, that the 
company shall, if requested by the insured, advance for the in- 
sured thirty per cent of each premium paid hereunder during the 
dividend period, which shall be a lien against this policy, ac- 
cumulating at three and one-half per cent interest, compounded 
annually, until paid by the application of cash dividends or other- 
wise ; and second, that in event of the death of the insured dur- 
ing the dividend period and while this policy is in force, a mor- 
tuary dividend equal to thirty per cent of all premiums heretofore 
due hereon, accumulated at three and one-half per cent interest, 
compounded annually, shall be paid with the principal sum in- 
sured hereunder. 
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“Right to Cash Loan. (8) At any time after this policy has 
been in force for one full year and premiums have been paid up 
to the anniversary of the insurance next after the date when the 
loan is made, the company will lend upon demand, on the sole 
security of this policy, the respective sum named in the table of 
cash loans herein, which shall include any previous loans then 
unpaid. Interest shall be at five per cent per annum in advance. 

“Right to Automatic Nonforfeiture. (9) If any premium shall 
not be paid when due, the same shall be charged against the policy 
as a loan, if the respective loan value be sufficient to enable such 
advance, after providing for the existing loans and accrued in- 
terest: Provided, that if not sufficient to cover the entire pre- 
mium due, a premium for a shorter period, but not less than a 
monthly premium, shall be charged, if the available loan value 
is sufficient. Notice of such advance shall be mailed to the in- 
sured, and at any time while this policy is sustained in force the 
payment of premiums may be resumed.” 

Each of the policies also contained a provision that at the 
death of the insured, “all premiums and indebtedness hereon 
having been fully paid,” the amount of the policy would be paid 
to the beneficiary. The premiums upon policy 1319 were from 
about June, 1904, payable quarterly in advance on December 
31st, March 31st, June 30th, and September 30 of each year. 
The amount of each premium to be paid in cash was $30.75, and 
by way of loan under the aforesaid provisions of the policy 
$13.15. The premiums upon No. 6008 were payable annually, the 
amount being $181.50, of which $136.15 was payable in cash and 
$45.35 by way of loan from the company. From the first the 
insured availed himself of this loan privilege, paying only the 
cash required by the terms of the policy. The payments and loans 
were regularly made so as to keep the policies in force up to 
December, 1906, when the insured, on account of his straitened 
circumstances, found himself unable to make the usual cash pay- 
ment, whereupon after correspondence with the company, and 
by agreement with it, the insured executed two notes, one for 
$136.15 for the cash part of the premium upon policy 6098, and 
one for $30.75, for the cash premium due upon policy 1319. 
As it will be necessary to a clear understanding of the real issues 
presented, one of these notes is here set out in full: “$30.75. 
Houston, Texas, December 31, 1906. Thirty days after date 
I promise to pay to the Security Life and Annuity Company of 
America, at its executive office, for value received, the sum of 
thirty and 75/100 dollars, with interest at six per cent per annum 
from date, with attorney’s fees, and waiving relief from valua- 
tion and appraisement law, same being the cash amount of the 
premium due and payable this 31st day of December, 1906, on 
policy No. 1319, of said company. I understand and agree that 
in consideration hereof, said policy is extended until default is 
made in payment of this note, when all rights and benefits se- 
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cured thereby shall cease and determine without notice, and 
said policy shall be ipso facto null and void, except as otherwise 
provided therein. I hereby agree that this note shall not be 
deemed a payment for life insurance, but only for an extension of 
the time for the payment of the same and the nonpayment of this 
note when due, and the determination of said insurance by rea- 
son thereof, shall not impair the validity of this note, but the 
same shall become due and payable for the proportion of its face 
and interest that the time the insurance has been extended for 
bears to the whole time covered by said premium. I hereby agree 
that upon nonpayment of this note, or any extension thereof, when 
due, the company is hereby authorized to charge against the 
reserve value of said policy, if any, the proportion of the amount 
of its face and interest, that the time the said policy was con- 
tinued in force by this note, or any extension thereof, bears to the 
whole time covered by said premium; and that the amount of 
said policy payable during the extended period given in ‘First 
Option’ be proportionately reduced. Should said reserve value 
be insufficient to pay the amount due upon this note as above 
provided, the balance remaining is to be due and payable.” The 
vther note is identical, except as to amounts, date, and maturity, 
being for $136.15, dated December 30, 1906, and due ninety days 
after date. For these notes the defendant company executed its 
receipts identical except as to amounts. One of them is here 
set out in full: “$136.15. Chicago, Ill., Dec. 30, 1906. Received 
of George B. Underwood of 1418 Rusk Ave., Houston, Texas, 
ninety (90) day note of this date, due Mar. 30, 1907, for $136.15, 
for which policy No. 6098, of the Security Life and Annuity 
Company of America is continued in force until the maturity of 
the note. On payment of said note on or before maturity, the 
company’s regular premium receipt will be delivered to the in- 
sured. The nonpayment of said note at maturity will render 
said policy null and void, and terminate all rights thereunder, ex- 
cept as otherwise expressly provided in said note and policy. Se- 
curity Life and Annuity Company of America, Henry C. Brown, 
Secretary. Not valid unless countersigned by W. A. Jenkins, 
Comptroller.” The balance of the premium on policy 1319, to 
wit, $13.15, was made up by the loan on the policy, and the same 
was done as to the balance of the premium due on policy 6098. 

Neither of these notes was ever paid, nor was any payment ever 
made by the insured of any premiums upon either policy except 
by these notes and the automatic loans after this date. Appellee 
relies upon certain acts of appellant as constituting a waiver of 
the forfeiture for nonpayment of the notes, and also for non- 
payment of the subsequently accruing quarterly premiums due 
March 31st and June 30th, on policy 1319, and claims, also, that 
there was a sufficient amount of the unexhausted loan value on 
that policy, together with what is claimed to have been due to 
insured upon a certain “board contract,” to carry the policy 





Life.] Sec. Life & Annuity Co. of Am. vs. Underwood. 53 


through September, or at least until after the date of his death 
on September 7, 1907. To show such waiver the following letters, 
written by appelland vo appellee on the dates named were in- 
troduced :— 

“April 11, 1907. I ‘desire to direct your attention to the pre- 
mium on your policy No. 1319, which became due on March 31, 
1907. Weare particularly desirous of having you continue your 
insurance with this company, and would respectfully ask that 
you advise us the reason for your not remitting your premium 
when due. ‘Thanking you for the courtesy of a prompt reply, I 
remain.” 

“May 8th, 1907. We have not as yet received payment of ‘the 
quarterly premium on your policy No. 1319, which became due 
on March 31, 1907. Heretofore you have made payments very 
regularly and it is likely an oversight on your part that you have 
failed to make provision for the last payment. If for any rea- 
son you are unable to make payment at this time, we trust you 
will inform us, as we desire to lend our assistance wherever it 
will be an accommodation to our policyholders.” 

“July 11, 1907. The premium of $30.75 on your policy No. 
1319 became due June 30, 1907, and remains unpaid. We are 
particularly desirous of having you continue your insurance with 
this company and would respectfully ask that you advise us the 
reason for your not remitting your premium when due.” 

The so-called “board contract” becomes important, as the con- 
clusion of the trial court that policy 1319 was in force at: the 
date of the death of the insured rests upon it. It is written in 
the usual jargon used by insurance companies, seemingly intended 
to be intelligible only to experts in insurance, but we gather from 
it that it provided that in consideration that the insured shall 
“annually furnish the company, upon its request, the names of 
ten people, residents of his county, whom he deems insurable,” 
and, further, “shall cause the company to receive the regular 
premiums on an amount of insurance aggregating at least ten 
thousand dollars” the company, by some sort of an arrangement, 
would pay the insured, within sixty days from June 3oth, an- 
nually during the life of the contract, a certain amount based upon 
the amount of the insurance upon which the insured causes the 
premiums to be paid and the total insurance in force issued, dur- 
ing the ten years between July 1, 1903, and June 30, 1913. With 
regard to this “board contract,” it was shown that the amount 
paid to the insured in August, 1906, as his share of the distribu- 
tion provided for was $25.90, and it was shown by one witness 
that the amount due upon one of these contracts to a person who 
held one and who had complied with the conditions for the year 
1907 was a little more than that. It was shown that when the 
time came to make this distribution by the defendant company, 
in August, 1907, the policies herein sued on were not counted in 
as entitled to share, on the ground that they had been canceled. 
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If the insured had been entitled to share in this fund, at the 
time of the distribution in August, 1907, it seems to be agreed 
that he would have been entitled to $26, which, by the terms of 
the contract, the defendant company would have been required 
to pay him. The “board contract” was not a part of the contract 
of insurance, but was an entirely independent contract. 

With regard to policy 6098, the premium note given for the 
annual premium due December 31, 1906, was never paid nor any 
part of it. To show waiver, it was shown that this note was sent 
to a bank in Houston, and that, not having been paid, it was on 
April 7, 1906, returned to the defendant company. It does not 
appear what instructions the bank had about it, nor when it was 
sent to the bank. The only thing shown with regard to this is 
that it was in the bank, and was returned on the date named. 
This note was due March 30th, three days of grace added car- 
ried it to April 3d. On December 10, 1907, the company received 
notice of the death of the insured, and on the next day it sent out, 
directed to G. B. Underwood, 1418 Rusk. street, Houston, the 
following unsigned printed notice: “The third annual premium 
of $181.50 on policy No. 6098 will be due December 30, 1907, 
on the life of George B. Underwood,-1418 Rusk Street, Houston, 
Texas, payable as follows: Gross $181.50. Loan $45.00. .Cash 
$136.15.” 

We agree with the following conclusions of act of the trial 
court as to these facts, with regard to policy 6098: “As to policy 
No. 6008, the plaintiff gave a note and the note was sent to the 
bank in Houston for collection when it matured, and payment was 
not made on it, and it was returned, and that seems to have been 
treated'as the end of that matter. I do not consider the sending 
of the notice of December 10, 1907, was more than a formality, 
or in the nature of a clerical detail, and not as a recognition of the 
existence of liability ; or in other words, was sent out on a printed 
form used in ordinary course of business, it having been shown 
that such notices are often sent out by subordinates without the 
knowledge of their superior officers, and the secretary of the 
company received a letter announcing death of assured the day 
before the notice was sent.” The trial court found that ex- 
clusive of the board contract the policy reserve was not sufficient 
to carry policy 1319 to September 7, 1907 (the date of the death 
of insured). ‘This finding is correct, and, further, we find that it 
was not shown that this policy had any loan value on June 30, 
1907. The court found, which finding we adopt as correct, that 
it was not shown that the December note for $30.75 or the pre- 
mium due March 30, 1907, on policy 1319 was paid, to which we 
add that it was clearly shown that the premium due June 30, 
1907, on this policy was not paid. It is not contended by appellee 
that the cash part thereof was paid otherwise than by the proceeds 
of the board contract. 

The court found as a conclusion of law: “There was mani- 
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festly a waiver of the right of forfeiture upon policy No. 1319, 
and that repeated demands for subsequent premiums up to the 
premium for June, and including that, manifested and made clear 
that there had been no forfeiture, but the policy was still treated 
as in force and was desired to be continued, and therefore it was 
an existing liability for the sum of $5,000 at the time of the 
death of the insured, and I find for plaintiff on this policy for 
$5,000, with 6 per cent interest from December 19, 1907.” 

By its first assignment appellant complains of this conclusion. 
This assignment presents the entire question of the correctness 
of the judgment as to this policy. The policy provides as fol- 
lows: “This contract is based on the receipt of premiums an- 
nually in advance; but premiums may be paid in semiannual, 
quarterly, or monthly installments in advance as per the com- 
pany’s rates for such payments. * * * Failure to pay any 
premiums when due will render this policy wholly void and for- 
feit all premiums paid the company, except as herein provided,” 
It was further provided that the company would waive such de- 
fault and accept payment provided the amount of such premium 
was paid with interest at 5 per cent per annum from the date of 
default within thirty days thereafter. 

[1] There was no express provision in the policy for forfeltare 
on account of default in payment of any notes given for pre- 
miums, but such provision was expressly made in the note given 
for the premium due December 30, 1906, and in the receipt given 
therefor, as shown in our fact conclusions setting out such note 
and receipt in full. As will be more particularly shown in dis- 
cussing appellee’s cross-assignments of error as to policy 6098, 
this forfeiture provision in the note and receipt was valid and en- 
forceable, especially in view of the express provision of the policy 
that the amount was payable “all premiums and indebtedness here- 
on having been fully paid.” 

[2] Under the plain provisions of the note and receipt given 
for December premium, on failure to pay that note at maturity, 
the policy lapsed and ipso facto became null and void, and the 
same result followed the failure to pay the premiums due March 
31st and June 30th, and no action on the part of the company 
was required to declare such forfeiture. 2 Cooley, Briefs on Ins. 
p. 1873; Laughlin vs. Fidelity, etc., Ins. Co., 8 Tex. Civ. App. 
848, 28, S. W. 413, and cases cited; Nat. Ins. Co. vs. Reppond, 
81 S. W. 1013; Nat. Ins. Co. vs. Manning, 38 Tex. Civ. App. 
498, 86 S. W. 618; Iowa Ins. Co. vs. Lewis, 187 U. S. 336, 23 
Sup. Ct. 126, 47 L. Ed. 204. This principle, in so far as the fail- 
ure to pay premiums, when due, is concerned, seems to be con- 
ceded by appellee. 

[3,4] But it is equally as well settled that such forfeiture may 
be waived by the insurer, and that an unconditional demand for 
payment of a premium, evidencing an intention of the insurer to 
keep the policy in force, will be considered a waiver of forfei- 
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ture for failure to pay past-due premiums. 3 Cooley, Briefs on 
Ins. p. 2459. The trial court was correct, therefore, in holding 
that the letter of April 11, 1907, calling the attention of the in- 
sured to the premium “which was due on March 31, 1907,” was 
a waiver of the forfeiture on account of the failure to pay the 
December note, which was due January 30, 1907. Unless the 
company waived the forfeiture and elected to keep the policy in 
force, there would have been no premium due on March 31st. 
This could not be considered as a waiver of the forfeiture on 
account of failure to pay the premium due March 31st, for the 
reason that the right to such forfeiture did not accrue until thirty 
days thereafter, to wit, May 1, 1907. But the letter of May 8, 
1907, from the company to the insured, with reference to the 
premium due March 31, 1907, as still due and unpaid, for the 
reasons aforesaid must be treated as a waiver of the forfeiture 
both for nonpayment of the December note and the March pre- 
mium, then more than thirty days overdue. This letter is in- 
consistent with any conclusion that at that time the company con- 
sidered the policy forfeited. This was emphasized, so far as con- 
cerns the forfeiture on account of default in payment of the 
December note and March premium, by the letter of July i1, 
1907, with reference to the premium dated June 30th, which is 
referred to as unpaid. We are of the opinion, however, that 
this last letter cannot be treated as.a waiver of the forfeiture 
subsequently accruing for failure to pay the premium due June 
30th. The right to forfeit for this default did not accrue until 
thirty days after the default. By the plain terms of the policy the 
default was automatic unless waived, if payment was not made 
with 5 per cent interest within thirty days after default; that 
is, on or before July 30th. It cannot be said that the company 
by making demand for payment twenty days before any right to 
forfeiture accrued elected to waive the forfeiture when such right 
did thereafter accrue. 

[5,6] The failure to pay being unequivocally shown, the for- 
feiture occurs ipso facto, and the policy became null and void 
by its plain terms, unless such forfeiture was waived, and the 
burden of showing such waiver was upon the insured. This 
might be done by circumstances showing an intention on the part 
of the company not to take advantage of the default, and to con- 
tinue the policy in force notwithstanding, and it is a well-settled 
principle that the law does not favor forfeiture, and that very 
slight circumstances will be taken advantage of in order to avoid 
the effect of a forfeiture. Phenix Ins. Co. vs. Tomlinson, 125 
Ind. 84, 25 N. E. 126, 9 L. R. A. 317, 21 Am. St. Rep. 203; 
Murray vs. Home Benefit Life Ass’n, 90 Cal. 402, 27 Pac. 309, 
25 Am. St. Rep. 133. But it seems to us that to take the letter 
of July 11th as a basis for declaring a waiver of the forfeiture, 
the right to which would not accrue until twenty days thereafter, 
is not justified by the rule of equity referred to, but is in fact to 
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refuse to enforce a forfeiture plaintiy provided for in the policy 
and in favor of the insured in a case where he has shown by his 
very act that he did not intend to pay either this premium or the 
two preceding ones. “Courts do not favor forfeiture, but they 
cannot avoid enforcing them when the party, by whose default 
they are incurred, cannot show some good and stable ground in 
the conduct of the other party on which to base a reasonable ex- 
cuse for the default.” Thompson vs. Insurance Co., 104 U. S. 
260, 26 L. Ed. 765. 

But the judgment of the trial court seems to rest mainly upon 
the proposition that the letters referred to showed a waiver of 
the forfeiture for default in the payment of the December note 
and the March premium, and that, when the next premium be- 
came due on June 30th, the money due the insured from the 
board contract was sufficient to pay enough of this premium to 
carry the policy beyond the date of the death of the insured, 
September 7th. It is true that the court in its tenth conclusion 
of fact finds that there was sufficient to carry the premium over 
until after September; that is, entirely through the quarter dur- 
ing which the death occurred. We cannot understand how, in 
any view of the evidence, this result could have been reached. 
It is not contended that in any event the amount due on this board 
contract could have been more than $26. That is what appellee 
claims, and seeming to doubt the correctness of the court’s finding 
that it was sufficient to carry the policy through September, she 
seeks to apply to this amount the same effect as is given to another 
provision of the policy (to be hereafter referred to) under which 
the amount due upon this contract, if more than sufficient to pay 
one month’s premium, should be applied pro rata upon the quar- 
terly premium due June 30th, and that so applied the $26 would 
pay sufficient of the cash portion of this premium of $30.75 as 
to carry the policy beyond September 7th. We think the evi- 
dence shows conclusively that there was nothing due upon this 
contract. In the first place, it was one of the express conditions 
of the contract that the insured “shall cause the company to re- 
ceive the regular premiums on an amount of insurance of ten 
thousand dollars.” It is undisputed that of this annual premium 
on policy 6098, due December 31, 1906, the insured had not paid 
anything, and the court properly found that this policy was 
forfeited. It further is undisputed that of the quarterly pre- 
miums due on policy 1319 on December 31st, March 31st, and 
June 30th the insured had not paid anything. So that it is con- 
clusively shown that no part of this express condition upon which 
the insured was to be entitled to anything on this board contract 
had been complied with at the time the distribution was to be 
made within sixty days after the 30th June.” And it is also con- 
clusively shown that it was so treated by the company. If it 
should be contended that the waiver of the forfeiture for non- 
payment of the December note, and the March premiums was 
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equivalent to “causing the company to receive these premiums” 
so far as concerns policy 1319, still that would not be a compliance 
with the condition which required the payment of the regular 
premiums on ten thousand dollars of insurance. 

[7] But if we concede (and under the undisputed evidence 
there is absolutely no ground for the concession) that there was 
at the time of the distribution under the board contract, which 
all the evidence shows was made some time in August, as much 
as $26 due, by what rule of law can we say now that the com- 
pany should be required to apply the same pro rata upon the 
cash part of the premium due June 30th, which was $30.75, and 
thus carry the policy beyond September 7th, the date of the death 
of the insured? By the express terms of the policy the pre- 
miums were required to be paid quarterly in advance. The in- 
sured had no right, if the amount had been tendered in cash, to 
require the company to accept less than the full cash part thereof 
in payment pro rata. Certainly it would be contrary to the ex- 
press provisions of the contract to allow the insured to demand 
of the company when a quarterly premium became due that it 
apply a less amount, which it owed him on an independent con- 
tract, to the payment of a part of the premium, yet this is what 
is urged by appellee, and to accomplish this result she seeks to 
apply to this condition the provisions of paragraph 9 of the policy 
hereinbefore set out, which provides for such pro rata applica- 
tion of the loan value of the policy in case a premium shall not 
be paid. To give such effect to the board contract and the amount 
due thereon, if any, or any other indebtedness of the company to 
the insured, would be to make a contract for the parties which 
neither of them ever intended or thought of. That there is no 
right in the insured to pay less than the entire premium stip- 
ulated for, at the time due, in such a policy as this, is well 
settled. Hudson vs. Knickerbocker Life Ins. Co., 28 N. J. Eq. 
167. ‘lo hold that the effect of the evidence in any possible view 
of it is to show a waiver of the forfeiture to pay the quarterly 
premium due June 30th would, we think, be stretching farthér 
than the court has any right to do the doctrine that on account of 
its disfavor of forfeiture a court of equity will take advantage 
of any circumstance tending to show that the insurance company 
elected net to take advantage of the ground of forfeiture, but to 
treat the policy as still in force. ‘The evidence shows that the in- 
sured never at any time made any attempt to pay the December 
note due January 31, 1907, the premium due March 3ist, or that 
due June 30th. It is as clear as anything can be made by in- 
ference from admitted facts that the insured did not intend to 
keep this policy going as a live policy. 

This renders it unnecessary to pass upon the other assignments 
of error so far as concerns policy 1319. So much of the judg- 
ment of the court as sustains the right of appellee to recover on 
this policy finds no support in the evidence as we view it upon the 
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most favorable view to appellee which can be taken of it. The 
case was fully developed in the trial court, and we can properly 
do nothing except to reverse the judgment in favor of appellee, 
and render judgment here that she take nothing as to policy 1319. 

This brings us to the cross-assignments of error of appellee 
complaining of the judgment in favor of appellant as to policy 
6098, the facts with regard to which have been fully set out. 

[8] Under her first and second cross-assignments of error, ap- 
pellee asserts the general proposition that, one full year’s pre- 
mium having been paid on this policy 6098, she, as beneficiary, 
had a vested interest therein, and that as the policy itself did not 
provide for a forfeiture for nonpayment at maturity of the note 
given for the premium due December 31, 1906, the policy would 
not be forfeited for such default, notwithstanding the note and 
receipt each contained such express provisions. In support of 
this proposition, appellee cites the case of Arnold vs. Empire 
Mutual Annuity & Life Ins. Co., 3 Ga. App. 685, 60 S. E. 470, 
by the Court of Appeals of Georgia. We have read the opinion 
in this case with great care. ‘The views of the court are set out 
with clearness and ability and the review of the cases appears 
to be very thorough. There is no question that the decision fully 
supports appellee’s contention. ‘The case rests largely for sup- 
port upon Insurance Co. vs. French, 30 Ohio St. 240, 27 Am. 
Rep. 443, which the court considers as approved by the Supreme 
Court of the United States in Thompson vs. Ins. Co., 104 U. S. 
252, 26 L. Ed. 765. From the following quotation from the 
syllabus in the French Case a clear conception can be gathered 
of the question decided: “A policy of life insurance contained 
the usual clause of forfeiture for nonpayment of premiums. De- 
parting from the strict rules of the company, a duly authorized 
agent had allowed the cash part of the premium to be paid one 
half cash, the other half by a short note. Upon the 6th of July, 
1867, the day the premium was due, the agent received the check 
of assured for the half cash due, and a six months’ note, giving 
the renewal receipt for a year. The note contained the clause ‘if 
not paid at maturity said policy is to be null and void. Neither 
check nor note was paid. Held, (1) the mere fact that the 
note was not paid at maturity did not of itself avoid the policy. 
It gave the insurance company the option of declaring a for- 
feiture, but this option must be asserted by clear and unequivocal 
acts. The clause of forfeiture, being inserted in the note for the 
benefit of the company, may be waived by failure to act, or other 
circumstances evincing an intention not to claim the benefit of 
the stipulation. Whether the company has exercised such option, 
or waived their rights, is a question of fact for the jury under all 
the circumstances of the case.” An examination of the opinion, 
however, discloses that the note was very different in its terms 
from the note given by the insured in this case, and the case lacks 
the further fact, which is present in this case, that a receipt was 
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given for the note, which is set out in the former part of this 
opinion, from which it appears that the policy was only to con- 
tinue in force until the maturity of the note, that on payment of 
the note a regular receipt would issue, and that “nonpayment of 
the note at maturity will render such policy null and void and 
terminate all rights thereunder, except as expressly provided in 
said note and policy.” In the light of what is said in the opinion 
in the Arnold Case, it is significant that this policy contains sub- 
stantially the same language as was contained in the policy under 
discussion in Bank of Commerce vs. N. Y. Life Ins. Co., 125 
Ga. 552, 54 S. E. 643, to wit, that upon the death of the insured 
the amount is payable “all premiums and indebtedness herein 
having been fully paid.” To our minds this clearly distinguishes 
this case from both the French and Arnold Cases according to the 
opinion in the latter case. This clause in the contract itself 
clearly contemplates a class of indebtedness other than the pre- 
miums due, which must be paid as a condition of payment of 
the policy, and according to the opinion in the Arnold Case brings 
the present case under the authority of Bank of Commerce vs. 
N. Y. Life Ins. Co., supra. As applied to the facts of the pres- 
sent case, the doctrine does not seem to us sound that the for- 
feiture clauses in the note and receipt are nugatory because the 
policy itself does not in express terms provide for forfeiture for 
failure to pay notes given for premiums. When the December 
premium became due, the insured found himself unable to pay the 
cash part. The company then had the clear right both as to the 
insured and the beneficiary to allow the policy to forfeit auto- 
matically as provided. In order to avoid this, the insured was 
allowed to continue the policy in force upon the express condi- 
tions contained in the note and receipt. There can be no ques- 
tion that this action was taken, and this grace extended expressly 
for the benefit of the beneficiary as well as the insured. Having 
received the benefits of the grace extended, it would be inequi- 
table and unjust to allow the appellee now to say that the condi- 
tions upon which the grace was extended are nugatory because not 
contained in the policy, especially in view of the express condition 
of the policy that the amount should not be payable if there was 
any indebtedness due, as above referred to. We do not agree 
with the opinion in the Arnold Case that there is any approval 
of the French Case to be gotten out of the case of Iowa Life 
Ins. Co. vs. Lewis, 187 U. S. 335, 23 Sup. Ct. 126, 47 L. Ed. 204. 
That opinion really supports the conclusion at which we have 
arrived. In 3 Cooley, Briefs on Insurance, p. 2272, it is said that 
the doctrine asserted in the French Case does not find support 
in later cases, citing the case of Ressler vs. Fidelity Mutual Life 
Ins. Co., 110 Tenn. 411, 75 S. W. 735, which, as stated in the 
text, “lays down the doctrine that where a note given in payment 
of a premium on a life insurance policy provides that, if not 
paid at maturity, the policy shall be void, and a receipt given for 
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the note is not payment, and any obligation given in exchange 
for the receipt, when not paid at maturity, shall render the 
receipt and policy void, the policy is rendered void by a failure 
to pay the note at maturity, though the policy contains no stipula- 
tion to that effect.” The author evidently regarded the Lewis 
Case, supra, as in line with the Tennessee case. But without 
continuing this discussion, if the doctrine of the French and 
Arnold Cases were sound and applicable to the present case, 
still the judgment of the trial court that policy 6098 was for- 
feited for failure to pay the note must be sustained. 

[9] In the French Case it is said that whether the company 
had in such case exercised its option to forfeit for nonpayment 
of the note or waive its rights is a question of fact for the jury. 
Passing upon this question of fact the court in this case, sitting 
as a jury, held that there had been such forfeiture, and there is 
abundant evidence to sustain such finding. 

Another question is suggested by the evidence which it is not 
necessary to decide, but which we are inclined to think is entitled 
to serious consideration. The note given for the annual pre- 
mium on policy 6098 has the following clause: “I understand 
and agree that in consideration hereof said policy is extended 
until default is made in payment of this note, when all rights and 
benefits secured thereby shall cease and determine without notice, 
and said policy shall be ipso facto null and void, except as other- 
wise provided therein. I hereby agree that this note shall not be 
deemed a payment for life insurance, but only for an extension 
of the time for the payment of the same and the nonpayment 
of this note when due, and the termination of said insurance by 
reason thereof, shall not impair the validity of this note, but the 
same shall become due and payable for the proportion of its face 
and interest that the time the insurance has been extended for 
bears to the whole time covered by said premium.” In view of this 
clause, did the company have the right to continue the policy in 
force, without consulting the insured and thus charge him, 
whether he so desired or not, with the full amount of the note, 
notwithstanding the express condition that upon default in pay- 
ment the insured should only be bound for the proportion there- 
of as expressed in the note, which amounted to one-fourth there- 
of? Insured had indicated his intention and desire to drop the 
policy, which he had a right to do, only paying for the extension. 
Could the company deprive him of this option, and impose upon 
him, without his consent, the burden of a continuance of it? This 
disposes of appellee’s first and second cross-assignments of error, 
which with the several propositions thereunder are overruled. 

The third and fourth cross-assignments complaining of certain 
conclusions of fact on the trial court embraced in paragraphs 8 
and 9 thereof, with the propositions thereunder, are, we think, 
without substantial merit, and are overruled without discussion. 

We find no error authorizing a reversal of that part of the 
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judgment refusing a recovery upon policy 6098, and, as to that, 
the judgment is affirmed. Our conclusion is that, in so far as 
the judgment allows a recovery by appellee on policy 1319, it 
should be reversed and judgment here rendered for appellant, and 
that, in so far as the judgment is in favor of appellant on policy 
6098, it should be affirmed, and it has been so ordered. 

Affirmed in part. Reversed and rendered in part. 


———————- $eo@ -—___ -——__---- 


APPELLATE COURT OF INDIANA. 
Division No. 1. 


INDIANA NAT. LIFE INS. CO. 
vs. 


McGINNIS. (No. 7,724.)* 


LIFE INSURANCE—CHANGE OF BENEFICIARY. 

In the absence of a provision in a life policy authorizing insured to 
change beneficiaries, the beneficiary named has a vested interest in 
the policy from its issuance, but, if it provides that insured may 
change the beneficiary, the latter’s interest is subject to insured’s 
right to make the change as provided in the contract. 


(For other cases, see Insurance, Cent. Dig. § 1470; Dec. Dig. § 586.) 


LIFE INSURANCE—CANCELLATION OF POLICY—RIGHT OF 
BENEFICIARY TO OBJECT. 


Where a life policy authorized insured to change beneficiaries, the bene- 
ficiary could not object that the certificate was canceled pursuant to 
an agreement between insured and the company after the company 
had charged fraud by insured in his application; all payments being 
returned to insured with interest. 


(For other cases, see Insurance, Dec. Dig. § 246.) 


LIMITATION PROVISIONS. 


Provisions in a contract limiting the parties’ rights to controvert certain 
questions affecting its validity, or the time within which the questions 
may be raised, are valid as being in the nature of statutes of limitation 


(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 


LIFE INSURANCE—INCONTESTABILITY CLAUSE. 


A clause in a life policy providing that it shall be incontestable after one 
year from its issuance, except for nonpayment of premiums, is valid. 


(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 


LIFE INSURANCE—INCONTESTABILITY CLAUSE—EFFECT. 


A provision in a life policy making it incontestable after one year from 
issuance, except for nonpayment of premiums, would not prevent 
the company, when sued on the certificate, from defending on the 


* Decision ‘rendered, Oct. 31, 1912. 99 N. E. Rep. 751. 
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ground that the policy had been canceled by agreement with assured 
upon the return of all payments made by him, executed before the ex- 
piration of one year as the result of the company’s charge of fraud 
in procuring the policy, though the defense was set up in an action 
by the beneficiary brought after one year. 


(For other cases, see Insurance, Dec. Dig. § 246.) 


LIFE INSURANCE—DEFENSES—FRAUD. 


Fraud in procuring an insurance contract only renders it voidable, and 
the insurer may either waive the fraud and treat the contract as 
valid, or elect to avoid it, and tender the premiums paid within a 
reasonable time. 


(For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.) 
FORFEITURE—WAIVER OF OBJECTIONS. 


Any objection to a tender of payment of premiums of an insurance policy 
on the ground that the tender was by check would be deemed waived 
where payment of the certificate was refused on entirely different 
grounds. 


(For other cases, see Insurance, Cent. Dig. § 1036;.Dec. Dig. § 395.) 


Appeal from Superior Court, Marion County; Vinson Carter, 
Judge. 

Action by Melissa McGinnis against the Indiana National Life 
Insurance Company. From a judgment for plaintiff, defendant 
appeals. Reversed, and directions to overrule demurrer to an- 
swer and for further proceedings. 


Uric Z. Witey and Arruur H. Jones, both of Indianapolis, 
for Appellant. 

HarvEY Harmon, of Princeton, Oscar L. Ponp, of Indian- 
apolis, and Lucius C. Emsree, of Princeton, for Appellee. 


Feu, J. 

This action was brought by appellee against appellant to re- 
cover upon a life insurance policy issued by the Indiana National 
Life Insurance Company upon the life of John R. McGinnis, 
in which policy appellee was named as one of the beneficiaries. 
Issues were formed, a trial had, and judgment rendered for 
appellee in the sum of $3,129, from which appellant appealed to 
this court. 

The errors assigned are the sustaining of appellee’s demurer to 
appellant’s answers as follows: (1) The first paragraph; (2) 
the third paragraph; (3) the fourth paragraph; (4) the sixth 
paragraph; and (5) in overruling appellant’s demurrer to the 
amended second paragraph of appellee’s reply to appellant’s fifth 
paragraph of answer. 

The averments of thé complaint material to the determination 
of the questions presented by the assignment of errors are, in 
substance, as follows: That on December 9, 1907, appellant is- 
sued to John R. McGinnis a policy of life insurance for $5,000, 
which, in the event of his death, was made payable in the sum 
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of $3,000 to appellee and the remainder to Emily McGinnis; that 
John R. McGinnis died on the 16th day of January, 1909. Full 
performance on the part of appellee and the deceased is averred, 
and it is then charged that on the 19th day of January, 1909, ap- 
pellee notified appellant of the death of the insured and requested 
blanks upon which to make proof of death; that on the 2oth day 
of January, 1909, appellant advised her that it would not furnish 
such blanks, and that it would not pay any part of said insurance; 
that, upon the death of said insured, the aforesaid policy was in 
full force and effect, and there was due appellee thereon the 
sum of $3,000. A copy of the policy was by exhibit made a 
part of the complaint. 

Appellant’s first paragraph of answer admits the issuance of 
the policy, the payment of the first year’s premium; that the in- 
sured died as alleged; that it received notice of his death, and a 
request for blank proofs of death; that it refused to furnish said 
proofs and denied all liability upon the policy, and refused to 
pay any amount thereon. It was also alleged that, by mutual 
agreement between the insured and appellant, the policy had been 
canceled prior to his death; that the same had been issued upon 
the written application of the insured, a copy of which was made 
a part of the contract of insurance, and was filed with and made 
a part of this paragraph of answer, including the medical ex- 
amination of insured. The answer further avers, in substance: 
That the insured stated that he was in good health. That he had 
never had any of certain enumerated diseases, among them, 
coughing, spitting or coughing blood, or any chest or lung or 
throat disease. That he did not use intoxicating liquors at all, 
and had not done so in the past. That his only use of tobacco 
was in moderate smoking. That his answers were correctly re- 
corded by the medical examiner. That his application contained 
the following: ‘On behalf of myself and of any person who shall 
have or claim any interest in any policy that may be issued under 
this application, I hereby declare and agree that all the foregoing 
statements and answers, together with those contained in the 
declarations to the Indiana National Life Insurance Company’s 
medical examiner,‘are warranted to be full, complete, and true, 
and they are offered to the company as a consideration for, and 
as a basis of, the contract with said company, under any policy 
issued under this application, which, if issued, I hereby agree to 
accept * * * (2) That * * * no liability on the part 
of said company shall arise until a policy shall be issued, and 
delivered to me, nor until the first premium thereon shall be ac- 
tually paid, while I am in good health.”| That the answers to 
the foregoing questions were false and fraudulent, in this: that 
at the time designated the insured was not in good health. That 
he knew he was not and he was then diseased with consumption. 
That he was addicted to the excessive use in intoxicating liquors 
and frequently became intoxicated. That at the time of his ap- 
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plication and long prior thereto he had used tobacco excessively 
and his health was injured thereby. 

It is also averred that said John R. McGinnis warranted all of 
said answers to be true when he knew they were false and fraud- 
ulent, that appellant believed said answers were true, and that the 
insured was in good health. It is then averred that on or about 
the Ist day ofyNovember, 1908, about ten months after the exe- 
cution of said policy, appellant learned that the said Jno. R. Mc- 
Ginnis at the time of making his application for said policy, and 
at the time said policy was issued to him, was diseased with con- 
sumption ; that he was rapidly declining in health, and that he had 
gone to a sanatorium in Colorado for the benefit of his health, 
and for the purpose of arresting said disease; that the said John 
R. McGinnis knew at the time he made said application, and re- 
ceived said policy, that he was so diseased; and that he made 
such false and fraudulent representations to induce the defendant 
to issue said policy. It is further averred that on or about the 
Ist day of November, 1908, appellant learned that at the time of 
making said application and the issuing of said policy the said 
John R. McGinnis was and had been for a long time prior thereto 
addicted to the excessive use of intoxicating liquors to such an 
extent that he frequently became intoxicated; that at said time 
said John R. McGinnis was and had been for a long time prior 
thereto addicted to the excessive use of tobacco to such an extent 
that it was detrimental to his health. It is further averred that 
soon after it ascertained said facts, and as soon as it had learned 
where the said John R. McGinnis was located, it entered into 
an agreement with him to refund him the amount of the original 
premium which he had paid, together with the first year’s in- 
terest thereon amounting in all to $140.45, in consideration of his 
releasing the appellant from any further obligation upon said 
policy, procured by said false and fraudulent representations 
aforesaid; that on the 30th day of November, 1908, it paid to 
him the said sum of $140.45, which he accepted in full satisfac- 
tion of any obligation of appellant upon said policy, and released 
it from any liability thereon; that said release was in writing duly 
signed and sworn to by said John R. McGinnis. 

The third paragraph of answers contains the admissions shown 
in the first paragraphs, and sets out the same questions and an- 
swers and the same part of the application certifying that his 
answers are correctly recorded and true. It also sets out portions 
of the application, stating among other things: “And hereby 
warrant all the statements and answers herein made, and also 
the written statements made by me to the agent.” This para- 
graph by proper averments shows the signing of the application, 
that the same was made a part of the policy, the warranty, fraud, 
reliance thereon by appellant, and concludes by charging that, by 
reason of the fraud so perpetrated upon appellant by said Mc- 
Ginnis, said policy was and always had been void. 

Vol. XLII.—5. 
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The fourth paragraph pleads the facts alleged in the first para- 
graph with reference to the warranty and the alleged false and 
fraudulent answers of the insured, the refunding to him of the 
first year’s premium, and in consideration thereof the execution 
by him to appellant of a full release and satisfaction of all lia- 
bility of appellant on said policy as follows: “This is to certify 
that I have this day received from the Indiana National Life 
Insurance Company, of Indianapolis, Indiana, the sum of one 
hundred forty and 45/100 dollars ($140.45), which is the amount 
of my first annual premium, together with 6 per cent (6 per cent) 
interest thereon, on policy No. 2931, issued to me by said com- 
pany December 9th, 1907. I hereby accept the above amount in 
full satisfaction of said policy, and release said company from 
further obligation upon aforesaid policy. In witness whereof I 
hereunto set my hand, this 30th day of November, 1908, at Y. 
M. C. A. Farm, Edgewater, Colo. John R. McGinnis.” 

The fifth paragraph of answer counts upon the nonpayment of 
the second annual premium on said policy. The sixth paragraph 
makes the same admissions as the first and contains the same 
averments as to the application, medical examination, warranties, 
and the answers of the insured. This paragraph counts upon al- 
leged fraud based upon the answers to certain questions, and 
avers that said John R. McGinnis was in September, 1907, and 
thereafter afflicted with gonorrhea, and falsely and knowingly an- 
swered that he was not so afflicted to induce appellant to issue to 
him said policy. The amended second paragraph of answer avers, 
in substance, that “prior to the maturity of the premium of 
$132.50, which became due December 9, 1908, appellant trans- 
mitted to the insured by United States mail, at Princeton, Ind., 
a notice that said premium would be due and payable on that date, 
which notice contained the words, ‘Make all checks payable to 
the company ;’”’ that, when said notice reached the said city of 
Princeton, the said John R. McGinnis was not in said city, but 
was outside of the state of Indiana; that said notice was received 
by one Harvey Harmon, who was the duly authorized agent of 
the said insured, to receive the same, and who had been requested 
by the insured and beneficiaries named in said policy to pay said 
premium; that, pursuant to said notice, authority, and request, 
he transmitted to the appellant, by United States mail, on the 7th 
day of December, 1908, his individual check, drawn upon the 
American National Bank, Princeton, Ind., payable to the appel- 
lant, for $132.50, which check appellant received on the 8th day of 
December, 1908, and thereupon returned it to said Harmon with 
a letter acknowledging its receipt, and stating that the policy 
had been canceled, and inclosed a copy of the receipt showing full 
satisfaction of the same, and requesting return of the policy. 
Copies of both the letter of the company and the check are in- 
corporated into the reply, and it is further averred that appellant 
refused to accept the same, that the said Harmon had funds on 
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deposit sufficient to pay the check. ‘The contract contains a pro- 
vision that “the insured may at any time during the continuance 
of this policy * * * change the beneficiary or beneficiaries 
by written notices to the company, * *; * such change to 
take effect on the indorsement of the same on the policy by the 
company,” and also provides that “after one year from date of 
the issue this policy shall be incontestable if the premiums have 
been duly paid.” The suit was begun on June 14, 1909, more 
than a year after the issuance of the policy. Numerous proposi- 
tions are suggested, both to sustain the appeal and to affirm the 
judgment of the lower court. 

The appellee’s contention to sustain the rulings and judgment 
of the lower court centers around (1) the provision of the policy, 
making it incontestable after one year from the date of its issue 
except for the nonpayment of premiums, and (2) the assertion 
that appellee had and has a vested or indefeasible interest in the 
policy from the date of its issue, by reason of which it was im- 
possible for the appellant and the insured to cancel or annul the 
policy without making her a party to the transaction, or proceed- 
ing in some way to legally bind her. 

The appellant’s argument in favor of the sufficiency of the sev- 
eral paragraphs of answer to which demurrers were sustained 
centers around three main propositions: (1) By the provision 
of the contract of insurance, the statements and answers of the 
insured made to appellant in his application and medical examina- 
tion were a part of the contract of insurance, and were warranted 
to be true. (2) The answers were knowingly false and fraud- 
ulent. (3) The policy was within one year from its date duly 
and legally canceled and annulled by appellant and the insured. 

Appellee concedes that, by the terms of the insurance contract, 
the answers of the insured are made warranties, but asserts that 
appellant cannot avail itself of any defense on that ground be- 
cause it alleges the terms of the policy exclude such defense after 
one year has elapsed from the date of its issue. Appellee does 
not deny that fraud in the procurement of the policy is suffi- 
ciently pleaded, but asserts that it is not shown that appellant 
took the proper steps within the time limited by the contract to 
avoid the policy on account thereof, nor that the beneficiary was 
a party to any transaction or proceeding to avoid the policy. 
By this clearness of statement counsel have to some extent nar- 
rowed the contention, and the principal controverted questions 
are made to depend upon (1) the sufficiency of the incontestable 
clause in the policy to defeat the allegations in the paragraphs of 
answer setting up fraud and warranty because it appears that the 
same were not filed until more than a year after the issuance of 
the policy, and (2) the proposition that the beneficiary has such 
an interest in the policy from the date of its issue as to put it 
beyond the power of the insurer and the insured to annul the same 
on the ground of fraud in its procurement, without in some way 
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procuring the consent of the beneficiary or making her a party to 
a proceeding for that purpose so as to bind her by the judgment 
of the court. 

[1] The authorities in this state are to the effect that in a life 
insurance policy or insurance contract which does not authorize 
the insured to change the beneficiary the beneficiary named therein 
has an absolute and vested interest in the policy from the date 
of its issue. Wilburn vs. Wilburn et al., 83 Ind. 55, 56; Damron 
vs. Penn. Mutual Life Ins. Co. et al., 99 Ind. 478-483; Kline vs. 
National Benefit Ass’n, 111 Ind. 462-465, 11 N. E. 620, 60 Am. 
St. Rep. 703; Masons’ Union Life Ass’n vs. Brockman, 20 Ind. 
App. 206-214, 50 N. E. 493. Independent of the kind of com- 
pany or association which issues the policy in contracts for 
insurance which provide that the insured may change the benefi- 
ciary, it is held that such change may be made effective only by 
following the provisions of the policy, and that the interest of 
the beneficiary originally named, or otherwise designated in the 
instrument, is not a vested or indefeasable interest, but is con- 
ditional and subject to the right of the insured to make such 
change in the manner provided by the policy or insurance con- 
tract. Farra vs. Braman, 171 Ind. 529-542, 86 N. E. 843; Mason 
et al., vs. Mason, 160 Ind. 191-196, 65 N. E. 585; Holland, Guar- 
dian, vs. Taylor et al., 111 Ind. 121-126, 12 N. E. 116; Presby- 
terian Mut. A. Fund vs. Allen, 106 Ind. 593-596, 7 N. E. 
317; Equitable Life Assurance Soc. vs. Stough, 45 Ind. App. 
411-414, 89 N. E. 612; Hopkins vs. Northwestern Life Assur. 
Co., 99 Fed. 199, 40 C. C. A. 1, note; Smith vs. Nat. Benefit Soc., 
123 N. Y. 85, 25 N. E. 197,9 L. R. A. 616; Lauterbach vs. N. Y. 
Inv. Co., 62 Misc. Rep. 561, 117 N. Y. Supp. 152-155. In the 
case at bar the beneficiary was not changed, but the insurance 
contract was annulled without the consent of the beneficiary. The 
cases holding that the beneficiary may be changed without the con- 
sent of the beneficiary where provision is made for such change 
in the insurance contract are based upon the principle that the 
rights of all the parties to the contract, including the beneficiary, 
depend upon and are fixed by the terms of the instrument or in- 
struments which constitute the contract. Where the contract per- 
mits a change of the beneficiary, such person is advised by the 
instrument itself that another may be substituted in her or his 
place, and such beneficiary therefore acquires no such vested in- 
terest as will prevent the change when made according to the 
terms of the instrument. 

[2] As applied to this case, the only difference is that the 
contract, instead of being changed by substituting another bene- 
ficiary, was annulled. The change by either method is the same 
in effect upon the original beneficiary, for in either case she is 
deprived of any interest in the policy. In Equitable Life Assur- 
ance Society vs. Stough, supra, 45 Ind. App. on page 414, 89 N. 
E. on page 613, this court said: “The insured had the right, 
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under the terms of the policy, to change the beneficiary. The 
beneficiary therefore had no vested right. * * * The in- 
sured had complete control of the policy. A policy may be sur- 
rendered by mutual agreement so as to terminate the rights and 
obligations of the parties. * * * The evidence shows, with- 
out contradiction, that Stough voluntarily rescinded his contract 
of insurance and surrendered his policy. This he had the right 
and was competent to do. The policy of insurance and the pre- 
mium note given therefor constituted the contract between the 
insurance company and the insured. They had the same power 
to rescind it by mutual agreement as they had to make it.” The 
policy in that case was payable to the mother of the deceased, 
who brought the suit, and was not in any way a party to the 
transaction by which the contract was annulled and the policy 
surrendered. In the case of Hamilton vs. Royal Arcanum et al., 
189 Pa. 273, 42 Atl. 186, the court had under consideration ques- 
tions relating to the right and method of changing the benefi- 
ciary, and said: “The right of a member in good standing to 
change the beneficiary named in his certificate by the substitution 
of another of the class entitled is absolute. Neither the assent of 
the beneficiary nor the surrender of the certificate was necessary. 
This right was reserved in his application and in the certificates, 
and has been recognized by the order as fundamental, and it has 
been fully sustained by the decisions of this court.” The fol- 
lowing, among many other, authorities sustain the right of the in- 
surer and insured to annul a contract of insurance by mutual 
agreement, when vested interests of beneficiaries are not es- 
tablished: Mutual Life Ins. Co. vs. Phinney, 178 U. S. 327-3309, 
20 Sup. Ct. 906, 44 L. Ed. 1088; Bilbro vs. Jones, 102 Ga. 161, 
29 S. E. 118; Hopkins vs. N. W. Life Assur. Co., supra; Mosser 
vs. Knights Templars, etc., Life Indem. Co., 115 Mich. 672, 74 
N. W. 230; Ohio Farmers’ Ins. Co. vs. Hunter, 38 Ind. App. 
11, 77 N. E. 951; Milne vs. Northwestern Life Assur. Co., 23 
Misc. Rep. 553, 52 N. Y. Supp. 766. 

But, notwithstanding the foregoing authorities, appellee in- 
sists that the effect of the incontestable clause in the policy is to 
render unavailable to appellant any defense on the ground of 
false and fraudulent answers of the insured, the provisions of 
warranty in the contract, or the mutual annulment of the policy 
on the ground of fraud coupled with the the return of the pre- 
mium to the insured, for the alleged reason that the answers set- 
ting up such matters of defense were filed more than a year after 
the issuance of the policy. 

[3] Parties may by appropriate provisions in a contract limit 
their right to controvert certain questions affecting the validity of 
the contract entered into by them, and may likewise limit the 
time within which such questions may be raised. Such provi- 
sions are held to be in the nature of a statute of limitation, or 
repose, and are generally upheld. Kline vs. Nat. Benefit Ass’n, 
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111 Ind. 462, 11 N. E. 620, 60 Am. Rep. 703; Wright vs. Mutual 
Benefit Life Ass’n, 43 Hun (N. Y.) 61; Welch vs. Union Cen. 
Life Ins. Co., 108 Iowa, 224-231, 78 N. W. 853, 50 L. R. A. 774; 
Massachusetts Benefit Life Ass’n vs. Robinson, 104 Ga. 256, 30 
S. E. 918-925, 42 L. R. A. 261; Reagan vs. Union Mut. Life Ins. 
Co., 189 Mass. 555, 76 N. E. 217, 2 L. R. A. (N. S.) 821, 109 
Am. St. Rep. 659, 4 Ann. Cas. 362. 

[4] Where the provision in a policy fixes a reasonable and def- 
inite time within which the insurer may contest the validity of the 
policy, there is no denial of the right to avoid it because of fraud 
in its procurement, but only a limitation of the time within which 
the policy may be contested on that ground. The incontestable 
clause now under consideration is a valid and important provi- 
sion of the policy upon which this is based. Welch vs. Union 
Mut. Life Ins. Co., supra; Mass. Mut. Benefit Ass’n vs. Robin- 
son, supra, 104 Ga. 256, 30 S. E. 925, 42 L. R. A. 261. In Wright 
vs. Mutual Benefit Ass’n, supra, 43 Hun (N. Y.) on page 66, 
in speaking of a provision to the effect that no question as to the 
validity of the certificate should be made unless raised within 
two years and during the lifetime of the member, the court said: 
“The stipulation in the application preserves the company’s right 
to avoid the policy for fraud or untrue statements during the term 
limited.” See, also, Smith vs. National Benefit Society, supra; 
Welch vs. Union Central Life Ins. Co., supra. Since the bene- 
ficiary may be deprived of all interest in the policy by the sub- 
stitution of another without her consent, there seems to be no 
valid reason why the contract may not be rescinded for fraud 
without her consent since the result as to her is the same in each 
case. Where there is no difference, it is idle to attempt to make 
a distinction. If she has no such interest as will prevent a change 
of beneficiary without her consent, she has no interest that re- 
quires her to be a party to the transaction by which the policy 
is annulled on the ground of fraud and the parties thereto placed 
in statu quo within the year stipulated in the incontestable clause 
of the policy. 

[5] It is a well-recognized and fundamental principle that fraud 
vitiates every contract into which it enters, and where, as in this 
case, the parties who made the contract mutually agree to rescind 
it, within the stipulated time, on the ground of fraud in its pro- 
curement, and have been placed in statu quo by a return of the 
premium paid, with interest, there is no reason why such rescis- 
sion and settlement is not valid and binding upon all the parties, 
including the beneficiary so designated as in the policy in suit. 

[6] On the facts of this case, when the company within the 
year elected to rescind the policy and return the premium, and the 
insured voluntarily consented thereto and received the premium, 
all had been done that either equity or law can demand. Metro- 
politan Life Ins. Co. vs. Johnson, 49 Ind. App. , 94 N. E. 
785, and cases cited. 
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But it is asserted that appellee’s right could not be barred and 
the policy annulled as to her, for the reasons alleged, by a suit 
brought within one year from the date of issue, to which she was 
made a party defendant; also, that the answers, having been 
filed more than a year after the issuance of the policy, are too 
late to make available the defenses pleaded. It is not denied that 
appellee could be deprived of any interest in the policy in suit 
by a change in the beneficiary in the manner provided, and it 
would therefore be a useless thing to require a suit to accomplish 
the same end when she has no interest sufficient to give her a 
defense, or make her a necessary party to the action. Lawsuits 
are not to be encouraged. Where the parties can agree, there is 
no necessity for a suit, and here the parties who made the con- 
tract have agreed and mutually settled all controversy on terms 
which the law sanctions. True, the answers were filed after the 
lapse of a year, but they set up the settlement and the rescission 
of the contract on the ground of fraud in its procurement, made 
within the time specified in the policy. In view of the provisions 
of the insurance contract authorizing a change of beneficiary, and 
stipulation for a warranty of the answers of the insured, and the 
charge of fraud, appellee within the year acquired no vested in- 
terest or right that made her a necessary party to the transaction 
by which the contract was annulled and the parties placed in 
statu quo. The fact that the lapse of a year with the fraud un- 
challenged would under the terms of the contract have deprived 
appellant of the right to contest the policy on that ground and the 
contract would have become enforceable does not lessen the vitiat- 
ing character of the fraud, but only limits the time within which 
it may be asserted, and requires diligence in its discernment. This 
the appellant has shown and brought itself squarely within the 
terms of the contract both as to time and method of rescission. 

The terms of the contract made the statements of the insured 
warranties. The answers aver that these statements were false 
and fraudulent. Within the year appellant confronted the in- 
sured with the charge of fraud made in his answers, and he con- 
ceded the charge to be true. Appellant elected to rescind the 
contract on account of the fraud and offered to refund the 
premium paid. The insured accepted the money and executed a 
full release and cancellation of the policy. These facts, if proven, 
constitute a full defense to appellee’s cause of action. Metropol- 
itan Life Ins. Co. vs. Johnson, supra, 49 Ind. App. ——, 94 N. E. 
788; Modern Woodmen, etc., vs. Vincent, 40 Ind. App. 711-715, 
80 N. E. 427, 82 N. E. 475, 14 Ann. Cas. 89; Glens Falls Ins. 
Co. vs. Michael, 167 Ind. 659-678, 74 N. E. 964, 79 N. E. 905, 
8 L. R. A. (N. S.) 708. 

The first and fourth paragraphs of answer show the provisions 
of the insurance contract, the fraud, an election within the year 
to cancel the policy for fraud in its procurement, a return of the 
premium, and a rescission of the contract. Each paragraph stated 
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a good defense to appellee’s cause of action, and it was error to 
sustain the demurrer thereto. 

The third and sixth paragraphs of answer rely upon the aver- 
ments of warranty and fraud, but do not show an election to 
avoid the policy for fraud in its procurement, or a return of, or 
offer to return, the premium paid. 

[7] While fraud vitiates any contract into which it enters, it 
has been held that an insurance contract is not ipso facto rendered 
void by a breach of the condition upon which it issues; that a 
contract procured by fraud is not void, but voidable at the option 
of the injured party. Where there is a violation of the conditions 
upon which an insurance policy is issued, the insurer may waive, 
either fraud or warranty, and elect to treat the contract as valid, 
or it may elect to avoid the contract in which event it must show 
a seasonable return, or tender back, of the premiums paid. U. 
S. Health & Ac. Ins. Co. vs. Clark, 41 Ind. App. 345-351, 83 N. 
E. 760; Metropolitan Life Ins. Co. vs. Johnson, supra; Modern 
Woodman of Am. vs. Vincent, supra, p. 174; Aitna Life Ins. Co. 
vs. Bockting, 39 Ind. App. 586-589, 79 N. E. 524; Masonic 
Mutual Benefit Ass’n vs. Beck, 77 Ind. 203, 40 Am. Rep. 295. 

The court did not err in sustaining demurrer to the third and 
sixth paragraphs of appellant’s answer. 

The fifth paragraph of answer is a plea of the nonpayment 
of the premiums, and the second paragraph of reply seeks to 
avoid it by showing payment by check of an authorized agent 
within the time allowed for such payment. 

[8] No objection seems to have been made to the tender at the 
time because it was made by check, but the same was returnd with 
the statement that the policy had been annulled and liability 
thereon fully satisfied. All liability was denied and demand made 
for a return of the policy. We do not think the objection now 
made to the form and sufficiency of the tender is available, as the 
payment was refused on entirely different grounds and the ob- 
jection now urged, even if sufficient, must be deemed waived. 
Edmunds Elec. Const. Co. vs. Mariotte, 162 Ind. 329, 69 N. E. 
396; Boyd vs. Olvey, 82 Ind. 294; Martin vs. Merritt, 57 Ind. 
34, 26 Am. Rep. 45; A®tna Ins. Co. vs. Shryer et al., 85 Ind. 362. 

For reasons already stated, the judgment of the lower court 
is reversed, with instructions to overrule the demurrers to the 
first and fourth paragraphs of answer, and for further proceed- 
ings in accordance with this opinion. 
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SUPREME COURT OF ARKANSAS. 


METROPOLITAN LIFE INS. CO. 


vs. 


JOHNSON.* 


WARRANTIES OR REPRESENTATIONS. 

Whether statements by insured to induce insurer to issue a policy are 
warranties or representations depends on the language in which they 
are expressed, the apparent purpose of their insertion or reference, 
and in some instances on the relation they bear to other parts of the 
policy or application; all reasonable doubts being resolved in favor of 
the insured. 


(For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 


WARRANTIES—POLICY. 


A warranty being part of an insurance contract itself, as. distinguished 
from a representation, which is a mere inducement to the policy, 
must necessarily appear in the contract in express terms, or be so 
referred to as to clearly indicate that the parties intended it to 
form a part of the contract. 


(For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 


APPLICATION—STATEMENTS BY INSURED—REPRESENTA- 
TIONS OR WARRANTIES. 

An application for insurance recited that to induce the insurance com- 
pany to issue the policy, and as a consideration therefor, the ap- 
plicant agreed on behalf of herself and any person claiming under a 
policy to be issued that she had never had certain specified diseases, 
also that she was last attended by a specified physician in 1907 for 
malarial fever, and that no one of her parents, grandparents, brothers, 
or sisters had ever had consumption or any pulmonary or scrofu- 
lous disease. Held, that such statements were only representations, 
and not warranties, and hence any misstatement therein would not 
avoid the policy unless it was knowingly false. 


(For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 
REPRESENTATIONS AND WARRANTIES—DISTINCTION. 


A warranty in an insurance policy differs from a representation in that 
the warranty creates an absolute liability, whether made in good 
faith or not. 


(For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 


Appeal from Circuit Court, Craighead County ; Wm. J. Driver, 
Judge. 
Action by Fanny Johnson against the Metropolitan Life In- 


surance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed, 


Fanny Johnson sued the Metropolitan Life Insurance Com- 
pany upon a policy issued upon the life of her sister, Hattie Bent- 


* Decision rendered, Oct. 14, 1912. 150 S. W. Rep. 393. 
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ley. No controversy is made as to the issuance of the policy 
and the death of the assured, but the payment of the policy is 
resisted on the ground that the insured made certain false answers 
in response to questions asked her in her application, and that 
said answers were warranties. The policy of insurance was not 
introduced in evidence. The application is dated December 31, 
1910, and, so far as is material to the issues raised by the appeal, 
is as follows: “To the Metropolitan Life Insurance Company: 
To induce the Metropolitan Life Insurance Company to issue 
policy and as consideration therefor, I agree, on behalf of myself 
and of any other person who shall have or claim interest in any 
policy issued under this application as follows: Wherever noth- 
ing 1s written in the following paragraph it is agreed that the 
declaration is true without exception. (2) I have never had 
any of the following complaints or diseases: Apoplexy, asthma, 
bronchitis, cancer or other tumor, consumption, disease of brain, 
disease of heart, disease of kidneys, disease of liver, disease of 
lungs, disease of urinary organs, dropsy, fistula, fits or convul- 
sions, general debility, habitual cough, hemorrhage, insanity, 
jaundice, paralysis, pleurisy, pneumonia, rheumatism, scrofula, 
spinal disease, spitting or raising blood, ulcer or open sores, 
varicose veins, except . * * * (4) The following is 
the name of the physician who last attended me, the date of at- 
tendance and the name of the complaint for which he attended 
me: Dr. Lutterloh, 1907, malarial fever. (5) I have not been 
under the care of any physician within two years unless as stated 
in previous except . * * * (11) No one of my parents, 
grandparents, brothers or sisters ever had consumption | or any 
pulmonary or scrofulous diseases, except I 
hereby declare that the application to the Metropolitan Life In- 
surance Company for an insurance on my life was signed by 
me and that I renew and confirm my agreements therein as to 
the answers given to the medical examiner, and I hereby declare 
that said answers are correctly recorded hereon. [Signature of 
Applicant] Hattie Bentley. Every answer must be true or the 
policy will be void. Dated at Jonesboro, Ark., this 31st day of 
Dec. 1910.” 

Dr. J. H. Campbell, on behalf of the defendant, testified: “I 
am a practicing physician, and knew Hattie Bentley in her life- 
time. She died about the 23d day of August, 1911, and I waited 
upon her in her last illness. Her symptoms were hemorrhages 
and expectorations and fever, dysentery and pleuric pains. I 
diagnosed her case as phthisis consumption.” ‘“Phthisis” means 
disease of the lungs. I waited on her as a* physician before that 
time. In 1908 I treated her for chills and fever. The last time 
I treated her was in July, 1909, and at that time she had a slight 
hemorrhage. I thought she had consumption at that time. In 
October, 1910, she had another hemorrhage, and I then came to 
the conclusion she had consumption. I waited on Hattie Bentley’s 
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mother in 1895 and 1896. She had consumption. I prescribed 
for Lee Bentley, a brother of Hattie Bentley, in December, 1911, 
or January, 1912. He had a hemorrhage.” 

Dr. C. M. Lutterloh, for the plaintiff, testified as follows: “I 
treated Hattie Bentley about the 24th of May, 1911. She was 
suffering with pneumonia. If she had consumption, I did not 
find it out in treating her. I treated her mother for malaria. 
Neither Hattie Bentley nor her mother had consumption that I 
know of.” 

The brothers and sisters of Hattie Bentley testified that she did 
not have consumption, and that none of her brothers and sisters 
nor her mother had it. 

The defendant requested the court to give the following in- 
structions :-—— 

“(1) You are instructed that the answers of the insured, Hat- 
tie Bentley, to the questions in the application were warranted 
by her to be true, and, if you find that her answers to any such 
questions were untrue, you will find for the defendant. 

“(2) You are further instructed that if you find that the in- 
sured was suffering with consumption or phthisis, prior to the 
time she applied for insurance with the defendant company, you 
will find for the defendant. 

“(3) If you find that the insured was prior to her application 
last attended by another physician than stated in her said applica- 
tion, you will find for the defendant. 

“(4) If you find that the mother, brothers, or sisters or other 
immediate members of the family of the insured died or were 
affected with consumption, you will find for the defendant.” 

The court refused to give instruction numbered 1, as asked by 
the defendant, but gave said instruction by inserting the word 
“knowingly” before the word “untrue,” in the latter part of the 
instruction. Instruction numbered 2, as asked by the defendant, 
was given in the form requested. The court refused to give in- 
struction numbered 3, asked by the defendant, and gave instruc- 
tion numbered 4 in a modified form, as follows: “If you find 
from a preponderance of the evidence that the mother, brothers, 
or sisters or other immediate members of the family of the in- 
sured died of, or were affected with, consumption prior to the 
application, and that the applicant had knowledge of the fact 
that the death of any such member or members of her family was 
due to such disease, or that any such member or members of her 
family had any such disease at the time, your verdict should be 
for defendant.” The jury returned a verdict for the plaintiff, and 
from the judgment rendered the defendant has duly prosecuted 
an appeal to this court. 


Gorpon Frierson, of Jonesboro, for Appellant. 
HAWTHORNE & HAwTHORNE, of Jonesboro, for Appellee. 
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Hart, J. (after stating the facts as above. ) 

[1] The correctness of the modification to the defendant’s 
ingtruction depends upon whether or not the answers to the ques- 
tions made by the applicant, as set out in the statement of facts, 
were warranties or representations merely. In the case of As- 
surance Society vs. Reutlinger, 58 Ark. 528, 25 S. W. 835, the 
court said: “Statements or agreements of the insured which are 
inserted or referred to in a policy are not always warranties. 
Whether they be warranties or representations depends upon the 
language in which they are expressed, the apparent purpose of 
the insertion or reference, and sometimes upon the relation they 
bear to other parts of the policy or application. All reasonable 
doubts as to whether they be warranties or not should be re- 
solved in favor of the assured’’—citing authorities. The policy 
itself is the contract for insurance. In the case at bar the policy 
was not introduced in evidence, and, so far as the record discloses, 
the application was not inserted in it, nor was it referred to in any 
way in the policy. 

[2] A warranty being a part of the contract itself as contra- 
distinguished from a representation, which is a mere inducement 
to the policy, must necessarily appear in the contract itself in 
express terms, or be so referred to in the policy as to clearly in- 
dicate that the parties intended it to form a part of the contract. 
Spence vs. Central Accident Ins. Co., 236 IIl. 444, 86 N. E. 104, 
19 L. R. A. (N. S.) 88; Mutual Benefit Life Ins. Co. vs. Robert- 
son, 59 Ill. 123, 14 Am. Rep. 8; Daniels vs. Hudson River F. 
Ins. Co., 12 Cush. (Mass.) 423, 59 Am. Dec. 192. 

[3] Moreover, the language of the application shows that the 
answers to the questions propounded to her were intended by 
the parties to be representations merely and not warranties. 

It follows that, the application not being a part of the policy, 
any statements contained therein are representations and not 
warranties. 

[4] A warranty differs from a representation in creating an 
absolute liability, whether made in good faith or not. The rea- 
son is that a noncompliance with a warranty operates as an ex- 
press breach of the contract, while a misrepresentation renders 
the policy void on the ground of fraud. The questions pro- 
pounded in the application, as set out in the statement of facts, 
call for answers founded on the knowledge or belief of the ap- 
plicant, and in such cases a misrepresentation or omission to 
answer will not avoid the policy unless willfully or knowingly 
made with an attempt to deceive. 25 Cyc. 801, and cases cited. 
See, also, Reppond vs. Nat. Life Ins. Co., 100 Tex. 519, 101 S. 
W. 786, 11 L. R. A. (N. S.) 981, 15 Ann. Cas. 618; A*tna Life 
Ins. Co. vs. Rehlaender, 68 Neb. 284, 94 N. W. 129, 4 Ann. Cas. 
251. The plaintiff introduced testimony tending to show that 
neither the applicant nor her mother or brothers or sisters had 
consumption at the time her application was made for insurance. 
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The right of the plaintiff to recover depended upon whether or 
not the answers of the applicant to the questions propounded to 
her were made in good faith or not. Hence the court did not 
err in modifying the instructions asked by the defendant. 

Therefore the judgment will be affirmed. 


HEAD CAMP, PACIFIC JURISDICTION, WOODMEN OF 
THE WORLD vs. IRISH.* 


(Court of Appeals of Colorado.) 


MUTUAL BENEFIT INSURANCE—BY-LAWS—RETROACTIVE 
FORCE. 


Where a certificate in a beneficial association provided that payment of 
the indemnity was subject to all conditions named therein, and liable 
to forfeiture if said member should not comply with by-laws that 
may be adopted, the insured was bound by any reasonable by-law 
thereafter legally adopted; but such a by-law will not be given a 
retroactive force, unless such intention is clearly disclosed by its 
terms. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


MUTUAL BENEFIT INSURANCE—BY-LAWS—RETROACTIVE 
FORCE. 

The clauses in an amendment to the by-laws of a benefit association, that 
“any person, to become a benefit member,” must possess the following 
qualifications, and that any benefit member who “shall engage” in any 
of the prohibited vocations mentioned “shall, notwithstanding, be 
permitted” to retain his certificate, while so engaged, upon stated 
conditions, etc., do not refer to one already a member, and who had 
been engaged in a prohibited occupation when admitted, as shown 
by his application, since ambiguous contracts of insurance will be con- 
strued in favor of the insured, and against the company that pre- 
pares them. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


MUTUAL BENEFIT INSURANCE—BY-LAWS—HAZARDOUS OC- 
CUPATIONS. 

A by-law of a beneficial association, providing that one, to become a 
member, must not be engaged as a miner, including placer miners 
engaged in drifting underground, nor a person engaged about mines, 
whose duties require him to enter into mines at any time, and that 
the beneficiary of “persons working underground shall receive 70 
per cent of the face value of his certificate,” being ambiguous and of 
— application as to mining engineers, will be held not to refer 
to them. 


(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 
(cerita snssneenoen essence se Ae 


* Decision rendered, Nov. 11, 1912. 127 Pac. Rep. 918. 
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INDEPENDENT LIFE INS. CO. OF AMERICA vs. RIDER.* 
(Court of Appeals of Kentucky.) 


STATEMENTS IN APPLICATION—STATUTES. 

Ky. St. § 639, providing all statements in an application for an insurance 
policy shall be deemed representations, and not warranties, has no 
application to a life policy where insured made no application for, 
or statements to obtain, the policy. 

(For other cases, see Insurance, Cent. Dig. § 539; Dec. Dig. § 250.) 


LIFE INSURANCE—ACTION—EVIDENCE—APPLICATION. 

By express provision of Ky. St. § 679, application for a life policy must 
be attached to, or recited in, the policy to be admissible in evidence 
in an action involving the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 308-311; Dec. Dig. § 151.) 


LIFE INSURANCE—GROUNDS OF DEFENSE. 

Though a life policy provides that it is void if insured before its date 
has been rejected by any other company, or has been attended by a 
physician for any serious disease, or has had before said date any 
of certain diseases, yet the clause that it “shall be incontestable from 
date, except for fraud,” eliminates all other questions, as regards de- 
fense. 

(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 


LIFE INSURANCE—DEFENSES—FRAUD. 

Within a life policy providing that it shall be incontestable from date 
except for fraud, though providing it is void if inserted before its 
date has been rejected by any other company, or has been attended 
by a physician for any serious disease, or has had before said date 
any of certain diseases, it constitutes no defense of fraud that in- 
sured, who made no statement to obtain insurance, retained the policy 
with knowledge of its contents, though he had been rejected by another 
company, had been attended for a serious disease, and had had all 
the enumerated diseases. 


(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 
* Decision rendered, Nov. 12, 1912. 150 S. W. Rep. 649. 


JACKSON er AL. vs. BROTHERHOOD OF AMERICAN 
YEOMEN.* 


(Kansas City Court of Appeals, Missouri.) 


MUTUAL BENEFIT SOCIETY—BENEFICIARY—CHANGE. 


The rules of a mutual benefit association authorized the certificate holder 
to change his beneficiary by returning the certificate to the ‘ ‘corre- 
spondent of his homestead,” together with his written request in- in- 


* Decision rendered, Nov. 11, 1912. 150 S. W. Rep. 871. 
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dorsed thereon, accompanied by a fee, on which the “chief corre- 
spondent” was required to indorse the change on the certificate, and 
return it to the member. Decedent, a member of the association 
having been deserted by her husband and while in feeble health, sent 
for the “correspondent of her homestead,” to whom she expressed 
her desire to change the beneficiary in her certificate, giving the cor- 
respondent the certificate and names of the new beneficiaries, which 
the correspondent wrote on the back of the envelope containing the 
certificate with their post office addresses, decedent also paying the 
transfer fee. The correspondent then left, taking the certificate with 
her, and decedent died before the change was indorsed and the cer- 
tificate returned. Held, that the failure to make a written request 
for the change, to indorse the change, and return the same to the 
member were defaults caused by the association’s agents for which 
decedent was not responsible, and that the facts showed a complete 
change of beneficiary. 


(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 784.) 


MUTUAL BENEFIT SOCIETY—RIGHTS OF BENEFICIARY— 
VESTED INTEREST. 

Where a member of a mutual benefit society was authorized by its rules 
to change the beneficiary at will, the beneficiary originally designated 
had no vested interest in the certificate. 


(For other cases, see Insurance, Cent. Dig. § 1949; Dec. Dig. § 783.) 


BENEFIT SOCIETIES—AGENT—AUTHORITY. 


Where the alleged correspondent of decedent’s homestead branch of a 
mutual benefit society had collected dues from her for which receipts 
had been given on printed blanks, and no complaint was made of any 
default in payment by the association, such facts, in addition to her 
statement that she was the correspondent of the homestead and author- 
ized to receive decedent’s certificate for a change of beneficiary, were 
sufficient to establish her official capacity. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


ROYAL NEIGHBORS OF AMERICA vs. HAYES.* 
(Court of Appeals of Kentucky.) 


MUTUAL BENEFIT INSURANCE—SUFFICIENCY OF EVIDENCE 
—AGE OF INSURED. 

In an action on a mutual benefit certificate, evidence held to sustain a 
finding that insured was under sixty years of age when the certificate 
was issued. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 





* Decision rendered, Nov. 19, 1912. 150 S. W. Rep. 845. 
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FAUBEL et aL. vs. ECKHART et at.* 


(Supreme Court of Wisconsin.) 


MUTUAL BENEFIT INSURANCE—CHANGE OF BENEFICIARY. 

Either the insurer or the beneficiary of a mutual benefit certificate has the 
right to insist that a change of beneficiary be made conformable to 
the stipulations of a policy and the rules of the association. 


(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 784.) 


MUTUAL BENEFIT INSURANCE—CHANGE IN BENEFICIARY. 


A mutual benefit insurance association, while having the right to insist that 
a change in beneficiary be made according to its rules, may waive 
compliance by issuing a new certificate, naming the new or substituted 
beneficiary, but it does not waive compliance with its rules by inter- 
pleading the contesting claimants, and paying the money into court. 


(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 784.) 
MUTUAL BENEFIT INSURANCE—CHANGE IN BENEFICIARY. 


The holder of a certificate in a fraternal insurance association which was 
payable part to his sister, part to a friend, and part to his estate 
agreed on a compromise of the claims for ‘alimony of his divorced 
wife to name his minor children as beneficiaries. St. 1898, § 1955¢, 
as amended by Laws 1899, c. 101, provides that any member of a 
mutual benefit association may change the beneficiary, without con- 
sent of his beneficiary, by complying with the laws of the society. 
The by-laws of the instant society required a member desiring to 
change the beneficiary to return his certificate with a request for the 
change indorsed thereon, but no act was done by the insured. Held, 
that while a parole gift inter vivos unaccompanied by the delivery of a 
life insurance policy, payable to the estate of the insured, is effective 
as against the administrator of the insured’s estate, both the bene- 
ficiary and the insurance association having the right to require changes 
to be made conformably to its by-laws, and the insured having no 
ownership in the fund to be paid after his death, the agreement as to 
the beneficiaries is binding only as to that part of the benefit payable 
to the insured’s estate. 


(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 784.) 
* Decision rendered, Nov. 19, 1912. 138 N. W. Rep. 615. 


~-~ -———- -Go@--- 


MODERN WOODMEN OF AMERICA vs. HATFIELD 
ET AL. (No. 1,313.)* 
(District Court, D. Kansas.) 


BENEFIT INSURAN@@RSOCIETIES—INCORPORATION—KAN- 
SAS STATUTE. re 


Gen. St. Kan. 1900, §§ 4303- -4318; géverning the organization of fraternal 
beneficiary societies, which in- 4309 provides that on the filing 
with the Superintendent of Ins e of a certificate stating the 


* Decision rendered, Aug. 26, 1912. 
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names of the applicants, and, inter alia, the “proposed corporate name 
of the association, which shall not too closely resemble the name 
of any similar association,” if he shall find that its provisions are in 
accordance with section 4303, he shall indorse his approval thereon, 
and the certificate, when recorded, shall constitute the articles of as- 
sociation, do not vest in the Superintendent a discretionary power to 
determine whether or not the name too closely resembles that of an- 
other association, but that question is one which may be determined 
by the courts in the first instance. 


(For other cases, see Insurance, Cent. Dig. § 1832; Dec. Dig. § 602.) 


SaaS ch OE 


SUPREME ROYAL CIRCLE OF FRIENDS OF THE 
WORLD Er at. vs. MORRISON.* 


(Supreme Court of Arkansas.) 


MUTUAL BENEFIT INSURANCE. 

A member of a mutual benefit insurance company must take notice of the 
provisions of its constitution and by-laws, though they are not recited 
in or made a part of the certificate, if they are not inconsistent with 
its terms. 

(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 


MUTUAL BENEFIT INSURANCE—PROVISIONS OF CERTIFI- 
CATE. 

The certificate of insurance issued by defendant mutual benefit insurance 
society provided that, in case of death, the company should pay the 
beneficiary the sum of $300, provided the member had complied with 
the laws and regulations of the order, and the by-laws provide that 
each member should receive $300 as a death benefit, subject to such 
modifications as were made from time to time, and another by-law 
provided that, in case of any member over fifty-five and not more than 
sixty, his beneficiaries should receive one-sixth of the amount of his 
policy if death occurred during the first year. Held, that the terms 
of the certificate were not inconsistent with the by-law, providing that 
a beneficiary shall receive only one-sixth of the amount of the policy 
if death occurred during the first year, where the member is between 
fifty-five and sixty years of age. 

(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 


* Decision rendered, Oct. 14, 1912. 150 S. W. Rep. 561. 


OG 


PACIFIC MUT. LIFE INS. CO. or CariFrornia vs. GLASER 
af Us? 


(Supreme Court of Missouri, Division No. 2.) 


LIFE INSURANCE—MISREPRESENTATIONS. 
Rey. St. 1909, § 6037, providing that no misrepresentation made in ob- 
taining life insurance shall be deemed material or render the policy 
* Decision rendered, July 5, 1905. Rehearing denied, Oct. 9, 1912. 150 
S. W. Rep. 552. 
Vol. XLII.—6. 
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void, “unless the matter misrepresented shall have actually contrib- 
uted to the contingency or event on which the policy is to become due 
and payable,” has no application to a suit to avoid the policy during 
the life of the assured. 


(For other cases, see Insurance, Cent. Dig. §§ 540, 549; Dec. Dig. § 256.) 


LIFE INSURANCE—WARRANTIES. 


Assured having in his application for life insurance warranted his answers 
to be true, and the policy having provided that it was based on the 
application, made a part thereof, an answer therein that no other 
company had refused him insurance was not a mere representation, 
which is not part of the contract, and invalidates the policy only 
when false in a matter material to the risk, but a warranty which, if 
not strictly true, even if not material to the risk, renders the policy 
voidable. 


(For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 
LIFE INSURANCE—CANCELLATION—MISTAKE. 


Cancellation of a life policy may be had in a suit in equity on the ground 
of mistake as to a fact material to the risk for breach of assured’s 
warranty that he had not been refused insurance by any other com- 
pany, though he made his statement in good faith. 


(For other cases, see Insurance, Cent. Dig. §§ 568, 560; Dec. Dig. § 268.) 


————-— — @e@—-. - -— 


CATHOLIC ORDER OF FORESTERS vs. COLLINS 
(No. 7,727.)* 
(Appellate Court of Indiana, Division No. 1.) 


WARRANTIES. 


If the answers in an application for mutual benefit insurance were made 
in an independent instrument not referred to or made a part of the 
certificate of insurance, they are collateral to the insurance contract 
and hence are only representations, and not warranties. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 
WARRANTIES—CONSTRUCTION. 


Warranties in an insurance policy should not be created or extended by 
construction; a construction holding a provision to be a warranty not 
being favored. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


WARRANTIES AND REPRESENTATIONS DISTINGUISHED. 


Representations contained iff an application for a mutual benefit policy 
need only be substantially true, so far as material to the risk, but 
warranties must be strictly true, whether material or immaterial. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 
LIFE INSURANCE—CONSTRUCTION OF WARRANTY. 


Where an application for membership in a mutual benefit insurance as- 
sociation is made a part of the insurance contract, the question whether 


* Decision rendered, Oct. 30, 1912. 99 N. E. Rep. 745. 
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the answers in the application Shall be treated as warranties or as 
representations must be determined from the language of the entire 
contract. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


LIFE INSURANCE—WARRANTIES. 


A mutual benefit certificate provided that the statements made by a member 
in the application blank signed by him at the time of his proposal as 
a member “are hereby acknowledged and declared by him to be war- 
ranties and to be made a part of this contract,” and the application 
for membership provided that applicant did thereby “certify and de- 
clare that the answers given by me to the above questions are each 
and all true in fact, and I do hereby warrant said answers and each 
of them to be true in fact,” and agreed to forfeit all rights under the 
certificate if any answer was untrue. Held, that the answers in the 
application for membership were warranties, and not representations. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


ACTION ON BENEFIT CERTIFICATE—SPECIAL INTERROGA- 
TORIES—CONSTRUCTION. 


In an action on a fraternal benefit policy, special interrogatories were 
submitted as to whether accused sought and obtained advice of phy- 
sicians for physical ailments any time from December 3, 1900, to 
December 3, 1903, whether a certain physician treated him profes- 
sionally and performed an operation on him for piles during his 
married life before December 3, 1903, and whether insured within 
such three-year period before December 3, 1903, sought medical ad- 
vice and attention for physical ailments, to all of which the jury 
answered, “Yes.” Held, that the answers showed the falsity of in- 
sured’s answer of “nothing” to a question in his application for in- 
surance, “When and for what has medical advice been sought within 
the last three years?” 


(For other cases, see Insurance, Cent. Dig. § 2011; Dec. Dig. § 827.) 


LIFE INSURANCE—ACTION—ANSWER—BREACH OF WAR- 
RANTY—TENDER. 


An insurance company may elect whether it will take advantage of in- 
sured’s breach of warranties in the policy and avoid payment of the 
certificate, or keep the benefits received under the contract, but, if 
it elects to take advantage of the forfeiture, it must tender back 
what it has received under the contract, and an allegation of such 
tender is essential to the defense. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


ACTION ON BENEFIT CERTIFICATE—SPECIAL INTERROGA- 
TORIES—CONFLICT WITH GENERAL VERDICT. 


Everything is presumed in favor of a general verdict, and judgment will 
not be granted on answers to interrogatories, notwithstanding the 
general verdict, unless they are in such irreconcilable conflict that the 
verdict cannot stand, so that a general verdict for plaintiff in an 
action on a mutual benefit insurance policy will not be controlled by 
answers to special interrogatories showing breach of warranty as to 
prior nonreceipt of medical advice, in the absence of a further find- 
ing in the special interrogatories that the association offered to re- 
turn the benefits received under the contract; forfeiture by breach 
of warranty being a defense which must be fully established in all its 
elements by defendant. 


(For other cases, see Insurance, Cent. Dig. § 2011; Dec. Dig. § 827.) 
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MUTUAL BENEFIT INSURANCE—ACTION—SUFFICIENCY OF 
EVIDENCE—BREACH OF WARRANTY. 

In an action on a mutual benefit insurance certificate, evidence held to 
show that insured’s warranty contained in his application that he had 
sought no medical advice within the last three years was false. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 
LIFE INSURANCE—BREACH OF WARRANTY—MEDICAL AD- 
VICE. 


In order to defeat recovery under a mutual benefit insurance certificate 
for breach of warranty in an application, that insured had not sought 
medical advice “within the last three years” the advice must have been 
sought within three years from the date of the application, and not 
from the issuance of the certificate. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


—— —--—_$e@q@--——--- 


LITTLETON vs. SAIN Et AL.* 


(Supreme Court of Tennessee.) 


MUTUAL BENEFIT INSURANCE—NATURE OF THE CON- 
TRACT. 


Membership in fraternal order, evidenced by a certificate binding the 


order to pay a specified sum upon the member’s death resulting 
from accident, and entitling the member to change his beneficiary, 
constitutes an insurance on his life. 


(For other cases, see Insurance, Cent. Dig. § 1848; Dec. Dig. § 711.) 


MUTUAL BENEFIT INSURANCE—STATUS OF BENEFICIARIES. 


The beneficiary designated in a mutual benefit certificate, providing for 
the payment of a benefit on death of the certificate holder from ac- 
cident, and entitling the holder to change the beneficiary, has no 
vested interest in the fund represented by the certificate until the 
death of the certificate holder. 


(For other cases, see Insurance, Cent. Dig. § 1949; Dec. Dig. § 783.) 


* Decision rendered, Nov. 2, 1912. 150 S. W. Rep. 423. 


———_——_- eo -—____—__ 


HOME PROTECTIVE ASS’N vs. WILLIAMS.* 
(Court of Appeals of Kentucky.) 


LIFE POLICY—DISABILITY CLAUSE—CONSTRUCTION—“CON- 
TINUOUSLY CONFINED.” 


A life policy provided that the insurer should not be liable to a member 
for disability while convalescent from any disease, but should accept 


* Decision rendered, Oct. 22, 1912. 150 S. W. Rep. 11. 
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liability only for the actual time the member was necessarily and 
“continuously confined” and totally unable to follow his or her vo- 
cation. Held, that such provision did not require that the insured 
be confined to his bed in order to collect benefits, but it was suff- 
cient if he was continuously confined to his house and was totally 
unable to follow his vocation. 


(For other cases, see Insurance, Cent. Dig. § 1310; Dec. Dig. § 525.) 


BY-LAWS—POLICY—NONINCORPORATION. 

Where a by-law of an insurance society, providing that insured isnot 
entitled to sick benefits, unless he is actually confined to his bed, 
is not incorporated into the policy, or attached thereto, as required 
by Ky. St. § 679, it cannot be considered for any purpose; the as- 
sociation not being within the proviso excepting certain fraternal 
societies from the operation of the section. 


(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 


———- $0 


ROULO vs. SCHILLER BUND.* 
(Supreme Court of Michigan.) 


MUTUAL BENEFIT INSURANCE—BY-LAWS AND CONSTITU- 
TION—CONFLICT. 


In case of a conflict between the constitution of a mutual benefit asso- 
ciation and its by-laws, the constitutional provision will govern. 


(For other cases, see Insurance, Cent. Dig. § 1833; Dec. Dig. § 693.) 


MUTUAL BENEFIT INSURANCE—CONSTRUCTION OF BY- 
LAWS. 

The constitution of a mutual benefit association provided that “every mem- 
ber is obliged to pay all assessments called by the executive committee 
promptly, and failure to do so forfeits all rights and privileges as 
a member,” and a member failing to pay dues within the prescribed 
time shall lose benefits, as well as a member not paying the assess- 
ments, and further provided that, should a member neglect to so 
pay assessments, it shall become the duty of the secretary to notify the 
member before the 28th of the second month by registered letter to 
pay the assessment with costs within ten days after such 28th day, 
otherwise the member should be stricken from the roll, and that the 
executive committee might grant thirty days further time to a member 
about to be stricken. The by-laws provided that every member was 
obliged to pay quarterly the sum of fifty cents to the financial 
secretary, and, upon failure to do so, should lose the benefits accruing 
from the society, and that all members should make all payments. 
promptly within the time specified—that is, every month up to the 
28th—“otherwise they shall be out of benefit without special notice.” 
It was not required as a matter of practice that dues be paid earlier 
than assessments; both being payable on or before the 28th of each 
month. Held, that the by-laws did not conflict with the constitution, 
and, in order to forfeit a member’s rights for nonpayment of an 
assessment, affirmative action on the part of the order was necessary. 


(or other cases, see Insurance, Cent. Dig. §§ 1917, 1918; Dec. Dig. § 
756.) 
* Decision rendered, Nov. 8, 1912. 138 N. W. Rep. 244 
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SUPREME LODGE K. P. vs. FEW.* 
(Supreme Court of Georgia.) 


CONSTRUCTION OF POLICY—TIME OF TAKING EFFECT— 
AVOIDANCE—WAIVER—“CONTEMPORANEOUS.” 


Where a condition contained in a life insurance policy issued by the Su- 
preme Lodge Knights of Pythias to one of its members provided that 
“the contract evidenced hereby shall not begin until 12 o’clock noon 
of the day of the date hereof, and then the Supreme Lodge Knights 
of Pythias, hereinafter called the society, will not be liable unless 
the said member has actually paid the membership fee and made the 
first monthly payment required while said member is in good health,” 
and the policy was dated November 1, 1907, and delivered to the in- 
sured on November 2, 1907, and the first monthly premium was due 
and paid on the 20th day of November 1907, by the insured, held that, 
relatively to delivering the policy and paying the premium as above 
stated, both acts were “contemporaneous,” within the meaning of the 
contract in this case, and the policy of insurance became of binding 
force on the society on the 2oth day of November, 1907, so far, at 
least, as this clause of the contract is concerned, and not before. 

(a) Where in such a case the agent of the society knew the insured was 
not in good health after the time the application for insurance was 
received, but before the policy was delivered to the insured, and the 
agent delivered the policy and received the first monthly payments 
from the insured with the same knowledge, the society will not be 
heard to set up as a defense to a suit on the policy that the insured 
was not in good health at the time of taking out the insurance on his 
life, but will be held to have waived the conditions in the policy 
to the effect that the insurer “will not be liable unless said member 
has actually paid the membership fee and made the first monthly 
payment required while said member is in good health.” 

(For other cases, see Insurance, Cent. Dig. §§ 1870-1872, 1907-1916; Dec. 
Dig. §§ 726, 755.) 

(For other definitions, see Words and Phrases, vol. 2, p. 1480.) 


MUTUAL BENEFIT INSURANCE—ACTIONS—DIRECTION OF 
VERDICT. 


Where, on the trial of a suit brought by the beneficiary (widow of the 
insured) to recover the value of a life insurance policy, the pleadings 
and evidence tended to show that the application of the insured was 
attached to the policy, and contained statements as to having only 
certain policies of insurance in other companies, and there was evi- 
dence to the contrary on the trial of the case, it was error for the 
court to direct a verdict for the plaintiff. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


OTHER ASSIGNMENTS WITHOUT MERIT. 
There is no merit in any of the other assignments of error. 


* Decision rendered, Oct. 16, 1912. 76 S. E. Rep. 91. Syllabus by the 
Court. 
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FIRE. 
SUPREME COURT OF KANSAS. 





KINZER 
vs. 


NATIONAL MUT. INS. CO* 


FIRE POLICY—PROPERTY COVERED—SALVAGE. 


A fire insurance policy for $1,000 covered property described as a frame 
building and an undivided half interest in a brick wall. In an action 
upon the policy, the court found that the frame building was wholly 
destroyed by fire without injury to the brick wall, and that the value 
of the brick wall was $250. Held, there being no separate valuation 
of the properties or distribution of the amount of insurance, the 
insurer is liable for actual loss of the property destroyed to the ex- 
tent of $1,000, and the court rightly refused to deduct from the 
amount of recovery the value of the brick wall. 


(For other cases, see Insurance, Cent. Dig. § 1274; Dec. Dig. § 499.) 


FIRE POLICY—“WHOLLY DESTROYED”—TOTAL LOSS. 


Property is to be regarded as having been “wholly destroyed” or a “total 
loss” within the meaning of an insurance contract, no matter how 
great a portion thereof may remain unconsumed, if it is so injured 
that it must be torn down, or that what remains cannot be utilized in 
reconstructing the building without incurring a greater expense than 
if it were not so utilized. Insurance Co. vs. Heckman, 64 Kan. 388, 
305, 67 Pac. 879. 

(For other cases, see Insurance, Cent. Dig. §§ 1266-1268; Dec. Dig. § 493.) 

(For other definitions, see Words and Phrases, vol. 8, pp. 7012-7013, 
7451-7452.) 


Appeal from District Court, Douglas County. 

Action by E. J. Kinzer against the National Mutual Insurance 
Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 

This is an action on a fire insurance policy. The owner of 
the property recovered, and the company appeals. The cause 
was tried to the court. The facts are stated in the following 
findings of the court :— 

“(1) On September 9, 1909, and for a substantial period of 
time prior thereto, the plaintiff was the owner of lot No. 40 on 
Eighth street, in the city of Baldwin, in this county, and on 
September 9, 1909, made application in writing to the defendant 
company for a policy of insurance for $1,000 upon the following 
described property: ‘$1,000.00 on one-story shingle roof, frame 
building, including one-half of brick wall on south side, base- 
ment and foundation, occupied as a restaurant.’ This application 


* Decision rendered, Nov. 9, 1912. 127 Pac. Rep. 762. Syllabus by the 
Court. 
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was written by the company’s agent at Baldwin, signed by the 
plaintiff, and by the agent forwarded to the company at Pitts- 
burg, Kan. Upon the receipt of the application, the defendant 
company issued to the plaintiff the: policy in suit, forwarded the 
same to its agent at Baldwin, who delivered it to the plaintiff, 
and received the premium therefor. The property insured is de- 
scribed in the policy as follows: ‘$1,000.00 on one-story shin- 
gle roof frame building including basement and foundation, the 
first floor occupied as a restaurant.’ The policy further pro- 
vides: ‘The application from which this policy is written, and 
any survey, plan, or description of the property referred to in 
this policy, shall be a part of this contract, and a warranty by 
the insured.’ 

“(2) The building above indicated was a frame building situ- 
ated upon the lots in question. The lot adjoining lot No. 40 on the 
south was owned by another party who had erected thereon a 
substantial two-story brick and stone building, and the plaintiff, 
prior to the time of the issuance of this policy, had purchased 
from the adjoining owner a one-half interest in the north wall 
of this brick and stone structure. This north wall, however, 
formed no part of the frame building insured by this policy, but 
the south wall of the frame building and the north wall of the 
brick building were very close together. The brick wall was not 
injured, and the undivided half was worth about $250. 

“(3) On February 15, 1910, the building above described was 
totally destroyed by fire, and due proofs of the loss were made, 
and accepted by the company. Negotiations looking toward a 
settlement having failed, the company on March 10, 1910, served 
written notice upon the plaintiff of its election to repair or re- 
build the building insured in harmony with the provisions of the 
policy, and requested the plaintiff to furnish his plans and specifi- 
cations, which he did on March 24, 1910. 

“(4) The company at once set about to repair or rebuild the 
building, when it was prohibited from doing so by the city of 
Baldwin, because lot No. 40, upon which said building formerly 
stood, was within the fire limits as prescribed by an ordinance 
of that city duly enacted. The company did not offer to repair 
or rebuild the said building out of ‘stone, brick or other incom- 
bustible material, with fireproof roof,’ in accordance with the 
requirements of the fire ordinance of the city. 

“(5) The said policy of insurance further provides that, in the 
event that the defendant is prevented from making repairs to any 
building or property upon which a loss has occurred by the laws 
and ordinances of any city wherein such property may be situ- 
ated, then and in that event the plaintiff shall only be liable for 
the amount that it will cost to make such repairs. 

“(6) To rebuild a structure such as the one that was burned 
would cost $997. In arriving at that estimate, I find that the 
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value of the salvage did not exceed the cost of tearing it down 
and removing the debris. 

“(7) A reasonable attorney’s fee for prosecution of this action 
is $100.” 

The court thereupon rendered judgment against appellant for 
$1,135.62, which included the sum of $977 and interest for one 
year and $100 attorney’s fees. 


Orp CLINGMAN, of Lawrence, for Appellant. 
S. D. BisHop, of Lawrence, for Appellee. 


Porter, J. (after stating the facts as above). 

Authorities are cited to the effect that the written application 
and policy are to be construed together, and that the policy must 
be held to cover the interest of the insured in the brick wall. 
We do not understand that the trial court ruled differently. The 
statute so provides. Laws 1885, c. 132, § 20; Gen. Stat. 1909, 
§ 4226; Smith vs. Insurance Co., 82 Kan. 697, 702, 109 Pac. 309. 

[1] It follows by no means, however, that appellant is cor- 
rect in the contention that the value of the appellee’s interest in 
the brick wall should have been deducted from the amount for 
which the appellee could recover for the loss to the other prop- 
erty. The contention would be correct if the policy had by its 
verms placed a separate valuation on the different properties, or, 
in other words, if there had been in the policy a distribution of 
the insurance so as to provide for $250 on the interest of the 
insured in the brick wall and $750 on the frame structure. But 
there was_no distribution of the amount of insurance nor a sepa- 
rate valuation of the different properties. 19 Cyc. 838. The 
situation is the same as though the policy had provided for $1,- 
000 insurance on two buildings, and only one had been damaged 
by the fire. In an action upon such a policy the liability of the 
insurer would be the actual loss to the one building, but could 
not exceed $1,000. The valued policy law can have no room 
for operation for the reason that all the property included within 
the $1,000 valuation was not wholly destroyed; the brick wall 
being practically uninjured. While the court finds that the 
frame building was totally destroyed, the amount of the recovery 
is not predicated upon the conclusive effect of this fact under the 
valued policy law. Laws 8197, c. 142, § 4260; Gen. Stat. 1909. 
On the contrary, the court heard the evidence of both parties 
as to the actual loss sustained. By reason of the action of the 
city authorities in refusing permission to repair after the appel- 
lant had elected to repair, the amount of the loss could only be 
ascertained by determining what it would cost to repair the 
structure or restore it to its original condition. The policy in 
express terms provides that such shall be the measure of lia- 
bility. ; 

[2] There appears to be no difference in the contentions of the 
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parties respecting the law which controls in determining whether 
or not there has been a total loss of a building by fire. The ap- 
pellant cites and relies upon the very cases which the trial court 
must have had in mind in arriving at the conclusion that the 
building in controversy was wholly destroyed. Insurance Co. vs. 
Heckman, 64 Kan. 388, 395, 67 Pac. 879, and cases cited in the 
opinion. This court there declared the rule to be that: “Al- 
though some portion of the building may remain after the fire, yet 
if such portion cannot be reasonably used to advantage in the 
reconstruction of the building, or will not for some purpose 
bring more money than sufficient to remove the ruins, such build- 
ing is, in contemplation of law, a total loss’ or ‘wholly de- 
stroyed.’” Another case cited by appellant which recognizes 
the same rule is Royal Insurance Co. vs. McIntyre, 90 Tex. 170, 
37 S. W. 1068, 35 L. R. A. 672, 59 Am. St. Rep. 797. There the 
test is said to depend upon the question “whether a reasonably 
prudent owner, uninsured, desiring such a structure as that in 
question was before the injury, would in proceeding to restore 
the building to its original condition, utilize such remnant as” a 
basis. See, also, note to the same case in 59 Am. St. Rep. 811, 
where the author uses the following language: “Undoubtedly, 
no matter how great a portion of the building may remain un- 
consumed, yet if it is so injured that it must be torn down, or 
that what remains cannot be utilized in reconstructing the build- 
ing without incurring greater expense than if it were not so 
utilized, the property must be regarded as having been ‘wholly 
destroyed’ ”’—citing O’Keefe vs. Liverpool, etc., Ins. Co., 140 
Mo. 558, 41 S. W. 922, 39 L. R. A. 819; German Ins. Co. vs. 
Eddy, 36 Neb. 461, 54 N. W. 856, 19 L. R. A. 707; Harriman 
vs. Queen Ins. Co., 49 Wis. 71, 5 N. W. 12; Seyk vs. Millers Ins. 
Co., 74 Wis. 67, 41 N. W. 443, 3 L. R. A. 523. That the trial 
court proceeded upon the correct theory appears from the find- 
ing that the value of the salvage would not exceed the cost of 
tearing it down and removing the debris. 

The court upon conflicting evidence found the amount of the 
loss and the claim that the finding is contrary to the weight of the 
evidence cannot be considered. The witnesses varied in their 
estimates as to the amount it would cost to repair or rebuild. 
The mere fact that the court saw fit to adopt the highest estimate 
of the fitnesses for appellee is no ground for a claim of error. 

The judgment is affirmed. All the Justices concurring. 
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SUPREME COURT OF IOWA. 





WATERLOO LUMBER CO. Er At. 
vs. 


DES MOINES INS. CO* 


FIRE INSURANCE—CONTRACTS—CANCELLATION. 


Where an agent of an insurer with authority to issue fire policies and col- 
lect premiums issued a policy to an applicant therefor, delivered it 
to him and received the premium and reported the same to insurer, 
who thereafter notified the agent that the rate was inadequate, and, 
unless a higher rate could be procured, he should take up the policy 
and return it for cancellation, the policy, in the absence of any notice 
to insured, was valid, and could not be canceled by the agent with- 
out notice to insured. 


(For other cases, see Insurance, Cent. Dig. §§ 500-503; Dec. Dig. § 229.) 
CONTRACTS—VALIDITY. 


Where one applied to an agent authorized to issue policies and collect 
premiums for insurance in a stated sum, and the agent issued a policy 
therefor, delivered it, and collected the premium, the contract was 
complete, and the agent on notice from insurer to cancel the policy 
could not without insured’s knowledge place the risk with another 
insurer. 


(For other cases, see Insurance, Cent. Dig. § 126; Dec. Dig. § 96.) 


CONTRACTS—VALIDITY. 


An insurer liable on a fire policy issued by its agent within his authority 
to issue policies and collect premiums may not relieve itself from 
liability for loss already incurred by inducing insured to receive the 
policy of another company issued without authority, and affording 
no indemnity. 


(For other cases, see Insurance, Cent. Dig. § 505; Dec. Dig. § 233.) 


FIRE INSURANCE—AUTHORITY OF AGENT—ISSUING POLICY 
AFTER LOSS. 


An agent authorized to issue fire policies and collect premiums has no 
authority to insure property already destroyed, and a policy written 
and intended as a substitute for a subsisting policy by another in- 
surer, but not delivered or brought to the notice of insured until 
after a loss, is not a valid contract, and does not work a cancellation 
of the first policy. 


(For other, cases, see Insurance, Cent. Dig. §§ 186, 187; Dec. Dig. § 127.) 


FIRE INSURANCE—CONTRACTS—ASSENT OF INSURED. 


The assent of insured obtaining a fire policy from one insurer to a policy 
from another insurer as a substitute for the first policy is essential 
to the existence of a completed contract evidenced by the second 
policy, and, where such assent is not procured until after the property 
has been destroyed, the second insurer is not bound. 

(For other cases, see Insurance, Cent. Dig. §§ 195-202; Dec. Dig. § 130.) 

Sherwin, J., dissenting. 


* Decision rendered, Nov. 20, 1912. 138 N. W. Rep. 504. 
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Appeal from District Court, Blackhawk County; F. C. Platt, 
Judge. 

Action at law upon a policy of fire insurance. There was 
judgment for plaintiff, and defendant appeals. The material 
facts are stated in the opinion. Affirmed. 


Reap & Reap, of Des Moines, for Appellant. 
Epwarps & LoncLeEy, of Waterloo, for Appellee. 


WEAVER, J. 

The plaintiff is a lumber dealer at Waterloo, Iowa. The de- 
fendant insurance company maintains a recording agency in that 
city conducted by Jameson & French. Through this agency the 
policy in suit was issued, and during the period named in such 
policy the property insured was destroyed by fire. These facts 
are conceded, but defendant denies liability on the grounds (1) 
that, when the issuance of the policy was reported by its agents, 
defendant rejected the risk and canceled the policy, and that 
same was never in fact delivered or paid for; and (2) that, in 
violation of a provision of said policy, the plaintiff procured 
other insurance upon the property without the knowledge or con- 
sent of the defendant, whereby the contract of insurance with 
defendant became void and of no effect. 

The facts conceded or well established are as follows: Upon 
plaintiff’s application Jameson & French, defendant’s recording 
agents, acting within the scope of their authority, issued the 
policy in suit, and received payment of the stipulated premium. 
This policy was issued on January 27, 1908, and duly reported by 
said agents to the defendant at Des Moines. Eight days 
later defendant addressed a letter to Jameson & French, 
saying that the rate was inadequate, and, unless a_ higher 
rate could be procured, they were directed to take up the 
policy and return it for cancellation. This demand or direction 
was received by Jameson & French on February 5, 1908, but 
was not then reported by thei to the plaintiff lumber company. 
On the same day they entered upon their records a note of the 
cancellation of the policy, and directed an employee to rewrite 
the same risk in the lowa Manufacturers’ Insurance Company, 
which they also represented. Such policy was prepared not earlier 
than February 5, 1908, but it was antedated as of February 1, 
1908, and it is not entirely clear from the record whether the 
instrument was executed before the property was destroyed by 
fire on February 7, 1908. As a matter of bookkeeping the de- 
fendant’s payment of premium which had been credited to the de- 
fendant company was transferred to the credit of the Manufac- 
turers’ Company. On the morning of February 8, 1908, having 
learned of the fire, a representative of Jameson & French went 
to the manager of the plaintiff company, told him that the de- 
fendant had asked a cancellation of its policy, and that the 
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agents had on the day before written up another in the Manu- 
facturers’ Company to take its place, and upon the strength of 
such alleged facts demanded an exchange of said policies. The 
manager replied that he only wanted what was right and to get 
the insurance for which he had paid, took the policy offered to 
him, and returned the one previously issued. Thereafter the 
plaintiff demanded of said agents a return of the policy sued 
upon and offered to surrender the policy of the Manufacturers’ 
Company. 

[1] 1. There is no evidence whatever to support the plea that 
the policy was never delivered or paid for. The delivery and 
the payment are both shown, and neither was disputed upon the 
trial. We have, then, to consider whether the policy was can- 
celed and defendant released from liability thereon. Jameson 
& French being recording agents authorized to countersign and 
deliver policies, it requires neither argument nor citation of 
authorities to support the proposition that this policy upon de- 
livery to plaintiff became a valid contract of insurance. It is 
equally clear that such policy could not be effectually canceled 
by notice or instruction from the company to its own agents 
that the premium was inadequate, and that, unless a higher rate 
could be obtained, the policy must~be taken up. The insured 
could, of course, authorize the agents to act for him in receiv- 
ing notice of cancellation and in procuring other insurance in 
case his policy was thereafter canceled, but the giving of such 
authority in this case was nowhere shown, nor is it to be fairly 
implied from the record. It should also be here remembered 
as having material bearing upon this controversy that the de- 
fendant did not attempt nor order an unconditional cancella- 
tion of the policy. Addressing its agents under date of Febru- 
ary 4, 1908, it called their attention to the character of the risk 
disapproving the rate charged as being insufficient, and adding: 
“We consider it well worth 1% per cent for three years, fire and 
lightning, and unless you can obtain this rate we will ask you 
to very kindly take up our policy and return it to us for can- 
cellation.” This direction quite clearly contemplated an effort 
on the part of the agents to obtain the increased premium, and 
that cancellation should only follow the failure of such effort. 
So far as shown, the agents did not consult the plaintiff on the 
subject or attempt to induce it to meet the company’s demand. 
This even without respect to the lack of due notice to the in- 
sured would seem to be not so much an act of cancellation as it 
was a proposition or threat of cancellation to be made upon 
the failure of the insured to comply with the demand, for a 
greater premium. The case thus presented is similar in princi- 
ple to the one decided in Van Tassel vs. Insurance Co., 151 N. 
Y. 130, 45 N. E. 365. There the plaintiff held a policy for 
$10,000 which was renewed or extended for a year. A week 
later the company addressed a letter to the agent, saying the risk 
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was declined for $10,000, but that the company would renew 
for $5,000 if wanted, and that the risk would not be held bind- 
ing for more than $5,000. No reply was made to this communi- 
cation, and a loss was incurred within six days thereafter. Suit 
being brought, defendant sought to escape liability on the ground 
that the policy as issued had been canceled, and that the propo- 
sition or offer to renew for the smaller amount had not been 
accepted. The defense was overruled, it being held that the let- 
ter constituted no more than a proposed cancellation, and not a 
cancellation in fact. See, also, Chrisman vs. Insurance Co., 
75 Mo. App. 310. 

[2] The point is made in argument that, plaintiff having ap- 
plied to Jameson & French for insurance without designating 
any particular company in which the policy was desired, the 
agents were authorized to place it in any responsible company 
represented by them, and that, upon notice to them of the can- 
cellation of such policy, it was within the scope of their im- 
plied authority to place the risk with some other insurer. With 
this contention we are unable to agree. Plaintiff did not deal 
with Jameson & French as mere soliciting agents to present its 
application to different companies in succession until one was 
found willing to accept the risk. They were, as we have seen, 
recording agents authorized to issue policies for the company. 
Plaintiff applied to them for insurance in a stated sum. They 
furnished it, and plaintiff paid for it. The contract was com- 
plete, and thenceforward these agents ceased in any manner to 
represent the insured. If the defendant thereafter undertook to 
cancel the policy, it was a new and independent transaction, in 
which its agents could not represent nor bind the plaintiff with- 
out special authority so to do, or a previous course of dealing 
between such parties from which the authority may be im- 
plied. Lumber Co. vs. Dans, 95 Wis. 226, 70 N. W. 8&4, 37 L. 
R. A. 131; Hartford Ins. Co. vs. McKenzie, 70 Ill. App. 615; 
Commercial Co. vs. Urbansky, 113 Ky. 624, 68 S. W. 653; Clark 
vs. Insurance Co., 89 Me. 26, 35 Atl. 1008; 35 L. R. A. 276; 
Partridge vs. Insurance Co., 13 App. Div. 519, 43 N. Y. Supp. 
632; Merchants’ Ins. Co. vs. Shults, 8 Kan. App. 798, 57 Pac. 
306; Snedicor vs. Insurance Co., 106 Mich. 83, 64 N. W. 35; 
Edwards vs. Insurance Co., 101 Mo. App. 45, 73 S. W. 886; 
Mutual vs. Insurance Co., 84 Va. 116, 4 S. E. 178, 10 Am. St. 
Rep. 819; Martin vs. Insurance Co., 106 Tenn. 523, 61 S. W. 
1024; Grace vs. Insurance Co., 109 U. S. 278, 3 Sup. Ct. 207, 
27 L. Ed. 932; Insurance Co. vs. Sammons, 110 Ill. 166; Stil- 
well vs. Insurance Co., 72 N. Y. 385; Herman vs. Insurance 
Co., 100 N. Y. 411, 3 N. E. 341, 53 Am. Rep. 197; Broadwater 
vs. Lion Co., 34 Minn. 466, 26 N. W. 455. The precedents cited 
to the contrary effect—Arnfeld vs. Insurance Co., 172 Pa. 605, 
34 Atl. 580; Kooistra vs. Insurance Co., 122 Mich. 626, 81 N. W. 
568; Standard Oil Co. vs. Insurance Co., 64 N. Y. 85—and 
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others of that class, are not in point. In each of these cases the 
person receiving the notice was the admitted agent or broker 
of the insured, or the course of business between the insured 
and the company’s agent for a considerable period had been 
such as to justify an implication of authority to act in the 
premises. 

[3] Here there is no claim of express authority, nor is there 
any proof of prior transactions or course of business from 
which a finding of implied authority could be sustained. The 
notice of Jameson & French, not having been communicated to 
plaintiff till after the loss had occurred, was necessarily unavail- 
ing to relieve the defendant from its liability, unless we are re- 
quired to hold as a matter of law that plaintiff’s act in receiving 
the policy in the Manufacturers’ Company and giving up the 
one in suit is an act which bars or estops it from denying the 
effectiveness of the alleged cancellation. Counsel argued that if 
plaintiff had been informed of the change in the policies before 
the loss occurred, and had accepted the one last written in ex- 
change for the first, he would be held to have ratified the act, and 
could not recover from the defendant. This is, of course, true, 
but it does not follow that such an exchange or attempted sub- 
stitution made after the loss would have the same effect. In the 
case supposed by counsel the plaintiff’s ratification having been 
made while the insured property was still in existence, the Manu- 
facturers’ Company would clearly be bound by the contract made 
by its agents and the defendant discharged from further liability. 
In the case before us, the alleged ratification cannot upon any 
theory be said to have taken place until after the loss occurred 
when the insured property had ceased to exist, and the agents 
could not longer bind the Manufacturers’ Company by any at- 
tempt to insure it at that time. Defendant cannot relieve itself 
from liability for loss already occurred by inducing the insured 
to receive the alleged policy of another company issued without 
authority and affording no indemnity whatever. Decisions 
touching upon transactions of this kind are quite numerous. 

[4] It has frequently been held that an agent has no authority 
to insure property already destroyed, and a policy written and in- 
tended as a substitute for a subsisting policy in another com- 
pany, but not delivered or brought to the notice of the property 
owner until after loss, is not a valid contract of insurance. Steb- 
bins vs. Insurance Co., 60 N. H. 65; Clark vs. Insurance Co., 89 
Me. 26, 35 Atl. 1008, 35 L. R. A. 276; Kerr vs. Insurance Co., 
117 Fed. 442, 54 C. C. A. 616. In the last-cited case, as in the 
case at bar, the insurer in the first policy, the Phoenix Company, 
notified its agent to cancel it. The agent Rohrer made the 
entry in his books, transferred the premium credit to the Mil- 
waukee Company, and wrote up a policy in the last-named com- 
pany ready for delivery to the insured, who was given no notice 
of the transaction until after a fire had destroyed the property, 
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when an actual delivery of the policy was made. In holding that 
such acts did not work a cancellation of the first policy the court 
reviews the precedents to which we have already called atten- 
tion, and says: “These cases hold that the written but unde- 
livered policy never matured into a contract for insurance, and 
that liability upon the subsisting policy which was intended to 
be replaced was fixed by the burning of the property while it 
was still in force. The acts of bookkeeping of Rohrer in marking 
cancellation on his office record of the Phoenix Company’s policy 
and transferring in his accounts the credit for premium from that 
company to the defendant company, all done in anticipation of 
his purposed delivery of defendant company’s policy in replace- 
ment for the expected surrender of the policy of the Phoenix 
Company, were futile, and affected no existing rights or liabili- 
ties. Insurance Co. vs. Turnbull, 86 Ky. 230, 237, 5 S. W. 542; 
Insurance Co. vs. McKenzie, 70 Ill. App. 615, 623. In the pres- 
ent case it clearly appeared that at the time of the burning of the 
elevator the policy of the Phoenix Insurance Company was a valid 
contract of insurance, which had never been surrendered nor can- 
celled; and that plaintiff, the insured, then held it as such. The 
policy of the defendant company was then an undelivered writ- 
ing, not yet a contract, and because of the destruction of the 
property while it was in that condition it never became a con- 
tract.’ The Clark Case cited from the Maine court arose upon a 
state of facts very similar to those we have here to deal with. 
The plaintiff applied to the agents for insurance which they 
wrote in the Commercial Union Company. A few days later 
that company wrote the agents to cancel the policy. Without 
notifying the insured, they directed their clerk to write another 
policy in the Insurance Company of North America. That 
policy was antedated, as was done in this case, and credit for 
the premium paid was transferred to the last-named company. 
Before the change was reported to the insured, the property 
burned. Thereafter the agent induced the insured to receive the 
last policy and give up the one first written, assuring him that it 
would be all right. As a matter of safety separate actions were 
brought on these policies setting up the facts of the attempted 
cancellation and change. Speaking with reference to the action 
upon the policy last issued, the court says: “The agent had no 
authority, express or implied, to effect any insurance for the 
plaintiff beyond what had already been completed. His author- 
ity was to procure for the plaintiff $1,200 insurance in one of 
the companies which he represented, and, having done that to the 
acceptance of the plaintiff, his agency so far as the plaintiff was 
concerned was accomplished, and he had no authority to make 
further insurance on the behalf of the plaintiff. Nor was it the 
intention even of the agent to effect additional insurance. It was, 
at the most, an attempt to transfer a risk from one company to 
another at the instance of the company then carrying the risk and 
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without the consent of the insured. The attempted cancellation 
and the effort to place the risk in the defendant company were 
parts of the same transaction with no consent of the assured. 
Unless the cancellation was valid, the second risk did not attach. 
It is not pretended that plaintiff was aware of any intention or 
attempt at cancellation until the morning after the loss occurred. 
Until the five days’ notice provided in the policy should be given 
him, or until he should consent to such cancellation, the first 
policy would remain in force, and the second would not become 
operative as a legal subsisting contract.” Quite in point and to 
the same effect are Massasoit vs. Assurance Co., 125 Mass. 110; 
Wilson vs. Insurance Co., 140 Mass. 210, 5 N. E. 818; Stebbins 
vs. Insurance Co., 60 N. H. 65. 

[5] If it be said that Jameson & French, being agents of the 
Manufacturers’ Company, its assent to the issuance of the sec- 
ond policy must be assumed, it is none the less true that the as- 
sent of the plaintiff was essential to the existence of a completed 
contract, and, if such assent was not given or procured until 
after the subject of insurance had been destroyed, the com- 
pany would not be bound thereby. Mutual vs. Young, 90 U. S. 
(23 Wall.) 85, 23 L. Ed. 152; Michigan Pipe Co. vs. Insurance 
Co., 92 Mich. 493, 52 N. W. 1070, 20 L. R. A. 277, and cases 
already cited. Counsel’s illustration of a case in which the in- 
surance companies dealing directly together, the second company 
agreeing to take the risk which is being carried by the first com- 
pany and loss ensues before the policy is delivered, does not 
cover the case at bar. In such instance there is a complete con- 
tract of reinsurance for the benefit of the first insurer which 
may be enforced. But the first company is in no manner relieved 
from its obligation to the property owner, although it is in posi- 
tion to protect itself against ultimate loss by calling upon the sec- 
ond company for the promised indemnity. Massasoit vs. As- 
surance Co., 125 Mass. 110. 

Neither company is empowered to speak or act for the holder 
of the first policy or to bind him to an acceptance of the second 
policy, and he is equally powerless to bind the second insurer 
by a consent given after a loss has occurred. But two cases are 
brought to our attention from which any apparent support for 
defendant’s position can be extracted—Larsen vs. Insurance Co., 
208 Ill. 166, 70 N. E. 31; Arnfeld vs. Insurance Co., 172 Pa. 605, 
34 Atl. 580—and a careful reading of these demonstrates that 
neither goes to the extent claimed for it. In the Arnfeld Case 
plaintiff employed a broker to procure insurance and the broker 
obtained a policy from the Guardian Company. This company 
thereafter notified the broker of its purpose to cancel the policy 
within five days. Acting upon the notice, the broker at once pro- 
cured a policy in the Queen Company, and notified the Guardian 
Company thereof, and assured it that it was relieved from fur- 
ther liability. The insured accepted the policy from the Queen 
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Company, and that company conceded its liability, and paid its 
proportion of the loss. Action was also brought on the first 
policy, and the essence of the decision upon appeal in that case 
is that the court should have instructed the jury that if the sec- 
ond policy was taken as a substitute for the first, and not merely 
as additional insurance, and if the second company accepted re- 
sponsibility and paid its share of the loss, then the first policy 
should be treated as canceled, and no recovery could be had 
thereon. Of the soundness of this proposition there can be no 
dispute, and it is in no manner inconsistent with the conclusions 
we have above announced. The Larsen Case, decided by the 
Illinois court, is substantially similar in its facts to the Arnfeld 
Case, in that, after being notified of the exchange of policies, the 
insured not only assented thereto, but presented its claim to the 
substituted company, which acknowledged its liability and paid 
its proportion of the loss. The insured having thus received the 
indemnity promised in the policy ‘ast issued, the court very prop- 
erly says: “It cannot now lie in him to say that there was no 
consideration for the surrender of the policy issued by the appel- 
lee and that appellee is not relieved from liability by that transac- 
tion.” Without further consideration of the authorities, we have 
to say that we are quite clear that there was never any efficient 
cancellation of the policy issued by the defendant, nor was there 
a valid substitution therefor of the policy of the Manufacturers’ 
Company. For the reasons already stated, it must be held that 
the defense based upon an alleged avoidance of the policy by the 
act of the plaintiff in procuring additional insurance is without 
any support in the record 

[6] 2. The defendant further insists that the judgment below 
must be reversed because the action was prematurely begun. 
This fact is said to affirmatively appear from the printed record, 
a statement which the appellee questions. We have not uncer- 
taken to satisfy ourselves in that respect because it appears to 
be unnecessary. The objection to the timeliness of the action 
was not raised in pleading or by motion in arrest, nor does it 
appear to have been in any manner called to the attention of 
the trial court. Under such circumstances, it cannot be raised 
for the first time in this court. Petty vs. Mutual Ins. Co., 111 
Iowa, 358, 82 N. W. 767; Van Camp vs. Keokuk, 130 Iowa, 
716, 107 N. W. 933; Borghart vs. Cedar Rapids, 126 Iowa, 313, 
tor N. W. 1120, 68 L. R. A. 306. The objection is quite certainly 
not one which goes to the jurisdiction of the court, and the ¢gen- 
eral rule that other objections not in any manner raised in the 
trial court will not be considered on appeal is so general and 
universal that citation of authorities in support thereof is not 
required. The action is at law. The burden was upon defend- 
ant to make good its several defenses, or some of them, and 
the findings of the trial court upon all disputed matters of fact 
is in favor of the plaintiff. ~ 
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We find no reversible error in the record, and the judgment 
below is therefore affirmed. 
SHERWIN, J. (dissenting). 
By mistake an opinion written upon the original submission of 
this case reversing the judgment below was released and pub- 
lished pending a petition for rehearing. See Waterloo Lum- 
ber Co. vs. Ins. Co., 150 Iowa, 607, 130 N. W. 147. 


Said opinion is hereby ordered withdrawn 
—o+o——____-— ™ a e° ~* 


SUPREME COURT OF NEW JERSEY. 


eu 


ROSS 
vs. 


LIVERPOOL & LONDON & GLOBE INS. CO.* 


FIRE INSURANCE—POLICY. 


Where a policy of fire insurance excepted liability for loss caused di- 
rectly or indirectly by explosion of any kind unless fire ensues, the 
insurer is not liable because the explosion was caused by the ignition 
of a match. 

(For other cases, see Insurance, Cent. Dig. §§ 1128, 1134, 1139, I141; 
Dec. Dig. § 422.) 


FIRE INSURANCE—POLICY—CONSTRUCTION. 


A fire policy specifically excepting liability for damage done by explosion 
contained a privilege to keep three automobiles, and a rider attached 
to the policy, which reiterated the privilege of keeping the automobiles. 
in consideration of an additional premium, contained a warranty by 
insured not to keep more than five gallons of gasoline on the prem- 
ises. An explosion of gasoline occurred. Held, that the attachment 
of the rider and the payment of additional premium did not super- 
sede the exemption of liability for explosion; the permission to keep 
gasoline being sufficient additional consideration. 

(For other cases, see Insurance, Cent. Dig. §§ 1128, 1134, 1139, 1141; Dec 
Dig. § 422.) 


POLICY—CONSTRUCTION. 

Where a fire policy contained a clause exempting the insurer from liabil:t; 
for explosions, a permit to keep gasoline on the premises, though 
superseding the exemption, will not render the insurer liable for dam- 
ages from explosion; it not appearing that the insurer was author- 
ized to insure against explosions. 

(For other cases, see Insurance, Cent. Dig. §§ 1128, 1134, 1139, 1141; 
Dec. Dig. § 422.) 


FIRE INSURANCE—LIABILITY OF INSURER. 


Where one was insured against damage from fire, and an explosion of 
gasoline was caused by the ignition of a match, the injury from the 





* Decision rendered, Nov. 11, 1912. 84 Atl. Rep. 1050. 











100 Insurance Law Journal Vol. 42. [Jan., 1913. 


explosion is not the proximate result of fire resulting from the strik- 
ing of a match, and hence the insured is not liable. 


(For other cases, see Insurance, Cent. Dig. §§ 1128, 1134, 1139, 1141; Dec. 
Dig. § 422.) 


Appeal from District Court of Newark. 

Action by P. Sanford Ross against the Liverpool & London & 
Globe Insurance Company. From a judgment for defendant, 
plaintiff appeals. Affirmed. 

This is a suit upon an insurance policy in the standard form. 
It contained a privilege to keep three automobiles. A rider per- 
mitted the assured to keep not more than three automobiles 
using volatile hydrocarbon oils for fuel and for power, and was 
attached in consideration of an additional premium and a war- 
ranty by the assured that not more than five gallons of hydro- 
carbon oils in metal can (excluding contents of tanks of vehi- 
cles) would be kept, handled, used, or allowed on the premises, 
temporarily or permanently. The building insured was damaged 
by an explosion of gasoline, followed by a fire which caused addi- 
tional damage amounting to $7.50, for which judgment was 
rendered. There is no claim of other damage by fire. It was 
agreed that the explosion was caused by striking a match in the 
garage; that gasoline is a volatile hydrocarbon oil so readily in- 
flamed that it can scarcely be said to have any flash point; that 
it vaporizes almost instantly upon coming in contact with oxy- 
gen; and that the vapor will almost invariably ignite and ex- 
plode upon coming in contact with flame. 


Argued June term, 1912, before Swayze, Voorhees, and Kal- 


isch, JJ. 


Conover ENGLISH, of Newark, for Appellant. 
KinsLEY Twrintnc, of Newark (William K. Flanagan, of 
Newark, on the brief), for Respondent. 


Swayze, J. (after stating the facts as above). 

[1-4] The policy provides that the company shall not be lia- 
bie for loss caused directly or indirectly by explosion of any 
kind unless fire ensues, and in that event for the damage by fire 
only. Since the company does not dispute its liability for the 
loss due to the ensuing fire, and judgment passed against it 
therefore, the only question we have to decide is whether it is 
liable for loss caused by the explosion alone. It is said the ex- 
plosion was but the result and an incident of the fire of the 
match. This contention, however, can hardly prevail in the face 
of the broad language of the policy exempting the company from 
liability for loss caused by explosion of any kind. This clause 
seems to have been inserted in the standard policy to meet such a 
case as Scripture vs. Lowell Mutual Fire Ins. Co., 10 Cush. 
(Mass.) 356. 57 Am. Dec. 111. The language covers an explo- 
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sion due to the ignition of a match as well as explosions due to 
steam or flour dust or any other cause independent of ignition. 
The precise point was decided by the United States Supreme 
Court in Mitchell vs. Potomac Insurance Co., 183 U. S. 42, at 
pages 51, 52, 22 Sup. Ct. 22, 46 L. Ed. 74. We do not question 
the correctness of its decision. To the same effect are Heuer vs. 
Northwestern Nat. Ins. Co., 144 Ill. 393, 33 N. E. 411, 19 L. R. 
A. 594; Vorse vs. Jersey Plate Glass Ins. Co., 119 Iowa, 555, 
93 N. W. 569, 60 L. R. A. 838, 97 Am. St. Rep. 330. It is urged, 
however, that this clause of the standard policy is superseded 
by the rider. The argument is that an extra premium was paid 
for the rider; that, since the policy already contained permis- 
sion for three automobiles, the assured secured nothing for the 
extra premium unless it was protection against damage by ex- 
plosion of gasoline. The case is said to differ from Mitchell vs. 
Potomac Insurance Co. in that here the extra premiun? was not 
paid for the mere privilege to keep automobiles, but for the 
additional privilege of the rider; that the privilege to keep au- 
tomobiles necessarily carried the right to use gasoline, and so 
avoided the forfeiture clause in the policy; that hence the rider 
was not needed to avoid the forfeiture, and would be without 
force or effect unless it did away with the exemption from 
liability for explosion. The rider does not by its terms refer 
in any way to the exemption clause of the policy nor to loss by 
explosion, and it seems unnatural and improbable that parties 
who seek by a rider to vary the terms of the policy should leave 
to be spelled out by inference what they might so easily have 
expressed in words. We think it more probable that the object 
of the rider was to define more precisely the nature of the privi- 
lege expressed too succinctly on the face of the policy, and to 
give additional privileges, very much as a mortgagee clause may 
be attached, although the loss is by the policy itself made pay- 
able to the mortgagee. If, however, we are to spell out by in- 
ference what is not plainly said in words, the inference ought to 
be a necessary one. Such is not the present case. The appel- 
lant’s chain of reasoning necessarily is: (1) Permission to 
keep automobiles is permission to keep gasoline, not only in the 
tanks of the vehicles, but in quantities of five gallons outside of 
the tanks. This is the result of the warranty contained in the 
rider which obviously amounts to a permission to keep that 
quantity outside the tanks, just as a limitation of the time al- 
lowed for repairs to fifteen days amounts to a permission. 
Garrebrant vs. Continental Ins. Co., 75 N. J. Law, 577, 67 Atl. 
90,12 L. R. A. (N. S.) 443. (2) There is no extra fire hazard 
due to gasoline except that of explosion. Hence the rider gave 
nothing for the extra premium unless it was protection from 
loss by explosion. The first premise is false. Permission to 
keep automobiles does not necessarily involve the use of gasoline 
since electric power is also available, and surely not the keeping 
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and handling of five gallons outside the tanks of vehicles. The 
second premise is equally false, and for two reasons: (1) Be- 
cause the stipulation admits that gasoline is very inflammable 
and is ignited by flame without any appreciable period of pre- 
vious heat; and (2) because it does not appear that the hazard 
of gasoline is the risk of explosion alone; it may well be that the 
more serious risk is that of ignition without explosion. At 
any rate, the risk of fire without explosion, especially from the 
handling of even so small a quantity as five gallons outside the 
tanks, may have been great enough to justify an additional pre- 
mium. Whether or not the risk was commensurate with the 
premium charged has no bearing on the present case. The ap- 
pellant fails to demonstrate that there was no risk aside from 
the risk of explosion, and his argument falls. The case, how- 
ever, does not rest solely upon the failure of the appellant to 
justify the inference he relies upon. The policy is a policy in- 
suring against loss or damage by fire. The construction con- 
tended for by the appellant would convert it into a policy insur- 
ing against loss by explosion. It is admitted by the stipulation 
that the defendant is engaged in the business of fire insurance. 
We cannot assume, in the absence of proof, that it is authorized to 
insure against explosions. It did not undertake to do so, but 
only to insure against “direct loss or damage by fire except as 
hereinafter provided.” If, as the appellant contends, the rider 
suffices to annul the clause exempting the company from liability 
for explosion, the effect is merely to narrow the scope of the 
exception, but it leaves the policy as one of insurance against 
“direct loss or damage by fire,” and does not avail to interpolate 
the word “explosion.” This consideration lay at the base of the 
court’s reasoning in United Life, Fire & Marine Ins. Co. vs. 
Foote, 22 Ohio St. 340, 10 Am. Rep. 735 (cited at length in 
May on Insurance, 2416), and in Hustace vs. Phenix Ins. Co., 175 
N. Y. 292, 67 N. E. 592, 62 L. R. A. 651, in which the cases are 
collected by Chief Judge Parker. This difficulty is not met by the 
suggestion that the striking of the match involved fire and that 
the explosion was an incident of the fire, for that fire did no 
damage except by reason of the explosion, and a loss of that 
kind is held to be a loss by explosion and not a loss by fire, upon 
the principle that it is the proximate, not the remote, cause that is 
to be looked at. Heuer vs. Northwestern Nat. Ins. Co., 144 II. 
393, 33 N. E. 411, 19 L. R. A. 594; Vorse vs. Jersey Plate Glass 
Ins. Co., 119 Iowa, 555, 93 N. W. 569, 60 L. R. A. 838, 97 Am. 
St. Rep. 330; Mitchell vs. Potomac Ins. Co., 183 U. S. 42, 22 
Sup. Ct. 22, 46 L. Ed. 74. We think the appellant has failed to 
point out any legal error, and the judgment must be affirmed, and 
judgment entered in this court, with costs. 
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COURT OF APPEALS OF GEORGIA. 





GREAT AMERICAN CO-OP. FIRE ASS’N 
vs. 


JENKINS. (No. 4,304.)* 


PROOFS OF LOSS—“ABSOLUTE REFUSAL TO PAY.” 


Unless there is a bona fide attempt by an insurer to adjust a loss under 
a policy of fire insurance, by an offer to pay a sum approximating 
the loss sustained, there is an “absolute refusal to pay,” within the 
meaning of section 2490 of the Civil Code of IgIo. 


(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392, Dec. Dig. § 559.) 
PROOFS OF LOSS—WAIVER OF OBJECTIONS. 


The reception and retention by the insurer, without objection, of preofs 
of loss, is a waiver of the right to defend a suit for the loss upon 
the ground that the proofs furnished were not in strict compliance 
with the requirements of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1393-1404; Dec. Dig. § 560.) 
PROOFS OF LOSS—“AS SOON AS POSSIBLE.” 


A requirement that proofs of loss must be furnished “as soon as 
possible” after loss means that they must be presented within a rea- 
sonable time, having due regard to all the circumstances. What is a 
reasonable time is generally a question for the jury (citing 1 Words 
and Phrases, p. 528.) 


(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 


WAIVER OF APPRAISEMENT. 


Failure of an insurer to demand an appraisement is a waiver of the re- 
quirement in a policy of fire insurance that suit can be brought only 
within a specified time after an award by appraisers. 


(For other cases, see Insurance, Cent. Dig. §§ 1436-1438; Dec. Dig. § 576.) 


Error from City Court of Brunswick; D. W. Krauss, Judge. 

Action by Susie Jenkins against the Great American Co-opera- 
tive Fire Association. Judgment for plaintiff, and defendant 
brings error. Affirmed. 


L,.. D. Moore, of Macon, for Plaintiff in Error. 
R. D. Meapber, of Brunswick, for Defendant in Error. 


PoTtTLe, J. 
The petition alleged that proofs of loss were furnished to the 
company as required by the policy, a copy of which was attached 
to the petition, and that the insured “in all other respects com- 
plied with the requirements of said policy.” The company de- 
murred, upon the ground that the insured did not expressly aver 





* Decision rendered, Nov. 12, 1912. 76 S. E. Rep. 159. Syllabus by 
the Court. 
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a compliance with certain stipulations in the policy claimed by it 
to be conditions precedent to suit, and especially with those pro- 
visions which required the insured to furnish an inventory of 
the household articles damaged or destroyed, and to separate the 
damaged articles from the undamaged. The demurrer also raised 
the point that the plaintiff failed to allege that an arbitration or 
appraisement had been had, the policy providing that no suit shall 
be brought until sixty days after an award by appraisers in the 
manner designated in the policy. By amendment the plaintiff 
averred that proofs of loss were furnished on April 10th, and 
retained by the company without objection or exception; that 
on May 5th the company’s adjuster examined into the loss and 
made an offer of settlement, and that the only question raised by 
the defendant was as to the amount of liability. 

The policy provided that the insured should “forthwith” give 
notice of loss, and “‘as soon thereafter as possible” render a veri- 
fied statement of the loss, together with certain information 
specified in the policy. According to the petition, the fire oc- 
curred January 17th, the insured sustained a loss of $364.20, and 
the company offered to pay only $60. A copy of the policy, show- 
ing all the conditions precedent required of the assured, being at- 
tached to the petition, and the plaintiff alleging that she complied 
with all these requirements, a cause of action was sufficiently 
stated. Illinois Life Ins. Co. vs. Connell, 8 Ga. App. 683, 70 
S. E. 107. 

[3] The stipulation in the policy that proofs of loss must be 
furnished “as soon as possible” after the loss means that such 
proofs must be presented within a reasonable time, having due 
regard to all the circumstances. 1 Words and Phrases, p. 528. 
See, also, Georgia Agricultural Works vs. Price, 11 G. App. 80, 
74 S. E. 718. In Southern Fire Insurance Co. vs. Knight, 111 
Ga. 622, 36 S. E. 821, 52 L. R. A. 70, 78 Am. St. Rep. 216, it 
was held that, where the proofs were furnished more than sixty 
days before the expiration of the twelve months period within 
which under the terms of the policy, suit cOuld have been brought, 
it was a question for the jury whether the proofs were presented 
within a reasonable time. 

[2] If for any reason the proofs were insufficient, or lacking 
in fullness or in specific compliance with the terms of the policy, 
the failure of the insurer to object and point out the defects 
amounted to a waiver of its right to demand strict compliance with 
the contract. 1 Joyce, Ins. § 589. So, also, the act of the com- 
pany’s agent in investigating the loss and refusing payment was a 
waiver. Id. . 

[1] Our Code provides that an “absolute refusal to pay waives 
a compliance with these preliminaries.” Civil Code 1910, § 2490. 
The petition as amended was good against the demurrer filed. 
It is contended that there was no absolute refusal to pay, and 
hence no waiver of the requirement in reference to the furnishing 
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of proofs of loss. The jury found that the plaintiff had sus- 
tained a loss of $300. The defendant offered $60. The General 
Assembly could not have intended that an offer of $1 in settle- 
ment of a $10,000 loss would not be a refusal to pay. The line 
must be drawn somewhere, and the most rational solution would 
be for the jury to say whether a bona fide attempt has been made 
to adjust the loss, or whether the sum offered is so out of pro- 
portion to the amount due as to justify the conclusion that in 
reality there had been an absolute refusal to pay. If the insured 
suffered a loss of $300 and the company, with knowledge of this 
fact, offered only $60, this was such an absolute refusal to pay as 
waived strict compliance with the terms of the policy in ref- 
erence to the character of the proofs to be furnished. 

[4] It appears, from the evidence, that verified proofs of loss 
were sent to the company about ten days after the fire. The 
company did not demand an appraisement. It was, therefore, 
not’ in a position to take advantage of the fact that no appraise- 
ment was had. Winchester vs. North British Ins. Co., 160 Cal. 1, 
116 Pac. 63, 35 L. R. A. (N. S.) 404. Nor could it plead the 
plaintiff’s failure to separate the damaged from the undamaged 
goods, where all of them were injured. Id. The real issue be- 
tween the parties was as to the amount of the plaintiff’s loss. 
Proof of the cost of the articles destroyed was admissible, to 
be considered in passing upon the question of value. Atlanta 
Baggage Co. vs. Mizo, 4 Ga. App. 407, 411, 61 S. E. 844. At the 
time the policy was written the company’s agent valued the goods 
insured at $400. According to the plaintiff’s testimony the loss 
was practically a total one, and the goods were worth the sum 
fixed by the jury. 

[5] Besides, the jury was not absolutely bound by the opinion of 
the witnesses as to value. From the data in evidence they could 
form their own judgment. Martin vs. Martin, 135 Ga. 152, 68 
S. E. 1095; Minchew vs. Nahunta Lumber Co., 5 Ga. App. 154, 
62 S. E. 716. 

[6] There was no error in charging, and none of the grounds 
of the motion for a new trial contain any reason for setting aside 
the recovery in the plaintiff’s favor. 

Judgment affirmed. 
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SUPREME COURT OF VERMONT. 


CALEDONIA. 





CITIZENS’ SAVINGS BANK & TRUST CO. 
US. 


FITCHBURG MUTUAL FIRE INS. CO.* 


CONTRACT—COINSURANCE CLAUSE. 


Where several insurer issue coinsurance on certain property by policies 
containing an 80 per cent coinsurance clause, the contracts of each 
being separate and independent, there is no concurrent liability or 
right of contribution; each insurer binding itself to pay its propor- 
tion of the loss without reference to what may be paid by others. 


{For other cases, see Insurance, Cent. Dig. §§ 1502, 1503; Dec. Dig. § 604.) 


FIRE POLICY—AMOUNT OF LOSS—VALUE OF PROPERTY. 


Where a policy provided that the insurer should not be liable beyond the 
actual cash value of the property at the time of the loss, which should 
be estimated according to the actual cash value, with proper deduction 
for depreciation, however caused, but should not exceed what it would 
then cost the insured to repair or replace the property with material 
of like kind and quality, the insurer was not entitled to have the loss 
conclusively fixed by determining what it would cost to construct a 
similar building at the same place at the time of the loss, less the 
amount of the depreciation in value of the building destroyed from all 
causes during the time it was standing, since the policy made the cost 
of present construction a mere limitation on the extent of the re- 
covery; the question at issue being the cash value of the building de- 
stroyed, which might be established by any evidence having a legitimate 
tendency to prove the fact. 


(For other cases, see Insurance, Cent. Dig. § 1274; Dec. Dig. § 490.) 


FIRE POLICY—TOTAL LOSS—DETERMINATION. 


In an action on a fire policy, the true measure of damages in case of 
total loss is the value of the building as it stood on the land just 
before the fire, which rule recognizes the connection of the building 
with the land as an element affecting the value of the structure. 


(For other cases, see Insurance, Cent. Dig. § 1274; Dec. Dig. § 499.) 
TOTAL LOSS—MEASURE OF DAMAGES—RENTAL VALUE. 


While the income of a building destroyed by fire cannot be made the 
measure of its cash value in an action on the policy, evidence of its 
rental value may be shown as an element in determining the value. 


(For other cases, see Insurance, Cent. Dig. § 1695; Dec. Dig. § 660.) 


BUSINESS PROPERTY—VALUE—EXPENSE. 


In an action on a policy on a business building, evidence of the totals of 
the classified expenses used in arriving at the net income that a janitor 
was needed and that the amount paid him was reasonable, the cost 
of caring for the property, though the work was done by an official 
of plaintiff in connection with other work and without extra allowance, 
the rental value of the rooms occupied by plaintiff, and a statement 


* Decision rendered, Nov. 8, 1912. 84 Atl. Rep. 970. 
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of what the receipts would have been if the amount so testified to 
had been included, was admissible as bearing on the value of the 
property. 

(For other cases, see Insurance, Cent. Dig. § 1695; Dec. Dig. § 660.) 


EXPERTS—VALUE OF PROPERTY. 


In an action on a fire policy on a business building, a witness who testi- 
fied that he was acquainted with the building, knew to some extent 
the rental value of like property, and had informed himself as to the 
rental value of the property in question, was properly permitted to 
testify as to the value of the building and lot and the value of each 
separately. 


(For other cases, see Insurance, Cent. Dig. § 1347; Dec. Dig. § 543.) 


FIRE POLICY—VALUE OF PROPERTY—LISTERS’ APPRAISAL. 


In an action on a fire policy, the quadrennial appraisal of the listers, 
showing their valuation of the building and lot, was admissible, in 
connection with other evidence, to show the value of the building. 


(For other cases, see Insurance, Cent. Dig. § 1695; Dec. Dig. § 660.) 


VALUE OF BUILDING—EVIDENCE. 


Where, in an action on a fire policy, plaintiff claimed that some of the 
walls left standing were not worth using and should have been taken 
down, but were in fact repaired and used, it was entitled to show 
in explanation that this method of rebuilding was adopted because it 
required less time, and that the early occupancy of the building was 
important to its business. 


(For other cases, see Insurance, Cent. Dig. § 1695; Dec. Dig. § 660.) 


FIRE POLICY—ACTION—VERDICT. 


The fact that a fire policy contained an 80 per cent coinsurance clause did 
not require the court, in the exercise of discretion, to take special 
verdicts showing the value of the property before and after the fire; 
such clause not being involved in the ascertainment of the loss, its 
application being a matter for the determination of the court from 
an inspection of the contract. 


(For other cases, see Insurance, Cent. Dig. §§ 1785-1787; Dec. Dig. § 670.) 
Munson and Haselton, JJ., dissenting in part. 


Exception from Caledonia County Court; E. L. Waterman, 
Judge. 

Action by the Citizens’ Savings Bank & Trust Company against 
the Fitchburg Mutual Fire Insurance Company. Judgment for 
plaintiff, and defendant brings exceptions. Reversed as to dam- 
ages, but otherwise affirmed and remanded for reassessment of 
damages. 


Argued before Rowell, C. J., and Munson, Watson, Haselton, 
and Powers, JJ. 


JoskEpH Fairbanks and Hower & Howe, all of St. Johnsbury, 
for Plaintiff. 
Dunnett & Suack, of St. Johnsbury, for Defendant. 
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Munson, J. 

The suit is upon a fire insurance policy of standard form con- 
taining the 80 per cent coinsurance clause. There were ten 
other policies on the property in ten other companies. It was 
provided in each of the policies that the company issuing it 
should not be liable for any loss in a proportion greater than that 
which the amount of such policy bore to the entire insurance. 
Among the companies carrying the insurance were the Vermont 
Mutual and Union Mutual Companies of Montpelier. 

[1] Ten of the jurymen who tried the case held mutual plan 
policies in one or the other of these companies. The defendant 
claimed they were disqualified by reason of this fact. The in- 
terest which disqualifies is a pecuniary interest. State vs. Sutton, 
74 Vt. 12, 52 Atl. 116. These jurors were not interested in the 
event of the suit unless the companies of which they were 
members would be affected by the judgment through the appor- 
tionment clause contained in all the policies. This clause has 
been the subject of numerous adjudications, and it is held, with 
substantial unanimity, that the amount paid by one company, 
whether in settlement or on judgment, in no way affects the 
liability of the other companies. 

[2] The contracts of the several companies are entirely sep- 
arate and independent of one another. There is no concurrent 
liability and no right of contribution. Each company binds itself 
to pay its proportion of the loss without any reference to what 
may be paid by the others. Clement, Fire Ins. 307; Hanover 
Fire Ins. Co. vs. Brown, 77 Md. 64, 25 Atl. 989, 27 Atl. 314, 39 
Am. St. Rep. 386; Bardwell vs. Conway Ins. Co., 118 Mass. 465; 
Fitzsimmons vs. City Fire Ins. Co., 18 Wis. 236, 86 Am. Dec. 761 ; 
Lucas vs. Jefferson Ins. Co., 6 Cow. (N. Y.) 635. 

The various exceptions taken to the admission of evidence 
offered by the plaintiff to show the amount of the loss cannot well 
be considered in detail without some previous reference to the 
claims made and the positions taken regarding the method of as- 
certaining the loss. The defendant contended, as shown by its 
request to charge, that the value of the building at the time of the 
fire was what it would cost to construct such a building in St. 
Johnsbury at that time, less the amount of the depreciation in 
value of the building destroyed, from all causes, during the time 
it was standing. The court instructed the jury that the real estate 
loss might be determined either “by finding the actual cash value 
of what remained after the fire and deducting that from the ac- 
tual cash value of the building before the fire, or by estimating 
the damage from the evidence” before the jury—‘“the evidence 
of witnesses of what the loss was.” The plaintiff introduced 
without objection a statement of the gross and net income of 
the building for the three years preceding the loss. The plaintiff 
was then permitted to introduce under exception, in support of 
this statement, evidence of the expense of maintaining the build- 
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ing during these years, covering the items of taxes, water rent, 
lights for the halls, insurance, fuel, repairs, janitor, miscellaneous 
expenses, and a charge for managing the property. The plaintiff 
also introduced the opinion of a witness that a fair rental for 
that part of the building occupied by the plaintiff itself would 
have been from $1,000 to $1,200, and evidence of what the aver- 
age net income of the building had been for the past thirteen 
years, allowing $1,200 a year for the use of the banking rooms. 
The plaintiff also introduced the opinion of a witness as to the 
fair cash value of the building at the time of the fire. 

[3] The plaintiff’s policy provides that the company shall not 
be liable beyond the actual cash value of the property at the time 
of the loss, and that the loss shall be estimated according to the 
actual cash value, with proper deduction for depreciation, how- 
ever caused, but shall not exceed what it would then cost the 
insured to repair or replace the property with material of like 
kind and quality. The rule now formulated by the defendant in 
its request would arrive at the cash value of the building destroyed 
by a process based on the cost of constructing a new one. The 
only specific objection made to this request by the plaintiff is 
that it limits the jury to one method of determining the value of 
the building. The proposed rule makes the cost of constructing 
a new building the basis of ascertainment, and lessens this by 
the depreciation in the value of the old building from all causes. 
The method of arriving at the depreciation is correct, but the 
result is not applied as contemplated by the contract. The pol- 
icy makes the cash value of the building destroyed the basis of 
ascertainment, taking into account its previous depreciation from 
all causes, and makes the cost of present construction a mere 
limitation upon the extent of the recovery. The cost of a new 
building may limit the recovery, but cannot be made a controlling 
factor in the conduct of the inquiry. The cash value of the 
building destroyed is the fundamental fact to be established, and 
any evidence which has a legitimate tendency to prove that fact 
is admissible. ‘The question is whether proof of rental value 
is legitimate evidence to establish the actual cash value of a 
building. 

[4] It is held by good authorities that the true measure of dam- 
ages in the case of a total loss is the value of the building as it 
stood upon the land just before the fire. 2 Sedg. Dam. § 722; 
Hilton vs. Phoenix, etc., Co., 92 Me. 272, 42 Atl. 412. This rec- 
ognizes the connection of the building with the land as an element 
affecting the value of the structure. The lot and the building are 
parts of an entire property, and neither can be given a separate 
value without considering its relation to the other. Other matters 
which enter into the problem of value are the site and construc- 
tion of a building considered with reference to existing local de- 
mands. The location of a building and the purpose for which it 
is constructed may call for instructions having reference to these 
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conditions, and may justify the admission of evidence specially 
adapted to a particular class of cases. The consideration affect- 
ing the value of a family residence and of an apartment house or 
office building are not entirely the same. But these suggestions 
do not justify the conclusion that the rule is anything different 
from that stated. 

[5] It is evident that the income of a building cannot be made 
the measure of its cash value. The rents received from the 
tenants of a building are earned in part by the land on which it 
stands, and a determination of the value of the building on the 
basis of its income would give it an increased value because of a 
property interest not insurable and not affected by the loss. An 
old building may be kept in a state of repair sufficient to secure 
its continued occupation at the same rental without preventing or 
making good the gradual deterioration of the property. On the 
other hand, a building bringing in no income and put to no use 
is property of value, and the local conditions bearing upon the 
probability of its coming to profitable use would be material con- 
siderations in fixing its value. While the net income of a rental 
building cannot accepted as the measure of its actual cash value, 
we think it may be shown in evidence as an aid in determining the 
value. Our conclusion that evidence of the rental value of this 
property was admissible as bearing upon the question of the ac- 
tual cash value of the building practically disposes of many of 
the exceptions taken to the admission of evidence. 

[6] It was proper to receive the totals of the classified ex- 
penses used in arriving at the net income, and evidence that a 
janitor was needed and that the amount paid him was reasonable. 
It was not error to include in this showing evidence of what it 
was worth to care for the property, although the work was done 
by an official of the plaintiff in connection with his other work 
for the plaintiff, and without an extra allowance for the service. 
It was equally permissible to receive evidence of the rental value 
of the rooms occupied by the plaintiff, and a statement of what 
the receipts would have been if the amount testified to had been 
included. The value of the property was to be arrived at by a 
showing of the rents earned and the costs properly chargeable 
against the rents. The legitimate probative effect of the evi- 
dence as a whole was not destroyed by the facts made the ground 
of objection. The entire situation was for the consideration and 
judgment of the jury in its bearing upon the question of valua- 
tion. 

[7] It was not error to receive the testimony of plaintiff's 
president, based on his experience as an owner of like property in 
St. Johnsbury, that a piece of real estate of this character ought 
to pay at least 6 per cent net on the money invested. The state- 
ment was not what it ought to pay as an independent proposition, 
but what it ought to pay judging by what other property of that 
class did pay. It was one way of presenting the judgment of the 
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witness as to the probable income of the property ; in other words, 
his opinion as to its rental value. 

[8] A witness who testified that he was acquainted with this 
building, and knew to some extent the rental value of like prop- 
erty, and had informed himself of the rental value of this prop- 
erty, was permitted to give his opinion as to the value of the 
building and lot and the value of each separately. This was re- 
ceived against the defendant’s objection that the judgment of the 
witness was based upon what some one had told him. The same 
situation was presented in Lamoille Valley R. R. Co. vs. Bixby, 
57 Vt. 548, and it was there held that the court could not say, 
as matter of law, that it was error to receive the testimony. 

[9] The quadrennial appraisal of the listers was received to 
show their valuation of the building and lot, and was objected to 
as not competent proof of the value of the building. Public doc- 
uments which would otherwise be inadmissible for the purpose 
of the offer are often received to establish facts stated therein 
on the ground that they are made by public officers acting under 
oath and by requirement of law. A majority of the court think 
that the listers’ valuation of the building and lot was properly 
received to be considered in connection with other evidence in 
arriving at the value of the building. 

[10] The plaintiff claimed that some of the walls left standing 
were not worth using and should have been taken down, but they 
were in fact repaired and used. In explanation of this, it was 
proper for the plaintiff to show that an early occupancy of the 
building was important to its business, and that this method of 
rebuilding was adopted because it required the least time. 

[11] During the cross-examination of plaintiff’s treasurer, the 
defendant introduced three applications for insurance on the 
building in question, made respectively in 1898, 1903, and 1906, 
and all executed by the witness. The first of these placed the 
cash value of the land and building at $60,000, and the cash 
value of the land without the building at $15,000. In the second 
and third, the value of the property insured was given as $50,000. 
In redirect examination the witness stated that the $60,000 named 
in the first application included the lot, and afterwards testified, 
subject to exception, that his opinion as to the value of the building 
was changed by the insufficiency of the income to make it a pay- 
ing investment, and that the valuation was reduced from time 
to time to $40,000 by charging off $5,000 a year, and that this was 
in accordance with his opinion as to its value. The applications 
were evidently produced to discredit testimony previously given 
by the witness as to the value of the property, and a re-examina- 
tion of this character was permissible to account for any incon- 
sistencies that appeared between the applications and his direct 
testimony. 

[12] Before the arguments were had, the defendant waived its 
right to go to the jury upon any question except as the damages. 
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It appears that the case was tried on plea and notice, but there is 
nothing in the case to show whether there was any attempt to 
establish fraud. The attorney making the opening argument for 
the plaintiff started to make some statement about fraud, where- 
upon defendant’s counsel said they did not claim that any fraud 
was established, and plaintiff's counsel replied: ‘You claimed it 
in your answer.” This was allowed by a colloquy in which plain- 
tiff’s counsel made repeated references to what was set up in 
defendant’s notice and to the number of claims of fraud con- 
tained in it, and defendant’s counsel repeatedly took exception to 
the statements made. The court expressed a doubt as to the no- 
tice having much effect on the question of damages, but said that 
it was a part of the files, and that, so far as it had any bearing on 
that question, it was in the case, and allowed the defendant an 
exception if it was entitled to one, and directed that the argument 
proceed. As the case stands, it is not necessary to give the 
record a particular examination with reference to the exceptions 
claimed or the scope of the allowance. It is enough to say that 
the defendant had a right to waive the submission of all questions 
except that of damage, and to have the argument confined to that 
question. . 

[13] The attorney making the closing argument for the plain- 
tiff said, subject to exception: “I submit to you that every father 
and every mother, and every business man, whether he is of a 
large concern or of a humble concern, who knows about this 
lawsuit, is watching, is listening, and will inquire what the jury 
does with the insurance company.’ ‘These remarks were an 
objectionable suggestion to the jury of matters not proper for 
their consideration, and were such as to justify, and in fact re- 
quire, a reversal of the judgment. 

[14] The defendant excepted to the refusal of the court to take 
special verdicts showing the value of the property before the 
fire and after the fire. It is claimed that this refusal was legal 
error, in view of the computation necessary to determine the dam- 
ages under the 80 per cent or coinsurance clause. It is claimed, 
further, that these special findings were so essential to the pro- 
tection of the defendant under a general verdict, with this com- 
putation left to the jury, that the failure to submit them was 
an abuse of discretion. We think the manner of submitting the 
case was so far a matter of discretion that neither of these claims 
can be sustained. But it was not necessary for the court to have 
the jury make this computation. The 80 per cent or coinsurance 
clause was not involved in ascertaining the loss, but was merely 
a rule for apportioning the loss between the insurance company 
and the insured. The only two issues of fact in controversy 
were, What was the value of the building at the time of the 
fire, and how much of that value was lost? With the amount of 
the loss ascertained, the effect of the coinsurance clause was a 
mere matter of mathematical calculation. If there was any dis- 
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pute as to the meaning and effect of that clause, it was to be de- 
termined by the court from an inspection of the contract. 


[15] There was no exception to the submission of this matter 
to the jury, and the question whether it was error to do so is 
not before us. But it seems clear that the better practice in a 
case of this kind would be to confine the jury to the question of 
loss and have the court make the mathematical calculation called 
for by the coinsurance clause. 


The defendant’s request to charge, which has already been re- 
ferred to in connection with matters of evidence, requires fur- 
ther consideration. The plaintiff’s evidence tended to show that 
the building was worth $35,000 at the time of the fire, and that 
what remained after the fire was worth $5,000, making the loss 
$30,000. The defendant offered no evidence to show that the loss 
was less than $30,000, but its evidence tended to show that the 
building was worth from $62,000 to $65,000, and that what re- 
mained after the fire was worth at least $30,000. The transcript 
of testimony is not before us, and there is nothing in the excep- 
tions to indicate that there was any evidence in the case showing 
the cost of the new building and its construction and finish as 
compared with the old, or evidence of what it would cost to re- 
pair or replace the building with material of like kind and quality. 
So there is nothing to indicate that the defendant was relying 
upon the cost of construction as a limitation upon the right of 
recovery, or that the instruction was called for by any phase of 
the evidence; and, if the request is approved, it must stand as a 
construction of the contract and a rule for ascertaining the actual 
cash value of the property in all cases. 


The request assumes that the cost of a new building, less 
the depreciation of the old building necessarily represents the 
actual cash value of the old building. This view is inconsis- 
tent with the terms of the contract. The very frame of the 
provision implies that the actual cash value of an insured 
building, taking into account its depreciation from all causes, 
may, in some circumstances, be more than the cost of re- 
placing it. The apparent purpose of the provision is to protect 
the insurer from appreciations of real estate values which are 
not caused by and do not depend upon the cost of construction. 
The policy does not make the cost of replacement the invariable 
test of actual cash value, but limits the recovery in cases where 
an ascertainment according to actual cash value would exceed that 
amount. The plaintiff proceeds to make out his case by any 
evidence which legitimately tends to show actual cash value. The 
defendant may guard against a possible finding in excess of the 
cost of replacement by introducing evidence of what that cost 
would be. But it cannot confine the plaintiff to proof of that 
character by making the cost of construction the basis of ascer- 
tainment. 


Vol. XLII.—8. 
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Judgment reversed as to damages, but otherwise affirmed, and 
cause remanded for a reassessment of damages. 

Watson, J., concurs in the result. Munson and Haselton, JJ., 
dissent from the holding that the quadrennial valuation was ad- 
missible. 


SUPREME COURT OF OKLAHOMA. 


CONLEY 
Us. 


NORTHWESTERN FIRE & MARINE INS. CO* 


ACTIONS—PLEADING. 

In an action brought on a fire insurance policy, written prior to statehood 
in the Indian Territory, it was alleged in the petition that the de- 
fendant company knew that the fee simple title to the land upon which 
the insured building was situated was in the Choctaw and Chickasaw 
Tribes of Indians, and not in the plaintiff, and that defendant com- 
pany for a long time prior thereto had been engaged in the fire in- 
surance business in said territory, and had full knowledge of the 
character of land titles therein, and that thereby the condition of 
the policy with reference to sole and unconditional ownership and 
fee simple title in the plaintiff was waived. Held, that the petition 
stated a good cause of. action, and that the court committed reversible 
error in sustaining defendant’s demurrer to plaintiff’s petition. 

= anes cases, see Insurance, Cent. Dig. §§ 1503, 1596, 1598; Dec. Dig. 

34. 


WAIVER—CONDITIONS AS TO OWNERSHIP. 


Under the facts charged, the defendant company was estopped from 
claiming a forfeiture under the terms of the policy. 


(For e _ see Insurance, Cent. Dig. §§ 942, 966, 967, 975-907; Dec. 
&. 3 377. 


Commissioners’ Opinion, Division No. 1. Error from Dis- 
trict Court, Coal County; A. T. West, Judge. 

Action by W. J. Conley against the Northwestern Fire & 
Marine Insurance Company. From a judgment sustaining a 
demurrer to the petition and dismissing plaintiff’s cause of ac- 
tion, he brings error. Reversed and remanded, with directions. 


C. M. THREADGILL and GEorcE TrIcE, both of Coalgate, for 
Plaintiff in Error. 

BuRWELL, Crockett & JoHNSON, of Oklahoma City, for De- 
fendant in Error. 


* Decision rendered, Oct. 15, 1912. 127 Pac. Rep. 424. Syllabus by 
the Court. 
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SHarp, C. 

December 28, 1908, plaintiff brought suit against the defend- 
ant in the District Court of Coal County, on a certain policy of 
fire insurance issued and countersigned August 28, 1907, by the 
local agent of the defendant company at Coalgate, I. T. The 
petition alleged that the building insured by the terms of said 
policy was totally destroyed by fire September 4, 1907. A copy 
of the policy, marked as an exhibit, was attached to plaintiff’s 
petition. Among the stipulations found in the policy is the fol- 
lowing: “This entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void * * 
if the interest of the insured be other than unconditional and sole 
ownership; or if the subject of insurance be a building on 
ground not owned by the insured in fee simple.” Paragraph 5 
of the petition, after referring to the foregoing stipulation, in 
part is as follows: “Which said condition defendant waived in 
the following manner: That at the time plaintiff made applica- 
tion to the agent of the company for the contract of insurance 
herein sued upon he fully advised said agent of the nature of 
his title to the building insured and the land and ground upon 
which said building was located, and that the building and 
ground upon which said building was located was situated in the 
Indian Territory, and that defendant well knew that the fee- 
simple title to the ground upon which the said building was situ- 
ated was in the Choctaw and Chickasaw Tribes of Indians, and 
not in this plaintiff. That at the time the defendant made the 
contract of insurance herein sued upon, and for a long time 
prior thereto, it had been engaged in the business of insuring 
property in the Indian Territory, and had full knowledge of the 
fact that the fee-simple title to practically all the land in the 
Indian Territory was not in the individual citizens of said Ter- 
ritory, or in those whom defendant contracted to insure, but 
was in the Choctaw and Chickasaw Tribes of Indians, subject 
to approval of U. S. of America,” etc. 

[1, 2] The defendant demurred to the petition, charging, first, 
that the petition, and each and every paragraph thereof, failed to 
state facts sufficient to constitute a cause of action in favor of 
plaintiff and against defendant; and, second, that the fifth para- 
graph of said petition failed to state facts sufficient to constitute 
a waiver of the provisions of the policy. Counsel for defendant 
in error cite and rely upon the following cases, which they 
claim are controlling of the question presented: Liverpool & 
London & Globe Insurance Co. vs. T. M. Richardson Lumber 
Co., 11 Okl. 585, 69 Pac. 938; Deming Investment Co. vs. 
Shawnee Fire Insurance Co., 16 Okl. 1, 83 Pac. 918, 4 L. R. A. 
(N. S.) 607; Sullivan vs. Mercantile Town Mutual Insurance 
Co., 20 Okl. 460, 94 Pac. 676, 129 Am. St. Rep. 761; Northern 
Assurance Co. vs. Grandview Building Association, 183 U. S. 
308, 22 Sup. Ct. 133, 46 L. Ed. 213; Ben Cephus Case, 127 Pac. 
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After reference to that provision of the policy which pro- 
vides that “no officer, agent, or other representative of this 
company shall have power to waive any provision or condition 
of this policy except such as by the terms of this policy may be 
the subject of agreement indorsed hereon or added hereto, and 
as to such provisions and conditions, no officer, agent or repre- 
sentative shall have such power or be deemed or held to have 
waived such provisions and conditions unless such waiver, if 
any, shall be written upon or attached hereto, nor shall any 
privilege or permission affecting the insurance under this policy 
of insurance exist or be claimed by the insured unless so writ- 
ten or attached,” it is contended that by the terms of said pro- 
visions, as construed in the foregoing cases, the demurrer to the 
petition was properly sustained. But counsel are clearly mis- 
taken in the position assumed by plaintiff. The petition charged 
that the defendant at the time well knew that the fee-simple title 
to the ground upon which said building was situated was in the 
Choctaw and Chickasaw Tribes of Indians, and not in the plain- 
tiff. The question was one not of notice to the local agent of 
the defendant company, but of notice to the company itself. 
The petition further charged that at the time the defendant en- 
tered into the contract of insurance, and for a long time prior 
thereto, it had been engaged in the fire insurance business in the 
Indian Territory, and had full knowledge of the fact that the 
fee-simple title to practically all the lands in the Indian Terri- 
tory was not in the individual citizens of said territory, or in 
those whom defendant contracted to insure, but, on the other 
hand, was in the Choctaw and Chickasaw Tribes of Indians, and 
that by its conduct in the premises defendant waived the condi- 
tion with reference to unconditional and sole ownership, and 
was estopped from pleading said stipulation or condition in bar 
of a recovery. For the purposes of the demurrer, the truth of the 
allegations of the petition stands admitted. 

In German-American Insurance Co. vs. Paul, 5 Ind. T. 703, 
83 S. W. 60, the exact question here presented was decided by 
the United States Coutt of Appeals for the Indian Territory, 
where Clayton, J., after discussing the title to the lands of the 
Five Civilized Tribes, including that of the Cherokee Nation, 
said: “And up to the passage of the act of June 28, 1898, c. 517, 
30 Stat. 495, entitled ‘An act for the protection of the people of 
the Indian Territory, and for other purposes,’ nearly four years 
after the execution of the policy of insurance sued on in this 
case, the United States had not given its consent, by treaty or 
otherwise, to the Cherokee Nation to alienate any of its lands; 
and therefore, by public law, known to all the parties to this 
suit, it was impossible for any white man or individual Indian 
to own the fee to any land in the Cherokee Nation. Hence, if 
it be true that this impossible stipulation rendered the whole 
policy void, when this company came into the Indian Territory 
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seeking the business of the people, and in exchange for the 
premium paid to it presented to them such a policy, knowing 
that it would bind them to no duty, and imposed upon them 
no obligation, should it not, in good conscience, either have run 
the pen through this printed stipulation, or have refused al- 
together to issue the policy? This was most assuredly its duty, 
and, having failed in it, and having made no offer to return the 
premium, the company is now estopped from setting up this 
clause as a defense. The probable truth is that the parties 
considered it as a nullity. That the defendant so regarded it 
we gather from the following somewhat apologetic statement 
of the company’s counsel in their brief. They say: ‘This 
question, as a matter of fact, should have been taken from the 
jury entirely, because, as we contend, under the unmistakable 
proof, this plaintiff could not have been the owner, under any 
circumstances, of improvements on the public domain of the 
Cherokee Nation. This is no effort to get around, upon a tech- 
nicality, the payment of a just and proper loss of property de- 
stroyed, which was situated upon the public domain of the Chero- 
kee Nation. The peculiar conditions existing at that time in 
the territory were well known to the insurance companies, and 
they wrote insurance in the light of the knowledge of these 
conditions; and not any one of them has ever at any time at- 
tempted to avoid the payment of a policy honestly obtained and 
written upon improvements properly owned upon such public do- 
main.’ If the peculiar conditions existing at the time in the terri- 
tory were well known to the insurance companies, and they wrote 
insurance in the light of the knowledge of those conditions, can 
they now be heard to say that they have been misled to their 
injury by a retention in the policy of a clause known to them 
at the time to be totally inapplicable and inconsistent with those 
conditions, and on which, if retained in their policies, would 
absolutely prevent them from doing any legitimate business in 
this territory? This policy was printed by the company. It 
was one of their usual forms. They put in the impossible clause. 
It was an instrument prepared by them, and presented to the 
insured with the implied understanding, at least, that it was cor- 
rect, and not a mere invitation to folly, or a bid for money 
without consideration. The clause was for their benefit. They 
received the premium, and have made no tender of it back to 
plaintiff. Under such circumstances, the company is estopped to 
set up the clause of the policy creating the forfeiture. The 
contention now made by the company resolves itself into this: 
‘We are a fire insurance company. We desire to do business 
with the people of the Indian Territory. Under the law of this 
territory, no person can hold the fee-simple title to the lands 
upon which their buildings stand. Our printed form of policy 
contains a provision that the assured must be the owner of the 
land in fee simple, and, if not, he forfeits all rights under it. 
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We must, therefore, either change our form of policy, or pre- 
sent to the people of that territory one void as to them, and, 
because of our superior knowledge of the fact, fraudulent as 
to us; but, notwithstanding this fact, we will insure under them, 
and in a case of loss we will honestly pay it [an admission that 
you did not rely on it, and one which strikes it out of the con- 
tract], or we will retain the premium, and not pay the loss [an 
admission of fraudulent intent which estops you from setting 
up the forfeiture clause as a defense].’ So, in either event, the 
policy must be construed as if the provision had not been 
written into it. The very statement of the proposition con- 
demns it. No reason can be given, and the defendant company 
has not attempted it, why, as to the policies intended to be used 
in the Indian Territory, such a provision should have been in- 
serted in them. They might as well have required that the 
insured should have had a fee-simple title to Paradise, or Hades, 
as the one inserted. Both would be considered by the courts 
as irrelevant to the contract, and immaterial, and of no binding 
effect.” 

So far as we are advised, no appeal from this decision was 
ever prosecuted. At least, it was never reversed, and was the 
law in the Indian Territory both at the time the contract of 
insurance in the case was entered into, and of the subsequent 
loss, and is not in conflict with any former decision of this 
court, but instead was cited with approval in Arkansas Insur- 
ance Co. vs. Cox, 21 Okl. 873, 98 Pac. 552, 20 L. R. A. (N. S.) 
775, 129 Am. St. Rep. 808, in which it was said: “The law 
will not permit it [the insurer], with full knowledge of the con- 
dition of the legal title to the land on which the insured’s prop- 
erty was located, to accept the application and premium note 
given by the insured in payment of the premium on the policy, 
and to insert in the policy a provision contrary to the condi- 
tions of the title as represented by the application, by which it 
may defeat the right of recovery in case of loss”—citing the Ger- 
man-American Insurance Co. vs. Paul, supra, and Allen vs. 
Pheenix Assurance Co., 12 Idaho, 653, 88 Pac. 246, 8 L. R. A. 
(N. S.) 903, 10 Ann. Cas. 328. To have permitted fire insur- 
ance companies to carry on their business in the Indian Terri- 
tory with full knowledge of the law with reference to titles to 
lands therein, and to defeat a recovery on a policy of insurance 
after loss sustained, would render such contracts of indemnity 
in multitudes of cases, not a protection against loss, but instead 
a delusion and a snare to the victims of premeditated cunning. 
Phoenix Assurance Co. vs. Bowdere, 67 Miss. 620, 7 South. 596, 
19 Am. St. Rep. 326; Capital City Insurance Co. vs. Caldwell 
Bros., 95 Ala. 79, 10 South. 355. 

We are not unmindful of the change in the law pertaining to 
the titles of lands in the Choctaw Nation, enacted since the de- 
cision in German-American Insurance Co. vs. Paul, supra. The 
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petition, however, charged that the title to the land upon which 
the building destroyed was situated was, and that defendant 
company knew it to be, in the Choctaw and Chickasaw Tribes 
of Indians, and brought the case within the rule announced in 
German-American Insurance Co. vs. Paul, supra. We know 
judicially that by a treaty of the Choctaw and Chickasaw Na- 
tions that individual titles were obtainable in many, if not all, 
the government town sites in the Indian Territory at the time 
that the policy of insurance was written. On the other hand, we 
do not know the condition of the title to the lot in question. It 
may or may not have been in the Choctaw and Chickasaw Na- 
tions at the time the policy was written. It was alleged in the 
petition that it was in the former, and we are considering a de- 
murrer to this petition, and not anticipating what the facts may 
develop upon a trial. The question presented is not altogether 
a new one, although the authorities announcing the rule are lim- 
ited in number. In Allen vs. Phoenix Assurance Co., supra, it 
was held that where the insurance policy contains a clause like 
that here presented, and it is shown that the property insured 
was situated upon a government homestead, under a claim by 
the insured in which the legal title remained in the United States 
government, and on which final proof was not made until after 
the loss by fire, that there was not such a failure of title as to 
defeat the right of recovery under this stipulation as to owner- 
ship. 

We have considered the only ground of demurrer discussed by 
counsel in their briefs. ‘The case is one readily distinguishable 
from the former decisions of this court reviewed and considered 
in Des Moines Insurance Co. vs. Moon, 126 Pac. 753, recently 
decided, and not yet officially reported. It was therefore re- 
versible error for the trial court to sustain defendant’s demurrer 
to plaintiff’s petition. 

The cause should be reversed and remanded, with directions 
to overrule the demurrer to plaintiff’s petition. 


PER CurRIAM. 
Adopted in whole. 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


INTERSTATE FIRE INS. CO. 
Us. 


McFALL.* 


AGREEMENT TO INSURE—POLICY—FAILURE TO DELIVER. 


Where an agent having authority to issue policies an give credit for 
premiums agreed to insure complainant’s property for $900 for one 
year, and give plaintiff thirty days’ credit for payment of the pre- 
mium, and the property was thereafter totally destroyed by fire, 
the insurer was bound, though the policy had never been delivered 
or the premium paid; the property having been fairly valued, and 
there having been no misrepresentation. 


(For other cases, see Insurance, Cent. Dig. §§ 188-194; Dec. Dig. § 128.) 


FIRE POLICY—APPORTION MENT. 


Where defendant contracted to issue a policy for $900 on plaintiff's store 
building, warehouse, and barn, which constituted, in fact, a single 
structure, and the property was totally destroyed after the risk took 
effect, but before the policy was delivered, it was not material to 
defendant’s liability that there had been no apportionment of the risk 
on the property insured. 


(For other cases, see Insurance, Cent. Dig. §§ 188-194; Dec. Dig. § 128.) 


LOSS—PREMIUM—CREDIT. 


Where thirty days’ credit was given plaintiff in which to pay the pre- 
mium on a policy, and a total loss was sustained before the pre- 
mium became due, defendant was entitled to a deduction of the pre- 
mium from the amount payable under the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1293, 1204; Dec. Dig. § 508.) 


Appeal from Circuit Court, Wise County. 
Bill of one McFall against the Interstate Fire Insurance Com- 
pany. Decree for plaintiff, and defendant appeals. Affirmed. 


R. W. Wrruers, of Smithfield, and Irvine & Morrison, of Big 
Stone Gap, for Appellant. 

Vicars & Perry, of Wise, for Appellee. 

Kerra, P. 

McFall filed his bill in the Circuit Court of Wise County, 
which states that on the 11th day of November, 1909, the Inter- 
state Fire Insurance Company, through its agent, the Virginia- 
Kentucky Insurance Corporation, solicited him to take out a 
policy of fire insurance on a certain storehouse, warehouse, and 
barn owned by him; that the Virginia-Kentucky Insurance Cor- 
poration was the authorized agent and representative of the 
Interstate Fire Insurance Company for the purpose of effecting 
fire insurance on property and issuing and delivering policies of 


* Decision rendered, Nov. 21, 1912. 79 S. E. Rep. 293. 
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fire insurance covering the risks on such property; that he (Mc- 
Fall) did, at the solicitation of said Interstate Fire Insurance 
Company, make due application for insurance in the sum of 
$900 on the said storehouse, warehouse, and barn, which policy 
of insurance was to be issued under and in pursuance of said 
application, and in conformity with the Virginia standard of fire 
insurance policies. The risk was to commence on the 13th day 
of November, 1909, at noon, and was to run for a period of one 
year from that date. The bill states that said application was 
received and accepted by the Virginia-Kentucky Insurance Cor- 
poration, agent of the Interstate Fire Insurance Company, and it 
thereby agreed and promised complainant, in consideration of 
the sum of $18, the premium on said policy of insurance speci- 
fied in said application to be paid to the Interstate Fire Insur- 
ance Company, to issue and deliver unto complainant a policy of 
fire insurance in the sum of $900; that no policy of fire insur- 
ance had ever been issued and delivered to complainant insur- 
ing his property under and pursuant to said application; that 
on the night of the 13th day of November, 1909, and after the 
time at which said policy of insurance should and would have 
become effective, and while the property was being occupied by 
complainant as a mercantile and private barn, which the Inter- 
state Fire Insurance Company had agreed and promised to in- 
sure against loss by fire, it was totally destroyed by fire; that 
thereupon complainant requested the Virginia-Kentucky Insur- 
ance Corporation, agent and representative, as aforesaid, of the 
Interstate Fire Insurance Company, to issue and deliver to com- 
plainant a policy in accordance with said contract and in pur- 
suance of said application; that he tendered to said Interstate 
Fire Insurance Company, by and through its agent and repre- 
sentative, the Virginia-Kentucky Insurance Corporation, the said 
sum of $18, premium therefor, but that said Interstate Fire In- 
surance Company failed and refused to issue and deliver to com- 
plainant the said policy of insurance under and pursuant to said 
application; that due notice of the loss of the property by fire, 
as aforesaid, was given in writing to the Interstate Fire Insurance 
Company, and to its agent, Virginia-Kentucky Insurance Cor- 
poration, and due and proper proof of loss was furnished to said 
Interstate Fire Insurance Company and its agent, Virginia-Ken- 
tucky Insurance Corporation, within ninety days from the date 
of loss by fire aforesaid. 

Complainant avers that by reason of the premises there was 
a valid and binding contract between him and the Interstate 
Fire Insurance Company to insure the property specified; that 
the Interstate Fire Insurance Company was under obligation to 
issue and deliver to complainant a fire insurance policy in the 
sum of $900; and that said contract of insurance, as above set 
forth, is such a contract as a court of equity will specifically en- 
force, with proper prayers for relief. 
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The defendant demurred to and answered this bill. It denies 
that through its agent it solicited the plaintiff to take out a 
policy of fire insurance with it on the property mentioned in the 
bill. It admits that the Virginia-Kentucky Insurance Corpora- 
tion was its duly authorized agent for the purpose of effecting 
fire insurance on property and issuing and delivering policies 
covering risks on property. It denies that any application was 
received and accepted by it through its agent, and that it ever 
promised in consideration of the sum of $18, or any other sum, 
to issue and deliver to plaintiff a policy of fire insurance in the 
sum of $900, or any other sum. It neither admits nor denies the 
destruction of the building by fire, denies all knowledge of the 
subject, and requires proof of this allegation. ‘The respondent 
further claims that if a fire did occur at the time and in the man- 
ner stated in plaintiff’s bill, and the buildings were burned as 
alleged, the plaintiff would not, under the facts of this case, be 
entitled to recover the sum of $900, because the plaintiff did not 
comply with the terms of the policy, and the value of the prop- 
erty alleged to have been burned did not amount to enough to 
justify the recovery of the sum of $900, or anything near that 
amount. 

There is no merit in the demurrer. 

[1] In the case of Wooddy vs. Old Dominion Ins. Co., 31 
Grat. (72 Va.) 362, 31 Am: Rep. 732, it is said that, “where a 
contract for the insurance of a building has been made with the 
agent of an insurance company having authority to issue policies 
and the premium has been paid, but before the policy is issued 
the building is consumed by fire, a court of equity has jurisdic- 
tion to enforce the payment of the policy at the suit of the as- 
sured against the insurance company.” A number of cases are 
there cited which are here referred to, but need not be again re- 
viewed, and which fully sustain the jurisdiction of a court of 
equity to grant relief in cases such as this. 

It is true that in Wooddy vs. Old Dominion Ins. Co. it appears 
that the premium had been paid, but the. case before us is not 
to be differentiated upon that ground; for the bill avers that 
the premium of $18, which had been agreed upon, was to be 
paid upon the issuance and delivery by the Virginia-Kentucky 
Insurance Corporation of the policy of fire insurance contracted 
for, and that the policy was never issued and delivered to com- 
plainant in accordance with the contract. 

Upon the pleadings and proofs, the Circuit Court entered a de- 
cree against the insurance company for the sum of $900, with 
legal interest from the 13th day of January, 1910, which is be- 
fore us upon an appeal granted the insurance company. 

We are of opinion that the appellee has fully proved his case. 
It is admitted that the Virginia-Kentucky Insurance Corpora- 
tion was the duly authorized agent of the Interstate Insurance 
Company for the purpose of effecting insurance on property and 
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issuing and delivering policies. There is sufficient proof that this 
agent solicited the risk, and that, on the 11th of November, 1909, 
there was an agreement between McFall and the agent of the 
insurance company to issue a policy for $900, the risk in which 
should begin on the 13th of November, 1909, at noon, and 
terminate on the 13th of November, 1910, at noon; that the 
property was fairly valued;. that no misrepresentation was made 
with respect to it; and that there was a total loss. It appears, 
further, that the agent agreed to give thirty days’ time for the 
payment of the premium. That this was within his power is 
shown by Wytheville Ins. Co. vs. Teiger, 90 Va. 277, 18 S. E. 
195; Wood on Insurance, §§ 22a, 43b; Franklin Ins. Co. vs. 
Colt, 87 U. S. (20 Wall.) 560, 22 L. Ed. 423; Vance on In- 
surance, § 67; May on Insurance, § 360. 

The conceded powers of the agent in this case were so broad 
that there is no occasion to resort to his implied or apparent 
authority to accept risks and issue policies. We will refer, how- 
ever, to Insurance Co. vs. Kinnier, 28 Grat. (69 Va.) 88; Fire 
Ins. Co. vs. Ward, 95 Va. 231, 28 S. E. 209; Insurance Co. vs. 
Williams, 95 Va. 248, 28 S. E. 214; Kitchen vs. Insurance Co., 
57 Mich. 135, 23 N. W. 616, 58 Am. Rep. 344; Erb vs. Insurance 
Co., 99 Iowa, 727, 69 N. W. 261. Authorities to the same effect 
could be cited without limit. 

[2] It is contended by the appellant that there was no ap- 
portionment of the risk upon the property insured; and there- 
fore the contract cannot be enforced. In support of this propo- 
sition Kimball vs. Lion Ins. Co. (C. C.) 17 Fed. 625, is relied 
upon; but in that case it distinctly appears that the parties con- 
templated making such apportionment, while in this case nothing 
of the sort appears. There was a total loss upon what was, in 
substance, a single risk; for, while the property insured is spoken 
of as a “store building, warehouse and barn,” it appears from 
the proof that it constituted, in fact, a single structure. 

[3] It appears that the premium of $18 was never paid, in 
point of fact, and we think that the decree of the Circuit Court 
should be amended so as to allow this sum as a credit upon the 
amount named in its decree, and that, as amended, the decree 
should be affirmed. 

Amended and affirmed. 

Cardwell, J., absent. 
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SUPREME JUDICIAL COURT OF MAINE 





BUFFALO FERTILIZER CO. 
vs. 


AROOSTOOK MUT. FIRE INS. CO.* 


LIABILITY OF INSURER—REQUISITES—“CONTRACT OF IN- 
SURANCE.” 


Under Rev. St. c. 49, § 1, providing that a contract of insurance, life 
excepted, is an agreement by which one party, for a consideration, 
promises to pay money or its equivalent or do some act of value to 
the assured upon the destruction or injury of something in which the 
other party has an interest, a party cannot recover on a contract of 
insurance without proving both an insurable interest in the property 
destroyed and a valid subsisting contract of insurance at the time 
of its destruction. 


(For other cases, see Insurance, Cent. Dig. §§ 136-138; Dec. Dig. § 114.) 
(For other definitions, see Words and Phrases, vol. 4, pp. 3674-3677.) 


INSURABLE INTEREST—TRANSFER OF PROPERTY—“MORT- 
GAGE”—“SOLD.” 


An owner of property executed a deed to a corporation in pursuance of 
an agreement by which payment therefor was to be made in the 
capital stock of the corporation at par; the value of the property to 
be determined by appraisers. Subsequently agreements were made 
between the corporation and a syndicate composed of the larger stock- 
holders of the grantor and between the grantor and the grantee for 
the purpose of aiding the grantor in adjusting its liabilities, by which 
the syndicate and grantee were to pay the indebtedness of the grantor 
and receive reimbursement therefor from the stock constituting the 
purchase price of the property, the stock to be deposited with a third 
party until such indebtedness was liquidated. Thereafter the grantor 
caused such property to be insured, the application containing a war- 
ranty that it was the sole owner, and the policy a provision that it 
should be void if the property was sold without the assent of the 
company, and subsequently the deed theretofore executed was deliv- 
ered. The policy was not assigned, and no consent to the sale was 
given. The property was destroyed by fire. -Held, that the insurance 
company was not liable, because insured had no insurable interest in 
the property at the time of its destruction, the transfer being an ab- 
solute one and not a “mortgage” within Rev. St. c. 92, § 1, defining 
mortgages as those made in the usual form, in which the condition 
is set forth in the deed, and those made by a conveyance appearing 
on its face to be absolute, with an instrument of defeasance executed 
at the same time or as part of the same transaction, since there was 
no agreement purporting to be a defeasance and also because the prop- 
erty was “sold” without the consent of the insurer within the meaning 
of that term as used in the policy, and hence the policy was invalidated 
previous to the fire. 

(For other cases, see Insurance, Cent. Dig. §§ 139-157, 177; Dec. Dig. 
§ 115.) 

(For other definitions, see Words and Phrases, vol. 5, pp. 4596-4606; vol. 
8, p. 7725; vol. 7, pp. 6540-6542; vol. 8, p. 7801.) 


——— -- 





* Decision rendered, Nov. 13, 1912. 84 Atl. Rep. 1078. 
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CONSTRUCTION OF CONTRACT—INTERESTS COVERED. 


Where an owner of a building procured insurance in a mutual insurance 
company thereon and subsequently conveyed to a‘ corporation, ‘re- 
ceiving payment in the corporation’s capital stock, its remote and con- 
tingent interest by reason of such stock was not covered by the policy, 
in view of Rev. St. c. 49, § 24, providing that domestic mutual fire 
insurance companies may make insurance on dwelling houses, stores, 
shops, and other buildings, and on household furniture, merchandise, 
and other property contained in any building within the state, and 
section 31 providing that such companies shall have a lien on the 
buildings insured and land appurtenant thereto for the amount due 
on the premium notes given as thereinbefore provided. 


(For other cases, see Insurance, Cent. Dig. §§ 139-157, 177; Dec. Dig. 

§ 115.) 

Report from Supreme Judicial Court, Aroostook County, at 
Law. 

Action by the Buffalo Fertilizer Company against the 
Aroostook Mutual Fire Insurance Company. On report from 
the trial court. Judgment for defendant. 


Argued before Whitehouse, C. J., and Savage, Spear, Cornish, 
King, and Haley, JJ. 


SHaw & Suaw, of Houlton, and Wuire & Case, of New 
York City, for Plaintiff. 

G. H. Situ, of Presque Isle, and MapicAn & MapIcANn, of 
Houlton, for Defendant. 

WHITEHOUSE, C. J. 

This is an action of assumpsit upon a fire insurance policy is- 
sued to the plaintiff by the defendant company on the 22d day 
of December, 1909, for the sum of $1,000, on a certain building 
occupied by the assured as a fertilizer house in Houlton, Me. 

[1] It is provided by section 1 of chapter 49 of the Revised 
Statutes that “a contract of insurance, life excepted, is an agree- 
ment by which one party for a consideration promises to pay 
money or its equivalent or do some act of value to the assured 
upon the destruction or injury of something in which the other 
party had an interest.” 

To entitle the plaintiff to recover in this action, it was there- 
fore incumbent upon him to establish both an insurable interest 
in the building destroyed and a valid subsisting contract of in- 
surance at the time of its destruction. 

The application for the policy declared upon contains a war- 
ranty that the plaintiff is the sole owner of the property to be in- 
sured, and the policy itself contains the established provision of 
the standard policy that “this policy shall be void” if the property 
“shall be sold without the assent of the company in writing or in 
print.” 

[2] The property was destroyed by fire on the 23d of Feb- 
ruary, 1910, and it is contended by the defendant, first, that the 
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plaintiff at that time had no insurable interest covered by this 
policy in the property destroyed, and secondly, that on the 23d 
day of December, 1909, the day following the issuance of this 
policy, the plaintiff, in violation of its terms, delivered to the 
International Agricultural Corporation a warranty deed of the 
building described in the policy. 

But it is contended by the plaintiff that the warranty deed 
given to the International Company, though absolute on its face, 
was in fact a conveyance for the security of money advanced to 
pay the debts of the plaintiff by the International Company, and 
that the “ownership of the property, in law and in equity, was 
the same at the time of the fire as on the date of the policy.” 

In support of these propositions, the plaintiff introduces four 
written agreements executed by and between the plaintiff and 
the International Company, prior to the conveyance of the prem- 
ises insured, designed to effect a transfer of all the properties of 
the plaintiff to the International Company. 

In the first of these indentures, dated July 10, 1909, the plain- 
tiff agreed to sell and convey to the International Company cer- 
tain properties and plants, including the building covered by the 
policy in suit, and the International Company agreed to pay 
therefor, in its capital stock at par, the full market value of the 
properties to be determined by appraisers. It was further agreed 
that, upon receipt of the conveyance of the property, the Inter- 
national should deliver to the plaintiff its capital stock equal to 
80 per cent of the estimated value of the plaintiff’s assets; that 
this stock should be held in the plaintiff’s treasury, and, if the 
value fixed by the appraisers should be less than 80 per cent of 
the estimated value, the requisite number of shares of stock 
should be returned to the International Company; and on the 
other hand, if the appraisal exceed 80 per cent of the estimated 
value, enough additional shares of stock should be issued to the 
plaintiff to supply the deficiency. 

In pursuance of this agreement, the plaintiff executed the deed 
above mentioned of the premises in question. The deed was 
dated September 20, 1909, but it was not delivered and recorded 
until December 23, 1909, the next day after the policy in suit 
was issued. 

Subsequently an agreement was made between the Interna- 
tional Company and a syndicate composed of the larger owners 
of the plaintiff company, and still later another agreement be- 
tween this syndicate and the International Company, and a fur- 
ther agreement between the plaintiff and the International, all 
for the ultimate purpose of aiding the plaintiff in adjusting its 
liabilities in accordance with the terms of the agreement of July 
10th. By the terms of the three later agreements, the members 
of the syndicate were to accept the International stock at par for 
all of the plaintiff’s debts paid by them—this stock to be deducted 
from the atnount which the International had stipulated to pay 
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the plaintiff—and for all of the plaintiff’s debts paid by the In- 
ternational Company a corresponding amount was to be retained 
by that company. But it was expressly stipulated that the cer- 
tificates of stock to be issued in payment for the property to be 
acquired from the plaintiff under the agreement of July t1oth 
should not be delivered to the plaintiff, but should be delivered to 
the Bankers’ Trust Company to be held against a certificate to be 
issued to the representative of the plaintiff Otherwise the agree- 
ment of July 10th was to “remain in full force and effect.” 

The policy in suit was never assigned or transferred to the 
International Company, and no assent in writing or otherwise 
was ever given by the defendant to any sale or conveyance of 
the property. But on December 23, 1909, the day the deed from 
the plaintiff to the International Company was recorded, six other 
policies covering the same property originally issued to the plain- 
tiff were assigned by the plaintiff to the International Com- 
pany, and the assignments assented to by the respective compa- 
nies that issued them. 

From this summarized statement of the stipulation in the sev- 
eral agreements and brief review of the transactions material to 
the questions raised in this case, it is evident that the facts dis- 
closed, considered with reference to the settled rules of law in 
this state, not only fail to support the plaintiff’s propositions, but 
clearly justify the contentions of the defendant, first, that, at the 
time of the fire, the plaintiff had no insurable interest in the prop- 
erty described in the policy, and, second, that the policy was in- 
validated by the act of the plaintiff in selling and conveying the 
property to the International Company, without the assent of the 
defendant, in contravention of a clause in the policy which ex- 
pressly declares that it shall be void if the property is sold with- 
out such assent. 

It is not in controversy that the warranty deed of December 
23, 1909, unconditional in its terms was effectual to transfer from 
the plaintiff to the International Compzny an absolute title to the 
property in question, unless the operation of it was controlled by 
force of the agreements and transactions above described. The 
plaintiff claims that “the writings and agreements between the 
plaintiff and the International Company, including the deed re- 
lied upon by the defendant, all taken and construed together, 
amount to a conditional sale only, or at most a conveyance for 
the security of a debt, neither of which constitutes an alienation.” 

As defined in section 1 of chapter 92, R. S., mortgages “in- 
clude those made in the usual form in which the condition is set 
forth in the deed, and those made by a conveyance appearing on 
its face to be absolute, with an instrument of defeasance executed 
at the same time or as part of the same transaction.” But the 
most critical analyses of the written instruments above described, 
upon which the plaintiff relies, will fail to disclose any of the ele- 
ments or characteristics of a mortgage. In the first place, it 
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does not appear that the deed was given to the International as 
security for any liabilities assumed for the plaintiff, and, sec- 
ondly, there is nothing in any of these agreements purporting to 
be a defeasance. No one of them contains any provision which 
could possibly have the effect to defeat the force or operation 
of the plaintiff’s deed. No contingency is suggested in which 
the title to these premises would revert to the plaintiff. It has 
been seen that, by virtue of one of the agreetnents, the stock of 
the International Company, which was to be issued to the plain- 
tiff in payment for its assets, was to be held by the Bankers’ 
Trust Company until the plaintiff’s indebtedness has been liqui- 
dated and it had been determined whether this stock should be 
delivered to the syndicate above mentioned or to the International 
Company. Thus the International had ample security in the 
stock held by the Trust Company for all the advances made by it. 
It did not hold these premises as security; by virtue of the deed 
of December 23d it held the absolute legal title. See Tomlinson 
vs. Insurance Co., 47 Me. 232. 

[3] The remote and contingent interest which the plaintiff 
had in the stock of the International Company held by the Bank- 
ers’ Trust Company was not covered by the terms of the policy in 
suit. R. S. c. 49, §§ 24, 31; Bailey vs. Insurance Co., 56 Me. 
474; Balow vs. Insurance Co., 77 Mich. 540, 43 N. W. 924. 

The second ground of defense, that the plaintiff sold the prem- 
ises without the assent of the defendant, is equally conclusive 
against the plaintiff’s right to recover on the policy in suit. 
No further discussion of the evidence is required to prove 
that on December 23, 1909, in pursuance of prior written stip- 
ulations, the plaintiff sold and conveyed the premises in ques- 
tion to the International Company under an agreement to ac- 
cept in payment the stock of the International Company at par 
as above more fully stated. The premises were then “sold,” 
within the meaning of that term as used in that policy. A com- 
plete alienation of the plaintiff’s entire interest, legal and equi- 
table, in that specific piece of property was thereby effected. It 
has been noticed that all of the other insurance policies covering 
this property were assigned by the plaintiff to the International 
Company December 23, 1909. While this fact cannot modify 
the legal effect of written agreements, it has much significance 
at the time in regard to the nature and purpose of the entire 
transaction. It is obvious that these other policies would not 
have been assigned to the International Company unless it was 
understood that the property had been “sold” within the mean- 
ing of the policy. It is fairly to be inferred from the testimony 
of the plaintiff’s witnesses that the failure to have the policy in 
suit assigned to the International Company after the conveyance 
of December 23d was an inadvertent omission. 

According to the express stipulation in the policy, it was 
avoided by a sale of the property without the consent of the de- 





Fire.] Stubblefield us. Planters’ Fire Ins. Co. 129 


fendant. Lyford vs. Insurance Co., 99 Me. 273, 58 Atl..916; 
Brown vs. Insurance Co., 156 Mass. 587, 31 N. E. 691; Boston 
Bank vs. Insurance Co., 201 Mass. 350, 87 N. E. 594, 23 L. R. A. 
(N. S.) 1147. And the certificate must be :— 

Judgment for the defendant. 


—————- 96g —_——— 


SUPREME COURT OF KANSAS. 





STUBBLEFIELD 
vs. 


PLANTERS’ FIRE INS. CO.* 


ACTION ON POLICY—PAYMENT OF PREMIUM NOTE—AU- 
THORITY TO RECEIVE PREMIUM—QUESTION FOR JURY. 


In an action on a fire policy, evidence held to require submission to the 
jury of a question whether a firm of attorneys had authority to re- 
ceive payment of a premium note executed by plaintiff and paid to 
the attorneys before loss. 


{For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 


Appeal from Circuit Court, Ashley County; H. W. Wells, 
Judge. 

Action by A. M. Stubblefield against the Planters’ Fire Insur- 
ance Company. Judgment for defendant, and plaintiff appeals. 
Reversed and remanded. 


This is a suit by appellant against the appellee on a policy of 
fire insurance. The appellee defended on the ground that appel- 
lant gave a note for the premium, which was past due and unpaid 
when the loss by fire occurred. The note and policy provided that 
if the note was not paid at its maturity the policy should be null 
and void so long as the note remained unpaid, and that if the 
property insured was burned while the note was past due and 
unpaid the policy should be null and void. 

The testimony at the trial showed that the fire occurred on 
April 27, 1910; that appellant paid the note to George & Butler, 
attorneys, at Hamburg, on April 23d, who forwarded the pro- 
ceeds of the amount collected by check on the Bank of Hamburg 
to appellee. The check was dated April 26th. Appellee’s sec- 
retary deposited the check in the bank at Little Rock on April 
30th, duly indorsed by appellee. The check was paid at the Ham- 
burg Bank on May 2d. The note had on it the following indorse- 


* Decision rendered, Oct. 7, 1912. 150 S. W. Rep. 120. 
Vol. XLII.—9. 
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ments: “Policy No. 35201. Pay to the order of Ashley County 
Bank. Planters’ Fire Insurance Company, per T. T. Cotnam, 
Secretary. October 7, 1909.” “No reply to notice.” “Paid in 
full this April 23rd 1910. George & Butler, Attorneys for Plan- 
ters’ Fire Insurance Company.” 

The appellant testified that he paid the money to Mr. G. P. 
George in his office on the 23d day of April, 1910; that Mr. 
George at that time wrote the indorsement, “Paid in full,” on 
the note and gave it to him. The testimony of George was that 
he wrote the indorsement on the back of the note. The secretary 
of the appellee testified that he received a check for the amount 
of appellant’s note from George & Butler, dated April 26, 1910. 
The check was received on the 30th day of April, 1910. He 
cashed the check and kept the money. 

Over the appellant’s objection, appellee introduced the follow- 
ing letter: “Little Rock, Ark., April 20, 1910. George & Butler, 
Hamburg, Ark.—Gentlemen: We have quite a number of notes 
taken for premium on policies in Ashley County that are past due 
and unpaid, which we would like to place in your hands for col- 
lection, and upon which we want suit brought where judgments 
could be recovered, and as the notes are not very large, we will 
allow you a commission of 20 per cent. We inclose list of*the 
notes and would be pleased to have you advise us if you can 
handle same, or mention those that you can handle. Kindly re- 
turn list. Yours truly, T. T. Cotnam, Secretary.” Written on 
the bottom of this letter is the following: “Gents: We refer you 
to Monroe Smith, Esq., of Hamburg, Ark., as a suitable man to 
handle these collections. We haven’t time. Thanks. George & 
Butler.” Stamped on the face of the letter is: ‘Received April 
23, 1910. T. T. Cotnam, Secretary.” 

The secretary of appellee identified the letter, and testified that 
the letter was received on April 23d, as shown by stamp which 
he placed on the face of it on that day. G. P. George, being called 
by the court, testified that the notation on the bottom of the let- 
ter introduced was written by George & Butler, and also that 
George & Butler wrote the indorsement, “Paid in full April 234d, 
1910,” on the note, but that he did not know when it was written. 

At the request of the appellee, the court directed a verdict in 
its favor, to which appellant excepted, and duly prosecutes his 
appeal. 


Jas. C. Norman, of Hamburg, and R. E. Wiey, of Little 
Rock, for Appellant. 


J. W. & J. W. House, Jr., of Little Rock, for Appellee. 


Woop, J. (after stating the facts as above.) 
The court erred in holding, as a matter of law, that appellant 
had failed to show that George & Butler were the agents of ap- 
pellee for the collection of the note adduced in evidence. Under 
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the evidence that was a disputed question of fact, and was there- 
fore one for the jury to determine. 

The testimony showing that George & Butler, a firm of lawyers 
at Hamburg, were in possession of the note belonging to appellee, 
and that they received the money in payment of the note from 
the maker and indorsed the payment thereon and delivered the 
same to appellant, and that they remitted the proceeds to the ap- 
pellee, which appellee accepted, was sufficient to warrant the jury 
in finding that George & Butler were agents of the appellee for 
the collection of the note. 

The facts disclosed by the testimony were sufficient, at least, 
to establish prima facie authority on the part of George & Butler 
to collect the note for appellee. Conceding that the letter in- 
troduced on the part of appellee tended to show that George & 
Butler were not the agents of the appellee in the collection of this 
note, still this evidence would only make it a disputed question 
of fact, as we have said, for the jury to pass on, and not a ques- 
tion of law for the court. 

The lower court erred in directing the jury to return a verdict 
in favor of the appellee. 

The judgment is therefore reversed, and the cause remanded 
for a new trial. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM. First DEPARTMENT. 





LEWIS 
vs. 


LONDON & LANCASHIRE FIRE INS. CO.* 


CANCELLATION — RETURN PREMIUM — MORTGAGES —“IN- 
SURED.” 


The “insured,” under Insurance Law (Consol. Laws 1900, c. 28) § 122, 
which provides that a fire insurance company shall cancel any policy of 
insurance upon the request of the insured, and shall return the amount 
of the premium paid, less the short rate premium, includes a mort- 
gagee, for whose benefit a mortgagee clause has been inserted in the 
policy; and the original assured cannot cancel the policy and recover 
the unearned premium without the consent of the mortgagee, who 
holds an independent contract with the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 500, 516, 517; Dec. Dig. 
§ 238.) 
(For other definitions, see Words and Phrases, vol. 4, p. 3681.) 


* Decision rendered, Nov. 8, 1912. 137 N. Y. Supp. 887. 
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RETURN OF PREMIUM—GROUNDS. 


That an insurance company had, without plaintiff’s consent, transferred, 
on its books or elsewhere, her interest in a policy to some other 
person, does not constitute the basis of an action for the return of 
the premium. 


(For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 198.) 


Appeal from Municipal Court, Borough of Manhattan, Sixth 
District. 

Action by Minnie Lewis against the London & Lancashire Fire 
Insurance Company. Judgment for plaintiff, and defendant ap- 
peals. Reversed. 


j Argued October term, 1912, before Seabury, Guy, and Bijur, 
J. 


CaBELL & GiuPin, of New York City (Hartwell Cabell, of 
New York City, of counsel), for Appellant. 

HERMAN G. Loew, of New York City (Samuel Lewis, Jr., of 
New York City, of counsel), for Respondent. 

Biyur, J. 

Plaintiff sued to recover the unearned premium under a policy 
of fire insurance, issued to her, which contained the standard 
mortgagee clause, including the provision: ‘Loss, if any, payable 
to Mary J. Kingsland as mortgagee.” 

[1] The cause of action is based on section 122 of the Insur- 
ance Law, which provides that a fire insurance company “shall 
cancel any policy of insurance upon the request of the insured,” 
and shall return the amount of the premium paid less the short 
rate premium. When she applied for repayment of the premium, 
she presented no authorization from the mortgagee; nor did 
she have, nor undertake to surrender, the policy. It is quite evi- 
dent that “the insured,” under section 122, includes a mortgagee, 
for whose benefit a mortgagee clause has been inserted in the 
policy. Indeed, the principle is well settled that, so far as any 
interference by the original assured may be concerned, the mort- 
gagee holds an independent contract with the insurer. Hastings 
vs. Westchester Fire Ins. Co., 73 N. Y. 141, 147, 154; Eddy vs. 
London Assurance Co., 143 N. Y. 311, 38 N. E. 307, 25 L. R. A. 
686. 

Respondent cites Griffey vs. N. Y. C. Ins. Co., 100 N. Y. 417, 
3 N. E. 309, 53 Am. Rep. 202, as authority for the proposition 
that :— ‘ 

“Such a provision in a policy is at most a mere appointment to 
receive, a direction to the company to pay, in the event of loss.” 

This reference is utterly irrelevant, for not only was there no 
such provision in the policy in the Griffey Case, but the statement 
of fact, referring to the transfer of the policies as collateral se- 
curity, says, at page 418 of 100 N. Y. and page 310 of 3 N. E. 
(53 Am. Rep. 202) :— 
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“The consent of the defendant [insurance company] was not 
indorsed upon the policy, nor does it appear to have been given 
or asked for.” 

Plaintiff’s other reference (Lewis vs. Guardian Ins. Co., 181 
N. Y. 397, 74 N. E. 224, 106 Am. St. Rep. 557) is unfortunate, 
because the point held in that case, namely, that the mortgagee’s 
interest was so complete and vested as that he must be made a 
party to a suit by the insured upon the policy, confirms the view 
which I have taken. 

[2] Plaintiff seems also to make some point of a claim that the 
company had without her consent transferred, on its books or 
elsewhere, her interest in the policy to some other person. With- 
out expressing any view on the question whether that might give 
her a right to obtain some decree in equity fixing her interest 
in the policy, it certainly does not constitute the basis of an action 
for the return of the premium, nor do I see how plaintiff has been 
damaged thereby. 

Judgment reversed, and a new trial ordered, with costs to ap- 
pellant to abide the event. All concur. 


SUPREME COURT OF OKLAHOMA. 





GAGE 
vs. 


CONNECTICUT FIRE INS. CO., or Hartrorp, Conn.* 


ACTIONS—RIGHT OF ACTION. 


A tornado policy provided that the insurer should indemnify the insured 
against loss in a certain amount, not exceeding the cost of repairing 
or replacing the injured property, reserving to the insurer the option 
to repair, rebuild, or replace the property lost or damaged. After 
a loss the insurer notified the insured of its election to rebuild, but 
did nothing toward rebuilding. The insured sued upon the policy. 
Held that, while the election of the insurer was binding upon 
it, it did not discharge its liability under the policy; and that the 
action was properly brought. 

(For other cases, see Insurance, Cent. Dig. § 1518; Dec. Dig. § 611.) 


AMOUNT OF LOSS—FAILURE TO PROTECT PROPERTY. 


Failure to protect the property after loss, caused by a cyclone, does 
not defeat the insured’s right of action, but merely affects the amount 
of his recovery. 


(For other cases, see Insurance, Cent. Dig. § 1518; Dec. Dig. § 611.) 


* Decision rendered, Oct. 15, 1912. 127 Pac. Rep. 407. Syllabus by 
the Court. 
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APPRAISEMENT OF LOSS—WAIVER. 


When the insurer elects to rebuild, then refuses to rebuild, then demands 
an appraisement, which the insured declines to accept, and the in- 
sured then reconsiders and offers to enter into an appraisement, 
which the insurer declines to accept, the right to an appraisement is 
waived. 


(For other cases, see Insurance, Cent. Dig. §§ 1436-1438; Dec. Dig. § 576.) 


Commissioners’ Opinion, Division No. 1. Error from District 
Court, Ottawa County; T. L. Brown, Judge. 

Action by A. D. Gage against the Connecticut Fire Insurance 
Company, of Hartford, Conn., on a tornado policy. Judgment for 
defendant, and plaintiff brings error. Reversed and remanded. 


E.. B. Morcan, of Galena, Kan., for Plaintiff in Error. 

ScoTHorN, CALDWELL & McRILL, of Oklahoma City, for De- 
fendant in Error. 

AmEs, C. 

The trial court sustained a demurrer to the plaintiff’s evidence, 
and from this ruling this petition in error is prosecuted. 

[1] The first question involved is whether or not, after the de- 
struction of plaintiff's property by a cyclone, the election of the 
defendant to rebuild, instead of paying the loss, was a discharge 
of the policy of insurance, so that the plaintiff could not sue upon 
it. The suit was upon the policy, and the defendant contends 
that it elected to rebuild, in accordance with the terms of the pol- 
icy, and that the election converted the insurance contract into a 
building contract, and that thereafter no action could be had upon 
the policy. After the loss the defendant elected to rebuild, and 
gave notice to the plaintiff, but after a few weeks notified the 
plaintiff of its refusal to rebuild. It had done nothing toward 
carrying out this agreement to rebuild, and yet it insists that the 
mere notice of its election discharged the insurance contract, and 
that the plaintiff’s only cause of action was upon its liability by 
reason of its election. Its position is that its wholly unperformed 
election to rebuild prevents the plaintiff from suing upon the 
policy. We do not concur in this view. By the terms of the pol- 
icy, it is provided: “Connecticut Fire Insurance Company, in 
consideration of three and no/1oo dollars premium, and of the 
requirements, limitations and conditions hereinafter contained, 
agrees to indemnify A. D. Gage against all such immediate loss 
or damage as may occur by windstorms, cyclones and tornadoes 
to an amount not exceeding the sum of six hundred dollars, * 
* * and * * * agrees to make good unto said assured all 
such loss or damage to the property insured, not exceeding the 
amount written opposite each item in above form, nor the ac- 
tual cash value of said property, nor the interest of the assured 
therein, nor the cost of repairing or replacing the same. * * * 
And provided further, that it shall be optional with the company 
to repair, rebuild, or replace the property lost or damaged with 
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other of like kind and quality within a reasonable time, giving 
notice of their intention so to do within sixty days after receipt 
of the proofs herein required.” 

The agreement of the company is to “indemnify” the plaintiff 
against loss to an amount not exceeding the face of the policy, 
nor the cost of replacing the building. For its own protection, 
the company reserves the right, instead of paying the money, to 
repair the building. It notifies the insured that it has elected to 
repair. It does nothing more. The insured brings suit upon the 
policy, and the company says it is not subject to suit on the policy, 
because it has elected to repair, but seems to overlook the fact 
that it has wholly neglected and refused to make the repairs. 

It is true that the election to repair is binding upon the com- 
pany, and that the insured, in the event of the company’s breach 
to repair, may sue for damages for breach of the building agree- 
ment. Morrell vs. Irving Fire Insurance Co., 33 N. Y. 429, 88 
Am. Dec. 396; Henderson vs. Crescent Insurance Co., 48 La. 
Ann. 1176, 20 South. 658, 35 L. R. A. 385; Heilman vs. West- 
chester Fire Insurance Co., 75 N. Y. 7; Hartford Fire Ins. Co. 
vs. Peebles’ Hotel Co., 82 Fed. 546, 27 C. C. A. 223; 4 Joyce on 
Insurance, § 3163. While this election of the insurer is binding 
upon it, it does not follow that its election, wholly unperformed, 
is binding upon the insured, or that such unperformed election 
discharges its duty under the insurance contract, although there 
is conflict in the authorities on the subject. Morrell vs. Irving 
Fire Insurance Co., 33 N. Y. 429, 88 Am. Dec. 396, supra, sus- 
tains the contention of the insurance company, and this seems to 
be the settled rule in New York. Wynkoop vs. Niagara Fire 
Insurance Co., 91 N. Y. 478, 43 Am. Rep. 686; Heilman vs. 
Westchester Fire Insurance Co., 75 N. Y. 7; Beals vs. Home Ins. 
Co., 36 N. Y. 522. Hartford Fire Ins. Co. vs. Peebles’ Hotel Co., 
82 Fed. 546, 27 C. C. A. 223, supra, is cited as supporting the 
same rule; but an examination of the case shows that the facts 
are so different that it is hardly an authority for that position. 

On the other hand, in Langan vs. A®tna Ins. Co. (C. C.) 99 
Fed. 374, and Id., 108 Fed. 985, 48 C. C. A. 174, the Circuit 
Court of Appeals of this circuit has expressly held that, though 
the insurer has elected to rebuild, if it has failed to do so, the in- 
sured may sue on the original contract for the money indemnity. 
And Home Mutual Fire Ins. Co. vs. Garfield, 60 Ill. 124, 14 
Am. Rep. 27, is to the same effect. After referring to these con- 
flicting authorities, in 4 Joyce on Insurance, § 3163, it is said: 
“It would seem that by a fair construction contracts of the char- 
acter here considered must mean not that a mere election to re- 
build or repair, such rebuilding or repairs not being properly 
made, or being unreasonably delayed or not prosecuted, would 
be sufficient to change the insurance policy into a building con- 
tract, so that the latter will supersede and cause the former to 
cease to exist. The mere agreement that the payment may, if 
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insurers so elect, be made in that way should be held to have ref- 
erence solely to a fulfilled obligation. If the insurance contract be 
held one of good faith between the parties, its obligations should 
be carried out with that view. We believe, therefore, that if the 
assurer through unreasonable delay fails to complete the re- 
building, repairing, or replacing, or the work is not prosecuted, 
or is deficient or defective, the contract of insurance is not con- 
verted into a building contract to the extent of compelling assured 
to seek his remedy by way of damages alone, and that he is not 
bound to sue for the failure, although he may so elect, but has a 
right to bring his action for the loss under the insurance con- 
tract. The insurer, however, should be entitled to the present 
value of such repairs as are made and as are of substantial benefit 
to assured, or for deduction for labor and material on account of 
the partial repairs.” 

The language of the policy previously quoted shows that the 
insurer agrees to indemnify the insured against loss, not exceed- 
ing the cost of repairing, but reserves the option to repair, in- 
stead of paying the loss. It may discharge its agreement to in- 
demnify by rebuilding—not giving notice to rebuild, but by re- 
building. Its election to rebuild is therefore not a discharge of 
its option; and to hold that the mere election to rebuild, when 
nothing has been done toward rebuilding, would defeat an action 
on the policy would be substituting form for substance and make 
the law ridiculous. 

[2] The defendant next urges in support of the court’s ruling 
that the plaintiff violated the provision of the policy requiring 
him to protect the property from damages after loss; but it is 
manifest that failure to do so would not destroy his right of action 
entirely, but would only go to the amount of his recovery. 

[3] The remaining ground on which the defendant undertakes 
to support the ruling of the court is that the plaintiff refused to 
consent to an appraisement. The facts are that after the defend- 
ant had elected to rebuild its adjuster charged the plaintiff with 
having interfered with the contract for rebuilding, which it had 
made with a local contractor ; that the plaintiff became very angry 
at the charge and denounced it as false; that the adjuster ad- 
vised the plaintiff that the company would not rebuild, and de- 
manded an appraisement, but did not name an appraiser to rep- 
resent the company; that the plaintiff refused to appoint an ap- 
praiser ; that thereafter he reconsidered the matter and notified the 
company that he would appoint an appraiser, but that the com- 
pany refused to proceed further. After having elected to re- 
build, we do not think that the company could play fast and loose 
with the insured and by a series of breaches of duty escape lia- 
bility under its policy, and that the circumstancs stated are suff- 
cient to show a waiver of its right to arbitrate. Wynkoop vs. 
Niagara Fire Ins. Co., 91 N. Y. 478, 43 Am. Rep. 686; Prov- 
idence Washington Ins. Co. vs. Wolf, 168 Ind. 690, 80 N. E. 
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26, 120 Am. St. Rep. 395; Continental Ins. Co. vs. Vallanding- 
ham, 116 Ky. 287, 76 S. W. 22,105 Am. St. Rep. 218. 

[4] As this case must be remanded, it is proper to notice an- 
other error which would have required a reversal if the judg- 
ment had been for the plaintiff, but which may be corrected be- 
fore another trial. The petition alleges generally performance 
by the plaintiff of the duties imposed upon him by the contract. 
The answer pleads various breaches by the plaintiff of the con- 
ditions in the contract. The reply pleads that the defendant is 
estopped from setting up these matters, and that the defendant 
has waived them. The defendant filed a motion to strike those 
portions of the plaintiff’s reply, because they constituted a de- 
parture, and the court overruled this motion. This was error 
under the settled doctrine of this court. Comp. Laws 1909 § 5642; 
Merchants’ & Planters’ Ins. Co. vs. March, 125 Pac. 1100; St. 
Paul Fire & Marine Ins. Co. vs. Mountain Park Stock Farm Co., 
23 Okl. 79, 99 Pac. 647; Springfield Fire & Marine Ins. Co. vs. 
Halsey, 126 Pac. 237. 

The case should be reversed and remanded. 


PER CURIAM. 
Adopted in whole. 


SUPREME COURT OF WASHINGTON. 





HATCHER 
vs. 
SOVEREIGN FIRE ASSUR. CO. or Canapa.* 


FIRE INSURANCE—PROOF OF LOSS. 

A provision of a fire policy requiring proof of loss to be furnished within 
sixty days after the loss is valid. 

(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 


FIRE INSURANCE—PROOF OF LOSS—WAIVER. 


A waiver of a provision of a fire policy, requiring proof of loss to be 
furnished within sixty days after the loss, is effectual, though the 
conduct constituting such waiver occurs after the sixty days provided 
in the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1382-1392, 1405; Dec. Dig. 
§ 588.) 


FIRE INSURANCE—PROOF OF LOSS—WAIVER. 


Where the owner asked the insurance agent whether he would waive the 
proof of loss, to which the agent replied, “Certainly, we are not 





* Decision rendered, Nov. 15, 1912. 127 Pac. Rep. 588. 
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. 


technical. We will waive the formal proofs of loss”—there was a 
sufficient waiver of a provision requiring insured to furnish proof 
of loss within sixty days after the loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1378-1381; Dec. Dig. § 557.) 


FIRE INSURANCE—WAIVER OF PROOF OF LOSS. 


An agreement executed between insured and the company after the fire 
provided that it was agreed that any action taken by the company 
in investigating the cause of fire or the amount of loss caused by 
the fire shall not waive or invalidate any of the conditions of the 
policy or any right whatever of either of the parties thereto, re- 
citing that the intention of the agreement was to preserve the rights 
of the parties, and provide for an investigation of the fire to de- 
termine the amount of loss. Held, that the company could waive any 
right given it under the agreement, so that the agreement would not 
prevent insured from afterwards relying upon an express waiver by 
the company’s agent of a provision requiring proof of loss to be 
furnished within sixty days after the loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1378-1381; Dec. Dig. § 557.) 


FIRE INSURANCE—PROOF OF LOSS—WAIVER. 

Since the waiver of proof of loss relied on was an express statement by 
the agent that they would “waive the formal proofs of loss,” the waiver 
was not inferable from any “action taken in investigating the cause 
of fire or the amount of loss,” as provided in the contract, so that 
such contract would not prevent the waiver from being effectual. 


(For other cases, see Insurance, Cent. Dig. §§ 1378-1381; Dec. Dig. § 557.) 


Department 2. Appeal from Superior Court, King County; 


John F. Main, Judge. 

Action by C. M. Hatcher against the Sovereign Fire Assur- 
ance Company of Canada. From a judgment for plaintiff, de- 
fendant appeals. Affirmed. 


GRANGER & CLARKE, of Seattle, for Appellant. 
Kerr & McCorp, of Seattle, for Respondent. 


Morris, J. 

Action upon a fire insurance policy, and appeal from judgment 
awarding recovery. 

It will not be necessary to state the facts, except in so far as 
they bear upon the questions of law submitted by the appeal. 
The policy provided that proofs of loss should be furnished 
within sixty days after the loss occurred. It is admitted, while 
there was some attempt to comply with this requirement, that 
formal proofs of loss were not furnished within the sixty days, 
and respondent’s recovery must depend upon his contention that 
this requirement may be and was waived after the expiration of 
the sixty days. As we view it, all of the errors suggested go to 
this one point, and they can well be discussed under one head. 

[1] It must be admitted that there is some conflict of opinion 
upon this question. While it is uniformly held that this require- 
ment is a valid one, and can only be defeated by a waiver, the 
conflict arises as to when this waiver may be made in order to 
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bind the insurer. It will not be necessary to discuss these con- 
flicting authorities, since the only thing of value in this opinion 
is to indicate which doctrine this court will follow. 

[2] After due consideration, we have decided to unite with 
those courts which hold that the waiver will be effectual, although 
the act or conduct of the insurer relied upon to constitute such 
waiver is subsequent to the time fixed by the policy within which 
proofs of loss must be furnished. We cannot understand why, 
when the insurer, with full knowledge of the terms of its policy, 
knowing that, under a strict construction of its terms, the insured 
by his failure to comply with those terms has breached the con- 
dition of his recovery, it may not waive such breach, and, when it 
so acts as to lead the insured to believe that he has not lost his 
rights under the policy, but that it is still in full force and bind- 
ing upon the insurer, may not be held to as strict accountability 
as when the waiver takes place before the time fixed in the policy 
in which to furnish proofs of loss expires. Such a requirement 
as to time is nothing more than a condition involving forfeiture of 
a substantial right, and the application of the doctrine of waiver 
should be as effectual after the time as before. Since the only 
question is whether the strict observance of a contractual right 
will be insisted on, we can see no reason why such a strict ob- 
servance may not be waived in this case as in many others that 
might be cited, irrespective of the time of such waiver. 

[3] There could be no question in this case of the sufficiency 
of the evidence to establish the waiver. The question was asked 
of appellant’s agent: “Mr. Roberts, do you want any formal 
proofs of loss, or it this sufficient? Will you waive the proofs 
of loss?” ‘To which, it is testified, reply was made: “Certainly; 
we are not technical. * * * We will waive the formal proofs 
of loss.” The following, cases are among those supporting the 
rule we have adopted: Prentice vs. Insurance Co., 77 N. Y. 483, 
33 Am. Rep. 651; Equitable Life Assurance Soc. vs. Winning, 
58 Fed. 541, 7 C. C. A. 359; Hibernia Ins. Co. vs. O’Connor, 29 
Mich. 241; Rokes vs. Amazon Ins. Co., 51 Md. 512, 34 Am. Rep. 
323; Fink vs. Lancashire Ins. Co., 60 Mo. App. 673; Dobson vs. 
Hartford Fire Ins. Co., 86 App. Div. 115, 83 N. Y. Supp. 456; 
United Firemen’s Ins. Co. vs. Kukral, 4 O. C. D. 633; Johnson 
vs. Dakota Fire & Marine Ins. Co., 1 N. D. 167, 45 N. W. 799; 
Capital City Ins. Co. vs. Caldwell, 95 Ala. 77, 10 South. 355. 

[4] Respondent contends that, under an agreement entered 
into between the parties on May 11, 1910, appellant cannot now 
claim the benefit of any subsequent waiver. This agreement is as 
follows: “It is hereby stipulated and agreed by and between C. 
M. Hatcher, party of the first part, and the Imperial Under- 
writers of Canada (the Sovereign Fire Assurance Company of 
Canada) and other companies signing this agreement, party of 
the second part, that any action taken by said party of the second 
part in investigating the cause of fire or investigating and ascer- 
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taining the amount of loss and damage to the property of the party 
of the first part caused by fire alleged to have occurred on the 6th 
day of May, 1910, shall not waive or invalidate any of the condi- 
tions of the policy of the party of the second part held by the 
party of the first part and shall not waive or invalidate any right 
whatever of either of the parties to this agreement. The inten- 
tion of this agreement is to preserve the rights of all parties 
hereto and provide for an investigation of the fire and the de- 
termination of the amount of the loss or damage in order that 
the party of the first part shall not be delayed unnecessarily in 
his business and in order that the amount of his claim may be 
ascertained and determined without regard to the liability of 
the party of the second part. Witness our hands and seals in 
duplicate this 11th day of May, 1910. C. M. Hatcher. J. T. An- 
derson, for the Imperial Underwriters of Canada, the Sovereign 
Assurance Company of Canada.” We cannot so hold. This 
agreement was made for the benefit of the company, and it 
could, if it so desired, waive any right it had obtained thereunder. 
To hold otherwise is to say one cannot waive the stipulations of 
a contract, nor depart from a right he has once obtained.. Such 
is not the law. 

[5] Besides, this waiver is not inferred from ‘“‘any action 
taken * * * in investigating the cause of the fire or investi- 
gating and ascertaining the amount of loss.” It rests, if at all, 
upon the direct statement, ‘““We will waive the formal proofs of 
loss,” and not upon any act or circumstance which might be 
interpreted by the jury as indicating an intention to waive. In 
other words, by this agreement, the company insisted that its sub- 
sequent acts should not be subject to the interpretation of any 
one except itself, and that it, and it alone, should have the right 
to say what it would and what it would not do in insisting upon 
any stipulation in the policy, and, having thereafter expressly 
waived, it cannot now insist that this agreement makes such 
waiver valueless. It is also insisted that we have held in Deer 
Trail Consolidated Mining Co. vs. Maryland Casualty Co., 36 
Wash. 46, 78 Pac. 135, 67 L. R. A. 275, that there can be no 
waiver after the time fixed in the policy for furnishing proofs of 
loss has expired. We do not so read that opinion. We there held 
that “immediate notice” meant notice within a reasonable time, 
and that eight months was not a reasonable time, and that a state- 
ment made on January 21st, eight months after an accident, that 
“we could make out proof of the accident” on the 28th or 29th of 
January, to which reply was made “Very well; that will be soon 
enough,” was insufficient to show a waiver, that it could mean 
nothing more than that proof on “the 28th or 29th would do as 
well then as at the date of the conversation, which was on Jan- 
uary 22d,” and that, if the proof of loss had been made out 
and submitted on January 22d, its receipt by the Casualty Com- 
pany would not be held to be a waiver of its right to defend 
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against the policy, because notice was not given within a reason- 
able time. The court does not there say there could be no waiver, 
after the time fixed, which it construes to be a reasonable time; 
but that the reply of the agent, “Very well; that will be soon 
enough,” could not be held to be a waiver. The further lan- 
guage of the court: “It was too late on January 22d to give the 
notice. The respondents were then in default’”—cannot be held 
to mean that the Casualty Company could not waive the default, 
but only that it did not waive it, nor extend the rights of the 
Mining Company beyond what they were on January 22d. 

[6] There is also some contention that the pleadings only 
raise an issue of waiver before the expiration of the 60 days, and 
not subsequent thereto. The relevancy of this evidence was not 
questioned at the trial. It was objected to as “immaterial,” mean- 
ing, as we take it, to raise the same question as is here raised, 
that there could be no waiver after the sixty days had expired, a 
question of law rather than one of pleading. We do not think 
that counsel, having failed to suggest any question of issue, or 
surprise, or unpreparedness to proceed on account of the ad- 
mission of this testimony, should now be permitted to insist upon 
a technical reading of the complaint, not insisted upon nor called 
in question upon the trial. 

The judgment is affirmed. 

Mount, C. J., and Fullerton and Ellis, JJ., concur. Main, J., 
took no part. 
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ACCIDENT AND HEALTH. 


SUPREME COURT OF LOUISIANA. 





MONTGOMERY 
vs. 


CONTINENTAL CASUALTY CO. 





In rE MONTGOMERY. (No. 19,570.)* 


ACCIDENT INSURANCE—CONSTRUCTION OF POLICY. 


Plaintiff was insured as a “draftman with office and traveling duties only,” 
but was injured while operating a press drill during the noon hour 
for recreation. The company classified the occupation of machinist 
as more hazardous than that of draftsman, and, had plaintiff been 
insured as a “machinist,” his premium would have only insured for 
$750, instead of $1,500. The policy provided that if insured was in- 
jured after having changed his occupation to one classified as more 
hazardous than that herein given, or was injured while doing any 
act or thing pertaining to any occupation so classified, the company’s 
liability should be for only such proportion of the principal sum or 
weekly indemnity as the premium paid would purchase at the rate 
fixed for the more hazardous occupation. Held that, when injured, 
plaintiff was performing an act pertaining to the occupation of 
“machinist,” and hence could only recover $750; it not being neces- 
sary that insured be “engaged in an occupation” classified as more 
hazardous, in order to limit the insurance recovered, if he does an 
act “pertaining” to such occupation. 


(For other cases, see Insurance, Cent. Dig. § 879; Dec. Dig. § 330.) 


Certiorari to Court of Appeal, Parish of Orleans. 

Action by John W. Montgomery against the Continental Cas- 
ualty Company. Judgment of the Court of Appeal in part for 
plaintiff, and he applies for certiorari or writ of review to re- 
view such judgment. Judgment affirmed as modified. 


James E. Zunts and J. W. Montcomery, both of New Or- 
leans, for Appellant. 

GusTAvVE LEMLE, W. CaTEssBy JONES and ArtHUR A. MoRENO, 
all of New Orleans (Manton Maverick and M. P. Cornelius, 
both of Chicago, Ill., of counsel), for Respondent. 


Provosty, J. 
The judgment of the Court of Appeal in this case reads as 
follows :— 
“Plaintiff suffered the loss of an eye while operating a press 
drill in the establishment in which he was employed. He sues 


~* Decision rendered, Nov. 4, 1912. 59 South. Rep. 907. Syllabus by 
Editorial Staff. 
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the insurer for weekly indemnity under a clause of the policy 
which provides for the payment thereof ‘for the period interven- 
ing between the date of injury and the occurrence of the loss,’ and 
also for the sum of $1,500 for the permanent loss of the eye 
under certain stipulations of the policy which will hereafter be 
noted. 

“I. The claim for weekly indemnity was properly rejected by 
the lower court, for plaintiff’s pleadings, as well as the evidence 
adduced, established that the date of the injury and the occurrence 
of the loss was simultaneous, there being no ‘period intervening’ 
during which indemnity could be claimed. 

“II. With reference to the claim of $1,500, the facts are that 
plaintiff was insured as ‘draftsman with office and traveling duties 
only’; that he was injured while operating a press drill solely for 
recreation and during the noon rest hour; that the operation of 
the press drill formed no part of his duties, but pertained to the 
duties of the machinist employed in the establishment for that 
purpose; that the occupation of machinist is classified by the 
defendant company as more hazardous than that of draftsman; 
and that, had plaintiff been insured as ‘machinist,’ the premium 
paid by him would have yielded insurance to the amount of 
$750 only. 

“Plaintiff recovered $1,500 below, and defendant seeks upon 
the foregoing facts and the following clause in the policy to re- 
duce this item to $750 :— 

“If the assured is injured after having changed his occupa- 
tion to one classified by the company as more hazardous than that 
herein given, or is injured while doing any act or thing pertaining 
to any occupation so classified, the company’s liability shall be 
only for such proportion of the principal sum or weekly indem- 
nity herein provided as the premium paid by him will purchase 
at the rate and within the limits fixed by the company for such 
more hazardous occupation.’ 

“Applying this clause to the facts of the case, it seems abso- 
lutely clear and certain that defendant’s contention is well 
founded, and that plaintiff, in operating the drill, was perform- 
ing an ‘act or thing pertaining to’ an occupation, namely, that of 
machinist, classified as more hazardous, and that consequently his 
right of recovery should be limited to $750, being ‘such propor- 
tion of the principal sum * * * as the premium paid by him 
will purchase at the rate and within the limits fixed by the com- 
pany for such more hazardous occupation.’ 

“Notwithstanding the clear and unequivocal meaning of the 
clause quoted, plaintiff insists that the phrase ‘while doing any 
act or thing pertaining’ to an occupation ‘classified by the com- 
pany as more hazardous’ should be interpreted as reading ‘while 
engaged in an occupation classified by the company as more 
hazardous,” and that consequently, as the doing of an isolated 
act, such as the operation of the drill for recreation on a single 
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occasion, was not an engaging in a more hazardous occupation 
within the meaning of the clause as thus interpreted, plaintiff 
should recover the full amount of insurance. 

“To adopt such an interpretation would be to confer upon the 
clause a meaning wholly opposed to that which is clearly and 
unequivocally conveyed by the language employed. It would be 
tantamount to making a new and different contract between the 
parties, and this the court cannot do under the guise of inter- 
pretation or otherwise. 

“It is true that the Iowa court has in one case given a similar 
clause the interpretation for which plaintiff contends, but we are 
unable to approve or appreciate the reasons or principles upon 
which this result was based. Holliday vs. Accident Insurance 
Co., 103 Iowa, 178, 72 N. W. 448, 64 Am. St. Rep. 170. 

“On the other hand, the Supreme Court of Texas, having the 
same clause before it, unhesitatingly adopted the literal meaning 
of the words employed, and had this to say with reference to the 
Holliday Case, supra :— 

“*Almost the identical language used in the policy in this case 
was construed in the case of Holliday vs. Accident Insurance Co., 
103 Iowa, 178, 72 N. W. 448, 64 Am. St. Rep. 170. Under quite 
similar facts it was held that the carrying of a gun would be an 
act to be done in hunting, but not belonging to it as an occupa- 
tion. That was said in a case where a man out hunting was ac- 
cidently shot by the discharge of his gun while getting under a 
barb wire fence, and the effect of the decision was to destroy the 
force and effect of the language “while performing an act per- 
taining to an occupation classified as more hazardous than the one 
under which the certificate is issued,” and to hold that a party 
must actually be engaged in a more hazardous occupation before 
the clause in question could have effect. The decision is in the 
very teeth of language that is plain and simple, and had the effect 
of destroying the contract made by the parties and of substituting 
therefor one made by the court.’ Lane vs. General Accident Co. 
(Tex. Civ. App.) 113 S. W. 324. 

“In line without views and that of the Texas court are the 
following cases: ‘Thomas vs. Masons, 64 App. Div. 22, 71 N. 
Y. Supp. 692; Knapp vs. Preferred Mutual, 53 Hun, 84, 6 N. 
Y. Supp. 57; Loesch vs. Union Casualty Co. 176 Mo. 654, 75 S. 
W. 621; Eggenberger vs. Guarantee Mutual Ass’n (C. C.) 41 
Fed. 172; Metropolitan Accident Ass’n vs. Hilton, 61 Ill. App. 
100. 

“The only case cited by plaintiff which is directly in point is 
the Holliday Case, supra. In the following cases cited by him the 
language of the policies was different from that employed here 
and in the cases cited above, and consequently those authorities 
have no particular bearing upon the question here involved: 
Union Mutual vs. Frohard, 134 Ill. 228, 25 N. E. 642, 10 L. R. 
A. 385, 23 Am. St. Rep. 664; Hess vs. Preferred Masonic, 112 
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Mich. 196, 70 N. W. 460, 40 L. R. A. 444; Stone’s Adm’rs vs. 
U. S. Casualty, 34 N. J. Law, 374; Pacific Mutual vs. Van Fleet, 
47 Colo. 401, 107 Pac. 1087; Batten vs. Modern Woodmen, 131 
Mo. App. 381, 111 S. W. 513. 

“We express no opinion as to whether or not an exception to 
this rule might exist where the act, though pertaining to a more 
hazardous occupation, is one performed in the course of and as 
one of the incidents in the daily life or usual habits of the or- 
dinary individual; for, even if the exception be recognized, we 
are firmly of the conviction that the operation of a ‘press drill’ 
by one employed as ‘draftsman with office and traveling duties 
only,’ is not such an act. 

“The lower court gave judgment for plaintiff for $1,500, and 
its action must be revised in this respect. 

“It is accordingly ordered and decreed that the judgment ap- 
pealed from be amended, by reducing the item of $1,500 to the 
sum of $750, and that, as thus amended, the judgment appealed 
from be affirmed. Plaintiff and appellee to pay the costs of 
appeal.” 

In this judgment the Court of Appeal has simply applied 
the rule that the contract of the parties must be enforced as 
written and is the law of the case, and in doing so has simply fol- 
lowed the overwhelming weight of authority. The decision re- 
fers sufficiently to these authorities, and may be allowed to speak 
for itself. 

The judgment of the Court of Appeal herein is therefore af- 
firmed, with costs. 


SUPREME COURT OF NORTH CAROLINA. 





PENN 
vs. 


STANDARD LIFE INS. CO* 


ACCIDENT POLICY—CONSTRUCTION. 

Though an accident policy must be construed liberally, and ambiguous 
provisions or those capable of two constructions must be construed 
favorably to insured and most strongly against insurer, plain and 
explicit language cannot be disregarded, and an interpretation at 
variance with the clearly disclosed intent of the parties cannot be 
given. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. § 
146.) 


* Decision rendered, Nov. 7, 1912. 76 S. E. Rep. 262. 
Vol. XLIT.—10. 








Saal 














146 Insurance Law Journal Vol. 42. [Jan., 1913. 


ACCIDENT POLICY—CONSTRUCTION. 

Where an accident to insured, in an accident policy insuring against bodily 
injuries, effected directly and independently of all other causes, 
through external, accidental, and violent means, caused a diseased 
condition, which together with the accident resulted in the injury 
or death complained of, the accident alone was the cause of the in- 
jury or death, and insurer was liable on the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1178, 1186; Dec. Dig. § 
466.) 


ACCIDENT POLICY — CONSTRUCTION —“SOLE CAUSE OF 
DEATH.” 

Where at the time of an accident insured was suffering from some disease 
which had no causal connection with the injury or death resulting 
from the accident, the accident was the sole cause within the policy. 

~—— cases, see Insurance, Cent. Dig. §§ 1178, 1186; Dec. Dig. § 
466. 

(For other definitions, see Words and Phrases, vol. 7, p. 6544.) 


ACCIDENT POLICY — CONSTRUCTION —“SOLE CAUSE OF 
DEATH.” 

Where, at the time of an accident to insured, there was an existing dis- 
ease which, co-operating with the accident, resulted in injury or 
death, the accident was not the sole cause or the cause independent 
of all other causes within the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1178, 1186; Dec. Dig. § 
466.) 


ACCIDENT INSURANCE — ACTIONS — EVIDENCE — INSTRUC- 
TIONS. 


Where, in an action on an accident policy providing a specified insurance 
for the loss of sight caused directly and independently of all other 
causes, through external, accidental, and violent means, the evidence 
showed that insured lost his eyesight due to an injury to an eye, 
caused by his accidentally falling from a train, but there was evidence 
that the fall merely hastened the loss of sight in the eye, which would 
have ultimately been lost independent of the accident because of a 
cataract, an instruction that if insured’s loss of sight was caused di- 
rectly and independently of all other causes, through external, ac- 
cidental, and violent means, insurer was liable, but, if the jury did 
not so find, there was no liability, was sufficiently favorable to insured 
and substantially stated the rule that, where an injury was caused 
by accident’ and disease, there could be no recovery on the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1551, 1771-1784; Dec. Dig. 
) 


On petition for rehearing. Dismissed. 
For former opinion, see 158 N. C. 29, 73 S. E. 99. 


MoreneEaD & MoreneEap, Sapp & WILLIAMS, and JusTICE 
& Broapuurst all of Greensboro, for Appellant. 
G. S. BrapsHaw, of Greensboro, and T. H. Catvert, of Ra- 
leigh, for Appellee. 
WALKER, J. 
This is a petition to rehear this case, which was decided by us 
at fall term, 1911, and is reported in 158 N. C. 29, 73 S. E. 99, 


A. & H.] Penn vs. Standard Life Ins. Co. 147 


where the facts are stated. There is no new question in the case 
as now presented, but the learned counsel for the plaintiff think 
that we have misapprehended the true nature and meaning of the 
charge of Judge Adams, who presided at the trial, and that, if 
properly construed, it would deny a recovery in a case where 
there was a former malady and an accident and the latter di- 
rectly produced the injury as the efficient cause thereof, provided 
the malady itself would have resulted in the same injury, though 
at a later time. It is also said that certain expressions of the court 
in the opinion indicate that it was clearly not the intention so to 
decide. As to the latter suggestion, we agree with counsel, but 
we do not as to the former. What the court.intended to decide, 
and did decide, was that there must have been a union of the 
two causes, so that they co-operated in producing the injury, and 
if the accident was the sole cause, or produced the result inde- 
pendent of all other causes, recovery could be had in such a case, 
and we are of the opinion now, as we were at the former hear- 
ing, that the judge so charged the jury. The instruction will not 
bear any other construction, as will appear from the following 
extract: “If you find from the evidence, and by the greater 
weight of it, that the plaintiff has suffered the entire loss of the 
sight of his eye, that the loss of his sight is irrecoverable, that the 
loss was caused directly and independently of all other causes, 
through external, accidental, and violent means, your answer to 
the second issue will be, ‘Yes.’ If you do not so find, your an- 
swer will be ‘No.’” The other part of the instruction merely in- 
formed the jury that if the accident did not cause the injury 
directly and independently of all other causes, but operated in 
connection with another cause, the case would be different, and 
the jury must have so understood it. 

[1] It must be remembered that we are construing a contract 
not of our making, and the terms of which we cannot alter, and 
not discussing the law of negligence and the doctrine of proxi- 
mate cause. The plaintiff and defendant had the legal right to 
make any contract with each other, not unlawful in itself, both 
being at arm’s length, and in the full possession and enjoyment of 
their mental faculties. We must decide the case, therefore, not 
by what we may think would have been a wiser and more dis- 
creet contract on the part of the plaintiff, if he could have pro- 
cured such a one, but by what is written in the contract actually 
made by them. Courts are not at liberty to rewrite contracts 
for the parties. We are not their guardians, but the interpreters 
of their words. We must therefore determine what they meant 
by what they have said—what their contract is, and not what it 
should have been. We said as much in our former opinion. “As 
long as parties who are capable of doing so shall be permitted 
to make their own contracts, it is the plain duty of the court to 
enforce them as they are written, unless fraud or public policy 
shall intervene. Binder vs. Accident Association, 127 Iowa, 25, 35 
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[102 N. W. 190]. While the rule is thoroughly settled that 
policies of this and like character are to be construed liberally, 
and that ambiguous provisions, or those capable of two construc- 
tions, should be construed favorably to the insured and most 
strongly against the insurer, plain, explicit language cannot be 
disregarded, nor an interpretation given the policy at variance 
with the clearly disclosed intent of the parties. Taking the policy 
in the case at bar by its four corners, it will admit of but one 
construction. White vs. S. L. & Accident Insurance Co., 95 
Minn. 77 [103 N. W. 735, 884, 5 Ann. Cas. 83]. In Carr vs. P. 
M. Life Insurance Co., 100 Mo. App. 602 [75 S. W. 180], the 
court said that the.question of proximate and immediate cause is 
not raised under the conditions of a policy which in terms ex- 
cludes disease or bodily infirmity, and which could have no more 
force than the general provision, ‘independent of all other 
causes. See, also, C. T. Mut. Association vs. Fulton, 79 Fed. 423 
[24 C. C. A. 654]. If the jury had found that the injury was 
caused by the sum of two causes—that is, that the accident and 
the pre-existing cataract and diseased condition of the eye were 
together responsible for the subsequent blindness—the plaintiff 
could not have recovered, as the injury must have resulted from 
the accident, ‘independent of all other causes.’” We did not 
before fail to consider in its full scope the language of the learned 
judge in charging the jury, and, after a more careful examina- 
tion of his instructions, we do not think that in word or phrase 
he so narrowed the terms of the insurance contract as to preju- 
dice the plaintiff’s rights, but that he correctly stated the law 
which is applicable to the case. 

There was a disputed question of fact presented by the testi- 
mony, whether the plaintiff was suffering from a cataract on his 
eye at the time of the alleged fall, or whether the fall produced 
a cataract. In addition to the testimony recited in the brief for 
the petitioner, testimony by Dr. McGee was given as follows: 
“He complained of pain in his left eye and in the lower third 
thigh, right side. On examination of his eye, I found that he 
had an old cataract, and so told him. He had particles of dust 
around his eye. I put a little antiseptic solution on that. I found 
no evidence of traumatism or blow on the head, nor any inflam- 
mation. I found an old cataract, and told him it was from an 
old injury, that it was produced by some injury in the past. It 
is possible to have a blow on the eye or on the head that will 
cause a rupture of the lens, and cataract follows. I found no 
sign of an injury resulting from a fall from the train. It takes 
a cataract some time to form and develop from a traumatic in- 
jury. The cataract I saw had been forming for months.” The 
petitioner, as we understand, concedes, both in the petition and 
in the brief filed in support of the petition, that the decision is 
right in holding that if the jury had found that the injury was 
caused by the sum of two causes—that is, that the accident and 
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pre-existing cataract and diseased condition of the eye were 
together responsible for the subsequent blindness and united sen- 
sibly and efficiently in producing it—the plaintiff could not have 
recovered, as the injury must have resulted from the accident, 
‘independent of all other causes.” 

Reasoning from the authorities cited in the briefs filed by both 
parties in the appeal, and in the former opinion of the court, and 
the admittedly correct proposition above stated, it appears that 
under policy-contracts, such as the one under consideration, three 
rules may be stated :— 

[2] (1) When an accident caused a diseased condition, 
which, together with the accident resulted in the injury or death 
complained of, the accident alone is to be considered the cause 
of the injury or death. 

[3] (2) When at the time of the accident the insured was 
suffering from some disease, but the disease had no causal con- 
nection with the injury or death resulting from the accident, the 
accident is to be considered as the sole cause. 

[4] (3) When at the time of the accident there was an ex- 
isting disease, which, co-operating with the accident, resulted in 
the injury or death, the accident cannot be considered as the sole 
cause or as the cause independent of all other causes. 

The petitioners rely on the case of Fetter vs. Fidelity & Casu- 
alty Co., 174 Mo. 256, 73 S. W. 592, 61 L. R. A. 459, 97 Am. St. 
Rep. 560. That was an action on a policy which insured the life 
of the plaintiff’s father against bodily injuries sustained through 
accidental means, and the company promised to pay a certain sum 
if death should result from such injuries, independent of alk 
other causes. It appeared that the deceased suffered a fall, pro- 
ducing a rupture of a kidney, from which rupture followed a 
hemorrhage, which caused his death. He submitted to an op- 
eration and died just less than thirty days from the day of his 
fall. An autopsy showed that one of the kidneys had been rup- 
tured, and that the lower end of the kidney was cancerous, 
There was a judgment for the plaintiff, and the Appellate 
Court affirmed the judgment. Several doctors had been exam- 
ined as experts, differing in their opinion on the question of fact 
whether a cancerous condition of the kidney existed before the 
fall, and with the fall had produced the rupture, or whether the 
fall itself had produced the rupture, and this had brought about, 
in that short time, the cancerous condition. The court held that 
on this conflict of testimony the jury had the right to find that 
the ruptured kidney caused the cancerous growth, and that the 
rupture of the kidney was caused by the fall “independent of all 
other causes,” and said: “Under those facts and in the light of 
the scientific evidence, who can say with certainty that the blow 
which ruptured the kidney did not also cause the cancerous 
growth? On the question of whether or not the blow caused the 
cancer, if the jury had found either way, the verdict would have 
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had honest, intelligent, scientific testimony to support it.” This 
part of the opinion in that case was sufficient to dispose of the 
appeal, and the further discussion of the ordinary rule of proxi- 
mate cause was unnecessary to the decision of the case, and, we 
respectfully think, was erroneous as applied to a policy which 
permits recovery only when the injury or death results from the 
accident solely or independent of all other causes. The rule of 
proximate and remote causes, as understood in the law of negli- 
gence, cannot be justly or safely applied under a contractual 
stipulation that the injury or death must have “resulted from 
the accident, independently of all other causes,” and, when an 
issue of fact is presented, whether the person was suffering 
from a disease which had causal connection with the injury or 
death. As further evidence of the fact that a discussion of the 
doctrine of remote and proximate causation was not essentially 
involved in the case of Fetter vs. Fidelity Co., supra, and that 
what was decided in that case does not necessarily conflict with 
the charge of the court in this case, we may well refer to two or 
three expressions of the court, which seem to place its decision 
upon the ground that the accidental fall against the table, while 
attempting to raise the upper window sash, was the real, effi- 
cient cause of the death, and all sufficient. Judge Valliant said: 
“There is no question but that the fall of the insured against the 
table, striking his side heavily against its edge, was accidental, 
and that it produced the rupture of the kidney which caused the 
hemorrhage which caused his death. All the witnesses concur 
in that. * * * The undisputed evidence and conceded facts 
make out a prima facie case for the plaintiffs, and the defense 
that there was a remote predisposing cause of the death was 
given as full and fair consideration as the defendant was entitled 
to, and there is not sufficient in the evidence bearing on it to 
justify any impeachment of the verdict. The theory of the in- 
structions given at the request of the plaintiffs is that, if the 
death of the insured resulted from the accidental rupture of 
his kidney, the plaintiffs were entitled to recover. These were 
supplemented by the modified instruction for defendant that the 
plaintiffs could not recover unless the ‘accident was the sole 
and only direct cause of death.’ Those instructions, taken to- 
gether, put the case on the correct theory, and they include what- 
ever there legitimately was in the defendant’s theory of any 
other cause. There was really so little in the remote predispos- 
ing cause theory that the court would have been justified in 
ignoring it altogether.” A discussion of proximate and remote 
causes can be pertinent only when it appears that there have 
been two or more causes and when a judicial selection must be 
made as between the different causes, and a choice made of 
one as the proximate cause. In such a case two causes have 
operated together, and we are looking for the one which was 
the efficient, and therefore the legal, cause of the injury. This 
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is entirely different from a case in which we are dealing with 
the condition of a policy, that the injury or death must have 
resulted from the accident “independently of all other causes.” 
Though the court in Freeman vs. Mercantile Acc. Ass’n, 156 
Mass. 351, 30 N. E. 1013, 17 L. R. A. 753, recognized the ap- 
plication of some sort of a rule of proximate cause, it stated it 
in a qualified or limited manner, as follows: “When different 
forces and conditions concur in producing a result, it is often 
difficult to determine which is properly to be considered the 
cause, and, in dealing with such cases, the maxim, ‘Causa proxima 
non remota spectatur,’ is applied. But this does not mean that 
the cause or condition which is nearest in time or space to the 
result is necessarily to be deemed the proximate cause.” And 
then the court proceeded to affirm an instruction substantially 
like the one excepted to in this case, as is hereafter pointed out. 
In White vs. Standard Life & Acc. Ins. Co., 95 Minn. 77, 103 
N. W. 735, 884, 5 Ann. Cas. 83, the court said that the rule of 
proximate cause, as applied to actions of negligence, cannot be 
applied in its full scope to contracts of this nature. The 
court in that case so clearly stated the accepted rule that we give 
its own language: “Similar policies have been before both the 
state and Federal Courts, and the concensus of judicial opinion is 
that, subject to the exceptions contained in the policy, if the 
injury be the proximate cause of death, the company is liable, 
but, if an injury and an existing bodily disease or infirmity 
concur and co-operate to that end, no liability exists. If, how- 
ever, the injury be the cause of the infirmity or disease—if the 
disease results and springs from the injury—the company is lia- 
ble, though both co-operate in causing death. The distinction 
made in this particular is found in that class of cases where the 
infirmity or disease existed in the insured at the time of the in- 
jury, and, on the other hand, that class of cases where the dis- 
ease was caused and brought about by the injury. And even in 
cases where the insured is afflicted at the time of the accident 
with some bodily disease, if the accidental injury be of such a 
nature as to cause death solely and independently of the disease, 
liability exists.” 

[5] Coming, then, to a particular examination of the instruc- 
tion objected to, it seems to fall naturally within the terms of 
the third rule above stated “that when, at the time of the acci- 
dent, there was an existing disease which, together with the 
accident, resulted in (that is, had causal connection with) the 
injury or death, the accident cannot be considered as the sole 
cause or as the cause independent of all other causes.” It should 
be understood that in the case of an accident resulting in injury 
or death, if there was an existing disease having also a causal 
connection therewith, it is not necessary that the disease should 
itself have been one which would ultimately have proved fatal, 
or that it should be of itself sufficient to have caused the injury 
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or death. Under the rule that, where the injury or death has 
been caused by the sum of two causes, it is sufficient to pre- 
vent a recovery on the policy, if any ordinary disease, not itself 
necessarily fatal, should contribute with the accident to cause 
the death; that is, if without the presence of the disease, the ac- 
cident itself would not have been sufficient to have caused the 
injury or the death. And so in this case it would have been 
sufficient to have shown a diseased condition of the eye, which, 
together with the alleged accident, resulted in blindness. It is 
not necessary in such a case to show that the disease of the eye 
was such that it would ultimately have resulted in blindness. 
In this view of the case, the plaintiff certainly has nothing to 
complain of in the instruction given. If the verdict and judg- 
ment had been for the plaintiff, the defendant might have had 
ground of complaint, in that the instruction virtually told the 
jury that the plaintiff could recover unless they should find that 
the blindness was caused by the combined effect of the alleged 
accident and such a disease of the eye as would ultimately have 
resulted in blindness, because both causes might have produced 
the blindness, without either being completely sufficient to that 
end. The instruction of the court must be read in view of the 
facts in the case and with the alternative proposition stated: 
“But if you find from the evidence and by the greater weight of 
it that the plaintiff has suffered the entire loss of sight of his 
eye, that the loss of his sight is irrecoverable, that the loss was 
caused directly and independently of all other causes, through 
external, accidental and violent means, your answer to the sec- 
ond issue will be ‘Yes.’” Not only is the instruction within the 
third rule above stated, upon reason, but there is authority 
(Freeman vs. Mercantile Acc. Assn., 156 Mass. 351, 30 N. E. 
1013, 17 L. R. A. 753), clearly sustaining, against attack by the 
beneficiary under such a policy, an instruction substantially the 
same as the one objected to in the case at bar, and given upon 
facts practically similar to those appearing in this record. In 
the Freeman Case it was proved that the insured died of peri- 
tonitis localized in the region of the liver. There was evidence 
indicating that he had previously had peritonitis in the same 
part, and that the previous disease had produced effects which 
rendered him liable to a recurrence of it. The court approved the 
charge under review which instructed the jury: “The question 
as to whether or not peritonitis, if that caused his death, is to be 
deemed a disease, within the meaning of this policy, so far as to 
prevent a recovery, depends upon the question whether or not, 
before the time of the fall and at the time of the fall, he had 
then the disease, was then suffering with the disease. If he was, 
then in the sense of the policy, although aggravated and made 
fatal by the fall, he cannot recover.’ In the brief filed in sup- 
port of the petition to rehear, counsel say: “Even if he had a 
cataract which existed prior to the fall, and notwithstanding 
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the cataract the fall did cause the loss of his sight, and would 
have caused it if he had not had a cataract, he would be entitled 
to recover.’ 

[6] For the purposes of the argument, it may be admitted 
that this states a correct proposition, and yet, if it does, it is 
merely an alternative theory that might have been submitted to 
the jury, and it does not follow that the instruction excepted to 
was erroneous. It is too late now to urge that the court should 
have instructed the jury on that theory of the case, because, if a 
correct one, a special instruction should have been asked. Sim- 
mons vs. Davenport, 140 N. E. (Anno. Ed.) 407, 53 S. E. 225, 
and cases cited. The decision of this court, that injury or death 
caused by the sum of two causes, namely, accident and dis- 
ease, is not covered by the policy, is sound as we think. The 
instruction excepted to, when properly considered, is but one 
way of stating the rule, and is well within the rule, and on the 
facts testified to the jury had the right to find that the blindness 
was caused by the alleged accident combined with a disease 
which affected the eye at the time of the accident. It would be 
idle and useless to repeat what was said in our former opinion 
about this case and the rule which controls its decision. We 
then discussed the matter at great length, because of the impor- 
tance of the principle involved, and cited numerous authorities, 
which we think sustain our view. Before taking final leave of 
the case, we will refer to Fishblate vs. Insurance Co., 140 N. C. 
593, 53 S. E. 356, cited by the petitioner (plaintiff) on this rehear- 
ing, in which an instruction substantially similar to the one 
under examination was given to the jury and was upheld by this 
court, Justice Hoke saying: “This charge might be held on the 
first issue.” What was the first issue to which this reference was 
made? It was this: ‘Was the plaintiff's eye lost as a result 
directly or independently of all other causes, from bodily injuries 
sustained through external, violent and accidental means?” The 
same inquiry we have in the case at bar. It is true the learned 
judge added: “And is perhaps more favorable to the defendant 
on that issue than he could require.” Still this does not neutral- 
ize or destroy what had previously been stated, and, besides, he 
cites with approval Freeman vs. Accident Ass’n, 156 Mass. 351, 
30 N. E. 1013, 17 L. R. A. 753, which we also cited in our former 
opinion, and which, it seems to us, is a direct authority in sup- 
port of the instruction of Judge Adams. The latter did not in- 
tend to say that the mere existence of a previous malady at the 
time of the accident would defeat recovery, if, by itself, it would 
ultimately have produced the injury, although it did not co- 
operate with the accident in causing it, but that if the two, acci- 
dent and disease, acting together, were the producing causes of 
it, the plaintiff could not recover, as in that case the accident 
was not, within the terms of the policy, the direct and independent 

cause, but the injury was produced “by the sum of these two 
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causes.” Ward vs. Aétna Life Insurance Co., 85 Neb. 471, 123 
N. W. 456; N. A. Casualty Co. vs. Shields, 155 Fed. 54; 85 C. 
C. A. 122; Cary vs. P. A. Insurance, 127 Wis. 67, 106 N. W. 
1055,5 L. R. A. (N. S.) 926, 115 Am. St. Rep. 997, 7 Ann. Cas. 
484; N. M. Accident Ass’n vs. Shryock, 73 Fed. 774, 20 C. C. A. 
3; C. T. Acc. Ass’n vs. Fulton, 79 Fed. 423, 24 C. C. A. 654; 
White vs. S. L. & Ac. Ins. Co., 95 Minn. 77, 103 N. W. 735, 884, 
5 Ann. Cas. 83; Binder vs. Accident Ass’n, 127 Iowa, 25, 35, 102 
N. W. 190; and 1 Cyc. 262, and note 64, where the doctrine is 
tersely stated and the cases bearing upon it are collected. 

[7] The judge’s charge should be construed as one connected 
whole, and not in detached or isolated portions (Kornegay vs. 
Railroad, 154 N. C. 392, 70 S. E. 731), and when thus considered, 
the meaning of the court clearly appears, and we think the jury 
could not have been misled by the instruction. 

Petition dismissed. 


SUPREME COURT OF MISSISSIPPI. 


NATIONAL LIFE INS. CO. 
vs 


KING. (No. 15,573.)* 


RISKS—OCCUPATION OR ACCIDENT INSURANCE. 

Insured, holding a special occupation policy which provided payment at 
the rate of $10 per week for the number of consecutive days after 
the first seven that he was necessarily confined within the house, 
and therein regularly visited by a physician, by reason of illness, etc., 
and that the limit of the insurer’s liability for lumbago should be 
for a period not exceeding four weeks, was taken sick on October 
6th, and unable to do anything until November 7th, and was con- 
fined to his bed for a week, when he called a doctor and upon his 
advice left his bed and attempted to take exercise, sometimes going 
out into the yard. Held, that the insurer was liable for four weeks’ 
indemnity at $10 a week. 

(For other cases, see Insurance, Cent. Dig. § 1310; Dec. Dig. § 525.) 


RISKS—SICK BENEFITS—LIMITATION AS TO TIME. 


Under a sick benefit policy providing that weekly benefits for sickness 
would be paid only when insured had been confined strictly to his 
bed for seven consecutive days, but not expressly excepting the first 
week, the insured was enitled to benefits for that week. 


(For other cases, see Insurance, Cent. Dig. §§ 1316, 1317; Dec. Dig. § 530.) 
* Decision rendered, Oct. 21, 1912. 59 South. Rep. 807. 
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Appeal from Circuit Court, Alcorn County; John H. Mitchell, 
Judge. 

Action by M. B. King against the National Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


W. J. Las, of Corinth, for Appellant. 
Tuomas H. Jounston, of Corinth, for Appellee. 


Cook, J. 

Appellee instituted suit in the justice court against appellant 
on two insurance policies which purport to indemnify him against 
illness. Policy No. 25,254 is called “special occupation policy,” 
and policy No. 795,771 is called “policy of insurance covering 
life insurance combined with weekly indemnity for sickness and 
accident.” 

[1] Appellee, plaintiff below, recovered judgment in the justice 
court upon both policies, and appellant appealed to the circuit 
court. On the trial in the circuit court, the trial judge, after 
hearing the evidence, charged the jury as follows: “The court 
charges the jury to find for plaintiff, and assesses his damages in 
the amount of $15 under policy No. 795,771, and in the amount 
of $40 under policy No. 25,254”—and this action is assigned for 
error in this court. 

It will be observed that policy No. 25,254 is denominated by the 
company issuing the same as “special occupation policy,” and, in 
order to determine the conditions of said policy, it is, of course, 
important to keep in mind for what purpose the policy was is- 
sued. Subdivision (e), so far as the same may relate to the ques- 
tion involved here, reads: “Or at the rate of ten dollars per 
week for number of consecutive days, after the first seven, that 
the assured is necessarily and continuously confined within the 
house, and therein regularly visited by a legally qualified physi- 
cian, by reason of illness,” etc. Subdivision (k) is as follows: 
“In the event of disability, due to either accident or illness, result- 
ing wholly or in part, directly or indirectly, from tuberculosis, 
rheumatism, * * * lumbago, or in the event of any acci- 
dental injury otherwise covered by this policy resulting in hernia, 
then, in all such cases referred to in this paragraph, the limit of 
the company’s liability shall be an indemnity for the period dis- 
abled, not exceeding four weeks at the rate which would other- 
wise be payable under this policy, anything herein to the con- 
trary notwithstanding.” 

Appellee was taken sick on the 6th day of October, 1909, with 
lumbago, and was unable to do anything until the 7th day of No- 
vember, and was confined to his bed for a week, and then called 
in the doctor. The doctor upon his arrival advised the patient 
that it would be better for him to get up as much as possible, and 
exercise all he could, in order to shorten the duration of his at- 
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tack. Acting upon this advice, plaintiff did, at intervals, get out 
of bed and attempt to take exercise, suffering pain and incon- 
venience in order to do so. The evidence also shows that the 
plaintiff sometimes went out of the room to the steps and into 
the yard. 

The purpose of this policy was to indemnify appellee against 
loss of time in the occupation which he was following, and, while 
paragraph (e), taken alone, seems to make his confinement to 
his room continuously a condition precedent to his right of re- 
covery yet, read in connection with paragraph (k), it seems 
clear to us that the real test of his right of recovery depends 
upon whether he was disabled, during the time limit, to per- 
form the duties required of him by his employment. It there- 
fore follows that the trial court was right in directing the jury 
to find for $40 under this policy. 

[2] Policy No. 795,771 was not what is called an “occupation 
policy,” and paragraph (3) of this policy, under the head “Con- 
ditions,” says: ‘Weekly benefits for sickness will only be paid 
when the assured has been confined strictly to his or her bed 
for seven consecutive days.” 

The evidence shows that he was confined to his bed for seven 
consecutive days, and we find no provision in this policy which 
excludes the first week of sickness from the benefits of the in- 
demnity. The trial court was correct in its construction of this 
policy, and the peremptory instruction to the jury to find for 
the plaintiff under same was correct. 

Affirmed. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM. First DEPARTMENT. 


POPOVITZ 
Us. 


UNITED STATES HEALTH & ACCIDENT INS. CO.* 


CONSTRUCTION OF CONTRACT—TERM AND DURATION OF 
RISK. 

A person holding an accident insurance policy, renewable from month 
to month by the payment of the monthly premium in advance, and 
containing a provision that, if payment of any premium should be 
made after the day on which it was due, no recovery could be had 
for any accidental injury happening between the day the premium was 
due and 12 o’clock noon of the day following the date of payment, 
paid a monthly premium due October Ist on October 11th. On Octo- 


* Decision rendered, Nov. 8, 1912. 137 N. Y. Supp. 788. 
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ber 12th, about 9 a. m., he sustained injuries resulting almost im- 
mediately in death. Held, that the case came within the express 
terms of the provision mentioned, and there could be no recovery. 


(For other cases, see Insurance, Cent. Dig. §§ 932, 933; Dec. Dig. § 365.) 


ACTIONS ON POLICY—PLEADING. 


Plaintiff having pleaded the policy and performance of the conditions by 
insured, which defendant denied, defendant was entitled to rely on 
the provision in question without specially pleading it; the case not 
being one of forfeiture of a policy already in existence, but one of a 
contract of insurance, which had no existence until a time after the 
injury. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640.) 


Appeal from City Court of New York, Trial Term. 

Action by Katie Popovitz against the United States Health & 
Accident Insurance Company. From a judgment for plaintiff, 
and an order denying a new trial, defendant appeals. Reversed, 
and complaint dismissed. 


Argued October term, 1912, before Seabury, Guy, and Bijur, 


GrEoRGE Murray Hutpert, of New York City (William J. 
Lewis, of New York City, of counsel), for Appellant. 
Morris Cukor, of New York City, for Respondent. 


SEABuRY, J. 

The plaintiff, the widow of one Balas Popovitz, brings this ac- 

tion to recover the amount named in the policy of insurance is- 
sued by the defendant to her husband. The policy was issued 
on the 14th day of October, 1909, and by its terms provided that 
it should expire— 
“on the 1st day of November, 1909, at 12 o’clock noon, standard 
time, at place where countersigned, but may be consecutively re- 
newed from term to term, subject to all of its conditions by the 
payment of the monthly premium in advance.” 

The premiums were paid upon this policy according to its terms 
up to October, 1911. The monthly premium due on October 1, 
IQII, was not paid until the morning of October 11, 1911. On 
October 12, 1911, at about 9 a. m., the assured fell in the hallway 
of his home and sustained injuries resulting almost immediately 
in his death. 

[1] The facts recited were undisputed upon the trial, and 
from them we think it conclusively appears that the plaintiff 
was not entitled to recover under the terms of the policy upon 
which she sues. The policy provided as follows :— 

“The acceptance of any renewal premium shall be optional with 
the company. If the payment of any premium shall be made after 
the 1st day of the month on which it was due, neither the as- 
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sured nor the beneficiary shall be entitled to recover for any ac- 
cidental injury happening between the 1st day of such month 
and 12 o’clock noon, standard time, of the day following the 
date of such delinquent payment, nor for any illness originating 
before the expiration of thirty days after the date of such de- 
linquent payment, nor shall the acceptance of any past-due pre- 
mium or premiums be a waiver of the requirement that all re- 
newal premiums be paid in advance on the Ist day of each month. 
The payment of any past-due premium shall not continue this 
insurance in force beyond the 1st day of the succeeding month.” 

The policy of insurance had no existence, except from month 
to month, upon the payment of the monthly premiums within the 
time prescribed by the policy. Where the monthly premiums are 
not paid in the manner provided by the policy, the policy lapses. 
In the present case, the premium was not paid on the Ist day of 
the month, and, under the terms of the policy, no recovery could 
be had for an accidental injury “happening between the Ist day 
of such month and 12 o’clock noon, standard time, of the day fol- 
lowing the date of such delinquent payment.” The present case 
falls precisely within the terms of the provision of the policy 
quoted above, and this provision prevents the plaintiff’s recovery. 

[2] The respondent contends that, as this provision of the pol- 
icy was not pleaded in the answer, the appellant cannot avail it- 
self of it upon appeal. The complainant alleged the existence of 
the policy and performance by the assured of its conditions. This 
allegation of the complaint the defendant’s answer put in issue. 
This is not a case, as the respondent contends, where it is sought 
to forfeit a policy already in existence. It is a case where the 
rights of the assured under the policy did not accrue until a time 
specified, and before which time arrived the assured was in- 
jured. Until the expiration of the time in the policy, the contract 
of insurance had no existence, and the assured possessed no rights 
under it which could be forfeited. 

It follows that the judgment should be reversed, with costs, and 
the complaint dismissed, with costs. All concur. 
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COURT OF APPEALS OF KENTUCKY. 


CONTINENTAL CASUALTY CO. 


US. 


MATTHIS.* 


ACCIDENT INSURANCE—PETITION—SUFFICIENCY. 

A petition in an action on an accident policy alleging the issuance of the 
policy for a valuable consideration, the accidental injury to and 
total disability of insured, the treatment by a physician, and averring 
that during the entire time of his injury he was in such mental and 
physical condition that he could not give insurer the contract notice 
of injury, and that insurer waived notice by denying liability under 
the policy filed with the petition, states a cause of action. 

(For other cases, see Insurance, Cent. Dig. §§ 1575-1580, 1584-1586, 1590- 
1592, 1596, 1508, 1603-1606, 1608; Dec. Dig. gs 629.) 


ACCIDENT INSURANCE—NOTICE OF INJURY—FAILURE TO 
GIVE—EXCUSE. 

Where an accident policy required written notice of injury within fifteen 
days from date of the accident, and insured sustaining an injury was 
so dangerously ill after the expiration of six days after the accident 
that he was unable to give notice, the mere fact that from the third 
to the sixth day after the accident he had mental and physical capacity 
to give notice, and did not do so, did not release insurer. 


(For other.cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 


ACCIDENT INSURANCE—WAIVER. 

A denial of liability by insurer issuing an accident policy is a waiver of 
the notice of injury and of the formal proof of loss demanded by 
the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 559.) 


ACCIDENT INSURANCE—WAIVER—EVIDENCE. 

Evidence held to justify a finding that insurer in an accident policy 
denied its liability thereunder, and thereby waived notice of injury 
and formal proof of loss demanded by the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1707-1728; Dec. Dig. § 665.) 


ACCIDENT INSURANCE—CONTINUOUS DISABILITY. 


An accident policy provided for indemnity for total disability caused “at 
once and continuously” after the accident. Insured was wholly dis- 
abled for three days as the result of an accident, and then he was 
permitted by his physician to go to work, and after three days he 
became ill from blood poisoning, and remained so for months. The 
blood poisoning was caused by an infection of the injury caused by 
the accident. Held, that insured was entitled to recover for total 
disability, notwithstanding the three days of activity. 


(For other cases, see Insurance, Cent. Dig. § 1314; Dec. Dig. § 528.) 


“ACCIDENT” INSURANCE—BLOOD POISONING. 


Blood poisoning resulting from accident is a part of the “accident” within 
an accident policy providing that peritonitis, carbuncles, ulcers, and 


* Decision rendered, Nov. 8, 1912. 150 S. W. Rep. 507. 
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other poison, shall be deemed .illnesses within the policy, no matter 
what may have brought them on. 


(For other cases, see Insurance, Cent. Dig. §§ 1177, 1178; Dec. Dig. § 454.) 

(For a definitions, see Words and Phrases, vol. 1, pp. 63-70; vol. 8. p. 
75 

ACCIDENT INSURANCE—PREMATURE ACTION—WAIVER. 


Where insurer issuing an accident policy denied liability thereon, it 
waived the provision fixing the time for the commencement of an 
action on the policy after proofs of loss, and an action brought be- 
fore the time was not premature. 


(For other cases, see Insurance, Cent. Dig. §§ 1543, 1551-1553; Dec. Dig. 
623.) 


Appeal from Circuit Court, Jefferson County, Common Pleas 
Branch, Second Division. 

Action by Charles W. Matthis against the Continental Cas- 
ualty Company. From a judgment for plaintiff, defendant ap- 
peals. Affirmed. 


SHEILD & CAMPBELL, CAMDEN R. MCATEE, and MAN‘TON 
Maverick, all of Louisville, and M. P. Cornettus, of Chicago, 
Ill., for Appellant. 

L. A. HickMAN and H. J. Grauam, both of Louisville, for 
Appellee. 

WINN, J. 

On January 24, 1911, appellant issued to appellee an accident 
policy covering an indemnity of $40 per month for total disability 
resulting from accident. On January 27th the insured scratched 
his thumb on a carpet tack, from which blood poison developed. 
He sued the company for the indemnity, and from a judgment in 
his favor the company appeals. ; 

[1] The company claims that the petition is not good. It 
was not until the amended petition was filed upon the trial. With 
that amended in the plaintiff’s pleadings substantially charged the 
issual of the policy for a valuable consideration, the accidental 
injury, his total disability, the treatment by a physician, that during 
the entire time of his injury he was in such mental and physical 
condition as that he could not give the company the contract notice 
of the injury, and that meantime the company had waived notice 
by denying liability under the policy. A cause of action was 
stated. The policy was filed with petition. 

[2] The policy demanded that written notice be given of an 
injury within fifteen days from the date of the accident. It was 
not given. The proof shows that from the third to the sixth 
day after the accident the insured, though the disease was upon 
him, had mental and physical capacity to give the notice; but that 
after the sixth day, and until long after March 15th (see post), 
he was dangerously ill and delirious practically all the time. We 
held in Maryland Casualty Co. vs. Burns, 149 Ky. 550, 149 S. 
W. 867, that such a condition excused the giving of the notice 
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during its existence, saying that the insured “should give the con- 
tract notice, unless his faculties be so impaired or he be so cir- 
cumstanced that the giving of such notice is impossible.” But the 
company urges that his failure to give the notice during the three 
lucid days from the third to the sixth day after the accident was 
fatal to his claim. Not so; for he had by contract fifteen days 
in which to act. During the last nine of them he was irrational, 
and continued so for many days. He had as much right to these 
nine days as he had to the first six; and his incapacity, under the 
case, supra, avoided the effect of his failure to give the notice. 
The company’s construction would require the contract to read 
that the insured must anticipate his coming delirium, and give the 
notice at a time far short of the contract period of fifteen days, 
a construction which would demand the impossible. 

[3] On March 15th, and while the insured was still not at all 
himself, the company denied liability under the policy. After that 
denial no notice was necessary. A denial of liability is a waiver 
of notice. The same denial of liability also avoided the necessity 
of giving the formal proofs of loss demanded by the policy. 
Standard Life & Accident Insurance Co. vs. Thomas, 17 S. W. 


[4] The company urges, however, that it never denied liability. 
The father of the insured testifies that on March 15th he pre- 
sented the policy at the company’s Louisville office, desiring to 
know what the benefits were; that the agent in charge told him 
that he had advised the company that the insured’s trouble was 
blood poison; that the agent, when payment was demanded, did 
not make payment, claiming that blood poison was a sickness, and 
not an accident; that on the last of March he went to the office 
and paid a premium on the policy to the agent’s wife who was in 
charge ; that she gave him a receipt; that on April Ist he took the 
assured’s book and this receipt back to the office to have it en- 
tered on the book; and that, when he handed her the receipt 
for this purpose, she tore it up; that she gave him back the money, 
and, when he tendered it again to her, she declined to take it. 
Mr. E. B. Patterson, an attorney who went along with the elder 
Matthis, testifies that she said’ the policy had been canceled. The 
jury was properly instructed on the question of a denial of lia- 
bility by the company. Upon the foregoing evidence it was 
justified in its finding that liability had been denied. Kenton In- 
surance Co. vs. Wiggington, 89 Ky. 330, 12 S. W. 668, 11 Ky. 
Law Rep. 539, 7 L. R. A. 81; National Fire Insurance Co. vs. 
United States B & L. Association, 54 S. W. 714. 

[5] The company complains that certain matters of its defense, 
such as the failure to give the notice, and the like, were stricken 
out on demurrer. Such of them as it was entitled to take to the 
jury were submitted under the general issue, where they were 
properly tried. ‘The company suffered nothing in this respect. 

[6] The policy provided indemnity for total disability caused 
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“at once and continuously” after the accident. Because the in- 
sured was not totally disabled during the three days named, the 
appellant says that he was not continuously disabled, and that 
it is therefore not liable. It relies upon a dictum in General 
Accident & Life Assurance Corporation vs. Meredith, 141 Ky. 
92, 132 S. W. 191. In that case a physician, after suffering an 
accident, made a couple of professional calls. Later he died from 
the accident. The action was brought for the death. In dis- 
cussing the question there made the court said, obiter, that, if 
the suit had been to recover the monthly disability, the facts 
shown would preclude a recovery “for total accident disability’— 
doubtless upon the sound general idea that one who regularly 
goes about this customary business is not totally disabled. But 
that abstract statement, like most abstract statements, has its vari- 
ations. In Commercial Travelers vs. Barnes, 72 Kan. 293, 80 
Pac. 1020, it was held, consistent with sound reason, that “im- 
mediately” was not synonymous with “instantly,” and that so to 
define it would deprive a beneficiary of all rights of indemnity, 
unless the hurt, the prime cause of the injury, was followed by 
immediate disablement. The court illustrated its position by 
an accidental poisoning. It said that such interim of time after 
the taking of the poison as the processes of nature might consume 
in bringing the poisoned person to a state of disability must be 
excluded in determining the meaning of “immediately.” In 
Brendon vs. Traders’ & Travelers’ Accident Co., 84 App. Div. 
530, 82 N. Y. Supp. 860, it was held that a physician was “im- 
mediately, continuously and wholly” disabled by an accident not- 
withstanding he paid a professional visit meantime. In Hohn vs. 
Inter-State Casualty Co., 115 Mich. 79, 72 N. W. 1105, it. was 
held that a barber who went to his shop several days after the ac- 
cident, suffering pain the while, and then was obliged to take to 
his bed on the eighth day, was “immediately, continuously, and 
wholly disabled.” There are cases from other jurisdictions to 
the same effect; and there are cases contra. We think those we 
have cited are sound. In the case at bar the assured was wholly 
disabled for three days. Then, incited by his desire to be at his 
work, he was permitted by his physician to go, under caution as 
to prudence and care. He did not and could not do all his work, 
and after three days of it again went to bed for months of 
illness. During all the time he had blood poison. The processes 
of nature were at work within his body begetting the sure and 
certain result of the accident, as the infection had at once hap- 
pened. To hold that these three days of partial activity, while 
the poison was developing, broke the immediacy or the continu- 
ity of the accident would be to hold that an accident policy does 
not cover blood poisoning from accident; for always there must 
be the interim of time for the disease to incubate. The provision 
in the policy is to have a natural and reasonable interpretation. 
The technical position of the company would avoid the policy for 
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about every purpose save the collection of premiums. Within the 
intent of the policy, sound reason, and the opinions supra, the 
insured suffered an immediate and continuous disability. 

[7] Notwithstanding the fact that the blood poison resulted 
from the accident, the company contends that the disability re- 
sulted from illness, not accident—the precise position upon which 
the elder Matthis says the agent refused payment. The issue of 
accident was submitted to the jury aptly. Further, it is to be 
noted that the policy in express terms provides that peritonitis, 
carbuncles, ulcers, and certain other denominated ills are illnesses 
within the terms of the policy, no matter what may have brought 
them on. Blood poison is not among them. If the company so 
desired to classify this common result from accident, it should 
have done so with equal express care. In accident insurance 
jurisprudence, blood poison resulting from accident is regarded as 
a part of the accident, and an injury or death from it as an ac- 
cidental injury or death. It was so held in Omberg vs. United 
States Mutual Accident Association, 101 Ky. 303, 40 S. W. 9o9, 
19 Ky. Law Rep. 462, 72 Am. St. Rep. 413, where it was said that 
the company’s position would avoid liability, to illustrate, if the 
insured should die from blood poisoning resulting immediately 
from a gunshot wound—“a conclusion wholly at war with the 
manifest purpose of the contract.” See, also, Cary vs. Preferred 
Accident Insurance Co., 127 Wis. 67, 106 N. W. 1055, 5. L. R. A 
(N. S.) 926, and extended case note, 115 Am. St. Rep. 997, 7 
Ann. Cas. 484; and Central Accident Insurance Co. vs. Remebe, 
220, Ill. 151, 77 N. E. 123, 5 L. R.A. (N. S.) 933, 110 Am. St. 
Rep. 235, 5 Ann. Cas. 155. 

[8] Lastly, it is objected that the action was brought within 
three months from the time for filing proofs of loss, in violation 
of an express provision contra in the policy. Denial of liability 
is a waiver of such a provision. A®tna Life Insurance Co. vs, 
Howell, 107 S. W. 294. 

The foregoing objections were urged by demurrer, by a motion 
for a peremptory instruction, and a motion for a judgment non 
obstante veredicto. The insured was in intense pain for months, 
delirious much of the time. Tubes were kept in different parts 
of his body for long periods to drain away the pus and poison. 
Even upon his recovery he was afflicted as if he had locomoter 
ataxia. That he recovered at all is considered by his physicians 
as little short of the miraculous. His troubles were the direct 
result of an accident, against which the company had insured him. 
The trial was fair. 

The judgment is affirmed. 
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SUPREME COURT OF IOWA. 


BRINSMAID 
vs. 


ORDER OF UNITED COMMERCIAL TRAVELERS OF AMERICA.* 


ACCIDENT INSURANCE—SUFFICIENCY OF EVIDENCE. 

Evidence, in an action on an accident insurance policy, held to raise a fair 
conflict on the question of whether insured came to his death by 
drowning or from an aneurism and a rupture of an artery, and to re- 
quire the submission of the case to the jury. 


“ on) cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 


Appeal from District Court, Polk County; Hugh Brennan, 
Judge. 

This is an action at law upon a certificate of membership in the 
defendant association. The defendant is a mutual. association 
and purports to issue accident insurance to its members.. Thomas 
F. Brinsmaid was one of its members in good standing. It is 
‘averred that he lost his life on November 27, 1907, by drowning 
at Long Beach, Cal. The circumstances of his death are made 
to appear by the evidence in the record. The defendant denies 
that the insured met his death by drowning, and avers that such 
death was caused by rupture of the large artery near the heart, 
known as the aorta. The question was submitted by the trial 
court to the jury, which found for the plaintiff. Judgment was 
entered upon the verdict, and the defendant appeals. Affirmed. 


SULLIVAN & SULLIVAN, of Des Moines, and Vorys, SATER, 
SEyMour & PEasE, of Columbus, Ohio, for Appellant. 
Crinton L. Nourse, of Des Moines, for Appellee. 


Evans, J. 

[1] There is no controversy in this case over the fact of death. 
The sole dispute is as to the cause of it. It is undisputed that on 
November 27, 1907, the insured went bathing at Long Beach, Cal. ; 
that he was apparently well and strong-when he entered the water ; 
that he in some manner became helpless to save himself, and that 
he was later taken from the water either actually dead or so nearly 
so that all efforts at resuscitation failed. The insured was forty- 
four years of age, six feet one inch tall, weighed from: 190 to 
200 pounds, in apparently fine physical condition, all “muscle and 
bone,” without surplus tissue. Eyewitnesses testified to the cir- 
cumstances of the alleged drowning. ‘The testimony on behalf 
of the plaintiff tends to show that the tide was running unusually 


* Decision rendered, Nov. 19, 1912. 138 N. W. Rep. 465. 
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high and the breakers and the undertow were unusually strong. 
One of the witnesses who first saw the peril of the insured and 
went to his assistance was Mrs. Pitcher, who testified as follows: 
“The breakers were running high that afternoon. At the farthest 
point Mr. Brinsmaid went out, I should say it was about six or 
seven feet deep. I noticed him when he first went out. The 
breakers went over him. When I reached him, the water was six 
or seven feet deep. The breakers would have gone over me if 
I had not jumped. I had to jump to get over them. I was a 
strong and good swimmer at that time, accustomed to the surf. 
I was three or four days getting over it. The tide was very high 
that afternoon.” Cross-examination: “I saw Mr. Brinsmaid 
when he first went into the water, and my eye followed him out. 
He went out through the breakers. I watched him for five 
minutes or more until I first noticed him acting queerly. At the 
time he was being knocked down by the breakers; he was not 
under water, of course, for more than a second at a time. I 
should say that, if a person gets knocked down once by the 
breakers, it would be quite hard to get their feet again, and a 
breaker coming in would knock him down again. It is very 
liable to happen to any good swimmer. After being struck by 
the first breaker, Mr. Brinsmaid was knocked down into the 
water. He then came up to the surface and was knocked down 
again. Then I did not watch him for a few seconds, and then 
I saw him floating on his back. When I got to him I seemed to 
feel a shock go through his body, and thought I heard him groan.” 
Also: “Mr. Brinsmaid went out 400 or 500 feet through the 
breakers. The breakers were high that afternoon. He went out 
a couple hundred feet farther than I did, and I think it would be 
about six or seven feet deep there. I noticed him, and it seemed 
like he was trying to help himself along and motioning with 
his hands. I stood there and watched him. Until he turned over 
I was not certain he needed help.” Other testimony along the 
same line we need not repeat. Doctors were called and efforts at 
resuscitation continued for the space of two hours. When the 
body was taken from the water the heart was beating, and so con- 
tinued for some time. During the efforts at resuscitation, other 
signs of life appeared, but the final result was failure. On the 
face of it, this evidence would seem ample warrant to support 
the finding of the jury that the insured came to his death by 
drowning. If drowned, there is no controversy made but that 
such drowning was accidental and within the terms of the in- 
surance certificate. 

On behalf of defendant it was made to appear that an autopsy 
was held by Dr. Campbell, assistant to the coroner. Dr. Camp- 
bell testified that he found an aneurism in a branch of the aorta, 
and a rupture of the artery at such point. An aneurism is said 
to be a tumor and is the result of disease in the coats of the 
artery. This rupture was alleged to be about one-half inch by 
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three-eighths. It is undisputed that if such rupture had occurred 
during the life of the insured it would cause instantaneous death. 
No one assisted Dr. Campbell in the autopsy, nor was any one 
present except the undertaker. That a jury would have been 
justified in finding such rupture to have been the cause of death, 
there can be no doubt. But the contention of the defendant is 
that there was no fair conflict in the evidence as to the cause of 
death, and that the trial court should have directed a verdict for 
the defendant. And this is the only question before us. It is 
enough to say that there are many facts testified to by witnesses 
for the plaintiff which are wholly inconsistent with the theory 
of instantaneous death as a result of the alleged rupture. The 
truth of the testimony to establish such facts was, of course, for 
the jury. The doctors who worked over the body in efforts at 
resuscitation testified on behalf of the plaintiff. Their opinion 
was that drowning was the cause of death, and the facts upon 
which such opinions were based were fully stated in their testi- 
mony. The expert testimony to the contrary, except that of Dr. 
Campbell, was wholly hypothetical. 

[2] We cannot assume to weigh the evidence in this review, 
or to determine where its preponderance lies. What is clear to 
us is that there was a fair conflict of evidence on the pivoted 
question, and the trial court could not properly have directed a 
verdict. All the assignments of error and argument are directed 
to this one proposition. 


The judgment of the trial court must therefore be affirmed. 


— ———o+@——_—_ 


SUPREME COURT OF IOWA. 


AMERICAN FIDELITY. CO. 
vs. 


BLEAKLEY, Auditor of State.* 


ACCIDENTS—AUTOMOBILES. 


Code Supp. 1907, § 1709, subd. 5, cl. 1, providing that any company “may 
insure the health of persons and against personal injuries, disable- 
ment or death resulting from traveling or general accidents by land 
or water,” does not authorize the issuing of a policy to indemnify 
the owner of an automobile against liability that may be imposed by 
law; such clause being limited to personal injuries that are received 
by the insured himself. 


(For other cases, see Insurance, Cent. Dig. §§ 183-185; Dec. Dig. § 126.) 
cieeieciapestarinseanee ee nS ne a eS OMS eens See ee 
* Decision rendered, Nov. 20, 1912. 138 N. W. Rep. 508. 
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LIABILITY INSURANCE—MASTER AND SERVANT. 


Code Supp. 1907, § 1709, subd. 5, cl. 2, relating to insuring of employers 
against liability on account of acts of employees, and accidents due 
to machinery, to persons and property, etc., does not authorize the 
issuing of a policy to indemnify the owner and driver of an automo- 
bile “against loss from liability imposed by law for damages and ex- 
penses incurred on account of bodily injuries including death ac- 
cidentally suffered by reason of the use of such automobile,” such 
clause providing for indemnity to an employer only arising from 
the act of his employee, and prohibits liability insurance not therein 
authorized. 


(For other cases, see Insurance, Cent. Dig. §§ 183-5; Dec. Dig. § 126.) 


Appeal from District Court, Polk County; Lawrence De Graff, 
Judge. 
The facts are stated in the opinion. Affirmed. 


JamEs C. HumE, of Des Moines, for Appellant. 

GrorGcE Cosson, Atty. Gen., and Henry E. Sampson, of Des 
Moines, special counsel, for Appellee. 

SHERWIN, J 

The American Fidelity Company is a foreign corporation, or- 
ganized under the laws of the state of Vermont, and holds a 
license to transact business in this state’in accordance with the 
laws thereof. It has the power under its charter, by-laws, and 
the laws of Vermont to insure persons against loss and damage 
from all kinds of accidents, including the power and authority to 
insure drivers of automobiles against liability for damages to the 
persons and property of other persons resulting from accidents 
caused by the driver’s negligence in operating his machine. In 
September, 1911, the said company entered into a contract of in- 
surance with one W. F. Gabrio, a citizen and resident of Des 
Moines, insuring and agreeing to indemnify him as the owner and 
driver of a certain automobile “against loss from liability im- 
posed by law for damages and expenses incurred on account of 
bodily injuries, including death resulting therefrom, accidentally 
suffered by any person or persons by reason of the maintenance, 
use, loading and unloading of” said automobile, and against loss 
“from the liability imposed by law on the insured for damages to 
property, and resulting from any accident caused directly by” 
said automobile. A few days later this policy of insurance was 
submitted to the defendant as Auditor of the State for his exam- 
ination and approval. Defendant refused to approve the policy, 
and ordered its cancellation under threat of expulsion of the 
plaintiff from the state. Thereafter this action was brought 
in equity, asking that the policy be declared legal under the laws 
of the state, and that the defendant and those acting under his 
authority be enjoined from interfering in any way with plaintiff’s 
right to write such insurance, and from revoking plaintiff’s li- 
cense to do business in the state because of the issuance of said 
policy. A writ of mandamus was also asked, compelling the de- 
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fendant to approve said policy. A demurrer to the petition was 
sustained, and, the plaintiff electing to stand on its petition, the 
action was dismissed, and plaintiff appeals. 

The sole question for our determination is thus stated by ap- 
pellant’s counsel: ‘May a foreign insurance company, which has 
complied with all of the provisions of the statutes of Iowa rel- 
ative to its admission to this state, and has received a license from 
the State Auditor to do business within the state, having power 
by the laws of its own state and by its charter to insure the owner 
or driver of an automobile, who is not an employer, against lia- 
bility for damages to persons resulting from an accident caused 
by the owner’s or driver’s negligence in operating his machine, 
issue such insurance in Iowa?” In support of appellant’s’ con- 
tention that an affirmative answer should be made to this ques- 
tion, reliance is placed on the following propositions: First, that 
such insurance is authorized by the first clause of subdivision 5 
of section 1709 of the Code; second, that such insurance is 
authorized by the second or “employer’s liability” clause of 
subdivision 5 of the same section; and, third, that such insurance 
may be issued in this state under the doctrine of interstate com- 
ity, appellant having the power under its charter to issue such in- 
surance and being licensed to do business in this state. ‘These 
propositions will be considered in the order of their statement. 
The first clause of subdivision 5 of section 1709, as it appears in 
the Supplement of 1907, provides that any company authorized 
to do business in this state “may insure the health of persons 
and against personal injuries, disablement or death resulting from 
traveling or general accidents by land or water,” and the second 
clause of subdivision 5 of the section provides that any company 
may “insure employers against loss in consequence of accidents 
or casualties of any kind to employees or other persons or to prop- 
erty resulting from any act of an employee, or any accident or 
casualty of any kind to persons or property, or both, occurring 
in or connected with the transaction of their business, or from the 
operation of any machinery connected therewith.”’ 

[1] In our judgment the first of these two clauses cannot be so 
construed as to furnish authority for the issuance of the policy in 
question. It is true that it authorizes the insurance of persons 
“against personal injuries, disablement or death,” and that any 
person may be so insured. But it is clear to us that such in- 
surance is limited by the terms of the clause and by the chapter 
generally to personal injuries that are received by the insured 
himself. It authorizes insurance against accidents, but only 
against accidents that result in personal injury to the insured. 
We are aware of the fact that these limitations are not made 
by the express language of the clause, but we think a fair 
construction of the language used leads inevitably to the con- 
clusion we reach. The policy sought to be issued by the 
appellant is one to indemnify the insured against liability that 
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may be issued by law for some negligent or wrongful act of his 
own. In other words, its purpose is to insure against a liability 
that might follow the insured’s negligence, other than as an em- 
ployer. There is a very decided difference between accident and 
liability insurance, and we think a clear distinction between the 
two classes was made by the Legislature in enacting subdivision 
5 of section 1709. The second clause provides for liability in- 
surance, but limits it to employers. 

[2] If the appellant’s construction of the first clause were to 
obtain, it is manifest that the second clause would be. useless, for 
the first clause would alone completely cover the ground, and, 
liability insurance having been provided for in the second clause, 
statute is to be construed as prohibiting liability insurance not 
therein authorized. 36 Cyc. 1122. 

2. The second clause of subdivision 5 does not in our opinion 
furnish the appellant any authority for its contention. It plainly 
and clearly provides for indemnity to an employer, and to an 
employer only. It provides that he may insure himself against 
liability arising from the act of his employee, but nothing more. 

[3] The appellant’s claim that the policy in question should 
issue because of interstate comity cannot be sustained. The state 
has the undoubted right to say whether foreign corporations shall 
be permitted to do business here at all, and, if such permission 
is granted, it may be upon such terms and conditions as the state 
shall prescribe. And, where it is the manifest intention to limit 
or restrict the powers given to such corporation by its charter, 
courts have no authority to override such legislation on the ground 
of comity between the states. Within its power, the state, through 
its Legislature, is supreme, and the court’s duty is ended when it 
determines what the statutory law is. The Attorney General 
urges that it would be against public policy to permit such in- 
surance as the appellant proposes. If it is meant that it would 
contravene the declared policy of the state, we fully agree with 
the contention. But, if it is contended that sound, undeclared 
public policy demands a denial of such policies of insurance, we 
cannot agree to the proposition. Out of the nearly 50,000 drivers 
of automobiles in this state there may be a few who are so careless 
and heedless about the lives and limbs of their neighbors as to 
be unworthy of any kind of protection. On the other hand, ac- 
cidents may happen to the other large class of drivers, the men 
who are law abiding, and who are careful not to injure even a 
stray dog or an old hen that persists either in crossing the road 
just ahead of the car or under it, and this great majority of 
decent drivers should not be denied reasonable protection because 
of the recklessness of a few. As we have said, however, we think 
this insurance is not permitted under the present statute, and the 
judgment must, therefore be affirmed. 

Affirmed. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF NEW YORK. 
Tria, TERM, Erte Coun'ry. 


SCHEELER 
vs. 


CASUALTY CO. OF AMERICA* 


FORFEITURE—WAIVER—OFFICER AUTHORIZED. 


There can be no waiver of a forfeiture in an insurance policy by an 
agent, who the policy distinctly provides has no authority to waive 
its provisions. 


(For other cases, see Insurance, Cent. Dig. §§ 952-955; Dec. Dig. § 376.) 


FORFEITURE—AUTHORITY TO WAIVE. 


After notice of insured’s illness was received by the company, it com- 
municated with its attorney to investigate insured’s claim, and the 
attorney informed insured that notice of his illness had been sent “a 
little late,’ and afterwards wrote to insured, inclosing a blank form, 
with a request that insured fill it out and return it, so that he could 
note the extent of insured’s claim, stating that he did not recall 
whether insured made any formal claim of indemnity for illness under 
the policy. Held, that the request of the attorney and his retention 
of insured’s sworn proof did not constitute a: waiver of the provisions 
of the policy requiring insured to give notice of his illness as soon 
as reasonably possible. 


(For other cases, see Insurance, Cent. Dig. §§ 915, 1034; Dec. Dig. § 558.) 
ESTOPPEL—SILENCE BY COMPANY. 


Silence on the part of an insurance company or its agents will operate 
as an estoppel against claiming a forfeiture of the policy only where 
it has misled insured. 


(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1040, 
1057; Dec. Dig. § 388.) 


Action by John C. Scheeler against the Casualty Company of 
America. On defendant’s motion for new trial after verdict 
for plaintiff. New trial granted. 


HaroLp StTuRGES RANKINE, of Buffalo, for the Motion. 
Wa TER HoFHEINS, of Buffalo, Opposed. 


WHEELER, J. 
This action was brought to recover upon a policy of insurance 
providing for the payment of a weekly benefit in the event of the 
sickness of the insured. The plaintiff was taken ill on October 17, 
1909, and confined to his home by his illness until some time the 


* Decision rendered, July, 1912. 137 N. Y. Supp. 811. 
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following February, when he was able to take short walks out of 
doors, and to make visits to his physician’s office. He also, at 
times, took rides with his physician. 

The plaintiff gave no notice of his illness to the insurance 
company until the 24th of June, 1910. The illness of the plain- 
tiff was of the nature of a general nervous breakdown, and it 
was claimed that his mental and physical condition was such that 
up to the 1st day of June, 1910, the plaintiff was in no condition 
so he was able to give notice to the insurance company of his 
illness. There is no evidence or claim that subsequent to June 
Ist he was under any such disability. 

The defendant claims that the plaintiff cannot recover, be- 
cause the plaintiff failed to comply with the terms of the policy 
providing that :— 

“Written notice of death or disability shall be given to the 
company at the home office in New York City as soon it is rea- 
sonably possible so to do.” 

On that proposition the trial court submitted as a question of 
fact for the jury to determine whether notice of illness was given 
the insurance company “as soon as reasonably possible,” con- 
sidering all the circumstances of the case. 

The plaintiff further contended that, if notice was not given 
“as soon as reasonably possible,” nevertheless the defendant had 
waived that requirement of the policy. It appeared from the evi- 
dence that, after notice of the plaintiff’s illness had been received 
by the insurance company, the company communicated with Mr. 
Rankine, its present attorney, for the purpose of investigating the 
merits of the plaintiff’s claim. Mr. Rankine interviewed the 
plaintiff’s physician, and sent for the plaintiff, who came to his 
office. He questioned him about his sickness, and informed him 
that the notice of his illness had been sent “late,” or a “little late.” 
Mr. Rankine subsequently wrote the plaintiff, on August 25, 
1910, in which letter he said :— 

“At our interview at my office the first part of the month, I 
do not recall whether you stated that you had made any formal 
claim for indemnity for illness under your policy. Herewith I 
inclose blank form, which I wish you would fill out and return 
to me, so that I may note the extent of your claim.” 

The plaintiff filled out the blank and gave it to Mr. Rankine. 
Mr. Rankine testified that, from his conversations with the plain- 
tiff, he had been unable to learn just what amounts the plaintiff 
claimed for total, and what for partial, disability. 

It is contended that acts of Rankine on the part of the insur- 
ance company were a recognition of the existing liability of the 
insurance company, and in any event were of such a character 
and nature as estopped the defendant from insisting on a for- 
feiture of the right to recover for the disability insured against, 
and constituted a waiver of any failure to give timely notice of the 
illness. The court left it to the jury to say as matter of fact 
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whether there was a waiver of such forfeiture, if they found a 
failure to give timely notice of illness within the provisions of 
the policy requiring notice to be given as soon as “reasonably 
possible.” 

We think the trial court erred in submitting this question of 
fact to the jury. Clause No. 9 of the policy, under the head of 
“General Agreements,” provides :— 

“No condition or provision of this policy shall be waived or 
altered, save in writing by an executive officer of the company, 
and no notice given to or possessed by any agent or other person 
shall be held to effect a waiver or change in the contract.” 

Certainly Mr. Rankine was not an “executive officer” of the 
defendant. 

[1] Is the provision of the policy quoted controlling? ‘The gen- 
eral rule of law seems to be that, although there may be an ex- 
press waiver of a forfeiture of a policy by an insurance company 
through an officer having authority to waive, and though an agent 
having apparent authority may place the insured, who relies on 
such apparent authority, in such a position that the courts will 
enforce an equitable estoppel against the company, nevertheless 
a waiver or an estoppel based upon the latter proposition can 
never be made out where by the terms of the policy itself it is 
clear that the agent has no power or authority to waive, and it is 
distinctly provided that he cannot do so. Quinlan vs. Providence 
Washington Ins. Co., 133 N. Y. 356, 31 N. E. 31, 28 Am. St. Rep. 
645; Northam vs. Dutchess Co. Mutual Ins. Co., 166 N. Y. 319, 
59 N. E. 912, 82 Am. St. Rep. 655; Allen vs. German Ins. Co., 
123 N. Y. 6, 25 N. E. 309; Messelback vs. Norman, 122 N. Y. 
583, 26 N. E. 34; Walsh vs. Insurance Co., 73 N. Y. 5; Romano 
vs. Insurance Co., 121 App. Div. 489, 106 N. Y. Supp. 63; Baum- 
gartel vs. P. W. Ins. Co., 136 N. Y. 547, 32 N. E. 990; Marvin 
vs. Universal L. Ins. Co., 85 N. Y. 278, 39 Am. St. Rep. 657; 
O’Brien vs. Prescott Ins. Co., 134 N. Y. 28, 31 N. E. 265; Moore 
vs. Hanover Ins. Co., 141 N. Y. 219, 36 N. E. 191. 

In Messelback vs. Norman, 122 N. Y. 583, 26 N. E. 34, the 
court said :— 

“Under a policy containing a provision that the insurer shall 
not be bound * *. *_ by any act of or statement made * * 
* by any agent * * * which is not authorized by this policy 
or contained therein, or in any written paper mentioned thereon, 
the power can only be exercised in the mode prescribed, unless 
it is shown that the agent possessed actually or apparently the 
power of his principal in respect to the provisions alleged to have 
been waived”—citing Walsh vs. Hartford Fire Ins. Co., 73 N. 
Y. 5; Marvin vs. Universal Life Ins. Co., 85 N. Y. 278, 39 Am. 
Rep. 657. 

In Quinlan vs. Providence Washington Ins. Co., 133 N. Y 
3506, 31 N. E. 31, 28 Am. St. Rep. 645, it was held that nonper- 
formance of a condition of a policy invalidated it, and that, when 
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by such provision an agent had no right to waive its conditions, 
his acts could not constitute a waiver, and that the insured was 
bound to take notice of its conditions, and the fact he did not read 
the policy or know its conditions was immaterial. See, also, the 
case of Legnard vs. Standard Life Accident Ins. Co., 81 App. 
Div. 320, 81 N. Y. Supp. 516. 

[2] The policy of insurance sued on in this action expressly 
provided tMat :— 

“No condition or provision of this policy shall be waived or 
altered, save in writing by an executive officer, and no notice 
given to or possessed by any agent or other person shall be held 
to effect a waiver or change of this contract.” 

Certainly there is no evidence in this case of any such authority 
given Mr. Rankine. And even though he had possessed the au- 
thority to waive, it can hardly be said what he did or omitted to 
do in reference to the matter can be construed as a waiver of the 
conditions of the policy. Certainly the retention of the sworn 
proofs made by the plaintiff did not constitute a waiver. Perry 
vs. Caledonian Ins. Co., 103 App. Div. 113, 93 N. Y. Supp. 50. 

[3] Silence on the part of the company or its agents operates 
as an assent and creates an estoppel only where it has the effect 
to mislead. More vs. Bowery Fire Ins. Co., 130 N. Y. 537, 29 N. 
E.. 757. The letter of Mr. Rankine to the plaintiff suggested the 
purpose of the request, simply that he might “note the extent of 
your claim.” The plaintiff had been informed his claim was late, 
and can it be fairly said that the plaintiff had been prejudiced 
by the furnishing of sworn proofs under the circumstances? We 
hardly think so. 

The verdict of the jury was a general one in favor of the plain- 
tiff. We are unable to say whether the jury’s verdict was pred- 
icated upon a finding that the notice of illness was given the 
insurance company as soon as “reasonably possible,” or upon a 
finding that the defendant had waived the requirements: of the 
‘policy as to notice of illness. Under such circumstances the sub- 
mission to the jury of the question of waiver necessarily leads 
to reversal, and the granting of a new trial. 

So ordered. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


NintH Circuit. 


PHYSICIANS’ DEFENSE CO. 
ws. & 


COOPER, State Ins. Com’r. (No. 2,068.)* 


WHAT CONSTITUTES—“CONSIDERATION”—“RISK”—“INDEM- 
Nia. 


“Insurance” is a contract by which one party, in consideration of a 
price paid adequate to the risk, becomes security to the other 
that he may not suffer loss, prejudice, or damage by the happening 
of the perils specified to certain things which may be exposed to 
them. The ingredients of the contract are the consideration, the 
risk, and the indemnity. The “consideration” is the premium for 
the insurer’s undertaking; the “risk,” the perils or contingencies 
against which the assured is protected; and the “indemnity,” the stip- 
ulated desideratum to be paid to the assured in case he has suffered 
loss or damage through the perils or contingencies specified. 

wa m4 cases, see Insurance, Cent. Dig. §§ 172, 176, 178; Dec. Dig. 

124. 

(For other definitions, see Words and Phrases, vol. 4, pp. 3674-3677; vol. 

2, PP. 1444-1447; vol. 8, p. 7612; vol. 4, pp. 3539, 3540.) 


NATURE OF BUSINESS—DEFENSE OF LITIGATION. 

Complainant, in consideration of a specified yearly consideration, issued 
a contract to physicians, guaranteeing that, in case they were sued 
for damages for civil malpractice, complainant agreed to employ a 
local attorney, in whose selection the contract holder should have a 
voice, who, with the defendant’s attorney, would defend the case 
without expense to the contract holder to the extent of the exhaus- 
tion of the sum named in the policy, which for the defense of one 
suit was $5,000, or not to exceed $10,000 in any one year in case 
more than one suit was brought against such holder, relieving the 
latter from liability for costs and attorney’s fees to that extent. Held, 
that complainant was engaged in the insurance business, within Civ. 
Code Cal. §§ 2527, 2531, 2532, 2534, regulating insurance, and that com- 
plainant was not entitled to do business within the state without com- 
plying with the insurance laws. 


(For other cases, see Insurance, Cent. Dig. § 17; Dec. Dig. § 16.) 


Appeal from the Circuit Court of the United States for the 
Northern District of California. 

Suit by the Physicians’ Defense Company against E. C. Cooper, 
Insurance Commissioner of the State of California. Judgment 
for defendant (188 Fed. 832), and complainant appeals. Af- 
firmed. 

The Physicians’ Defense Company is a corporation of Indiana. 
It is engaged in a business whereby it issues to its patrons and 
customers a form of contract in purport as follows: In con- 


* Decision rendered, Oct. 7, 1912. 199 Fed. Rep. 576. 
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sideration of the printed application and the sum of $15, being 
the consideration of one year’s defense, and the further payment 
of $15 annually during the life of the contract, the Physicians’ 
Defense Company agrees to defend the legally qualified physician 
“against all suits for damages for civil malpractice, based on 
professional services rendered by himself or his agent during 
the term of this contract, at its own expense, not exceeding $5,000 
in defense of any one suit, nor exceeding in the aggregate $10,000 
in defense of suits based on services rendered by the holder here- 
of, or his agent, within one year from the date of this contract, 
or within any one year for which this contract shall be renewed, 
all in the manner and upon the conditions hereinbelow stated.” 
After providing for notice of the company of suit brought against 
the physician for malpractice, the agreement further provides: 
“Upon receipt of notice from the holder hereof that a suit has 
been commenced against him for damages for civil malpractice, 
the company will employ a local attorney, in whose selection the 
holder hereof shall have a voice, who, together with the company’s 
attorney, will defend the case without expense to the holder here- 
of. Such defense will be maintained until final judgment shall 
have been obtained in favor of the holder hereof, or until all 
remedies by appeal, writ of error, or other legal proceedings 
shall have been exhaused, or until the above mentioned sums shall 
have been expended in said defense, providing that this contract 
does not cover suits based upon criminal acts or suits involving 
the collection of fees for services. Said company does not obli- 
gate itself to pay or to assume or to secure the payment of any 
judgment rendered against the holder hereof, in any suit defended 
by it. * * * Each consecutive full year’s renewal of this 
contract shall add five per cent (5%) of the principal sum to the 
amount for the defense of any one suit, and to the amount for 
the defense of any number of suits within one year, conformably 
with the table of accumulations indorsed hereon, but such addi- 
tion shall never exceed fifty per cent (50%) of the aforesaid 
principal sums. ‘This contract shall not lapse at the end of the 
time as stated above, if the holder hereof shall pay the annual 
consideration in advance at the home office in Ft. Wayne, Indiana, 
or to an authorized agent of the company, in exchange for the 
company’s receipt, signed by the president and secretary, and 
countersigned by the agent, but shall continue in force for the 
term or terms for which such annual consideration shall be paid.” 

The plaintiff, the appellant here, by its bill of complaint shows 
that it commenced operations in California in September, 1902, 
and has since so continued, building up a large and remunerative 
business, but that it has not filed the bond provided by section 
623 of the Political Code of the state, nor has it procured the cer- 
tificate of authority required by section 596 of such Code to be 
obtained by companies transacting an insurance business within 
the state, nor any certificate or certificates of authority to do 
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business within the state, other than the annual certificates is- 
sued by the Secretary of State to foreign corporations upon pay- 
ment of the license tax imposed thereon by the laws of the state. 
It is further shown that the defendant, being the Insurance Com- 
missioner of the state, claiming that plaintiff is engaged in in- 
surance business, asserts that plaintiff has no right nor authority 
to transact such business within the state without first filing a 
bond as required by said section 623 of the Political Code, and 
having issued to it a certificate of authority under section 596 of 
such Code, and threatens to prevent plaintiff from further trans- 
acting business within the state unless it complies with the pro- 
visions of said sections. An injunction is prayed against the 
threatened acts of the Insurance Commissioner. The sufficiency 
of the bill was tested by a demurrer thereto, which was sustained, 
and, a decree having been given and entered dismissing the bill, 
the plaintiff appeals. 


Before Gilbert and Ross, C. J., and Wolverton, D. J. 


STANLEY Moorr and GoopFELLow, EELLS & OrRICK, all of 
San Francisco, Cal., for Appellant. 

U. S. Wess, Atty. Gen., and E. B. Power, Asst. Atty. Gen., 
both of San Francisco, Cal., for Appellee. 


Wotverton, D. J. (after stating the facts as above). 


But one question is presented on this appeal, which is whether 
the plaintiff is transacting an insurance business within the mean- 
ing of the statutes of California relating to the subject. If it 
is, it is admitted that the Insurance Commissioner’s position is 
the correct one. It not, then the Commissioner should be re- 
strained from interference with plaintiff's continuing to transact 
business with the state. 

All persons and companies are prohibited from transacting in- 
surance business within the state of California without first 
obtaining a certificate of authority from the Insurance Commis- 
sioner, and filing a bond as may be required by such Commis- 
sioner. Sections 596 and 623, Political Code. The Civil Code 
of the state, under chapter 1 of title 11, “Insurance in General,” 
defines insurance to be :— 

“A contract whereby one undertakes to indemnify another 
against loss, damages or liability arising from an unknown or 
contingent event.” Section 2527, Pomeroy’s Civil Code of Cali- 
fornia. 

Section 2531 declares what event may be insured against 
namely :— 

“Any contingent or unknown event, whether past or future, 
which may damnify a person having an insurable interest, or cre- 
ate a liability against him.” 

But the provisions of the chapter (section 2523) do not author- 
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ize insurance pertaining to a lottery or lottery drawing a prize. 
It is further declared (section 2534) that :— 

“All kinds of insurance are subject to the provisions of this 
chapter.” 

A person or company engaging in such business as it here at- 
tempted to be defined may be said to be transacting insurance busi- 
ness. 

[1] The statutory definition of insurance does not differ greatly 
from that usually given by lexicographers, text-writers and 
judges, and yet it is practically as comprehensive as any. Web- 
ster defines it as :— 

“The act of insuring against loss or damage by a contingent 
event ; a contract whereby one party undertakes to indemnify or 
guarantee the other against loss by certain specified risks.” Webst. 
Dict. “Insurance.” 

The Standard Dictionary defines it as :— 

“An act or system of insuring or assuring against loss; spe- 
cifically, the system by or under which indemnity or pecuniary 
payment is guaranteed by one party or several parties to another 
party, in certain emergencies, upon specified terms.” 

And the Century Dictionary :— 

“In law, a contract by which one party, for an agreed con- 
sideration, which is proportioned to the risk involved, undertakes 
to compensate the other for loss on a specified thing from speci- 
fied causes.” 


As to the text-writers, May defines insurance as :— 
“A contract whereby one, for a consideration, undertakes to 
compensate another if he shall suffer loss.” 


Such, says the author, is the definition of the term in its most 
general terms, and, speaking further, he says :— 

“It has its origin in the necessities of commerce. It has kept 
pace with its progress, expanded to meet its rising wants and to 
cover its ever-widening fields, and, under the guidance of the 
spirit of modern enterprise, tempered by a prudent forecast, it 
has, from time to time, with wonderful facility, adapted itself to 
the new interests of an advancing civilization.. It is applicable 
to every form of possible loss. Wherever danger is apprehended, 
or protection required, it holds out its fostering hand and prom- 
ises indemnity.” May on Insurance §§ 1, 2. 

Phillips defines it as :— 

“A contract whereby, for a stipulated consideration, one party 
undertakes to indemnify the other against certain risks.” 1 Phil. 
Ins. § 1. 

Smith, in his work on Commercial Law, defines it as :— 

“A contract by which a person, in consideration of a gross 
sum, or a periodical payment, undertakes to pay a larger sum on 
the happening of a particular event.” Smith, Com. Laws, 299. 

This collation of definitions is taken, with some rearrange- 

Vol. XLIT.—12. 
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ment, from People vs. Rose, 174 Ill. 310, 314, 51 N. E. 246, 247 
(44 L. R. A. 124). 

“An insurance contract,” says the court, in Shakman vs. Credit- 
System Co., 92 Wis. 366, 66 N. W. 528, 32 L. R. A. 383, 53 
Am. St. Rep. 920, “is a contract whereby one party agrees to 
wholly or partially indemnify another for loss or damage which 
he may suffer from a specified peril.” 

Again the court, in Commonwealth vs. Equitable Beneficial 
Ass’n, 137 Pa. 412, 419, 18 Atl. 1112, 113, says of insurance that: 

“It is a merely business adventure, in which one, for a stip- 
ulated consideration or premium per cent, engages to make up, 
wholly or in part, or in a certain agreed amount, any specific loss 
which another may sustain; and it may apply to loss of property, 
to personal injury, or to the loss of life. To grant indemnity or 
security against loss for a consideration is not only the design 
and purpose of an insurance company, but is also the dominant 
and characteristic feature of the contract of insurance.” 

We will refer to but one more definition of the term, which 
is that given by 22 Cyc. p. 1384, as follows :— 

“Insurance is a contract by which the one party, in considera- 
tion of a price paid to him adequate to the risk, becomes se- 
curity to the other that he shall not suffer loss, prejudice, or dam- 
age by the happening of the perils specified to certain things 
which may be exposed to them.” 

The principal ingredients of such a contract are the considera- 
tion, the risk, and the indemnity. The consideration is the pre- 
mium for the insurer’s undertaking; the risk may be said to be 
the perils or contingencies against which the assured is pro- 
tected ; and the indemnity is the stipulated desideratum to be paid 
to the assured in case he has suffered loss or damage through 
the perils and contingencies specified. Insurance, under the stat- 
ute, is a contract to indemnify “against loss, damage or liability.” 
We think the addition of the word “liability” to the usual defini- 
tion of the term does not operate to enlarge its significance. The 
kinds of insurance which have grown up and are denominated 
insurance under the usual definition have become very numerous. 
22 Cyc. 1386. And now the business of insuring against the 
liability of employers for the personal injuries of their employees 
and others is one well recognized and established. 15 Cyc. 1035. 

[2] Now we may look to the contract in question, and de- 
termine whether it falls within the category of insurance, and 
whether a continuance of the issuance of such contracts does 
or does not constitute insurance business. In case the holder 
of the contract is sued for damages for civil malpractice, the 
Defense Company engages to employ a local attorney, in whose 
selection the holder of the contract shall have a voice, who, to- 
gether with the company’s attorney, will defend the case with- 
out expense to the holder, and this to the extent of the exhaus- 
tion of the sum named in the policy, which for the defense of one 
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suit is $5,000; if others in one year, $10,000. It seems plain that 
when the holder is sued for civil malpractice, which he deems is 
wrongful, and the necessity of making defense is thrust upon 
him, he must suffer loss, damage, or liability within the meaning 
of the contract to the extent that he is obliged to employ attor- 
neys and meet the expenses of the trial in regular course. He 
must pay his attorneys for their services in his behalf, and he 
must pay his costs on the trial. These are the contingencies which 
the Defense Company agrees to meet. True, the company does 
not agree to pay to the holder of the contract the amount of 
such expenses incurred upon the sum of $5,000; but it does agree 
to lift them from the burden or liability of the holder, so that he 
will not be required to use his own money to meet them. The 
contingency of paying the expenses of attorneys and cost of de- 
fense in case of suit for civil malpractice is the risk or peril which 
the company agrees that it will meet, and it can make no difference 
whether it pays the amount of the expenses and costs incurred 
to the parties doing the service or to the holder of the contract, 
so that he may himself meet such expenses and costs. The in- 
demnity is the amount of such expenses and costs to be paid. 
Or, to put it another way, the Defense Company agrees to hold the 
holder of the contract harmless in that respect to.the extent of 
$5,000 in the event of the happening of the contingency specified. 

Such a contract, in our opinion, cannot be classed as a contract 
for personal services. The company is not itself an attorney, and 
does not undertake the defense as such. What it does undertake 
is, in case of suit, to employ a local attorney, in whose selection 
the holder shall have a voice, who, with the company’s attorney, 
will defend the case, and to relieve the holder from the expense 
thereof, an expense which must follow the happening of the 
very contingency provided against. Not only this, but the com- 
pany must relieve the holder of paying the costs of suit. Sup- 
pose the contract had been to repay to the holder whatever sums, 
not exceeding $5,000, he should be required to pay out for at- 
torneys and costs in case of such litigation. Could there be any 
question that there would be a contract of insurance? We think 
not. Can it change the character of the contract in this respect 
that it purports to hold the holder harmless against the payment 
of such expenses and costs? The contract, reduced to its simplest 
idea, is but an agreement to pay the expenses and costs that the 
holder would have to pay in the contingency specified. This is 
indemnity pure and simple, and with whatever verbiage the con- 
tract may be clothed it does not serve to cover its real purpose, 
which is one to indemnify the holder against damage and lia- 
bility for attorney’s expenses and costs of defense, in the event 
he is sued for malpractice. 

It is faulty logic to say that this is not a loss, damage, or lia- 
bility of the contract holder, premising that he does not incur it, 
and concluding that it is the liability of the Defense Company. 
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The loss, damage, or liability follows the suit for malpractice; 
and, were it not for the contract of the Defense Company, the 
holder must bear it. Whose loss, damage, or liability would it 
then be? That of the person sued, of course. It is this very 
burden which the Defense Company agrees to bear in case the 
contingency of the holder being sued happens, and this is insuring 
the holder against the risk dependent upon the contingency. 
Looking on the other side, if this be a contract for personal serv- 
ices, why limit the amount of the services to be rendered in dol- 
lars and cents? Attorneys do not take contracts for defending 
parties sued in that way. How peculiar it would be for an at- 
torney to say: “I will engage in your defense $5,000 worth.” 
It would follow that when the fund was exhausted the attorney 
would quit, whether the case was brought to a close or not. The 
very uncertainty of the amount to be paid by the Defense Com- 
pany to meet the exigency contracted against is persuasive that the 
contract is not one of hiring, but one rather of indemnity. And 
such is our conclusion. See Physicians’ Defense Co. vs. O’Brien, 
100 Minn. 490, 111 N. W. 396. The reasoning of the court in 
this case is both cogent and persuasive. 

The plaintiff cites with confidence Vredenburgh vs. Physicians’ 
Defense Co., 126 Ill. App. 509, and State vs. Laylin, 73 Ohio 
St. 90, 76 N. E. 567. While these cases are squarely opposed to 
our position, we are unable to adopt their reasoning. 

It follows that the decree of the court below should be affirmed ; 
and it is so ordered. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division. First DEPARTMENT. 


ROSENBLOOM 
vs. 
MARYLAND CASUALTY CO.* 


INDEMNITY INSURANCE—LIABILITY. 


An indemnity insurer, receiving notice of an action against insured, 
and undertaking, with knowledge of the facts, the defense of the 
action, and depriving insured of any control of it, and preventing a 
settlement for a comparatively small sum, is, after judgment against 
insured, estopped to deny that the accident is within the policy. 

{For other cases, see Insurance, Cent. Dig. $§ 1026, 1027, 1030, 1035, 104v, 
1057; Dec. Dig. § 388.) 


* Decision rendered, Nov. 8, 1912. 137 N. Y. Supp. 1064. 
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INDEMNITY INSURANCE—LIABILITY. 


An indemnity insurer, controlling the defense of an action against in- 
sured, and neglecting to appeal from a judgment against insured, 
may not defeat an action on, the policy on the ground that there 
had been no adjudication by a court of last resort. 


(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1040, 
1057; Dec. Dig. § 388.) 


Appeal from Trial Term, New York County. 

Action by Jacob Rosenbloom against the Maryland Casualty 
Company. From a judgment for plaintiff, and from an order 
denying a new trial, defendant appeals. Affirmed. 


Argued before Ingraham, P. J., and McLaughlin, Laughlin, 
Clarke, and Scott, JJ. 


James J. Manoney, of New York City, for Appellant. 
M. E. Ketxey, of New York City, for Respondent. 


Scort, J. 

There are no disputed questions of fact, as was conceded by 
both parties at the close of the trial, when both moved for a 
direction of a verdict, and neither asked that any question be 
submitted to the jury. 

The defendant issued its policy of indemnity insurance to the 
Apollo Realty Company, as owner of a building in course of con- 
struction in the city of New York. The Realty Company after- 
wards conveyed the premises to plaintiff and two other persons, 
and at the same time assigned and actually delivered the policy 
to its grantees, with the consent of the defendant, which was in- 
dorsed in writing upon the policy. The erection of the building 
was proceeded with by several general contractors, so that no 
one contractor was in charge of the whole work; the premises 
remaining in the general possession and control of the owners. 
On June 11, 1906, one Julius Goldstein, in the employ of one of 
the contractors, fell through the iron beams on the fourth floor 
to the ground below, sustaining injuries. He sued the owners for 
damages, upon the ground that they had failed to perform the 
statutory duty of planking over the floors. His complaint set 
forth clearly the grounds upon which he sought to hold the owners 
liable. 

Notice of the accident was given to defendant as soon as the 
assured heard of it, and when the action was commenced the 
papers were delivered to defendant, which undertook the de- 
fense without protest or reservation. It drew an answer by its 
own attorney, prepared the case for trial, subpoenaed the wit- 
nesses, and tried the case, without inviting the assured to partici- 
pate in the defense. Indeed, it refused to consent that the ac- 
tion should be compromised and settled, as it could have been 
at one time, for a comparatively insignficant sum. The action 
resulted in a verdict for the plaintiff for $1,500. After the trial 





182 Insurance Law Journal Vol. 42. [Jan., 1913. 


the assured and the attorney for the insurer had negotiations 
concerning an appeal. The defendant did not appeal, and did 
not definitely decline to do so until the time to appeal had ex- 
pired; nor did it notify the assured that they must appeal them- 
selves, if they desired the judgment to be appealed against. The 
result was that plaintiff was ultimately obliged to pay the judg- 
ment, and now sues to recover the amount paid. 

[1] The defense mainly relied upon is that the injury for 
which Goldstein recovered judgment was not a liability insured 
against by the terms of the policy. Whether it was, or not, is 
perhaps open to question, but that question we are not called upon 
to consider. As has already been said, the complaint in the 
Goldstein Case disclosed precisely the nature of his claim and 
the ground upon which he sought to hold the owners liable, so 
that, when the defendant assumed the defense of the action, it 
had every means of ascertaining whether or not the loss was one 
for which it was liable under its policy. It is perfectly well set- 
tled that under such circumstances an insurer, who has with full 
knowledge undertaken the defense of an action, and deprived 
the assured of any control of it, will be deemed estopped to deny 
that the accident was within the terms of the policy. Glens 
Falls Cement Co. vs. Travelers’ Ins. Co., 11 App. Div. 411, 42 
N. Y. Supp. 285, affirmed 162 N. Y. 399, 56 N. E. 897; Brassil 
vs. Maryland Casualty Co., 147 App. Div. 815, 133 N. Y. Supp. 
187; Royle Mining Co. vs. Fidelity & Casualty Co., 126 Mo. 
App. 104, 103 S. W. 1098; Fairbanks Canning Co. vs. London 
Guaranty & Accident Co., 154 Mo. App. 327, 133 S. W. 664; 
Tozer vs. Ocean Accident & Guarantee Corp., 94 Minn. 478, 103 
N. W. 509; Globe Nav. Co. vs. Maryand Casualty Co., 39 Wash. 
299, 81 Pac. 826. As this court pointed out in Brassil vs. Mary- 
land Casualty Co., supra, the position of an insurer, who denies 
its liability from the first and refuses to defend, is quite different 
from that of one who elects to defend and thus ousts the assured 
from any opportunity to defend himself. 

[2] The other grounds upon which a reversal is asked do not 
commend themselves to our judgment and require no extended 
comment. If there was a defect of parties plaintiff, that fact 
appeared on the face of the complaint and the objection should 
have been taken by demurrer. Sullivan vs. New York R. C. Co., 
119 N. Y. 356, 23 N. E. 820. 

[3] The objection that there has been no adjudication by a 
court of last resort can hardly be seriously urged, when it was 
the defendant itself that neglected to appeal. 

The judgment and order must be affirmed, with costs. All 
concur. 





Herbo-Phosa Co. vs. Phila. Casualty Co. 


SUPREME COURT OF RHODE ISLAND. 


HERBO-PHOSA CO. 
vs. 


PHILADELPHIA CASUALTY CO.* 


EMPLOYER’S LIABILITY INSURANCE—PAYMENT BY IN- 
SURED—“PAYMENT IN MONEY.” ‘ 

An employer’s liability policy provided that no action shall lie against 
the company as respects any loss under the policy, unless brought 
by the assured to reimburse himself for loss actually sustained and 
paid in money by him after the trial of the issue. Plaintiff employer 
executed its note in a sum sufficient to pay a judgment, with costs, 
rendered against it in an action for injuries to an employee, and the 
note was discounted at a bank and the proceeds paid to satisfy the 
judgment. Held, that the payment to satisfy the judgment for the 
employee’s injuries was sufficient, though not in money, so that the 
employer could recover over against the insurance company on the 
policy. 

(For other cases, see Insurance, Cent. Dig. § 1298; Dec. Dig. § 514.) 


Case certified from Superior Court, Providence and Bristol 
Counties. 

Action by the Herbo-Phosa Company against the Philadelphia 
Casualty Company. Case certified from Superior Court. Deci- 


sion for plaintiff, and case remitted to Superior Court for entry 
of judgment for plaintiff. 


Aurrep S. and ArtHur P. JoHNSON, WATERMAN & GREEN- 
LAW, and Cuar.Es E. TILvey, all of Providence, for Plaintiff. 

GREENOUGH, Easton & Cross, of Providence (Frank T. East- 
ton, of Providence, of counsel), for Defendant. 

VINCENT, J. 

This is an action on the case in assumpsit against a liability in- 
surance company to recover, under the terms of its policy, for a 
loss sustained by the plaintiff as defendant in an action at law, 
including costs and expenses. 

Ann E. Congdon, administratrix upon the estate of her father, 
John E. Whipple, brought a suit against the Herbo-Phosa Com- 
pany to recover damages for the death of said Whipple, which, 
as alleged, was brought about by the negligence of said company, 
or its predecessor, the Modox Company. The Herbo-Phosa 
Company was insured against accident in the defendant casualty 
company. ‘The casualty company having refused or failed to 
assume the defense of the Whipple suit, the same was de- 
fended by the Herbo-Phosa Company. The plaintiff in the 
Whipple suit recovered a judgment for the sum of $2,548.95 


* Decision rendered, Nov. 25, 1912. 84 Atl. Rep. 1093. 
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damages and costs. Later the Herbo-Phosa Company, claiming 
that it had paid the amount of this judgment and costs, and that 
it had been put to other and further expense in the defense 
thereof, requested reimbursement from the defendant casualty 
company for the losses thus sustained, in accordance with the 
terms of the policy contract. The defendant casualty company 
refused to comply with this request of the . plaintiff, on the 
ground that the latter had not actually suffered any loss, and that 
its pretended payment of the judgment and costs aforesaid was 
nothing more than a mere subterfuge designed, in collusion with 
other parties in interest, for the purpose of enabling the Herbo- 
Phosa Company to avoid the terms of the policy providing only 
for indemnity against actual loss, and therefore that until there 
had been a bona fide payment of the amount of the said judg- 
ment and costs the casualty company was under no obligation to 
pay anything to its insured. 

The case comes before the court on certification of the superior 
court, under the provisions of section 4, c. 298, of the General 
Laws of 1909, upon the following agreed statement of facts. 

“(1) That the defendant issued to the plaintiff the policy of 
insurance, as set forth in the declaration. 

“(2) That the accident to John E. Whipple happened as set 
forth in the declaration, and was covered by the policy. 

“(3) That Ann E. Congdon, administratrix of said John E. 
Whipple, by Lewis A. Waterman, attorney, brought suit against 
the plaintiff in the case at bar on account of said accident, as set 
forth in the declaration, and recovered judgment therein against 
said plaintiff in the case at bar on the 6th day of May, 1911, as 
of April 4th, 1911, for the sum of twenty-five hundred ($2,500) 
dollars damages and forty-eight dollars and ninety-five cents 
($48.95) costs. That execution upon said judgment was issued 
from the superior court on the 9th day of May, 1911, for the sum 
of twenty-five hundred and forty-eight dollars and ninety-five 
cents ($2,548.95) judgment and costs, together with fifteen dol- 
lars and twenty-nine cents ($15.29) interest thereon, amounting 
in the whole to two thousand five hundred and sixty-four dollars 
and twenty-four cents ($2,564.24). 

“(4) That said execution was returned to the superior court 
on February 17, 1912, with the following indorsement thereon: 
‘Having received full payment and satisfaction of the within exe- 
cution the same is hereby canceled and discharged. Providence, 
May 17, 1911. Waterman, Curran & Hunt, Plaintiff’s Attorneys.’ 

“(5) That on the 17th day of May 1911, the Herbo-Phosa 
Company gave to the Westminster Bank of Providence, Rhode 
Island, the note of said Herbo-Phosa Company for two thousand 
five hundred and sixty-four dollars and twenty-four cents 
($2,564.24), payable six (6) months after date, of which the 
following is a copy: ‘$2,564.24. Providence, R. I. May 17, 
1911. Six months after date, with interest at the rate of 5% 
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per cent per annum, for value received we promise to pay to 
Westminster Bank, or order at said bank, in the city of Providence 
twenty-five hundred sixty-four 24/100 dollars, having deposited 
herewith and pledged as collateral security for the payment hereof 
Certif. of Deposit Westminster Bank No. 814, with authority to 
sell the same, or any part thereof, or any collaterals substituted 
for or added to the above, without notice, either at public or pri- 
vate sale or otherwise, at the option, of the holder, on the non- 
performance of this promise, the said holder applying the net 
proceeds to the payment of this note and accounting to 

for the surplus, if any; and it is hereby agreed that such surplus, 
or any excess of collaterals upon this note, shall be applicable to 
any other note or claim against held by said holder, 
whether now due or to become due, or hereafter to be contracted. 
Should the market value of any security pledged for this loan, in 
the judgment of the holder thereof, decline, hereby agree 
to deposit on demand (which may be made by a notice in writing 
sent by mail or otherwise to residence or place of busi- 
ness) additional collateral, so that the market value shall always 
be at least per cent more than the amount of this note; 
and failing to deposit such additional security, this note shall 
be deemed to be due and payable forthwith, anything herein ex- 
pressed to the contrary notwithstanding, and the holder or holders 
hereof may immediately reimburse themselves by the sale of the 
security, or any part thereof; and it is hereby agreed that the 
holder or holders of this note, or any person in his or their behalf, 
may purchase at any such sale discharged from any right of re- 
demption. Authority is hereby given to use, transfer or hypothe- 
cate any of the collaterals hereby pledged at holder’s option, said 
holder being required, on tender of the amount loaned and in- 
terest, to return an equal quantity of said collateral and not the 
specific collateral hypothecated. Herbo-Phosa Co., James S. 
Barry, Pres. & Mgr. Byron A. Remington, Treas.’ That there- 
upon the Herbo-Phosa Company received from the Westminster 
Bank a cashier’s check of said bank for two thousand five hun- 
dred and sixty-four dollars and twenty-four cents ($2,564.24), 
payable to the Herbo-Phosa Company. That thereupon the 
Herbo-Phosa Company indorsed said check in blank and delivered 
same to Lewis A. Waterman, as attorney for said Anna E. Cong- 
don, administratrix of John E. Whipple, and the same was re- 
ceived by said Lewis A. Waterman, as attorney as aforesaid, 
in full payment and satisfaction’ of the judgment and execution 
described in paragraphs 3 and 4 above. That thereupon said 
Lewis A. Waterman, said Ann E. Congdon, administratrix as- 
senting thereto, deposited said cashier’s check in said Westminster 
Bank and received from said bank a certificate of deposit in said 
bank for the same sum as the face value of said cashier’s check, 
which certificate of deposit was immediately deposited with said 
note of the Herbo-Phosa Company in said Westminster Bank 
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and pledged to said bank as collateral security for the payment 
of said note, in accordance with an agreement made by said Lewis 
A. Waterman with said bank before any part of the above-de- 
scribed transaction with said bank was entered upon to furnish 
security for the payment of said note. That all the above de- 
scribed in this paragraph occurred at one and the same visit of 
the parties aforesaid at said Westminster Bank on the 17th day of 
May, I9QII. 

“(6) That at the time of the transactions described in para- 
graph 5 above the financial condition of the Herbo-Phosa Com- 
pany was not such as to enable it to meet immediately all its due 
financial obligations. That it did not have the money to pay 
said judgment, and that its credit was not such as to enable it to 
borrow money without security. 

“(7) That the Lewis A. Waterman last mentioned is the same 
person who is hereinbefore described as attorney for Ann E. 
Congdon, administratrix, in said case against the Herbo-Phosa 
Company, and is also one of the attorneys for the plaintiff in the 
case at bar. 

“(8) That on May 17, 1911, the Herbo-Phosa Company gave 
its check upon its account in the Industrial Trust Company, pay- 
able to the Westminster Bank, for the sum of seventy-two dol- 
lars and eight cents ($72.08), which check was given and was 
received by the Westminster Bank as full payment of the in- 
terest on said note of Herbo-Phosa Company for two thousand 
five hundred and sixty-four dollars and twenty-four cents ($2,- 
564.24), dated May 17, 1911, up to the time of the maturity of 
said note and upon presentation said check was duly honored and 
paid. 

“(g) That at the maturity of said note the Herbo-Phosa Com- 
pany gave to the Westminster Bank a renewal note, payable six 
(6) months after date, for the same amount upon the same se- 
curity and containing in all other respects the same terms and 
conditions and upon the same terms and conditions as the said 
original note, and thereupon said original note was marked ‘Paid’ 
by said Westminster Bank and by it surrendered to said Herbo- 
Phosa Company. 

“(10) That on November 21, 1911, the Herbo-Phosa Company 
gave its check upon its account in the Industrial Trust Company, 
payable at the Westminster Bank, for the sum of seventy-one dol- 
lars and thirty cents ($71.30), which check was given and was 
received by the Westminster Bank as full payment of the interest 
on said renewal note up to the time of the maturity of said re- 
newal note, and upon presentation said check was duly honored 
and paid. 

“(11) That said renewal note for two thousand five hundred 
and sixty-four dollars and twenty-four cents ($2,564.24) of said 
Herbo-Phosa Company is now held by said Westminster Bank. 
That it is not yet due, and that no part thereof has been paid. 
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“(12) That the following are copies of stubs in the note-book 
of the Herbo-Phosa Company :— 


$2,564.24. 

Date: May 17, 1911. 

To: West. Bank. 
54% Int. 

Time. 

Acct. of Congdon Suit. 

No. 


6 mos. note. 


$2,564.24. 

Date: Nov. 17, I9QII. 

To: Westminster Bank. 
5%% Int. 

Time: 6 mos. 

Acct. of Congdon Suit. 

No. 


$300.00/ 100. 

Date: May 17, I9II. 
To: Alfred S. Johnson. 
Time: 6 mos. 

Acct. of Congdon Case. 
No. 


$300.00/ 100. 

Date: Nov. 17, IQII. 

To: Alfred S. Johnson. 
Mechanics’ Nat. Bank. 

Time: 6 mos. 

Acct. of Congdon Case. 

No. 

“That the following are copies of the entries in the book of 
bills payable, containing the record of the notes made by the 
Herbo-Phosa Company :— 

“Date: May 17, 1911; By Whom Drawn: Herbo-Phosa Co.; 
Where Payable: Westminster Bank; On What Account: Cong- 
don Case. Time: 6 mos.; Amount: $2,654.24; When Due: Nov. 
17, 1911; Remarks: Renewed Nov. 17, I9QII. 

“Date: May 17, 1911; By Whom Drawn: Herbo-Phosa Co.; 
Where Payable: Mechanics’ Nat.; On What Account: Congdon 
Case. Time: 6 mos.; Amount: $300.00/100; When Due: Nov. 
17, 1911; Remarks: Renewed Nov. 17, I9QII. 

“Date: Nov. 17, 1911; Herbo-Phosa Co.; Where Payable: 
Westminster Bank; On What Account: Congdon Case. Time: 
6 mos. ; Amount : $2,564.24; When Due: May 17, 1912. 
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“Date: Nov. 17, 1911; Herbo-Phosa Co.; Where Payable: 
Mechanics’ Nat.; On What Account: Congdon Case. Time: 
6 mos.; Amount: $300; When Due: May 17, 1912. 

“There was also a record made of the payment of interest upon 
both the principal and renewal notes in the regular books of the 
company, viz., the cashbook, petty ledger, and checkbook. 

“There is no record of the receipt by the Herbo-Phosa Com- 
pany of the proceeds of said note for $2,564.24, dated May 17, 
1911, or of payment of the proceeds, or any part thereof, to any 
person, or of the receipt by the Herbo-Phosa Company of the 
proceeds of said note for $300, dated May 17, 1911, or of pay- 
ment of the proceeds, or any part thereof, to any person upon the 
books of the Herbo-Phosa Company, or any other record, ex- 
cept as above stated of the transactions described in this agreed 
statement of facts upon the books of the Herbo-Phosa Com- 
pany. 

“That said note for $300 and the renewal thereof is the note 
hereafter referred to in paragraph No. 17. 

“There is also no record upon any of the books of the Herbo- 
Phosa Company of any claim on the part of said Ann E. Cong- 
don, as administratrix as aforesaid, or of any judgment being 
obtained upon said claim against the Herbo-Phosa Company. 
This is the first tort action that the Herbo-Phosa Company has 
ever had and the only judgment that has ever been obtained 
against it in any tort action. 

“(13) That said certificate of deposit No. 814, unchanged, 
and with the consent of said Lewis A. Waterman and said Ann 
FE. Congdon, the administratrix of John E. Whipple aforesaid, 
still remains on deposit with the Westminster Bank, pledged as 
collateral security for the payment of said renewal note. 

“(14) That, except as set forth, no payment of the judgment 
aforesaid or satisfaction of the execution thereon has been made. 

“(15) That there has not been, and that there does not now 
exist, any agreement or understanding between the Herbo-Phosa 
Company, the Westminster Bank, Lewis A. Waterman, individ- 
ually or as attorney for any person, Ann E.. Congdon, administra- 
trix as aforesaid, or either of them, or any person on behalf of 
them, or any of them, whereby, the payment in full or in part 
thereof of said notes, or renewal of them, or substituted obliga- 
tion for them, by the Herbo-Phosa Company shall be contingent 
upon any happening whatever, or whereby, in any contingency, 
the Herbo-Phosa Company shall receive any rebate, discount, 
payment back, or credit on account of said transaction. 

(16) That the Herbo-Phosa Company paid in cash seven 
Dollars and seventy cents ($7.70) for witness fees in defending 
the action of Ann E. Congdon, administratrix, against it as afore- 
said. 

“(17) That Alfred S. Johnson and Arthur J. Johnson were 
employed by the Herbo-Phosa Company as attorneys at law to 
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defend the action of Ann E. Congdon, administratrix, against 
it as aforesaid. That said Alfred S. Johnson and Arthur P. 
Johnson rendered to the Herbo-Phosa Company a bill for $300 
for their services therefor, which was a reasonable amount for the 
services rendered. That on May 17, 1911, the Herbo-Phosa Com- 
pany, by James S. Barry, its president and manager, and Byron 
A. Remington, its treasurer, made its note for three hundred 
($300) dollars, payable to said James S. Barry six months after 
date. Said James S. Barry indorsed said note and delivered it 
to the Mechanics’ National Bank and received therefor from 
said bank the sum of three hundred ($300) dollars in cash, which 
he paid to said Alfred S. and Arthur P. Johnson, and the said 
Alfred S. Johnson and Arthur P. Johnson received it as full 
payment for their services to the Herbo-Phosa Company afore- 
said. That said Alfred S. Johnson guaranteed to the Mechanics’ 
National Bank the payment of said note. That at the maturity 
of said note it was paid by a renewal note of like tenor in all 
respects, due six months thereafter, and payment thereof guar- 
anteed to said bank by said Alfred S. Johnson in same manner 
as in case of the original note. That without such or other ade- 
quate security the Mechanics’ National Bank would not have 
taken said note and the renewal thereof and paid over cash upon 
it as aforesaid. That said renewal note is not yet due, is unpaid, 
and there has not been at any time, and is not now, any under- 
standing or agreement between the Herbo-Phosa Company, the 
Mechanics’ National Bank, or said Alfred S. and Arthur P. 
Johnson, or either of them, whereby the payment in full or in 
part of said notes, or renewal of them, or substituted obligations 
for them, by the Herbo-Phosa Company shall be contingent upon 
any happening whatever, or whereby, in any contingency the 
Herbo-Phosa Company shall receive any rebate, discount, pay- 
ment back, or credit on account of said transaction. 

“(18) That the right of the Herbo-Phosa Company to recover 
‘in the case at bar against the Philadelphia Casualty Company the 
whole or any part of the amounts claimed in the declaration in 
said case shall depend solely upon whether the Herbo-Phosa 
Company has complied with the following provision of the pol- 
icy: ‘No action shall lie against the company as respects any 
loss or expense under this policy unless it shall be brought by 
the assured himself to reimburse him for loss or expense actually 
sustained and paid in money by him after trial of the issue.’ 

“Herbo-Phosa Company, 

“By Lewis A. Waterman, 
“Alfred S. & Arthur P. Johnson, Attys. 

“Philadelphia Casualty Company, 

“By Greenough, Easton & Cross, Attys.” 

[1] The policy issued by the defendant company is undoubtedly 
one of indemnity, under which a payment by the insured is neces- 
sary condition precedent to recovery. 
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The defendant’s policy also contains the provision that “no 
action shall lie against the company as respects any loss or ex- 
pense under this policy unless it shall be brought by the assured 
himself to reimburse him for loss or expense actually sustained 
and paid in money by him after the trial of the issue.” 

The courts have held that a payment in cash is not necessary 
and may be otherwise made, as, for instance, by a note, provided 
that the judgment against the insured is extinguished, and the 
transaction is in good faith. In fact, the two cases relied upon 
by the defendant in its brief, Kennedy vs. Fidelity & Casualty 
Co., 100 Minn. 1, 110 N. W. 97,9 L. R. A. (N. S.) 478, 117 Am. 
St. Rep. 658, 10 Ann. Cas. 673, and Stenbom vs. Brown-Corliss 
Engine Co., 137 Wis. 564, 119 N. W. 308, 20 L. R. A. (N. S.) 
956, fully recognize the principle that a payment by note, if done 
in good faith, is sufficient and amounts to a loss to the insured. 
In the case of Stenbom vs. Brown-Corliss Engine Co., the defend- 
ant was adjudged a bankrupt, and a receiver in bankruptcy was 
duly appointed subsequent to the commencement of the suit, and 
before it had been carried to judgment. The claim could not be 
proven in bankruptcy before judgment thereon was obtained, 
and when the judgment was rendered the time within which it 
might have been filed in the bankruptcy proceedings had ex- 
pired. After the rendition of judgment, an execution was issued 
and returned unsatisfied, whereupon, proceedings being instituted, 
a receiver of the Brown-Corliss Company was appointed by a 
circuit court commissioner. The receiver then filed a petition 
in the bankruptcy court and obtained an order upon the trustee 
in bankruptcy to turn over to him the indemnity policy. Then 
the receiver, upon a petition to the circuit court representing that 
the plaintiff was ready and willing to compromise for $5,000, 
and would accept the receiver’s promissory note for that sum in 
settlement of the judgment, obtained an ex parte order directing 
the receiver to make the note and begin a suit against the insur- 
ance company. After such suit had been commenced on the 
policy, the Brown-Corliss Company obtained an order vacating the 
former ex parte order, and from this last vacating order an appeal 
was taken. The action of the lower court was affirmed. The 
appellate court says in its opinion that a judgment may be prop- 
erly satisfied otherwise than by a payment in money, provided 
such payment is made and accepted in good faith. The court, 
however, found that the whole proceeding was a mere subter- 
fuge, resorted to for the purpose of making a nominal com- 
pliance with the terms of the insurance contract. 

We think that the case at bar may be readily distinguished 
from the Brown-Corliss Company Case. In the latter the re- 
ceiver was not appointed to administer the affairs of the insolvent 
corporation for the benefit of its creditors generally, but simply 
in aid of an execution in favor of a single creditor, for the sole 
purpose of collecting the judgment. The assets of the Brown- 
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Corliss Company, with the exception of the insurance policy, 
were all in the hands of the trustee in bankruptcy, and the policy 
was of no value to the Brown-Corliss Company until the judg- 
ment was satisfied. The receiver, as such, was not invested 
with any property formerly of the Brown-Corliss Company. The 
note was not discounted, but was simply a valueless piece of 
paper turned over to the plaintiff in the damage suit in satis- 
faction, as it was claimed, of his judgment. 

In the case at bar the Herbo-Phosa Company made its note, 
in an amount sufficient to pay the judgment and costs, which said 
note was discounted at the bank. Such procedure on the part 
of the plaintiff company, unattended by other circumstances, 
would come within the ordinary course of business. The dis- 
counting of its note for this purpose would not tend to prove 
the insolvency of the Herbo-Phosa Company, but would as 
readily indicate that the company was at the time without the 
ready money with which to pay the judgment. 

The defendant, however, claims that the circumstances attend- 
ing the.making and discounting of the plaintiff’s note, which are 
fully recited in the agreed statements of facts, are sufficient to 
stamp the whole transaction as a subterfuge wholly designed to 
avoid the terms of the policy, and that the case therefore cames 
within the law as laid down in Stenbom vs. Brown-Corliss En- 
gine Company. So far as it appears by the facts presented to the 
court, the note in question constitutes a valid claim against the 
plaintiff company. While it might be contended, by way of ar- 
gument, that the method of arranging this whole matter was only 
consistent with some prearranged plan to avoid the terms of the 
policy, yet the pith of the question is in the validity of the note 
as a claim legally collectible from the Herbo-Phosa Company. 
The parties agree in their statement of facts “that there has not 
been at any time, and is not now, any understanding or agree- 
ment between the Herbo-Phosa Company, the Mechanics’ Na- 
tional Bank, or said Alfred S. and Arthur P. Johnson, or either 
of them, whereby the payment in full or in part of said notes, 
or renewal of them, or substituted obligations for them, by the 
Herbo-Phosa Company shall be contingent upon any happening 
whatever, or whereby, in any contingency, the Herbo-Phosa 
Company shall receive any rebate, discount, payment back, or 
credit on account of said transaction.” The judgment in the 
Whipple Case has been paid and the execution therein returned 
satisfied. 

The note for $2,564.24 given to the Mechanics’ Bank, and the 
note for $300 covering the legal services of Alfred S. and Arthur 
P. Johnson in defending the Whipple suit, have both been 
renewed and the interest paid by the Herbo-Phosa Company. 

These notes, so far as appears, are valid claims against the 
Herbo-Phosa Company, and the agreed facts, above quoted, 
serve to strip the transaction of any collusive feature which could 
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effect any modification of its liability thereon. We think that the 
plaintiff is entitled to recover of the defendant the amount of the 
judgment and costs which it has paid, together with the counsel 
fees incurred in the defense of the suit and interest from the date 
of payment. There is no dispute between the parties as to the 
amount of the plaintiff’s claim. 

Decision for the plaintiff for $3,132.80 and costs. The papers 
in the case are remitted to the superior court, with direction to 
enter judgment for the plaintiff in accordance with such deci- 
sion. 


SUPREME COURT OF TENNESSEE. 


SOUTH KNOXVILLE BRICK CO. 
VS. 


EMPIRE STATE SURETY CO.* 


EMPLOYER’S LIABILITY ee ee OF 
CONTRACT—“RAILROA 


The operation of a tramway upon which small cars were operated by 
gravity, except for a short distance, where cables were sometimes used 
to haul dirt from the pits to plaintiff’s brick-making machinery, did 
not constitute the operation of a “railroad,” within an application 
for an employer’s liability policy which stated, that assured did not 
operate a railroad on its premises. 

(For other cases, see Insurance, Dec. Dig. § 285%.) 


(For other definitions, see Words and Phrases, vol. 7, pp. 5809, 5908; 


vol. 8, pp. 7777, 7778.) 


EMPLOYER’S LIABILITY INSURANCE—CONSTRUCTION OF 
POLICY—“DRAUGHT OR DRIVING ANIMAL OR VEHICLE.” 


The tramway would not be included within a provision of the policy 
exempting the company from losses caused by any “draught or 
driving animal or vehicle.” 


(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 


EMPLOYER’S LIABILITY INSURANCE—CONSTRUCTION OF 
POLICY. 


An employer’s liability policy provided that, if any action is thereafter 
brought against assured to enforce a claim for damages for an ac- 
cident covered by the policy, assured shall immediately forward to 
the company’s office every summons, etc., served upon him, and the 
company will at its own cost defend such suit on behalf of assured, 
unless it elects to settle the same or pay assured the indemnity pro- 
vided by the policy. Held, that if the company refused to defend an 

a ee eg cen 


* Decision rendered, Oct. 7, 1912. 150 S. W. Rep. 92. 
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action against assured for personal injuries to an employee, and 
refused to pay the indemnity provided for in the policy, it was liable 
to assured for the necessary expenses incurred by assured in de- 
fending the action. 


(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 


EMPLOYER’S LIABILITY INSURANCE—CONSTRUCTION OF 
POLICY. 

A provision of an_employer’s liability policy, binding the company to 
defend “any suit brought against the assured to enforce a claim on 
account of an accident covered by this policy,” did not limit the 
company’s liability to meritorious claims, so that the company could 
not defend an action for necessary expenses by assured in defending 
an employee’s injury action on the ground that the action was with- 
out merit. 

(Foe pom cases, see Insurance, Cent. Dig. §§ 1530, 1532-1534; Dec. Dig. 

15. 


Certiorari to Court of Civil Appeals. 

Action by the South Knoxville Brick Company against the 
Empire State Surety Company. Judgment for plaintiff, and 
defendant brings certiorari. Affirmed. 


SHIELDS, CaTEs & MounvrCASTLE and TEMPLETON & CLEM- 
ENTS, all of Knoxville, for Complainant. 

Everett Moses, of Knoxville, for Defendant. 

GREEN, J. 

The South Knoxville Brick Company, hereinafter called the 
assured, several years ago took out an indemnity policy with the 
Empire State Surety Company, hereinafter called the company. 
Under this policy, the company agreed, subject to certain con- 
ditions, to indemnify the assured against loss arising from claims 
for personal injuries received by others than its employees on 
the premises of the assured. 

The assured owned and operated a brickyard in the city of 
Knoxville; its premises consisting of about ten acres of ground, 
on which were pits, tramways, machinery, and other usual equip- 
ment of such concerns. o 

During the life of this policy, a young boy named Arle John- 
son was killed as the result of an accident on assured’s place, 
and his father qualified as administrator and brought suit against 
the assured. Assured gave due and timely notice of this ac- 
cident, and also, of the suit, to the company; but the company 
refused to assume any responsibility on account of this claim and 
denied any liability therefor. Whereupon the assured employed 
two attorneys of Knoxville, and later employed a third at- 
torney, a young man, to assist in getting up the evidence, and 
went into trial of the case. Upon the trial, after the plaintiff’s 
proof was introduced, attorneys for the assured made a motion 
for peremptory instructions against the plaintiff. This motion 
was granted. The case was taken to the Court of Civil Appeals, 
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where the judgment of the lower court was affirmed, and, upon 
certiorari, this court affirmed the judgment of the Court of Civil 
Appeals. 

For their services in this case, assured had to pay $300 each 
to its principal attorneys and $100 to the attorney who was em- 
ployed to assist in getting up the proof. Assured also had to pay 
some $24 court costs. 

After the termination of this litigation, assured made demand 
on the company to reimburse it for these expenses, which de- 
mand was refused by the company, and this suit is brought by 
the assured to recover of the company $724, the amount ex- 
pended by assured in the defense of the suit heretofore referred 
to. 

This recovery is resisted by the defendant company upon sev- 
eral grounds, which will be noted and disposed of seriatim. 

[1,2] The first defense interposed is that the company is re- 
leased by reason of false representations or warranties made to 
it by assured, upon the faith of which the policy was issued. 
In the application for a policy it is stated by assured that it does 
not operate a railroad, and furthermore there is a condition of 
the policy that it does not cover any accident “caused by any 
draught or driving animal or vehicle, or any person in charge 
thereof.” 

It appears from the record that on the premises of the as- 
sured is a tramway upon which small cars are operated to haul 
dirt up from the pits to the brick-making machinery. It was by 
one of these cars, as we understand the record, that young John- 
son was killed. The cars are run by gravity, except for a short 
distance, where sometimes cables are attached to them to assist 
in pulling them. 

It was insisted by the company that this tramway was a rail- 
road in the sense of the policy, and that it was accordingly re- 
leased from any liability. 

Neither of the lower courts treated this contention seriously, 
nor do we think there was any reason why they should have 
done so. The oper&tion of this sort of an outfit by no fair con- 
struction could be referred to as the operation of a railroad, with- 
in the usual meaning of that language. Neither was this outfit 
included within that portion of the policy which exempted the 
company from loss caused by any draught or driving animal 
or vehicle. 

Furthermore, it appears from the proof that tramways such 
as this one are usual and customary in brickyards, and it further 
appears that these premises were known and familiar to the 
agents of the company who wrote this policy; that they had paid 
one claim arising there, and had examined the premises, and had 
never made any suggestion that the operation of this tramway was 
inconsistent with the ternis of this policy. 

[3] To properly consider other defenses made by the company, 
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it becomes necessary to set out certain portions of the policy, as 
follows :— 

Condition A: “The company’s liability for loss from an ac- 
cident resulting in bodily injury to, or in the death of, one per- 
son is limited to $5,000, and, subject to the same limit for each 
person, the company’s total liability for loss for any one accident 
resulting in bodily injury to or in the death of more than one 
person is limited to $10,000.” 

Condition D: “If thereafter any suit is brought against the 
assured to enforce a claim for damages on account of an accident 
covered by this policy, the assured shall immediately forward 
to the company’s home office every summons or other process 
as soon as the same shall have been served on him, and the com- 
pany will, at its own cost, defend such suit in the name and on 
behalf of the assured, unless the company shall elect to settle 
same or pay the assured the indemnity provided for in condition 
A hereof. 

Under the language set out in condition D, just quoted, the com- 
pany obligates itself to do one of three things upon due notice of 
suit brought against assured to enforce a claim for damages on 
account of an accident covered by the policy :— 

(1) To defend such suit at its own cost; or (2) settle same; or 
(3) pay the assured the indemnity provided in condition A. This 
indemnity is stipulated to be $5,000 for an accident resulting in 
bodily injury to or in the death of one person. Upon investiga- 
tion of a properly reported accident covered by the policy, the 
company might have, as agreed in condition D, paid assured the 
indemnity of $5,000, provided in condition A, and have thereby 
become released from further liability, or the company might 
have settled the claim or undertaken the defense of the suit at 
its own cost. 

When it refused to do any of these things, the company 
breached its contract of insurance, and become liable to the as- 
sured for the legal consequences of this breach. 

It was probably the duty of the assured, by way of reducing 
its damages, to employ counsel and defend this suit. The com- 
pany received the benefit of the defense to the Johnson suit 
made by the assured, and inasmuch as it declined to undertake 
this defense itself, and declined to pay the indemnity provided 
for in condition A, it has no room for complaint that assured 
now seeks to recover these necessary expenses. 

If, instead of making this defense, assured had let judgment 
go against it by default, the company would no doubt have very 
severely reprehended such conduct, and have insisted that as- 
sured was not, entitled to recover full damages, which it made 
no effort to escape or mitigate. This defense would doubtless 
have been well taken. 

We are of opinion that the course taken by the assured, under 
the circumstances heretofore detailed, was proper, and that the 
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expenses incurred by it in such defense are damages naturally 
resulting from the company’s breach of its contract, and are 
therefore properly recoverable in this suit. : 

[4] It is further insisted, in behalf of the company, that this 
suit was groundless, and that such groundless claims are not 
properly included within the terms of the policy, and that the 
company is not liable for any damage or expense incurred in the 
defense thereof. 

There is no basis for this contention to be found in the lan- 
guage of condition D, in which the company defines its obligations 
with respect to suits brought against the assured. The under- 
taking to defend, settle, or indemnify, there assumed, applies in 
terms to “any suit” “brought against the assured to enforce 
a claim on account of an accident covered by this policy.” There 
is no limitation of liability to include only meritorious claims. 
This, perhaps, is a sufficient answer to the contention here made. 

We may say further, however, that this company cannot be per- 
mitted to declare in advance of trial that a suit is groundless, and 
therefore without the policy. To so hold would leave the as- 
sured helpless. The courts might reach a different conclusion 
from the company, and render judgment against the assured, 
and yet, upon the reasoning of counsel, assured would be without 
redress on its policy, because, in the company’s opinion, the suit 
was without merit. 

Under its contract, if the accident upon which the suit was 
based was one of those described in the policy, it was the com- 
pany’s duty to undertake the defense or indemnify assured. Only 
the courts can determine whether a particular suit is groundless. 
This suit was not groundless, according to the averments of the 
declaration. If no defense had been made, there would have 
been a judgment by default, and the case submitted to a jury to 
assess damages. The company could not have escaped liability for 
this judgment on the theory that it was based upon a groundless 
claim. 

Having failed, upon notice of the accident, to pay the assured 
the indemnity provided in condition A, it was the duty of the 
company to have settled the claim, or undertaken this defense, 
and shown that it was groundless upon the trial; or, having 
failed to do this, it is its duty to reimburse the assured for the 
expenses of this showing made by it for the company’s benefit. 

It is finally contended for the company that it is released from 
liability by reason of the provisions of condition F of the policy, 
as follows :— 

Condition F: “No action shall lie against the company to 
recover from any loss under this policy, unless it shall be brought 
by the assured for loss actually sustained and paid in money by 
the assured in satisfaction of a ju t after trial of the issue; 
nor unless such action is brought within ninety (90) days after 
such judgment, by a court of last resort, against the. assured, 





Misc.] S. Knoxville Brick Co. vs. Empire St. Sur. Co. 197 


has been so paid and satisfied. The company does not prejudice 
by this condition any defenses to such action which it may be 
entitled to make under this policy.” 

When read in connection with the other portions of the policy, 
we conclude that this condition must refer to losses sustained 
under suits, the defense of which had been undertaken by the 
company. Such were the character of losses in contemplation of 
the parties. Assured could not have supposed that the company 
would breach its contract in the outset, and occasion a loss by 
refusing to assume responsibility for a suit based upon a claim 
covered by the policy. The company could not have intended, 
as a consequence of its own default, to make this default the 
occasion for the imposition of a new condition upon assured. The 
parties were not contracting with reference to an initial breach 
by either, and this condition evidently refers to losses under suits 
defended, as provided in the policy, by the company, and not to 
losses under suits for which the company repudiated its liability. 

This is the construction placed upon an identical condition in 
a similar policy by the Supreme Court of the United States, and 
its reasoning is so apt and conclusive we adopt it here as a 
satisfactory disposition of the contention here made. 

In the case referred to, the assured, upon the refusal of the 
indemnity company to undertake the defense, or have anything 
to do with the suit brought, had compromised the claim and 
brought its suit to recover the amount paid out in settlement. 
Such a recovery was allowed by the Supreme Court, and, in 
referring to the clause of the policy containing the language here 
embodied in condition F, that court said :— 

“But there is another aspect of the eighth condition of the slip 
which requires a few words more. It is said that this condition ex- 
pressly contemplates a breach of contract by the company and de- 
fines the plaintiff’s rights in the case. The words ‘no action shall 
lie against the company as respects any loss under this policy, un- 
less,’ etc., certainly do contemplate a case in court in which the 
company may turn out to be in the wrong, and therefore tech- 
nically guilty of a breach of contract. But, nowithstanding the 
contrary suggestion in Sanders vs. Frankfort Marine, Accident 
& Plate Glass Ins. Co., 72 N. H. 485, 498, 499, 57 Atl. 655, 101 
Am. St. Rep. 688, we think that the only breach which that con- 
dition has in view is a refusal by the company to pay after the 
decision of a case of which it has taken charge, when, notwith- 
standing the judgment, it conceives itself to have a defense. The 
action referred to is an action for money alleged to be due under 
the policy. Contracts rarely provide in detail for their nonper- 
formance. It would be stretching the words quoted to a signifi- 
cance equally hurtful to both parties, and probably equally absent 
from the minds of both, to read them as having within their scope 
an initial repudiation of liability by the defendant, and a require- 
ment that, in that event, the plaintiff should be bound to try 
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the case against itself, although it should be plain that by a com- 
promise it could reduce its claim on the defendant, as well as 
its own loss. 

“If there is anything in the doubt whether the defendant, by 
assuming the defense of the original suit, would not lose its right 
to deny that the policy applied, even if it purported to save that 
right, it does not change our opinion. The requirement of a trial 
and judgment would not accomplish the object suggested, to make 
collusion impossible. The objections to thus hampering the 
dominus litis have thus been touched upon, and there would be 
presented the anomaly, if not monstrosity, of a party attempt- 
ing to provide by contract that, if he should do what, by general 
principles of contract, forfeited his right to make further re- 
quirements of the other side, his conduct, on the contrary, should 
impose new obligations on the other side. If the defendant kept 
its contract, it would defend the suit, and the plaintiff would 
have no duties. If it refused to do as it had promised, we can- 
not think that it was entitled to complain that the plaintiff did 
not do it, when the interest of both was the other way. Before 
a policy should be construed to have such an extraordinary effect, 
honesty requires that the assured should have been notified of 
his duties in unmistakable words.” St. Louis Dressed Beef & P. 
Co. vs. Maryland Casualty Co., 201 U. S. 173, 26 Sup. Ct. 400, 
50 L. Ed. 712. 

If, notwithstanding the provisions in a policy, such as are con- 
tained in condition F, the assured may recover the amount ex- 
pended by him in the compromise of a suit, surely he may re- 
cover counsel fees expended by him in successfully defending 
such a suit to a court of last resort. 

Other contentions made in behalf of defendant company are 
fully disposed of in the opinion of the Court of Civil Appeals, 
and need not be noticed here. There is no suggestion that there 
was any fraud or collusion in the bringing or defense of the 
original Johnson suit, and it is not insisted that the fees demanded 
by counsel for the assured in that case were not altogether rea- 
sonable. 

The judgment of the Court of Civil Appeals, from which this 
case comes upon certiorari, will be affirmed. 
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BALLARD COUNTY BANK’S ASSIGNEE Et AL. vs. 
UNITED STATES FIDELITY & GUARANTY 
CO. ET AL.* 

(Court of Appeals of Kentucky.) 


GUARANTY POLICY—LIMITATION OF ACTIONS. 


A bank cashier’s bond indemnifying the bank only for losses during the 
continuance or renewal of the bond and discovered during such time, 
or within six months thereafter, or within six months after the 
cashier should leave the services of the bank within the period of 
the bond, was not violative of Ky. St. §§ 2515, 2519, providing that an 
action for relief on the ground of fraud may be commenced within 
five years after the cause of action accrued, and that an action for 
relief for fraud shall not be deemed to accrue until discovery, but 
no action shall be brought ten years after the perpetuation of the 
—s such bond simply providing for liability for losses occurring 

d discovered within a specified time, and not attempting to fix 
= period in which suits shall be brought. 


(For other cases, see Insurance, Dec. Dig. § 430.) 


GUARANTY POLICY— PUBLIC POLICY. 


A bank cashier’s guaranty bond did not contravene public policy because 
of a provision limiting the gaurantor’s liability to losses occurring 
and discovered within a specified time. 


(For other cases, see Insurance, Dec. Dig. § 430.) 
* Decision rendered, Oct. 25, 1912. 150 S. W. Rep. 1. 
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PATTERSON vs. ADAN (PHILADELPHIA CASUALTY 
CO. ET AL., Garnishees) .* 


(Supreme Court of Minnesota.) 


LIABILITY INSURANCE—ACCRUAL OF INSURER’S LIABILITY. 

A provision in the policy that no action shall lie against the company, 
“unless brought by the assured for loss or expense actually sus- 
tained and paid in money by him after trial of the issue,” applies 
only in case the company denies liability and refuses to defen: 

(For other cases, see Insurance, Cent. Dig. § 1298; Dec. Dig. § 514.) 


* Decision rendered, Nov. 8, 1912. 138 N. W. Rep. 281. Syllabus by 
the Court. 
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SUPREME COURT OF OREGON. 


CRANSTON 


vs. 


WEST COAST LIFE INS. CO* 


LIFE INSURANCE—CONDITIONS PRECEDENT TO LIABILITY 
—PAYMENT OF PREMIUM. 

Insurance under a life policy being by its terms based on payment of a 
certain amount on the day of its date, as a premium, such payment 
is a condition precedent to liability of the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 231-245; Dec. Dig. § 137.) 


LIFE INSURANCE—PAYMENT OF PREMIUMS—AUTHORITY 
OF SOLICITING AGENT—LIMITATIONS IN POLICY. 

The terms of a life policy, authorized by the application therefor, that 
it is based on the payment, on the date thereof, of the first premiums, 
that only certain officers, and they only in writing, can modify it or 
extend time for paying premiums, and that the company shall not 
be bound by any promise or representation of any other person, and 
that premiums are payable at the home office, but may be paid to 
agents producing receipts signed by certain officers, are limitations on 
the authority of the soliciting agent, to the knowledge of insured; 
so that the company is not bound by such agent taking applicant’s note 
for the first premium, even with agreement that it shall bind the 
company as payment of the first premium, he not even having such 
a receipt. 

(For other cases, see Insurance, Cent. Dig. §§ 915, 1034; Dec. Dig. § 358.) 


PREMIUMS—WAIVER OF PAYMENT—NOVATION. 


There was no waiver of the payment by insured to insurer of the first 
premium, by. the policy made a condition precedent to liability, by 
reason of T., the local agent, unauthorized to accept payment, taking 
the note, running to himself, of insured, for the amount of the 
premium, and the insurer charging the amount of the premium: to 
B., the general agent; insurer not having agreed to accept T. as its 
debtor, or to release insured, and insured not having agreed to pay 
B., so that there was no novation. ' 

(For other cases, see Insurance, Cent. Dig. §§ 75, 253-262; Dec. Dig. 


§ 141.) 


Appeal from Circuit Court, Baker County; William Smith, 
udge. 
; Action by Irene M. Cranston against the West Coast Life In- 
surance Company. Judgment for plaintiff. Defendant appeals. 
Reversed and remanded. ; 

After alleging the corporate character and existence of the 
defendant as a life insurance company, the complaint contains 


* Decision rendered, Dec. 10, 1912. 128 Pac. Rep. 427. ' 
Vol. XLII.—13. 
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these allegations: “That on the 1st day of September, 1910, de- 
fendant, upon consideration of the payment to it of $27.95, made 
and delivered to one Walter A. Cranston its policy of insurance 
and thereby insured the life of said Walter A. Cranston in the 
sum of $1,000 payable to plaintiff after the notice and proof of 
the death of said Walter A. Cranston; that on the 31st day of 
January, 1911, in Baker County, state of Oregon, the said Walter 
A. Cranston died; that plaintiff was the wife of said Walter A. 
Cranston at the time said policy was issued to him and the bene- 
ficiary named in said policy and so remained at the time of his 
death ; that up to the time of the death of said Walter A. Crans- 
ton, all premiums which accrued on said policy were paid at the 
time they accrued; and that in all other respects the said Walter 
A. Cranston duly performed all the agreements and conditions of 
said policy on his part.” The remainder of the complaint re- 
lates to notice and proof of death and nonpayment of the face 
of the policy. Except that Walter A. Cranston died and that the 
plaintiff is the beneficiary named in the policy described, the . 
quoted portion of the complaint is traversed by the answer. Fur- 
ther answering, the defendant states certain terms and condi- 
tions of an application to it by Walter A. Cranston, together with 
other terms of the policy relied upon by plaintiff, all of which 
will be more particularly noticed hereafter, and further avers 
that the premium of $27.95 provided for in the policy has never 
been paid to the defendant or to any of its authorized agents. 
Another defense, of which only a mention is deemed necessary, 
is in substance that Walter A. Cranston at the time he made 
application to the company for insurance was a minor and, after 
the issuance of the policy, repudiated the contract evidenced 
thereby and refused to pay the premium. The affirmative de- 
fenses were traversed in material particulars by the reply, and, 
concerning the allegation of nonpayment of the premium, the 
reply alleges in substance that about August 24, 1910, the de- 
cedent made, executed, and delivered to one Waite Thurston, 
who solicited the application for insurance from this decedent, a 
written, negotiable promissory note of the said Walter A. Crans- 
ton in the principal sum of $27.95, which note Thurston accepted 
in full payment and satisfaction of the first premium on the pol- 
icy in controversy in this case. The following allegation also ap- 
pears in the reply: “That after the application for insurance of 
the said Walter A. Cranston had been accepted by the defendant 
company, said company duly executed and issued a policy of in- 
surance on said Walter A. Cranston’s life in favor of the plaintiff 
as beneficiary and delivered said policy, by placing in the mails, 
to its general agent, H. T. Booth, who in turn delivered said 
policy to Waite Thurston, the agent who solicited said insurance 
and accepted a negotiable promissory note of the insured, with 
instructions to deliver said policy to said Walter A. Cranston; 
that the defendant company, upon delivering said policy to its 
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general agent, H. T. Booth, charged to his account the amount 
of this premium, thereby substituting the liability of the agent 
for that of the insured; that in accordance with the rules and 
customs of the defendant company, their agents, general and 
local, were responsible for all premiums received by them on 
behalf of the company or general agents; that agents were re- 
quired to remit to the general agent or company at stated inter- 
vals for all moneys received by them and previously unremitted, 
including all premiums collected or put in force by agents; and 
that agents are required to furnish and keep in force a good 
and sufficient bond for the faithful performance of their duties.” 

At the trial the plaintiff produced as a witness H. T. Booth, 
who was general agent for the defendant in the state of Oregon 
during the year 1910, and testified that the policy in question was 
received by him from the office of the defendant company in the 
latter part of October, 1910, and by him mailed to Waite Thurs- . 
ton, an agent under him, who resided at Baker City, following 
the customary practice of sending the policy to him for delivery, 
and without giving him any specific instructions, but assuming 
that Thurston would deliver the policy in the customary way to 
Mr. Cranston personally. The plaintiff, herself, testified that 
her husband, Walter A. Cranston, delivered the policy to her 
some time in September, 1910; that she had kept it ever since; 
and that no payment had been made upon it. The policy itself 
was then introduced in evidence without objection, and the plain- 
tiff rested her case. The defendant then moved for a nonsuit on 
various grounds, but principally for the reason: “That the plain- 
tiff had introduced no evidence tending to show that the first 
premium of the policy of insurance was paid at the home office of 
the defendant company in the city of San Francisco at all or 
that the premium was paid to any agent of the defendant com- 
pany producing a receipt signed by the president of the defend- 
ant company, a vice president of the defendant company, a sec- 
retary of the defendant company, or an assistant secretary of the 
defendant company, or either thereof; such receipt being counter- 
signed by any agent of the defendant company.” But the motion 
was overruled. : 

On its part the defendant produced as witness Julian Sonntag, 
who testified that he was the secretary and treasurer of the de- 
fendant company residing in the city of San Francisco, Cal., 
and as such secretary and treasurer had control of the office 
methods, affairs, and records of the company. He identified the 
original application of Walter A. Cranston for insurance, and 
testified in substance that based on the application he had for- 
warded the policy in question to H. T. Booth, general agent in 
the state of Oregon, together with the official receipt to be de- 
livered to the applicant on the payment of the premium on the 
policy without specific instructions being given to Booth as to 
the delivery of the policy, but under the general instructions that 
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it and the policy were not to be given to him until satisfactory 
arrangements for the payment of the premium had been made. 
Answering the question, “State whether any moneys have ever 
been received by the West Coast Life Insurance Company from 
any source in payment of or part payment of the first premium 
on said policy of insurance issued by said company upon said 
application of said Walter A. Cranston,” the witness testified, 
“No money whatever, not a dollar.” The original application re- 
ferred to was then introduced in evidence on part of the company. 
The defendant also called H. T. Booth aforementioned, who 
identified the official receipt referred to in the policy itself and 
in the application for the policy. Thereupon the defendant of- 
fered to prove, but was denied by the court the privilege of 
proving, by the witness, that the official receipt had been received 
by him at the time he received the policy; that it was the official 
receipt referred to in the policy and in the application; that it 
was signed by one of the executive officers of the company and 
to be countersigned by the agent upon the payment of the pre- 
mium; that this receipt had never left his possession and was 
in his possession continually from the time he received it until 
after the death of Walter A. Cranston; and that it was the custom 
of the company to issue but one of such receipts. The defend- 
ant excepted to the court’s denial of this offer. S. S. Start, a 
witness for defendant, testified that in November, 1910, he had 
in his possession a promissory note of Walter A. Cranston of 
which, omitting the signature and the clause relating to at- 
torney’s fees and waiver of demand and protest, the following is 
a copy: “$27.95. Baker City, Oregon, Aug. 24, 1910. Sixty 
days after date without grace for value received I promise to pay 
to the order of Waite Thurston twenty-seven and 95/100 dol- 
lars at the office of the First National Bank of Baker City, Ore- 
gon, with interest after maturity at the rate of 10 per cent per 
annum, until paid; principal and interest payable in U. S. gold 
coin. * * *” This note was introduced in evidence. The 
witness Start further testified that he tried to collect the note 
from Cranston, and to that end wrote him a letter informing 
him that the note was due; that the witness wished him to call 
and pay it; and that afterwards he received a letter from Crans- 
ton which was identified by another witness and which was of- 
fered in evidence, the letter being as follows: “Keating, Oregon, 
November, 1910. S. S. Start—Dear Sir: My note you have 
for Waite Thurston against me was taken out when I was a 
minor. In fact I am still a minor and my guardian says that I 
must not pay the note. My guardian says that he has’ full con- 
trol over me until I am of age and says I must not pay it. So 
please give this notice to Mr. Thurston. [Signed] Walter A. 
Cranston.” 

The circuit court refused to allow the letter to be raised in 
evidence, and the defendant excepted. After the defendant 
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rested, the plaintiff again called H. T. Booth and asked him this 
question: “Mr. Booth, what is the custom of the defendant com- 
pany as to charging up the amount of these premiums to the 
general agent by the defendant company?” Answering the ques- 
tion, the witness said: “I will have to make an explanation. I 
had an acount with the West Coast Life Insurance Company 
known as debit and credit account, and there were credits contin- 
ually accruing to this account, and frequently I had to authorize 
the company to make charges against the said account. These 
credits came from what is known as renewal premiums upon 
which I had 7% per cent, and in making up my final report to the 
company for the close of the year 1910, between Christmas and 
New Years, I included the Cranston premium as one that was 
paid, and the company so recognized it at the time.” To the inter- 
rogatory quoted the defendant objected before it was answered, on 
the ground that it was incompetent, irrelevant, and immaterial, and 
for the reason that it was not proper rebuttal testimony and was 
an attempt to elicit testimony which would be a departure from 
the cause of the plaintiff as made in the complaint and apparently 
tended to show, not a performance of the contract of insurance 
by the plaintiff, but rather a waiver of the same by the defendant 
company, and therefore was at variance with the plaintiff’s com- 
plaint; but the court overruled the objection. After the answer 
had been made, the defendant moved to here strike it out on the 
grounds mentioned in the objection and on the further grounds 
that the answer was not responsive to the question, which motion 
was denied by the court. After some cross-examination the 
motion to strike out the testimony of the witness Booth in rebut- 
tal was renewed upon the same grounds specified in the motion 
to strike out and in the objection to the question and on the further 
ground that the portion of the witness’s testimony in chief should 
be stricken out, to the effect that the defendant company had a 
charge against the witness for the Cranston premium in question 
in this case, for the reason that it now appears that the only evi- 
dence, of such a charge being made is contained in writing and 
the best evidence has not been offered. This renewed motion to 
strike out was overruled and the defendant excepted. The fore- 
going statement condensed from the bill of exceptions is deemed 
to fairly and substantially state the proceedings at the trial so far 
as is material for the purposes of this opinion. Both parties 
having rested, they each moved for a direct verdict, in which 
dilemma the court overruled the motion of the defendant, sus- 
tained that of the plaintiff, for the full amount claimed, upon 
which verdict a judgment was rendered, and the defendant ap- 
peals. 


Aurrep A. Hampson, of Portland (Holman & Hampson, of 
Portland, and Claude C. McColloch, of Baker, on the brief), 
for Appellant. 
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M. D. CuirForp, of Baker (Clifford & Correll, of Baker, on 
the brief), for Respondent. 


Burnett, J. (after stating the facts as above.) 

The transaction in question was initiated by the original applica- 
tion for insurance about which there is no question and which is 
quoted in and made part of the policy upon which this action was 
brought. It states: This application of insurance to the West 
Coast Life Insurance Company is the basis and part of a proposed 
contract for insurance. I hereby agree as follows: (1) That if this 
application is accepted the policy hereunder shall not take effect 
until the first premium shall have been paid and accepted by said 
company or its authorized agent and such policy delivered to and 
accepted by me while I am in good health. * * * ” In the appli- 
cation the following question and answer appears: “Do you agree 
that only the officers of the company at its home office can accept 
or reject this or any application and that no.knowledge of any per- 
son and no statement made or given by or to any person shall bind 
the company or in any manner affect its rights unless such 
knowledge and statement are set forth in writing in this applica- 
tion.” Answer: “Yes.” This application was signed by W. 
A. Cranston and as its terms indicate, was a proposal to the de- 
fendant to enter into a contract of insurance. In response to this 
offer the defendant issued its policy, which may be termed a coun- 
ter offer, the material parts of which, for the purpose of this opin- 
ion, are as follows: “The West Coast Life Insurance Company, 
San Francisco, California, agrees to pay One Thousand Dollars 
to Irene M. Cranston, wife of the insured, should she survive him, 
otherwise to the executors, administrators or assigns of Walter 
A. Cranston, the insured, or to a duly substituted beneficiary un- 
der this policy, at its home office upon the death of the insured 
within one year from date or subsequently if this policy shall be 
renewed according to its terms and immediately upon receipt and 
approval of proof of death of the insured. All insurance here- 
under is based upon the written and printed application therefor 
which is made a part of this contract, a copy whereof is endorsed 
hereon and the payment of $27.95 on September 1, 1910, as the 
premium for one year’s insurance. * * * All premiums upoa 
this policy are due and payable at the home office of the company 
in the city of San Francisco, but may be paid to agents of the 
company producing receipts signed by the president, a vice-presi- 
dent, secretary or assistant secretary and countersigned by such 
agents. * * * Only the president or a vice president together 
with the secretary or assistant secretary (and then only in writing 
signed by them) have power on behalf of the company to issue 
permits or make or modify this or any contract or to extend the 
time for making any premium payment and the company shall 
not be bound by any promise or representation heretofore or here- 
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after given by any person other than the above-named officers 
and by them only in writing and signed conjointly as stated.” 

(1) This policy was dated September 1, 1910, and forms the 
basis of the plaintiff’s action. It does not recite, as some cases 
state, that the premium has been paid. By its terms it is based up- 
on the payment of $27.95 on September 1, 1910, which payment 
consequently is a condition precedent to the requiring of any dis- 
bursement on the part of the defendant. As said by Mr. Justice 
Bean, in Faber vs. Hougham, 36 Or. 428, 59 Pac. 547: “It is 
familiar law that, if an action be brought on the covenants of 
an executory contract, it is necessary as a general rule for the 
plaintiff to aver and prove full performance on his part * * * 
These questions are learnedly discussed by Mr. Clark in his ex- 
cellent work on Contracts, and as applicable to the case at hand 
we take the rule to be as stated by him: ‘When it appears that one 
of two covenants or promises is to be performed at an earlier 
date than the other, the rule is simple and uniform, namely, that 
the covenant or promise that is to be performed first is independ- 
ent and absolute, while the one that is to be performed last is 
dependent on the performance of the former being a condition 
precedent to the performance of the latter.” If therefore nothing 
else is shown, it is incumbent upon the plaintiff to show perfor- 
mance of the condition of payment of the premium, and with that 
principle in view she has alleged: “That up to the time of the 
death of the said Walter A. Cranston all premiums which ac- 
crued on said policy were paid at the time they accrued, and that 
in all other respects said Walter A. Cranston duly performed 
all the agreements and conditions of said policy on his part.” 

Having therefore alleged payment or performance, the plain- 
tiff must prove when the allegation is traversed, or she cannot 
prevail. 

(2) “Payment” is the discharge of an obligation by the de- 
livery and acceptance of money or of something equivalent to 
money which is regarded as such at the time by the party to whom 
the payment is due. Said Mr. Chief Justice Lord, in Bush vs. 
Abraham, 25 Or. 336, 35 Pac. 1066: “Payment, in a restricted 
sense, is a discharge in money of a sum due. As usually under- 
stood, it means the transfer of money from one person who is 
the payer to another who is the payee in satisfaction of a debt. In 
such sense it would not include an exchange or compromise or 
an accord and satisfaction, but would mean the full satisfaction 
of the debt in money. But in its general sense payment is the per- 
formance of an agreement or the fulfillment of a promise or 
obligation whether it consists in giving or doing. The discharge 
of a contract or obligation in money or its equivalent with the as- 
sent of the parties would constitute payment. It may be made 
in something else than money; in fact, anything that the creditor 
may accept as payment. It is a mode of extinguishing obligations. 
To constitute payment, therefore, money or some other valuable 
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thing must be delivered by the debtor to the creditor for the 
purpose of extinguishing the debt and the creditor receive it 
for the same purpose.” Other definitions are as follows: “A pay- 
ment is defined to be the performance of an obligation for the 
delivery of money.” Payment is defined to be the act of paying 
or that which is paid to discharge the obligation of duty; satis- 
faction of a claim or recompense; the fulfillment of a promise or 
the performance of an agreement; the discharge in money of a 
sum due.” In legal contemplation, payment is the discharge of 
an obligation by the delivery of money or its equivalent and is 
generally made with the assent of both parties to the contract.” 
6 Words & Phrases, 5247, and authorities there cited. 

(3) It is alleged in the reply in substance that a note was 
given by Cranston to Waite Thurston and accepted by the 
latter in full and complete payment of the first premium on the 
policy. It is not alleged that the defendant knew of this trans- 
action with Thurston or ratified it, or that the note was given to 
the defendant itself, or even that Thurston had authority to bind 
it by such a transaction. In Stringham vs. Mutual Insurance 
Co., 44 Or. 447, 459, 75 Pac. 822, Mr. Justice Wolverton says: “It 
has been firmly settled by this court that the acceptance of a note 
is not to be considered as taken in discharge or payment of the 
debt unless it is at the time so agreed and understood. Black 
vs. Sippy, 15 Or. 574, 16 Pac. 418; Johnson vs. Barrills, 27 Or. 
251, 41 Pac. 565, 50 Am. St. Rep. 717; Schreyer vs. Turner 
Flouring Co., 29 Or. 1, 4, 43 Pac. 719; Kiernan vs. Kratz, 42 
Or. 474, 69 Pac. 506.” 

There is not a word of testimony disclosed by the bill of excep- 
tions tending to show that there was any agreement between Cran- 
ston and Thurston that the note should be accepted by the defend- 
ant in payment of the premium or, for that matter, that it was 
understood or agreed that Thurston, himself, should accept it as 
payment for the premium. Even though the allegations of the 
reply in that respect should be considered as well pleaded, yet 
they fail for want of proof to sustain them. As disclosed by the 
testimony, the utmost that can be said in that connection is that 
the note of Cranston to Thurston for $27.95 was extant and that 
the latter solicited the application for the insurance. A strong cir- 
cumstance tending to show that the note was not intended as pay- 
ment is a declaration of the policy itself which was accepted by 
the insured and upon which she here relies, in these words: “That 
the insurance hereunder is based upon the written and printed ap- 
plication therefor which is made part of this contract, a copy 
whereof is indorsed hereon, and the payment of $27.95 on Sep- 
tember 1, 1910, as the premium for one year’s insurance.” Ac- 
cording to its own terms as disclosed by the evidence, the note in 
question was not due or payable until 60 days after August 24, 
1910, or October 23d of that year. It is plain that the note could 
not have been intended as payment, for the policy itself requires 
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payment as such to be made on September Ist, a different date 
from that of the maturity of the note. 

(4) Without showing any agreement even by Thurston or 
Cranston to that end, the plaintiff relies upon the act of Thurston 
in taking a note payable to himself as payment of the first annual 
premium. No attempt whatever is made to show that the com- 
pany knew anything of this note prior to the death of the insured. 
It cannot be claimed by plaintiff that the act of Thurston in 
taking the note even if it was agreed by him that it would bind 
the company as payment of the above premium, was within the 
scope of his real or apparent authority for the reason that in the 
beginning Cranston, in his application for the policy, agreed that 
no knowledge of any person and no statement by or to any person 
should bind the company or in any manner affect its rights un- 
less this knowledge and statement should be set forth in writing 
in the application. Again, one of the conditions of the policy 
which he accepted and upon which the plaintiff depends is to 
this effect: “Only the president or vice president together with 
the secretary or assistant secretary and then only in writing 
signed by them have the power in behalf of the company to issue 
permits or make or modify this or any contract or to extend the 
time for making any premium payment and the company shall 
not be bound by any promise or representation heretofore or 
hereafter given by any person other than the above named officers 
and by them only in writing and signed by them jointly as stated.” 
Further, it is said as one of the conditions of the policy: “All 
premiums upon this policy are due and payable at the home office 
of the company in the city of San Francisco but may be paid to 
agents of the company producing receipts signed by the president, 
a vice president, secretary, or an assistant secretary and counter- 
signed by such agent.” In the face of his own agreement in the 
application authorizing such conditions and his acceptance of 
the policy, the insured had no right to deal with Thurston 
in any way inconsistent with these terms for they acted as limi- 
tations on the authority of the soliciting agent within the 
knowledge of the assured. As said by Mr. Chief Justice Eakin 
in Baker vs. Seaward, 127 Pac. 961: “It may be stated gener- 
ally that a principal is not bound by the acts of his agents unless 
within the real or apparent scope of the authority of such agent, 
and one dealing with an agent is bound at his peril to ascertain 
the extent of the agent’s authority, and is chargeable with 
knowledge thereof. * * * Where a party relies upon a 
contract made with a person claiming to be the agent of another, 
he must prove where the agency is disputed, that he was ex- 
pressly empowered to make the contract, and its terms were within 
the scope of his authority.” The rule is thus stated in 31 Cyc. 
1329: “Limitations which are known to a person dealing with 
an agent are as binding upon such person as they are upon the 
agent, and he can acquire no rights against the principal by 
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dealing with the agent contrary thereto. The principal may make 
the authority of the agent as broad or as narrow as he will, 
and any lawful limitations which he chooses to impose upon 
the agent’s powers and which are not in the nature of secret 
instructions will be as binding upon third persons legally charged 
with notice of them as upon the agent himself; and, if, the au- 
thority is a restricted and limited one, then such limitations form 
part of the power itself, and third persons must know them at 
their peril. If specific instructions are brought home to the knowl- 
edge of the third person dealing with the agent, it cannot matter 
whether he is general or special agent; in either case his power 
to bind his principal will be limited by these known instructions 
or limitations.” The following citations are instructive on this 
subject: Hutson vs. Prudential Ins. Co., 122 Ga. 847, 50 S. E. 
1000; Lucas vs. Rader, 29 Ind. App. 287, 64 N. E. 488; Carson 
vs. Culver, 78 Mo. App. 597 ; Bybee vs. Embree-McLean Carriage 
Co. (Tex. Civ. App.) 135 S. W. 203; J. I. Case Threshing Ma- 
chine Co. vs. McClamrock, 152 N. C. 405, 67 S. E. 991; First Na- 
tional Bank vs. Bean, 141 Wis. 476, 124 N. W. 656, 135 Am. St. 
Rep. 50; Bronson vs. Weber Implement Co., 135 Mo. App. 483, 
116 S. W. 20; Dietz vs. Hastings City Nat. Bank, 42 Neb. 584, 
60 N. W. 896; Catoir vs. Am. Life Ins. Co., 33 N. J. Law, 487; 
Gilbert vs. Deshon, 107 N. Y. 324, 14 N. E. 318; Marvin vs. Uni- 
versal Life Ins. Co., 85 N. Y. 278, 39 Am. Rep. 657. 

The note ought to be laid out of the case because of the utter 
absence of any testimony tending to sustain the allegations of the 
reply that Thurston accepted the note in payment of the first pre- 
mium. Moreover, Thurston, not having been equipped with the 
receipt mentioned in the policy, was, within the knowledge of the 
assured, not authorized to accept payment in any form so as to 
bind the company, and, again, it is not pretended that during the 
lifetime of the assured the action of Thurston came to the knowl- 
edge of any of the officers whom the assured agreed could be the 
only ones who could extend the time for any premium payment. 
Taking the note out of the case would make good the ruling of the 
court in excluding the letter of Cranston to Start above quoted. 
The whole issue about the note was spurious and irrelevant be- 
cause on behalf of the defendent it is not admitted in any way 
that the note was given to or received by the company in pay- 
ment of the premium. Neither is it alleged on behalf of the plain- 
tiff that the note was accepted by the company in payment of the 
premium, or that its existence was known to any person au- 
thorized on behalf of the company to extend the time of payment 
and upon whose knowledge of the situation alone could any wai- 
ver be predicated. Under the pleadings therefore it is wholly im- 
material whether Cranston repudiated the note or not, or whether 
it was paid or not. It could not affect the case as the parties 
have made it by their allegations and denials. 

(5, 6) Of course, it would be competent for the defendant 
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through its properly authorized officers to waive all those provi- 
sions respecting payment, and the authority of its agents, and to 
enter into a new contract of novation as is attempted to be plead- 
ed in the reply whereby the company would agree to accept its 
agent’s obligations to pay in lieu of the decedent’s engagement, 
upon the latter agreeing to pay the agent. But such waiver must 
be pleaded in the complaint. It is well settled in this state that if 
a plaintiff relies upon such a change in the contract it must be sta- 
ted in his initial pleading. The reason for this is that the plain- 
tiff must aver the whole truth of his case at the outset and cannot 
be allowed to shift his position after having once challenged the 
defendant to contest upon the grounds stated in his complaint. 
Lillienthal vs. Hotaling, 15 Or. 371, 15 Pac. 630; Deering vs. 
Creighton, 9 Or. 118, 24 Pac. 198, 20 Am. St. Rep. 800; Bruce vs. 
Phoenix Ins. Co., 24 Or. 486, 34 Pac. 16; Long Creek Bldg. Ass’n 
vs. Ins. Co., 29 Or. 569, 46 Pac. 366; Hannan vs Greenfield, 36 
Or. 97, 58 Pac. 888; Young vs. Stickney, 46 Or. 101, 79 Pac. 345. 
As taught in Shattuck vs. Smith, 5 Or. 125, “a contract cannot be 
predicated upon a separate agreement between different parties 
unless there has been a novation by which the new parties in the 
separate agreement agree to accept the performance in the first 
contract as a consideration for the second.” Also, it is said in 
Smith vs. Foster, 5 Or. 44, “the principle appears to be well settled 
that a mere agreement to substitute another agreement or any- 
thing in lieu of the original obligation is void unless actuelly car- 
ried into execution and accepted as satisfaction.” Granting in this 
case that Cranston agreed to pay the premium to Thurston as its 
debtor or to release Cranston. Further granting that the defend- 
ant charged upon the amount of the policy to Booth, it does not 
appear that Cranston agreed to pay Booth. Finally, the stubborn 
fact remains that no payment has been shown nor any perform- 
ance of the pseudo novation mentioned in the pleadings. 
Several authorities are cited on behalf of the plaintiff to the 
effect that the delivery of a policy is evidence of payment of the 
premium. An analysis of these cases will show them to be prop- 
erly divided into two classes. One is where the policy itself ac- 
knowledges the receipt of payment in some form or other, in which 
event the defendant company is estopped from denying the pro- 
visions of its own contract. An inspection of the policy in suit 
will show that it does not belong to the first class. The other 
class is where the policy was delivered by an agent who was au- 
thorized to receive the premium, and payment was made to him, or 
some other transaction was agreed upon by the parties as a sub- 
stitute for payment. In this latter case the precedents all rest upon 
the theory that the payment is thereby waived; but, as we have 
seen, the rule laid down in this state is that waiver must be pleaded 
in the complaint. Moreover, as we have already shown, Thur- 
ston was not authorized to receive payment, and the decedent, 
knowing that he was not equipped with the receipt mentioned in 
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the policy, was aware of the defects of Thurston’s authority to 
bind the company by accepting a note in place of the payment. 

The judgment of the circuit court is reversed, and the cause 
remanded for further proceedings not inconsistent with this opin- 
ion. 


SUPREME COURT OF MICHIGAN. 


O’BRIEN 
vs. 


EQUITABLE LIFE ASSUR. SOCIETY OF THE UNITED STATES,* 


TONTINE POLICY—SURPLUS—GUARANTY. 


An illustration blank, attached to a tontine policy, executed by the 
soliciting agent, from the society’s tables furnished to agents for that 
purpose during the year the policy was issued, expressly stated that 
the surplus was a varying quantity depending on future experience; 
that, while a surplus was guaranteed, its amount could not be de- 
termined in advance, but that calculations based on past experience 
showed approximately the surplus and profits which would be pay- 
able with such a policy, if issued by the society ten, fifteen, or twenty 
years previously, and its tontine period had ended when the illus- 
tration was made; that, while future results must necessarily depend 
on future experience, figures based on past experience furnished the 
best obtainable data on which to judge of the management of the 
society and the value of the policies offered. Held, that such il- 
lustration blank was not a guaranty that the society would pay the 
surplus estimated therein at the end of the tontine period, or any 
particular amount of surplus; and hence insured, at the end of the 
tontine period, could not recover the surplus so estimated, but could 
only recover the surplus earned during this tontine period and ap- 
portioned to the policy by the society. 


(For other cases, see Insurance, Cent. Dig. § 1306; Dec. Dig. § 522.) 


Error to Circuit Court, Hillsdale County; Guy M. Chester, 
Judge. 

Action by Joseph W. O’Brien against the Equitable Life As- 
surance Society of the United States. Judgment for plaintiff, 
and defendant brings error. Reversed, and new trial granted. 


Argued before Moore, C. J. and Steere, McAlvay, Brooke, 
Stone, Ostrander, and Bird, JJ. 


MILLER, SMiTH, Pappock & Perry, of Detroit, for Appellant. 
Situ, BALpwin & ALEXANDER, of Adrian, for Appellee. 


* Decision rendered, Dec. 17, 1912. 138 N. W. Rep. 1086. 
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STONE, J. 

This is an action in assumpsit, b®ought to recover the sum 
of $2,210.05 and interest, claimed to be due the plaintiff as cash 
surplus on what is termed a free tontine policy issued to him in 
1891 by the defendant. Plaintiff was solicited to take this policy 
by one Halsey, of Grand Rapids, whom he calls a special agent 
of the defendant. After some conferences with Halsey, the plain- 
tiff at Grand Haven, on February 28, 1891, applied for the policy in 
question, and paid the first premium thereon, and took a receipt 
therefor, signed by said Halsey as special agent. On March 17, 
1891, the policy was issued in New York, and presumably sent to 
Halsey, because thereafter it was delivered to the plaintiff by Hal- 
sey. The policy is Exhibit 1, and is hereinafter set forth. When 
so delivered, according to the claim and testimony of the plaintiff, 
there was pinned to the policy the illustration blank, or “green 
slip,” Exhibit 11. 

The policy was in words and figures following: 


Exhibit I 
(Body of Policy) 
120 Broadway, New York. 
Equitable Life Assurance Society of the United States. 
Premium, $155.50 Amount, $5,000. Age 30. No. 520,424. 


William Alexander, Secretary. Thomas J. Jordan, Assistant 
Secretary, S. D. Ripley, Cashier. James B. Loring, Regis- 
trar. President, Henry B. Hyde. George W. Phelps, Actu- 
ary. J. G. Van Cise, Assistant Actuary. James W. Alex- 
ander, Vice President. Samuel Borrowe, Second Vice Pre- 
sident. Edward W. Scott, Third Vice President. John A. 
McCall, Comptroller. 

In consideration of the written and printed application for 
this policy, which is hereby made a part of this contract, and of 
the payment in advance of one hundred and fifty-five dollars and 
fifty cents, and of the annual payment of $150.50 to’ be made there 
after at the office of the Society in the city of New York on or 
before the 10th day of March in every year (provided that when 
premiums for twenty full years shall have been duly paid to said 
Society, no further premiums will be required.) 

Does promise to pay to Mary E. O’Brien, if living, if not then 
to her husband, Joseph W. O’Brien, his executors, administrators 
or assigns, at the office of the Society in the city of New York, 
Five Thousand Dollars, upon satisfactory proofs of the death of 
said Joseph W. O’Brien, of Grand Haven, in the.county of Otta- 
wa, state of Michigan. 

New York, the 17th day of March, A. D. 1891. 

J. B. Loring, Registrar. 

H. B. Hyde, President. 
New Free Tontine. No 89. Second Edition. 
Examined by 
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Notice.—No person except one of the executive officers named 
above is authorized to make, alter, or discharge contracts or waive 
forfeitures. 

{On the back of policy, in red.) 

List of privileges, the details of which will be found in the 
application. 

This policy becomes incontestable two years from its date of 
issue. It provides for a paid-up policy after three years for as 
many twentieths of the original policy as complete annual pre- 
miums have been paid. It grants freedom of residence, travel, 
and occupation after one year. It gives to Joseph W. O’Brien 
a choice of six methods of settlement upon the completion of the 
tontine period, on the 1oth day of March, 1911 (March 10, 1911) 
namely :— 

1. The surrender of the policy for its full value consisting of 
the entire reserve, amounting to $2,335.00, twenty-three hundred 
and thirty-five dollars, together with the surplus then apportioned 
by the Society, either in (1) cash; (2) paid-up assurance; (3) a 
life annuity, or 

2. The continuance of the policy and the withdrawal of the 
accumulated surplus, either in (1) cash; (2) paid-up assurance; 
(3) an annuity. 

W. Alexander, Secretary. 
H. B. Hyde, President. 


(On the front of the policy, in red) 
No. 520,424. 
The Equitable Life Assurance Society of the United States. 
120 Broadway, New York. 
Free Tontine Policy. 
Assurance on the Life of J. W. O’Brien. 
No dividend will be declared on this policy until the roth day 
of March, 1911. 
Amount $5,000. 
Term, life, 20 A. P. 
First payment, $155.50. 
Premium due 10th March, $155.50. 
Register date of policy, 10th March, 1891. 
American Bank Note Company, New York. 
“William Halsey,” at the bottom, written on the bottom of the 
policy, and the indorsement, indorsed at the bottom, “William 


Halsey.” 
Ehibit II. 
(Front. ) 


For Use in 1891. 
Free Tontine Illustration Blank. 
For 10, 15 or 20 Payment Life Policies, with Corresponding Ton- 
tine Periods. 
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Policy $5,000.00 Tontine Period 
Age 30. Annual Premium 
Total Premiums paid in 20 years 
Results at the end of the Tontine Period, on the basis 
explained on the other side of this sheet : 
1 Cash Value, Consisting of 


Premiums payable for he 


yrs. 


and surplus 

2. Paid-up Value (see note on other side) 

3. Cash Surplus 

Under this settlement, the policyholder with- 
draws the surplus in cash, and retains the orig- 
inal policy which is now fully paid up for $5,000 
or the surplus may be used to buy an Annuity 
to continue with the paid-up assurance during 
the life of the policyholder, about $180.00 per year. 

Wm. Halsey, Agent. 

Dated at Grand Rapids, 3—4—1891. 


N. B.—The foregoing blank must be filled up from the book 
of Tables issued during the current year by the Equitable Life 
Assurance Society of the United States, and based on the Soci- 
ety’s actual experiences up to 1891. 


(Back of Exhibit II.) 


The advantage of a Free Tontine Policy Shown by an Illustration 
Based on Actual Experience. 


The fund belonging to the policyholder at the end of the 
tontine period, consists of two parts: (1) The Reserve, which is 
a fixed quantity, may be stated in advance, and, if desired, may 
be written in the policy. (2) The Surplus (popularly known as 
“profits” or “dividends” ), which is a varying quantity, depending 
on future experience. One of the chief recommendations of the 
Free Tontine Policy is that the Society guarantees the payment 
of the entire Reserve at the end of the tontine period. The Sur- 
plus is guaranteed also, but its amount cannot be determined in 
advance. Calculations, however, based on the experience of the 
past, show approximately the surplus profits which would be 
payable with such a policy, if it had been issued by the Society 
10, 15, or 20 years ago, and ended its tontine period to-day. 
While the results of the future must necessarily depend on the 
future, figures based on past experience furnish the best attain- 
able data upon which to judge of the management of the Society, 
and the value of the policies now offered. 

The free Tontine Policy grants many benefits denied under 
all older forms. It gives absolute freedom as to travel, residence 
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and occupation after one year, and becomes incontestable after 
two years. 

Note—Where the paid-up value of the policy, at the end of 
the tontine period, exceeds the face value of the original policy, 
the assured has the privilege of taking a paid-up policy for the 
full amount of the original policy, drawing the excess on the cash 
basis ; or the paid-up policy may be issued to include this excess 
subject to a satisfactory medical certificate of good health. 

J. G. Van Cise, Asst. Actuary. 

120 Broadway, N. Y., Jan. 1, 1891. 

Plaintiff did not know whether or not the green slip—Exhibit 
II—was attached to the policy when issued by the defendant. 
The written portion of the slip was in the handwriting of Halsey. 
Plaintiff testified that Exhibit II contained the figures and repre- 
sentations upon which he made the application for the policy ; that 
when he received the policy, and the green slip, he read the policy 
all over, and that he read the front of the green slip sufficiently 
to verify the fact that the figures given in the green slip were the 
same that Halsey had previously given him. On cross-examina- 
tion the plaintiff testified as follows: “When I got this policy I 
presume I read all of it over, the face of it and the back of it. 
I presume I took the policy and the green slip together, and under- 
stood from them both that I was to be paid $2,210.05. I knew 
nothing of this policy that they were going to pay me the surplus 
until it was handed to me. I never saw these figures on the back 
of it, until after it was handed to me. I presume I examined the 
policy, and it was stated on the back of the policy that the surplus 
was to be, the amount apportioned by the Society in 1911; but 
that was a condition afterwards, after the policy was paid for, and 
after the othef contract had been entered into. I think I read the 
green slip while it. was attached to the policy. I do not think I 
read the back of the green slip at that time. We had talked over 
what was on the front of the green slip before he had filled it in, 
and I knew what he was going to put in there. I read over the 
front of the green slip at that time, to verify what he had said to 
me during his conversations. I noticed at that time that there was 
a statement on the front of the green slip that it was an illustra- 
tion blank,’ but I did not notice at that time the statement on the 
front that the results given were given on the basis explained on 
the other side of the sheet. I presume that it stated very plainly 
on the front of Exhibit II. I have read over the back of the green 
slip. I presume I read it over about the time it matured. Because 
the figures had all been talked, over with Mr. Halsey and myself 
for several meetings when he solicited my insurance, and when I 
saw the figures verified that he willingly put in there, I took it for 
granted that that was all there was to it. I don’t suppose I paid 
very much attention to it.” 

It is conceded by counsel for the defendant that the figures 
in the green slip were undoubtedly correctly inserted by Mr Hal- 
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sey ; that they were correctly computed from the Agents’ Book of 
the Equitable, and were inserted in the green slip under exactly 
the conditions which they were given in the Agents’ Book, and 
were authorized to be used. The application signed by the plain- 
tiff provided, among other things, as follows :— 

“VI. Tontine Profits. 

“At the end of the Tontine Period, if the person proposed for 
assurance be then living and the policy in force, the policy shall 
participate in the accumulated surplus derived from the policies on 
the Free Tontine Plan, both existing and discontinued, as may 
then be apportioned by the Society. 

“VII. Choice of Privileges at the End of the Tontine Period. 

“The policy may then be surrendered for its full value, con- 
sisting of the entire reserve and the surplus then apportioned by 
the Society.” 

Certain Free Tontine Tables contained in the Agents’ Book 
in use by defendant’s agents in 1891 were offered in evidence by 
plaintiff and received, from which the following are extracts :— 

“Tables for 1891 to illustrate the advantages of Tontine policies 
and bonds based on the results of Tontine policies maturing in 
1891.” 

“TImportant—The Society issues official illustration blanks. 
The figures in this book are to be used in filling up these blanks. 
They are to be used in no other way. In no case are they to be 
given in letters, or on slips of paper, or on any but the Society’s 
official blanks. See that in each case the appropriate figures are 
correctly given on the proper blank. This book is to be used 
only during the year 1891, in filling up blanks dated 1891.” 

“Note——The amount of profits which will be distributed 
among the holders of the Free Tontine (and Semi-Tontine) 
policies and bonds of the Equitable Life Assurance Society of 
the United States cannot be stated in advance, but calculations 
based on the experience of the past under Tontine policies 
which have matured show approximately the surplus profits 
which would be payable with such policies and bonds if they had 
been issued in the past and matured to-day. While the results 
of the future must necessarily depend on the experience of the 
future, figures based on past experience furnish the best attain- 
able data upon which to judge of the management of the Society, 
and the value of its policies. These tables are prepared annually 
to enable agents to give illustrations based on the actual result of 
policies maturing during the year in which the illustrations are 
given. This book is to be used only during the year 1891 in 
filling up the Society’s official blanks issued for 1891. Dated 
January 1, 1891.” 

Counsel for the defendant concede that the agent, Halsey, was 
authorized to fill in the blanks in the green slip from the book 
in the manner which he did, but claim that he had no authority 
to attach such paper to the policy. The plaintiff paid his pre- 
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miums for the full period of twenty years, and then elected to 
take the cash surplus of $2,210.05, the amount given in the green 
slip. The defendant offered him $907.90, which it claimed was 
the surplus dividend apportioned to his policy at the completion 
of the Tontine period, in accordance with the agreement in the 
policy and the application. The plaintiff refused to accept this 
sum, and this suit was commenced. 

The trial court directed a verdict for the plaintiff for $2,210.05 
end interest, and a judgment for the plaintiff was entered. The 
defendant has brought the case here upon writ of error, and un- 
der appropriate assignments of error it urges two grounds for 
reversal :— 

First. That the trial court erred in admitting in evidence the 
Illustration Blank or Green Slip (Exhibit II), as forming any 
part of the contract of insurance in the case, or as operating in 
any way to alter, modify, vary, or explain the terms of the con- 
tract between the parties as expressed in the policy and the ap- 
plication, which, taken together, constitute by their terms the en- 
tire contract between the parties. 

Second. Assuming the Illustration Blank (Exhibit II) to have 
been properly received in evidence, and to have been properly 
considered a part of the contract of insurance, its construction 
was for the court; and the trial court’s construction of the ex- 
hibit was erroneous as a matter of law. 

1. Upon the first ground it is urged by plaintiff that it clearly 
appears that Mr. Halsey was duly authorized to solicit this in- 
surance, that it is conceded that he had authority to fill in the 
green slip with the figures taken from the book furnished by the 
defendant to its agents, that this green slip was furnished by the 
defendant over the signature of its assistant actuary, J. G. Van 
Cise, and that the application, the policy, and the green slip made 
up and constituted the contract of insurance. There is added 
force in this position from the fact that this paper is expressive 
of promises and agreements: For example, note the language 
contained on the back of Exhibit II. Is it clear that the words 
“this policy” restrict the contract to Exhibit I? Upon this sub- 

ect see the language of the Supreme Court of Wisconsin in 

imlin vs. Equitable Life Assurance Society, 141 Wis. 276, 124 
N. W. 253. We do not find it necessary to pass upon this ques- 
tion; for, if we were to hold that Exhibit II constituted a part 
of the contract, that holding would not be decisive of the case, 
for the reason that it did not constitute an agreement on the part 
of the defendant to pay a definite or agreed amount of surplus 
upon this policy. 

2. If it were conceded that Exhibit II was properly received in 
evidence, we are of opinion that the trial court, in determining 
that it constituted an agreement on the part of the defendant to 

y a definite or guaranteed amount of surplus upon this policy, 
‘acorrectly construed its language. We have here set out in full 
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both Exhibits I and II, that they may the more readily be con- 
strued together. A careful consideration of these instruments 
leads us to the conclusion that a reasonable person, reading them, 
would readily know that the amount of surplus is not fixed or 
definite, and could not be determined until the end of the tontine 
period, at which time it would be apportioned by the defendant, 
and that, if the experience of the defendant during the said 
tontine period should prove to be the same as its experience had 
been in the preceding twenty years, the surplus would amount 
to the estimate given, but otherwise not, and that the future 
alone could decide what the amount of the surplus would be, 
but that there would be some surplus was guaranteed. 

Speaking of Exhibits I and II in its charge to the jury, the 
trial court said: “I think these papers must be construed to- 
gether, and it must be determined that under these papers, consti- 
tuting the contract, the surplus was fixed at no less than $2,210.05. 
With that view of the testimony and the papers, I think the court 
would be in duty bound to direct a verdict here for that amount, 
plus the interest.” We cannot agree with the trial court in this 
construction. That the plaintiff was bound to know the contents 
of Exhibit II is very clear. Cleaver vs. Insurance Co., 65 Mich. 
527, 32 N. W. 660, 8 Am. St. Rep. 908; Cook vs. Insurance Co., 
84 Mich. 12, 47 N. W. 568; Avery vs. Equitable, 117 N. Y. 451, 
23 N. W. 3. The construction of Exhibit II by the trial judge 
overrides the following express statements :— 

“The surplus (popularly known as ‘profits’ or ‘dividends’), 
which is a varying quantity, depending on future experience.” 

“The surplus is guaranteed also, but its amount cannot be de- 
termined in advance. Calculations, however, based on the expe- 
rience of the past, show approximately the surplus profits which 
would be payable with such a policy, if it had been issued by the 
Society ten, fifteen, or twenty years ago, and ended its tontine 
period to-day. While the results of the future must necessarily 
depend on the experience of the future, figures based on past ex- 
perience furnish the best attainable data upon which to judge of 
the management of the Society, and the value of the policies now 
offered.” 

We think that the clear weight of authority is against the con- 
struction of the trial judge. We have examined the following 
cases cited by counsel for defendant, and they support the posi- 
tion claimed for them: Avery vs. Equitable, supra; Grieb vs. 
Equitable (C. C.) 189 Fed. 498, affirmed in 194 Fed. 1021, 114 C. 
C. A. 658; Langdon vs. Northwestern, 199 N. Y. 188, 92 N. E. 
440; Untermeyer vs. Mutual Life Ins. Co., 128 App. Div. 615, 113 
N. Y. Supp. 221. We have not the space to quote from these au- 
thorities, as we might do with profit. 

The plaintiff relies upon and cites the cases of Timlin vs. Equi- 
table, supra, and Equitable Society vs. Meuth, 145 Ky. 160, 140 
S. W. 157. In Timlin vs. Equitable, supra, a life policy in the 
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usual form contained a printed provision that, on the comple- 
tion of the tontine dividend period, insured might continue the 
policy for the original amount and apply the tontine dividend to 
the purchase of an annuity. Plaintiff brought action to enforce 
his claim, alleging that it had been stipulated in the agreement 
that the annuity, beginning at $53.47 and increasing annually, 
should be for life, and that he was entitled to its value, namely 
$750. It is clearly pointed out in the opinion that the option 
selected by the plaintiff contained a promise of a life annuity, 
beginning with $53.47 and increasing annually. That case can 
be distinguished from the instant case in several important par- 
ticulars: There the paper corresponding to Exhibit IT here read 
as follows :— 

The Nonforfeitable and Incontestable Semi-Tontine Policy. 

Equitable Life Assurance Society of New York. 

[These estimates are the authorized figures of the Society.] 

Policy $1,000.00. Age, 34, Annual premium, $33.26. Total 
cost in 20 years, $665.20. Kind of policy, life in 20 payments; 
tontine 20 years. 

If policyholder is alive and policy is in force at the end of 
tontine period, you are then entitled to either of the following 
options :— 

(1) Withdraw in cash— 
Guaranteed legal reserve in policy is $514.31 
Guaranteed surplus is estimated at 


Total, Cash $1,106 00 
(2) ‘Take paid-up policy if in good health for ........$2,150.00 
(3) Take a life annuity, increasing annually, beginning 
with 
And besides have your original policy carried till 
death, free of cost, for $1,000.00 

This pays you .... per cent, simple interest, or 4.40 per cent, 
compound interest; besides you have been insured 20 years for 
$1,000.00 without cost. 

Along the side of this smaller sheet was the following: ‘“Ton- 
tine is a premium on living, not on dying. The best insurance 
ever devised for successful men. No technicalities—if we insure 
you, we will pay your claim.” 

It will be noted that, while the word “estimates” occurs in 
the heading of this paper, the only item in it which is specially 
stated to be estimated is the “guaranteed surplus.” That suit was 
not for surplus, but for the annuity mentioned. The language 
was: “(3) Take a life annuity, increasing annually, beginning 
with $53.47.” There was no reference to a basis upon which the 
estimates were calculated; no warning that the amount of sur- 
plus “cannot be determined in advance,” or that “the results of 
the future must necessarily depend on the experience of the 
future ;” no declaration in any of the papers that “no dividend 
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will be declared on this policy” until the end of the tontine period. 
We do not think that case controlling here. 

In the case of Equitable vs. Meuth, supra, it appeared that the 
figures stated in the contract were not estimates at all, but were 
absolute statements of amounts, fixed and definite, as follows: 
“A choice of six methods of settlement upon the completion of 
the tontine period on the 23d of October, 1910, namely: (1) 
The surrender of the policy for its full value, consisting of the 
entire reserve, amounting to $456, together with the surplus ap- 
portioned by the Society, $544, either: (1) Cash, $1,000; (2) 
paid-up assurance, $2,000; (3) life annuity; or (II) the con- 
tinuance of the policy and the withdrawal of the accumulated 
surplus, either in (1) cash, $544; (2) paid-up assurance, $1,000; 
or (3) an annuity.” The cash surplus of $544 was sued for. 
In the list of privileges indorsed on the back of the policy the 
figures “$544,” “$2,000,” “$544,” and “$1,000,” were written in 
pencil. Meuth testified that when he received the policy by mail 
it contained those figures. The defendant did not plead any at- 
tempted spoliation of the policy. It did not deny the issual of 
the policy, and the court held that its answer put nothing in issue, 
except the effect of the contract, and the plaintiff recovered, and 
the judgment was affirmed. We think that the case is readily dis- 
tinguished from the instant case. 

For the error pointed out, the judgment of the Circuit Court is 
reversed, and a new trial granted. 


KANSAS CITY COURT OF APPEALS. 


MIssourRI 


GALLOP 
vs. 


ROYAL NEIGHBORS OF AMERICA* 


CONTRACTS—BY-LAWS. 


Where an application for insurance in a fraternal beneficial society ex- 
pressly recites that the by-laws of the society are a part of the 
contract, such are binding on the parties. 


(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 
MUTUAL BENEFIT INSURANCE—CONTRACTS—DELIVERY OF 
POLICIES—MARRIED WOMEN—PREGNANCY. 


Where a married woman, who agreed in an application for a mutual 
benefit certificate that the contract of indemnity should not take 
effect until after the delivery of the certificate, and not then if she 


* Decision rendered, Nov. 11, 1912. 150 S. W. Rep. 1118. 
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were pregnant at the time of such delivery, became pregnant be- 
tween the application for and delivery of the certificate, such state 
of health agreed upon in the application being in the nature of a 
condition precedent, there was no contract, though she was unaware 
of her condition when the delivery was made. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


Appeal from Circuit Court, Holt County; Wm. C. Ellison, 
Judge. 

Action by John F. Gallop against the Royal Neighbors of Am- 

erica. Judgment for plaintiff, and defendant appeals. Reversed. 


E. A. Enricut, of Kansas City, Kan., and FRANK PETREE, 
of Oregon, Mo., for Appellant. 


Stokes & Stokes, of Craig, for Respondent. 


JouNson, J. 

This is an action on a fratetnal beneficiary certificate. The 
principal defense is that there was no delivery of the certificate 
in accordance with the provisions and restrictions of the con- 
tract, and therefore that defendant did not become bound to pay 
the indemnity provided by the terms of the certificate. The 
cause was tried without a jury—a jury being waived by the par- 
ties—and was submitted on an agreed statement of facts. Judg- 
ment was rendered for the plaintiff, and defendant appealed. 

The admitted facts in the case thus may be summarized: 
Defendant is a fraternal beneficiary society incorporated in Illi- 
nois and authorized to transact business in this state. It had a 
local lodge at Craig, Mo., and on November 14, 1910, the wife 
of plaintiff made written application for membership in that 
lodge and for the benefit certificate in question. This society 
accepts married women as members and issues death benefit cer- 
tificates to them under certain restrictions prescribed in its by- 
laws. One of these by-laws is as follows: “The inability of 
this society on any benefit certificate issued by it shall not begin 
until such certificate shall have been countersigned by the oracle 
and recorder of the local camp and actual manual possession be 
delivered to the member applying therefor, on payment of an 
advance assessment to the local recorder, and while said member 
is in sound health, and, if a woman, not pregnant; and no ofh- 
cer or camp of this society is authorized or permitted to waive 
any of the laws of this society which relate to the substance of 
the contract of indemnity.” 

In her application, Mrs. Gallop stated: “I further under- 
stand and agree that the laws of this society now in force or 
hereafter enacted, enter into and become part of every contract 
of indemnity by and between the member and the society. * * * 
I waive for myself and beneficiaries all claim of benefits under 
this application * * * until any certificate which shal! be 
issued to me in pursuance of this application shall be delivered to 





Life.] Gallop vs. Royal Neighbors of America. 223 


me after adoption while in sound health and in pursuance of 
the by-laws of this society.” At the time of her application Mrs. 
Gallop was not pregnant, but at the time of the manual delivery 
of the certificate to her by the recorder of the local camp Decem- 
ber 17, 1910, she was pregnant, but this fact was not known to 
her at that time nor to defendant until proofs of death were 
filed. Mrs. Gallop died January 8, 1911, from the effects of a 
miscarriage. At the time of her death she had paid dues, assess- 
ments, etc., to defendant in the sum of $6.30, which defendant 
immediately tendered to plaintiff, and has since kept the tender 
good. The benefit certificate expressly made the by-laws (in- 
cluding the one quoted) a part of the contract of indemnity. 

There was no issue of forfeiture in this case. If the contract 
of indemnity ever was in force, it was in force at the time of 
the death of the member, since it is conceded she did nothing 
in violation of the terms of the contract after the manual de- 
livery of the certificate to her. Nor is there any ground on 
which a waiver of any of the stipulations of the contract might 
be predicated. Neither the member nor any of the officers or 
agents of the defendant had knowledge, at the time of the man- 
ual delivery, of the existence of the fact which defendant insists 
prevented the creation of a liability for indemnity, and since de- 
fendant promptly tendered back the sum paid by the member 
in dues and assessments as soon as it received information of 
the fact in question, it cannot be said to have waived any of the 
terms and conditions of the contract. The sole questions for deci- 
sion, therefore are these: Was the stipulation against pregnancy 
one the parties might lawfully insert in their contract? And, if 
this question be answered in the affirmative, the question arises of 
the effect on the proposed contract of indemnity of the existence 
of the interdicted event at the time of.the manual delivery of 
the contract. 

(1) The rule is well settled that, where an application for 
insurance in a fraternal beneficiary society expressly recites that 
the by-laws of the society are a part of the contract, such by-laws 
are binding on the parties. Loyd vs. M. W. A., 113 Mo. App 
19, 87 S. W. 530; McLendon vs. W. O. W., 106 Tenn. 695, 64 
S. W. 36, 52 L. R. A. 444. 

(2) Parties to a contract of insurance have the undoubted 
right to agree on the terms of their contract and to declare when 
and under what conditions the contract shall go into effect. 
Misselhorn vs. Life Ass’n, 30 Mo. App. loc. cit. 600. As is well 
said in the case of M. W. A. vs. Owens (Tex.) 130 S. W. loc. 
cit. 862: “It is true that a binding contract of insurance may 
be made by the making and acceptance of a proposition without 
the issuance of a policy, the policy not being the contract, but 
only the written statement thereof; but it is also true that ‘the 
competency of the parties to expressly stipulate when it (the 
insurance contract) shall become operative cannot be questioned.” 
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And where the parties agree in the application that the contract 
of indemnity shall not take effect until the delivery of the policy 
at a certain time and under certain specified conditions, such 
agreement will be enforced if it is one the parties could lawfully 
make. Thus, in the case from which we have just quoted, a 
provision that the member must be in good health at the time of 
the delivery of the certificate was held valid, and the company 
was held not liable, since the proof showed that the member was 
ill of typhoid fever at that time. 

We think the stipulation in the by-law that the liability of 
defendant should not attach until the manual delivery of the 
certificate while the member—a married woman—was not preg- 
nant was a lawful agreement the parties were entitled to make. 
The writer thinks that a stipulation forbidding pregnancy dur- 
ing the life of the contract on pain of forfeiture would have been 
contra bonos mores and nonenforceable, but unquestionably de- 
fendant had a right, as an insurer, to select its risks and to declare 
that it would not issue a policy to a married woman during preg- 
nancy. 

The physical state the contract was intended to have ex- 
istent at the time it became effective as a contract of indemnity 
was in the nature of a condition precedent. Loyd vs. M. W. A., 
supra; Wilcox vs. M. W. A., 76 Mo. App. 573; Hiatt vs. Fra- 
ternal Home, 99 Mo. App. 105, 72 S. W. 463; M. W. A. vs. 
Owens, supra; Insurance Co. vs. Betz, 44 Tex. Civ. App. 557, 
99 S. W. 1140; McLendon vs. W. O. W., supra; M. W. A. vs. 

evis, 117 Fed. 369, 54 C. C. A. 293; Graves vs. M. W. A., 85 
Minn. 396, 89 N. W. 6; Lathrop vs. M. W. A., 56 Or. 440, 106 
Pac. 328, 109 Pac. 81; Knights & Ladies of Honor vs. Payne 
(Tex. Civ. App.) 110 S. W. 523. And since that condition had 
failed before the delivery of a certificate, it must follow that the 
contract at no time came into being. 

The judgment is reversed. All concur. 





Home Protective Assn vs. Williams. 


COURT OF APPEALS OF KENTUCKY. 


HOME PROTECTIVE ASS’N 
vs. 


WILLIAMS.* 


LIFE POLICY—DISABILITY CLAUSE—CONSTRUCTION—“CON- 
FINED TO BED.” 


Under a life policy which provided that the insured should not be liable 
to a member for disability while convalescing from any disease, 
but that it should accept liability only for the actual time the mem- 
ber is necessarily and continuously “confined to bed,” the insured 
could collect benefits if his sickness was such as would reasonably 
confine a person continuously to bed or substantially so confine him, 
though he may have been up at times to get fresh air or for other 
purposes. 


(For other cases, see Insurance, Cent. Dig. § 1310; Dec. Dig. § 525.) 


When this appeal was originally before us by a clerical 
error, the policy sued on had not been correctly copied into the 
transcript. See Home Protective Ass’n vs. Williams, 150 Ky. 
134, 150 S. W. 11. Since the opinion was delivered under an 
agreed stipulation of counsel, the original policy has been filed. 
One of its provisions following that part of the policy which 
provides for the payments to be made by the company, is as 
follows: “From the amount of such payment shall, however, be 
deducted any disability benefits that may have been paid to said 
member. In case the above named member shall become wholly 
disabled by sickness or accident which shall produce visible 
marks upon the body, and which shall begin after thirty days 
continuous membership, the association will, upon satisfactory 
proof thereof, pay to said member, as a benefit for loss of time, 
$5.00 per week during the time the member is necessarily con- 
fined to his or her bed, beginning with the date of mailing notice 
to the home office, and for a period not to exceed ten weeks in 
any one year.” Section 7 of the conditions indorsed on the 
policy, among other things, provided: “Neither shall the order be 
in any manner liable to the member for disability while conva- 
lescing from any disease; the order accepting liability only for 
the actual time the member is necessarily and continuously con- 
fined to bed and totally unable to follow his or her vocation. 
No allowance will be made for fractional parts of a week.” 

The court gave the jury this instruction: “The court instructs 
the jury that, if they believe from the evidence that prior to 
January 5, 1911, Willie Williams was totally unable to follow 
his vocation or do any labor, and by reason of such disability the 
defendant company was indebted to him in a sum sufficient to 
have carried the policy in suit and paid the premiums thereon 


* Decision rendered, Dec. 10, 1912. 151 S. W. Rep. 361. 
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up to the time of said Willie Williams’s death, then and in that 
event the jury will find for the plaintiff; otherwise they will 
find for the defendant. The recovery in this case, if you find 
for plaintiff not to exceed $300, the amount sued for.” It will 
be observed that the instructions of the court entirely ignored 
the words “confined to bed” contained in the policy, and the pro- 
priety of this ruling is the question now to be determined on the 
appeal. 

There are numerous cases in which the words “confined to 
the house” have come up for adjudication under similar policies. 
In Metropolitan Plate Glass & Casualty Ins. Co. vs. Hawes, 150 
Ky. 52, 149 S. W. 1110, we held that, under such a clause, it 
was not required that the insured should be confined all the time 
in the house, and that a recovery might be had where he was able 
at times to sit on the veranda and get fresh air under the advice 
of his physician. There are numerous other decisions to the same 
effect. See Breil vs. Claus Groth Plattdutchen Vereen, 84 Neb. 
155, 120 N. W. 905, 23 L. R. A. (N. S.) 359, 18 Ann. Cas. 1110, 
and note thereto, in which a number of decisions on the subject 
are collected, the sum of the decisions being that such clauses 
must be given a reasonable construction, and that a recovery may 
be had where there is a substantial confinement to the house, al- 
though the assured occasionally goes out of the house to get air 
or sunshine or to see his physician, or for some other necessary 
purpose. We have been able to find but two cases construing the 
words “confined to bed,” but we do not see any reason why the 
same principle should not be applied in construing these words. 
In Bradshaw vs. Am. Benevolent Ass’n, 112 Mo. App. 435, 87 
S. W. 46, the court said: “We would not of course, hold that 
this clause meant that a patient must spend every minute in bed 
for his right to indemnity to accrue; but the manifest purpose 
of the policy was not to indemnify for loss of time due to sick- 
ness unless the patient was bedridden in a substantial sense. We 
suppose the purpose was to insure against such illness only as 
would keep the patient in bed and thereby diminish the danger 
of claims founded on feigned or exaggerated illness. Now to hold 
that a person who could take a trip to Texas, another to St. 
Louis, and who was able to be up and around when he chose, 
was confined to his bed would be to ignore one clause of the 
policy.” 

The question came before the same court again in Hayes 
vs. Am. Benevolent Ass’n, 127 Mo. App. 195, 104 S. W. 1141. 
In that case the jury had been instructed that the plaintiff might 
recover if he was bedridden, in a substantial sense, all of the 
time during the period of his sickness. Approving this instruc- 
tion as the proper interpretation of the words “confined to bed, 
the court said: “The words employed must be viewed in the 
light of common sense, and there must be some reasonable con- 
struction placed upon the words ‘entirely and continuously 
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when used in connection with requiring a sick person to keep 
his bed, otherwise one who is in fact so enfeebled by sickness as 
to be unable to bear the fatigue of being dressed by an attendant 
would forfeit his insurance by sitting propped up in a chair for 
a few moments or an hour, as a change from a reclining posi- 
tion upon the bed. Now, in the case at bar, the plaintiff’s 
proof tended to show he was confined to his bed each and every 
day during the several months of his sickness. There were times 
when his dropsical affection rendered him unable to lie in bed, 
or elsewhere for that matter. He was compelled to sit up in 
order to breathe.” 

In the case at bar the insured had consumption. He was 
taken sick in June, 1910. One witness who testified as to his 
condition prior to the time of his death in July, 1911, said: “I 
don’t think he was worse much the day he died than he was six 
months prior to that; he was just walking about virtually dead.” 
There was other evidence that his condition was not so bad until 
a month or two before he died. 

In lieu of instruction 1, the court should have instructed 
the jury as follows: (1) If the jury believe from the evidence 
that on and after January 5, 1911, Willie Williams was neces- 
sarily and continuously confined to bed and totally unable te fol- 
low his vocation, they should find for the plaintiff in the sum 
of $300. (2) The insured was necessarily and continuously 
confined to bed if his sickness was such as would reasonably 
confine a person continuously to bed or substantially so confine 
him, though he may have been up at times to get fresh air or 
for other purposes. 

Judgment reversed, and cause remanded for a new triai. 


ore ——- - 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM. SECOND DEPARTMENT. 


SINCLAIR 


vs. 


FITZPATRICK et at.* 


MUTUAL BENEFIT INSURANCE—PERSONS WHO MAY BE 
BENEFICIARIES. 


Under the by-laws of a benefit insurance society, stating that its object 
was to establish a benefit fund from which a specified sum should 
be paid as the member might have directed in his benefit certificate, 
and that each member might enter upon his application the name or 


* Decision rendered, Oct., 1912. 138 N. Y. Supp. 272. 
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names of the members of his family, or those to whom he desired 
the benefit paid, and might at any time, when in good standing, 
change the beneficiary, a member could name any beneficiary whom 
he chose, whether related or not, and change such beneficiary. 

(For other cases, see Insurance, Cent. Dig. §§ 1935, 1937, 1946; Dec. Dig. 
§§ 771, 780.) 


MUTUAL BENEFIT INSURANCE—AMENDMENT OF BY-LAWS. 


The right of a member of a benefit insurance society, under the by-laws 
in force when he became a member, to name any person as beneficiary, 
whether related to him or not, could not be taken away by a sub- 
sequent amendment of the by-laws or charter restricting beneficiaries 
to blood relatives, the affianced wife or husband, or persons de- 
pendent upon the insured, and such change only applied to those 
thereafter joining the society. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


MUTUAL BENEFIT INSURANCE—CONSTITUTIONS AND BY- 


LAWS. 
The by-laws of a benefit insurance society cannot be inconsistent with 


the charter. 
(For other cases, see Insurance, Cent. Dig. § 1833; Dec. § 693.) 


Appeal from Municipal Court. 

Action by Rose Sinclair, individually and as administra- 
trix, against Mary Fitzpatrick, impleaded. From a judgment 
for the named defendant, plaintiff appeals. Affirmed. 


Argued October term, 1912, before Crane, Aspinall and Put- 


nam, JJ. 


Joun C. L. Daty of Brooklyn, for Appellant. 

ARTHUR F. ENGEL, for Respondent. 

Per CURIAM. 

Supreme Council, Catholic Knights of America, was incor- 
porated by the General Assembly of the commonwealth of Ken- 
tucky April 1, 1880. Section 2 of the act of incorporation reads: 

“The object of the corporation shall be * * * to 
establish and maintain a benefit fund from which a sum not to 
exceed $2,000 shall be paid at the death of each member to his 
family, or be disposed of as he may direct.” 

The deceased, James Sinclair, became a member of Branch 
No. 204 of this order on May 3, 1899, at which time section 6 
of the by-laws stated the object of the order in the following 
words :— 

“To establish a benefit fund from which * * * a sum 
not exceeding $2,000 shall be paid as he may have directed in 
his benefit certificate.” 

And section 161 provided as follows :— 

“Each member may enter upon his application the nanve or 
names of the members of his family or those to whom he de- 
sires the benefit paid. * * * A member may at any time, 
when in good standing, change his beneficiary upon complying 
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with the requirements hereinafter provided and upon surrender 
of his benefit certificate and payment of a fee of 50 cents.” 

Subsequently, and in 1903, the by-laws were modified, so 
as to restrict the beneficiaries to—“blood relatives, affianced wife 
or husband, or to a person dependent upon the insured.”’ 

[1, 2] At the time the deceased, James Sinclair, joined the 
order, his contract, consisting of the charter and by-laws, pro- 
vided that he could name any beneficiary whom he chose, 
whether related or not, and could change the beneficiary upon 
making application and paying the fees. This was a substantial 
right, which could be taken away by subsequent amendnient of 
the by-laws or charter. Wright vs. Knights of the Maccabees, 
196 N. Y. 391, 89 N. E. 1078, 31 L. R. A. (N. S.) 423, 134 Am: 
St. Rep. 838; Spencer vs. Grand Lodge of Ancient Order of 
United Workmen, 22 Misc. Rep. 147, 48 N. Y. Supp. 596 
Roberts vs. Cohen, 60 App. Div. 259, 70 N. Y. Supp. 57. The 
modification of the by-laws, therefore, restricting beneficiaries 
to blood relatives as above quoted, did not refer to the deceased 
or his contract, but only to those thereafter joining the order. 
The deceased, therefore, could at any time change his beneficiary 
and designate whom he pleased. 

[3] It may be a question, as to whether this amendment of 
the by-laws is of any force as to any member, as the charter 
above quoted from provides that the fund may be disposed of 
as the insured may direct. By-laws cannot be inconsistent with 
the charter, and there is no evidence before us that the charter 
has ever been amended in this particular. When, therefore, the 
deceased, James Sinclair, changed his beneficiary in April, 1907, 
from his sister, Rose Sinclair, to the defendant Mary Fitzpatrick, 
and received a certificate promising to pay her the amount of 
the insurance, it was immaterial whether she were a relative 
or not. 

The judgment of the Municipal Court, awarding the fund 
in question to Mary Fitzpatrick, is affirmed. 
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DISTRICT COURT OF APPEAL OF CALIFORNIA. 


Turrp District. 





BURTON 
vs. 
COLUMBIAN NAT. LIFE INS. CO. (Civ. 1,015.)* 


ee ee ANCE -PORPEITURE FOR NONPAYMENT OF PRE- 


A life policy stipulating that it is issued in consideration of a specified 
premium and of the payment of a like sum on a designated date in 
every year until seven full years’ premiums have been paid, or until 
the prior death of insured, the balance, if any, of the then current 
year’s premium to be deducted in any settlement, and that the failure 
to pay any premium when due will void the policy, “except as herein 
provided,” and declaring that after premiums have been paid for three 
years insured, within thirty days after any default in the payment 
of a subsequent premium, may avail himself of enumerated options, 
does not extend the time for the payment of premiums, for the quoted 
words merely apply to the provision defining the effect of payment 
of premiums for three years, and do not apply to the provision author- 
izing insurer to deduct from the face of the policy an unpaid pre- 
mium, the time for payment of which has been extended, and, 
where insured failed to pay the second annual premium at maturity, 
the policy became void. 

_ re cases, see Insurance, Cent. Dig. §§ 891, 895-902, 913; Dec. Dig. 

349. 


Appeal from Superior Court, City and County of San Francis- 
co; J. M. Seawell, Judge. 
Action by Rose Burton against the Columbian National Life 
Insurance Company. From a judgment for defendant, plaintiff 
appeals. Affirmed. 


E. A. Homan, of Oakland, for Appellant. 
L. A. REpMonp of San Francisco, for Respondent. 


CurpMAN, P. J. 

A general demurrer was sustained to the complaint, and 
defendant had judgment from which plaintiff appeals. The 
action was commenced to enforce the payment of a life insur- 
ance policy payable to plaintiff, wife of the insured. It appears 
from the complaint that defendant company issued its policy Feb- 
ruary 12, 1909, upon the life of Walter B. Burton; that on 
August 9, 1910, said Walter Burton died; that in the month of 
August, 1910 plaintiff made due proofs of death and demanded 
payment under said policy, but defendant denied all liability. It 
further appears from the complaint “that the current years pre- 
mium for 1910 was not paid except as provided for in said policy 
that said premium be deducted from said $5,000”; that said 
plaintiff, since the delivery of said proofs of loss, has given de- 


* Decision rendered, Sept. 28, 1912. Rehearing denied by Supreme 
Court, Nov. 27, 1912. 127 Pac. Rep. 1037. 
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fendant written authority “to deduct any premium unpaid, with 
interest, from the amount due under said policy, and has elected 
to take said sum due under said policy in one sum in cash.” A 
copy of the policy sued upon is attached to the complaint as part 
thereof. The clause of the policy referred to by counsel and 
bearing upon the sufficiency of the complaint are as follows: 
“The Columbian National Life Insurance Company of Boston, 
Massachusetts, agrees to pay five thousand dollars to Rose Bur- 
ton, wife of the insured, hereunder beneficiary, or to such benefi- 
ciaries as may have been designated in the manner herein provided 
at the home office of the company in Boston, upon receipt of 
satisfactory proofs of the death of Walter B. Burton, of Berkeley, 
state of California, the insured, within seven years from the date 
hereof, less all indebtedness to the company on this policy, to- 
gether with any unpaid premium or portion of the premium 
for the then current policy year. This policy is issued in con- 
sideration of the sum of eighty-eight 95/100 dollars, the receipt 
of which is hereby acknowledged, and of the payment of a like 
sum on the twelfth day of February in every year until seven 
full years’ premiums have been paid or until the prior death of 
the insured, the balance, if any, of the then current year’s pre- 
mium to be deducted in any settlement hereof. The benefits 
conditions and privileges on pages two and three are part of this 
contract as fully as if recited over the signatures.” 

Other provisions are as follows: “Failure to pay any premium, 
or any note given for any premium when due, will void this pol- 
icy without further notice and forfeit all premiums to the com- 
pany except as herein provided.” “All premiums are payable 
annually in advance, but they may be paid semi-annually or quar- 
terly * * * if the insured shall in writing request such 
change in his policy. But no premium or installment thereof 
shall continue the policy in force beyond the period for which 
said payment is made. * * *” “After the premiums have 
been paid on this policy in full for the period of three years, the 
insured within thirty days after any default in the payment of a 
subsequent premium may avail himself of the following options.” 
Then follows a statement of several options which need not be 
stated as the insured did not pay but one year’s premium. 

It is conceded that no premium was paid except for the first 
year. The insured died after the time stipulated in the policy for 
the payment of the second annual premium, and without having 
made such payment. The premium for 1910 was due and payable 
in February, and the insured died in August, 1910. Plaintiff’s 
contention is that the company agreed to pay the amount of the 
policy as provided therein, “less all indebtedness to the company 
on this policy, together with any unpaid premium or portion of 
the premium for the then current year”; that, as held in Pacific, 
etc., Co. vs. Williamsburg Fire Ins. Co., 158 Cal. 367, 111 Pac. 4, 
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exceptions in a policy must be strictly construed against the in- 
surer and liberally in favor of the insured, and, where there is 
ambiguity or doubt, it must be resolved in favor of the insured. 
The claim is that there is here a “direct contract to pay to the 
beneficiary upon death within seven years the sum of $5,000, less 
all indebtedness to the company, together with any unpaid pre- 
mium for the then current year”; that “as there is only one an- 
nual premium, and it is expressly contemplated that, if it is unpaid 
for the then current portion of the year at the time of the death, 
it is to be deducted, and manifestly provision is thus made for its 
payment if unpaid, and the policy remains in force and the pre- 
mium is earned.” 

But the policy was issued in consideration of the sum $85.95, 
the first payment, “and of the payment of a like sum on the 
twelfth day of February in every year until seven full years’ pre- 
miums have been paid,” etc.; and the policy provides that, “Fail- 
ure to pay any premium * * * will void this policy * * 
* except as herein provided.” Plaintiff’s contention is that the 
exception referred to is the current year’s premium if unpaid, 
which is to be deducted and the balance paid. In other words, 
that the reservation by the company of the right to deduct over- 
due premium from the face of the policy is equivalent to extend- 
ing the time for the payment for such premium. In reply, coun- 
sel for respondent states the matter correctly, as we conceive it 
to be. We quote from his brief: “The time for the payment of 
premiums may be and frequently is extended by insurers by an 
independent agreement. If during such extension the insured 
dies, the policy of course remains in force, but, except for the 
provision in the policy authorizing it to do so, the company could 
not offset the premium against the face of the policy. The 
beneficiary of a life insurance policy is under no contractual or 
other obligation to pay the premium. The right to such payment 
as against the beneficiary is secured by the provision referred to. 
This provision does not purport to extend the time for the pay- 
ment of the premium, ard such a construction of it would bring 
it into direct conflict with the clause of the policy requiring all 
premiums to be punctually paid. Counsel for appellant argues 
that his construction of the policy is supported by the words ‘ex- 
cept as herein provided’ in the forfeiture clause. But this is not 
so. The words ‘except as herein provided’ imply, of course, that 
in some instances a total forfeiture does not follow the failure to 
pay a premium when due. And such is the case. The policy 
elsewhere provides that, after premiums have been paid for the 
period of three years, the insured within thirty days after default 
in the payment of a subsequent premium may avail himself of 
certain options. This is manifestly the exception referred to in 
the forfeiture clause. The words ‘except as herein provided’ were 
inserted in that clause to harmonize it with the exception noted. 
The policy in the case at bar not having been in force for three 
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years, the forfeiture clause should be read, so far as plaintiff is 
concerned, just as if the words ‘except as herein provided’ had 
been omitted therefrom. They have no relation whatever to 
the provision of the policy authorizing the company to deduct 
from the face thereof*an unpaid premium, the time for payment 
of which has been extended.” 

Appellant’s construction of the contract means that the com- 
pany engaged to conduct its business on credit, looking to itself 
alone for the payment of annual premiums from the insured by 
deducting them from the policy in case of death. A company 
conducting a life insurance business upon such a basis could not 
long survive. As was said in Imperial Fire Insurance Co. vs. 
Coos County, 151 U. S. 452, 14 Sup. Ct. 379, 38 L. Ed. 231: 
“All the calculations of the insurance company are based on the 
hypothesis of prompt payments. They not only calculate on the 
receipt of the premiums when due, but on compounding interest 
upon them. It is on this basis that they are enabled to offer as- 
surance at the favorable rates they do. Forfeiture for nonpay- 
ment is a necessary means of protecting themselves from em- 
barrassment. Unless it were enforceable, the business would be 
thrown into utter confusion. * * * Delinquency cannot be 
tolerated nor redeemed except at the option of the company. This 
has always been, the understanding and the practice in this de- 
partment of business. * * * Nonpayment at the day in- 
volves absolute forfeiture, if such be the terms of the contract, 
as is the case here.” ‘To give to the exception the construction 
contended fpr by appellant would in effect abrogate all the con- 
ditions designed to compel prompt payment, one of which is 
expressly made a consideration for the continuance of the risk. 
Of course we are not to make contracts for parties, but, on the 
contrary, must enforce them however improvidently made. And 
in insurance contracts we must, as we have seen, resolve doubtful 
and ambiguous clauses in favor of the insured. We do not think, 
however, that there can be any doubt as to what part of the pol- 
icy the exception in question was intended to apply. It would, 
we think, be unreasonable and without warrant, by the terms of 
the contract, to hold that the exception applied to unpaid pre- 
miums, thus destroying one of the foundation stones on which 
life insurance is based. Appellant’s construction, if adopted, 
would be notice to all policyholders that they incur no risk by de- 
faulting in the payment of any annual premium for the period of 
one year. We cannot accept this view of the policy. 

The judgment is affirmed. 

We concur: Hart, J.; Burnett, J. 
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EMPIRE LIFE INS. CO. vs. GEE.* 
(Supreme Court of Alabama.) 


CONTRACTS—CONSTRUCTION. : 


The language in a policy will be given its ordinary common interpreta- 
tion; but where a clause therein, when read in connection with the 
entire policy, is uncertain in its meaning and capable of two equally 
rational constructions, that construction which is most favorable to 
insured will be adopted. 


(For “P cases, see Insurance, Cent. Dig. §§ 292, 294-208; Dec. Dig. 3 
146. 


LIFE INSURANCE CONTRACTS—CONSTRUCTION. 


A policy guaranteeing perfect protection, and declaring that during the 
premium payment period, after the policy has been in force sixty 
days, insurer will pay the beneficiary $5,000 in discharge of claims, 
provided insured dies as the result, directly or independently of all 
other causes, of bodily injuries effected through external, violent, 
and accidental means, and provided death occurs within ninety days 
after receiving injury causing death, etc. insures against a death 
occasioned from an accident within ninety days after receiving the 
injury, though the accident happens within sixty days after the 
issuance of the policy. 


(For other cases, see Insurance, Cent. Dig. § 1187; Dec. Dig. § 467.) 


DEFENSES—FRAUDULENT REPRESENTATIONS. 


Where fraudulent representations are pleaded in defense to an action on 
a life policy it must be shown that the false statements relied on 
were made with an intent to deceive, and that they related to matters 
intrinsically material to the risk, and that insurer relied thereon. 


(For other cases, see Insurance, Cent. Dig. §§ 538-542; Dec. Dig. § 253.) 


FRAUDULENT REPRESENTATIONS—DEFENSES — PLEADING. 


A plea, in an action on a policy, alleging that insured stated in his ap- 
plication that he had no reason to believe that he was not in perfect 
health, while at the time he was suffering from heart disease, that 
he knew that he was suffering from heart disease, and that his an- 
swer was false, made with intent to obtain the policy and_ that 
insurer relied on the representation material to the risk, sufficiently 
alleges the defense of fraudulent representations. 


(For other cases, see Insurance, Cent. Dig. §§ 1609-1625; Dec. Dig. § 640.) 


LIFE INSURANCE—DEFENSES—FRAUDULENT REPRESENTA- 
TIONS—PLEADING. 

A plea, in an action on a life policy, alleging that insured fraudulently rep- 
resented to insurer that he had no reason to believe himself not to 
be at the time in perfect health and safely insurable, and that the 
representation was false, in that insured was not at the time safely 
insurable, and that insured knew that the representation was false, 
that he made the same with intent to deceive insurer, and with intent, 
that it should be acted on by it, that the representation was not known 
by insurer to be false, and that it was deceived thereby and induced 
to execute the policy, when treated by the trial court and parties 
as presenting a sufficient answer to the complaint, is sufficient to 
render admissible evidence of fraudulent representations, in that 
insured at the time suffered, to his knowledge, with heart disease, 


* Decision rendered, Nov. 21, 1912. 60 South. Rep. go. 
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and that he made the misrepresentation with intent to deceive, and 
that insurer relied on the representation. 


(For other cases, see Insurance, Cent. Dig. §§ 1632-1644; Dec. Dig. § 645.) 


INSTRUCTIONS—QUESTIONS FOR JURY. 


Where, in an action on a life policy, the issue was whether the death of 
insured was due solely to accident within the policy, stipulating for 
payment of a specified sum on the death of insured, caused by bodily 
injuries effected through external, violent, and accidental means, and 
the evidence thereon was conflicting, the question was for the jury, 
and instructions directing a verdict for insurer and ignoring the dis- 
puted issue were properly refused. 


(For other cases, see Insurance, Cent. Dig. §§ 1732-1770; Dec. Dig. § 668.) 


COILE vs. ORDER OF UNITED COMMERCIAL TRAV- 
ELERS OF AMERICA.* 


(Supreme Court of North Carolina.) 


MUTUAL BENEFIT INSURANCE—SUSPENSION FOR NONPAY- 
MENT OF ASSESSMENTS. 


A member of a benefit society mailed his check for the amount of an as- 
sessment in time to reach the secretary of the local council before 
the assessment was due. The check was not received by the secretary, 
and he was suspended for nonpayment. Subsequently, on learning of 
his suspension, he gave a duplicate check to the chief officer of the 
council, who told him that that made it all right. He was then in 
good health, but a few days later was injured in an accident. He 
was regularly assessed for the next following assessment as a mem- 
ber of the order. Held that, the defendant having collected and re- 
tained not only the assessment for which he was suspended, but the 
following assessment, it was liable on the policy, since he was a 
member of the order at the time of the accident. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


MUTUAL BENEFIT INSURANCE—SUSPENSION FOR NONPAY- 
MENT OF ASSESSMENTS. 

A member of a benefit insurance society who had not been lawfully sus- 
pended at the time of an accident was not estopped to rely on that 
fact by an application for reinstatement made by him before the 
accident. 


(For other cases, see Insurance, Cent. Dig. §§ 1920, 1921; Dec. Dig. § 759.) 


MUTUAL BENEFIT INSURANCE—SUSPENSION FOR NONPAY- 
MENT OF ASSESSMENTS. 

If a member of a benefit insurance society was properly suspended for 
nonpayment of an assessment, the suspension was waived by the col- 
lection and retention of such assessment and the following assess- 
ment, thus treating him as a member in good standing. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 
* Decision rendered, Dec. 11, 1912. 76S. E. Rep. 622. . 
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MUTUAL BENEFIT INSURANCE—SUSPENSION FOR L 
MENT OF ASSESSMENTS. OR NONPAY 


A benefit insurance society is estopped from. claiming a forfeiture, al- 
though within the express letter of the contract, where a member 
has conformed to a course of ‘action which it has led him to believe 
does not- involve ‘a forfeiture. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


alerts i lla 

MUTUAL BENEFIT INSURANCE—PAYMENT OF ASSESSMENTS 
—SENDING BY MAIL. 

Where it was customary for the members of a benefit insurance society 
to send checks for assessments by mail, a member was not negligent 
in using the mails for that purpose. 


(For other cases, see Insurance, Cent. Dig. § 1887; Dec. Dig. § 740.) 


ROYAL NEIGHBORS OF AMERICA vs. BRATCHER.* 
(Court of Civil Appeals of Texas. Texarkana.) 


BENEFIT CERTIFICATE—“ABORTION”—“MISCARRIAGE.” 


Decedent, having applied for insurance in a mutual benefit society, an- 
swered that she had never had any local disease, personal injury, or 
illness of any kind, but in answer to the medical questions stated 
that her last confinement was in 1908, and that she had had two 
miscarriages from overexertion. In an action on the certificate, it 
was shown that in 1903, about seven years prior to decedent’s death, 
she suffered an abortion when she was about three months advanced 
in pregnancy, and that about three years later another occurred at 
about the same stage. Held, that since the words “abortion” and 
“miscarriage” are synonymous, both meaning premature parturition, 
there was no breach of warranty or misrepresentation. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 
(For other definitions, see Words and Phrases, vol. 1, pp. 20, 21; vol. 5, 
PP. 4530, 4531.) 


MISREPRESENTATION—MATERIALITY. 

Where insured denied that she had had any illness .within seven years 
prior to her application, proof that her physicians treated her for head- 
ache three years prior to the date of the policy did not necessarily 
defeat plaintiff’s right to recover, the jury being authorized to find 
that such illness, if any, was not material to the risk assumed within 
Acts 31st Leg. (2d Ex. Sess.) c. 22. , 

(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


* Decision rendered, Dec. 17, 1912. Rehearing denied, Dec. 19, 1912. 
151 S. W. Rep. 885. : 
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LOCKE vs. BOWMAN.* 
(St. Louis Court of Appeals. Missouri.) 


ak aaa etal OF POLICY—RIGHTS OF AS- 

Where a person who received an assignment of a life insurance policy 
from one to whom it had been assigned had no greater right in the 
policy than that which he derived from his assignor, he acquired only 
such rights therein as were held by such assignor. 


om = cases, see Insurance, Cent. Dig. §§ 488, 480, 494-496; Dec. Dig. 
219. 


ASSIGNMENT OF POLICY—VALIDITY— ASSIGNMENT OF 
CREDITOR. 

An assignment of an insurance policy made to one who has no interest 
in the life of the insured is prima facie void, unless he is a creditor, 
when it may be valid only to the amount of the advances made. 


(For other cases, see Insurance, Cent. Dig. §§ 166, 167; Dec. Dig. § 122.) 


ASSIGNMENT OF POLICY—VALIDITY—ACTIONS TO SET 
ASIDE—BURDEN OF PROOF. 

Where in an action to have an assignment of a life insurance policy 
made by an assignee of the insured set aside, and the policy sur- 
rendered to the insured, a showing by the pleadings of an assign- 
ment prima facie void places on the defendant who .asserts its val- 
idity the onus of showing such facts as will render it valid and 
binding. 

(For other cases, see Insurance, Cent. Dig. §§ 481, 482; Dec. Dig. § 212.) 


ASSIGNMENT OF POLICY—RIGHT OF ASSIGNOR TO SET UP 
TITLE. 


An assignor of a policy of life insurance is not estopped to set up his 
title as against the assignee, contrary to the ordinary rule regarding 
the right of a pledgor of personalty to set up his title against the 
pledgee. 

(For other cases, see Insurance, Cent. Dig. §§ 488, 480, 494-496; Dec. Dig. 

§ 219.) 


ASSIGNMENT OF POLICY—RIGHT TO REDEEM—NECESSITY 
OF TENDER BEFORE SUIT. 

In an equitable proceeding to redeem a policy of life insurance assigned 
absolutely, allegations and proof of tender before suit of the amount 
of the debt necessary to be paid in order to redeem the policy is not 
necessary. 

(For other cases, see Insurance, Cent. Dig. § 492; Dec. Dig. § 222.) 


* Decision rendered, Nov. 12, 1912. 151 S. W. Rep. 468. 
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McINTYRE vs. MODERN WOODMEN OF AMERICA. 
(No. 2,227.)* 
(United States Circuit Court of Appeals, Sixth Circuit.) 


MUTUAL BENEFIT SOCIETY—CHANGE OF BENEFICIARY— 
CERTIFICATE—DELIVERY. 


Decedent, having been insured in defendant’s society for many years, 
applied for a change of certificate, which was accomplished’ by the 
issuance of a new certificate, which, however, had not been formally 
delivered prior to his death. It did not appear that actual delivery 
to or physical acceptance by a member of a reissued certificate was 
required by the society’s laws to make it effective. The new certificate 
had been issued, and bore date two days prior to decedent’s death. 
He had already waived all rights under the old certificate, and in an 
action on the new one it was stipulated that the beneficiaries under 
the old certificate waived all their rights thereunder. Held, that the 
fact that the new certificate had not been actually delivered, and that 
plaintiff, therefore, did not offer the same in evidence, was no defense 
to an action thereon. 

(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 784.) 


MUTUAL BENEFIT SOCIETY—ACTION ON POLICY—ILLNESS 
—QUESTION FOR JURY. 


In an action on a policy making good health a condition to reinstatement, 
evidence held to justify submission to the jury of the question whether 
insured was afflicted with syphilis at the time of a prior reinstatement. 

(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


* Decision rendered, Nov. 7, 1912. 200 Fed. Rep. 1. 


PATE vs. PRUDENTIAL INS. CO. OF AMERICA.* 
(New York Supreme Court, Appellate Term, Second Department.) 


LIFE INSURANCE—WAIVER. 


Where an insurance company wrote several letters to a claimant under the 
policy, notifying her that the fund was claimed by another and that 
the company could not do anything without his consent, and then 
notified her that the fund would be paid to the other claimant on a 
certain date, and later that it had been so paid, all of which notices 
were received by her within six months after the death of the insured, 
the company did not thereby waive a provision of the policy that no 
action should be maintainable on it, unless commenced within six 
months after the death of the insured. . 

(For other cases, see Insurance, Cent. Dig. §§ 1551-1553; Dec. Dig. § 623.) 


ACTION ON POLICY—DISMISSAL ON PLAINTIFF’S EVIDENCE. 

Where, in an action on a life policy, the plaintiff’s evidence showed that 
the insurance fund had been paid to the assignee of an equitable in- 
terest, justifying the payment under a clause of the policy, the com- 
plaint was properly dismissed. , : 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


* Decision rendered, Oct., 1912. 138 N. Y. Supp. 249. 
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BECKER vs. COLONIAL LIFE INS. CO.* 
(New York Supreme Court, Appellate Division, Second Department.) 


AVOIDANCE FOR MISREPRESENTATIONS—CONTENTS OF 
POLICY—STATUTORY PROVISIONS—“CONSIDERATION.” 
Under Insurance Law (Consol. Laws 1909, c. 28) § 58, providing that 
insurance policies shall contain the entire contract, and that nothing 
shall be incorporated therein by reference without indorsement or at- 
tachment to the policy, a life policy, reciting that the consideration 
thereof is the application therefor, which is made a part of the con- 
tract, and of the payment in the manner specified of the premium 
stated, may not be defeated by false statements in the application and 
medical examination, not indorsed on or attached to the policy, to 
which was annexed a paper entitled “Copy of the application upon 
which this Policy is Issued,” and in the form of questions and an- 
swers, some of which related to decedent’s: present and previous oc- 
cupation and to his then and previous condition, health, and habits; 
the word “consideration” in the policy not being limited to its tech- 
nical definition of some right, interest, profit, or benefit accruing to 
the one party or some detriment or loss given or undertaken by the 

other, but being used in the sense of inducing cause. 
(For other cases, see Insurance, Cent. Dig. §§ 214-217; Dec. Dig. § 134.) 


(For other definitions, see Words and Phrases, vol. 2, pp. 1444-1449; vol. 
8, p. 7612.) 


* Decision rendered, Nov. 22, 1912. 138 N. Y. Supp. 491. 


—-—- + — 


INTERNATIONAL ORDER OF TWELVE KNIGHTS & 
DAUGHTERS OF TABOR vs. WILSON ET AL.* 
(Court of Civil Appeals of Texas. San Antonio.) 


FRATERNAL INSURANCE—ACTIONS — EVIDENCE — ADMISSI- 
BILITY. 

In an action against a negro fraternal organization on a benefit certificate, 
payable to the deceased member’s wife and father, a letter written 
after the member’s death, notifying the wife of her expulsion because 
of her disregard of the laws of the order and her application to the 
white courts concerning her husband’s death, was inadmissible; the: 
issue being whether the member at his death was a member in good 
standing. 

(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 818.) 


FRATERNAL INSURANCE—ACTIONS—EVIDENCE. 

Where the petition in an action on a certificate issued by a fraternal or- 
ganization alleged that decedent was a member of a subordinate 
temple, it was error to introduce in evidence the financial card of 
another temple. 

(For other cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 815.) 


FRATERNAL INSURANCE—GOOD STANDING OF MEMBER AT 
TIME OF DEATH. sen 
Where a fraternal benefit certificate was made payable on condition of 


* Decision rendered, Nov. 13, 1912. 151 S. W. Rep. 320. 
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the member’s good standing in his subordinate temple, and the evi- 
dence showed that decedent was not in good standing in the only 
temple to which he belonged, or could belong, at the time of his death, 
there could be no recovery on the certificate, merely because he sent 
money by some one not authorized to handle money to the grand 
body of the order. 


(For other cases, see Insurance, Cent. Dig. § 1892; Dec. Dig. § 747.) 


STEPHENSON vs. EMPIRE LIFE INS. CO.* 
(Supreme Court of Georgia.) 


FORFEITURE—NONPAYMENT OF PREMIUM—WAIVER. 


Where a life insurance policy contained a stipulation that, “if any pre- 
mium is not paid on or before the day it is due, or if any note or 
other obligation that may be accepted by the company for the whole 
or any part of the first or any subsequent premium or any other pay- 
ment under this policy, be dishonored or not paid on or before the 
day when due, this policy shall, without any affirmative act on the 
part of the company or any of its officers or agents, be null and void 
except as herein provided,” and the evidence on the trial showed that 
the insured was in life and failed to pay a note given for a portion 
of the first annual premium when the note became due, such failure 
worked a forfeiture of the policy. 

(a) The condition set out in the preceding headnote was not waived by 
a demand made by the insurer after maturity of the note for its 
payment and the insured refused payment. 


(For other cases, see Insurance. Cent. Dig. §§ 891, 895-902, 913, I04I- 
1056, 1058-1070; Dec. Dig. §§ 349, 392.) 


* Decision rendered, Nov. 15, 1912. Rehearing denied, Dec. 13, 1912. 
96 S. E. Rep. 592. Syllabus by the Court. 


—-——-9+@—__—_ 


HENDRICKSON vs. GRAND LODGE A. O. U. W.* 


(Supreme Court of Minnesota.) 


ee BENEFIT SOCIETY—OFFICERS—AGENCY—KNOWL- 


An officer of a fraternal insurance order represents such order in the 
performance of the duties of his office, so that his knowledge and 
action in reference to a matter within the scope of such duties, in 
the absence of fraud, may be considered as the knowledge and ac- 
tion of the order. 


(For other cases, see Insurance, Cent. Dig. § 1837; Dec. Dig. § 606.) 
ee ee cae 


* Decision rendered, Dec. 13, 1912. 138 N. W. Rep. 946. Syllabus by 
the Court. 
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MUTUAL BENEFIT . SOCIETY—PROHIBITED OCCUPATION— 
WAIVER. 


A by-law of the defendant, a fraternal insurance company, provided that 
if a member should enter into the business or occupation of selling 
at retail intoxicating liquors as a beverage his membership should 
cease, and the insurance certificate and all rights thereunder should 
become forfeited. Plaintiff’s husband, a common laborer, while a 
member, accepted work in a village saloon as a temporary substitute 
for the bartender for five or six weeks, during which time he paid 
an assessment that came due on the membership certificate. This 
assessment was accepted and retained by the officers of the local 
lodge. Three days after the insured quit the said temporary em- 
ployment he died. After his death, and with knowledge of his said 
employment, defendant’s grand recorder requested further proofs, 
not only as to his occupation, but as to burial. Assuming that the 
temporary employment forfeited the insurance, it is held that the 
trial court’s finding that there was a waiver of the forfeiture is sus- 
tained by the evidence. ‘ 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


HARDY vs. MASONIC BEN. ASS’N (No. 15,479.)* 
(Supreme Court of Mississippi.) 


FRATERNAL INSURANCE—ACTIONS—EVIDENCE. 


Where, in an action on a benefit certificate issued by a negro fraternal 
insurance order, defended on the ground that the certificate was a 
forgery, the evidence showed the entire transaction a palpable fraud, 
so that no other result could have been reached by a reasonably in- 
telligent jury, it was not error to direct a verdict. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 
* Decision rendered, Nov. 11, 1912. 60 South. Rep. 48. 


SEXTON vs. GREENSBORO LIFE INS. CO.* 
(Supreme Court of North Carolina.) 


ACTIONS ON POLICIES—EVIDENCE—PAYMENT OF PREMI- 
UMS—NOTE AND RECEIPT. 


A receipt for a premium on a life insurance policy pinned to a note for 
a part of the premium, and held by the insurers, is proper evidence 
to corroborate proof that the note and receipt had never left the de- 
fendant’s possession, and as tending to show that there had been 

neither payment nor waiver of payment of a premium in an action 


—— 


* Decision rendered, Dec. 4, 1912. 76 S. E. Rep. 535. 
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on a policy which provided that a failure to pay the note on maturity 
would work a forfeiture. 

(For Gees) cases, see Insurance, Cent. Dig. §§ 1674, 1686; Dec. Dig. § 
654%.) 


ACTIONS ON POLICY—EVIDENCE. 

In an action on a life insurance policy in which the defense was forfeiture 
by failure to pay a premium note on maturity, evidence held to sus- 
tain a nonsuit. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 


§ 668.) 


LIFE INSURANCE—EXTENSION AND LOAN VALUES—RIGHT 
TO EXTENSION. 

A life insurance policy provided that, where there had been a payment 
of three annual premiums, the insured could have an extension to 
the amount marked thereon, but that such guaranteed values would be 
reduced in the event of any indebtedness against the policy. Three 
annual premiums had been paid, and the entire amount of the loan 
value after three years’ premiums had been borrowed and never re- 
paid. Held that, as the amount of the loan was unpaid, the policy 
had no extension value. 


(For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.) 


SMITH vs. PRUDENTIAL INS. CO. OF AMERICA.* 
(Court of Errors and Appeals of New Jersey.) 


APPLICATION—STATEMENTS AS TO HEALTH. 

Where the applicant for life insurance certifies that his health is good 
according to the best of his knowledge and belief, a recovery may be 
had, on the death of the assured, if it appear that he had reason to 
believe, and did believe, that at the time he was in good health, al- 
though it subsequently develops that this was not in fact his con- 
dition, for his statement was not unqualified, but only to the extent of 
his knowledge and belief. 

(For other cases, see Insurance, Cent. Dig. §§ 681-690, 694-696; Dec. Dig. 
§ 291.) 


i a 
* Decision rendered, Nov. 18, 1912. 85 Atl. Rep. 190. Syllabus by the 
Court. 
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FIRE. 
SUPREME COURT OF LOUISIANA. 


CENTRAL GLASS CO., Lruitep, 
vs. 
NIAGARA FIRE INS. CO. (No. 19,530.)* 


FIRE INSURANCE—PAYMENT OF LOSS—PENALTY FOR DE- 
LAY—STATUTES. 


Acts 1908, No. 168, § 3, providing for payment within sixty days after 
receipt of proofs of loss, subject to a penalty of 12 per cent dam- 
ages for not doing so, of the amount due under a fire policy, when- 
ever any loss from fire on property covered thereby shall be suffered, 
does not apply to policies issued before the law became operative. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


Action by the Central Glass Company, Limited, against the 
Niagara Fire Insurance Company of the City of New York. On 
appeal to the Supreme Court from a judgment for plaintiff, the 
case was sent to the Court of Appeal, which certifies certain ques- 
tions to the Supreme Court. Questions answered. 


See, also, 130 La. 221, 57 South. 895. 


Lazarus, Micue, & Lazarus and Davin SESSLER, all of New 
Orleans, for Plaintiff. 

CAFFERY, QUINTERO, GiprERE & Brumsy, of New Orleans, for 
Defendant. 

Provosty, J. 

This case is before this court for the second time. When 
it was here the first time, a decision was rendered in it; but, on 
application for rehearing, the attention of the court was called 
to the fact that the amount involved in it brought it within the 
jurisdiction of the Court of Appeal, and not of this court, and 
accordingly the decision was set aside, and the case was sent to 
the Court of Appeal. In the said decision a prior decision ren- 
dered by this court, in the case of Monteleone vs. Insurance Co., 
126 La. 807, 52 South. 1032, had been overruled. The Court of 
Appeal, not knowing whether it should govern itself by this over- 
ruled decision or by the decision which had overruled it, but had 
itself been set aside, has certified to this court the questions in- 
volved in the case, adding one other, which had not been raised 
on the previous hearing in this court, but which was raised for 
the first time in argument in the Court of Appeal. On the pres- 
ent hearing the plaintiff has not filed any brief. The former deci- 


* Decision rendered, Oct. 21, 1912. Rehearing denied, Nov. 18, 1912. 
59 South. Rep. 972. Syllabus by Editorial Staff. 
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sion of the court, to which we adhered, was in the following 
words :— 

“Provosty, J. This is a suit upon a fire insurance policy. The 
policy is in the standard form. In addition to the amount of the 
insurance, plaintiff claims damages and attorney’s fees; the latter 
claims being founded upon Act 168, p. 226, of 1908. We give 
this act in the margin.’ 

“It requires insurance companies to make payment within sixty 
days from notice of loss instead of, as stipulated in the policy, 
after sixty days from the adjustment of the loss, under penalty 
of 12 per cent damages on the amount of the loss and reasonable 
attorney’s fees; and it imposes upon the insurance company the 


1Act No. 168 of 1908. 

Section 1. Be it enacted by the General Assembly of the state of Louisiana, 
that whenever any loss or damage shal! be suffered in this state from fire, by any 
person, firm or corporation, upon property insured under a policy of insurance of 
any fire insurance company doing business in this state and notice of the fact 
that such loss or damage has incurred shall be given by the person, firm or cor- 
poration incurring the same, or the agent thereof, to the insurance company is- 
suing such policy, or to the agent thereof nearest the place of loss immediately 
after the date of such loss or damage—the limit to which reasonable time shall 
be mentioned in said policy and made a part thereof at the time of issuing the 
same, but the time fixed in the policy shall not be taken or construed to be a 
condition precedent to the right of recovery—then it shall thereupon become the 
duty of such insurance company to furnish to the person, firm or corporation in- 
curring such loss or damage, such reasonable blank forms of statements and 
proofs of loss as such insurance company may desire to be filled out in regard to 
the time, origin and circumstances of the fire causing such loss or damage, and 
the knowledge and belief of the insured touching the same, the lists and descrip- 
tion and quantity of property destroyed or damaged, and of property saved, and 
the original cost of such property, and the cash value thereof at the time of the 
fire, the details as to possession, ownership, title, and incumbrances and changes 
of title, use, occupation, location and exposure since the time of issuing such 
policy, if any, and other insurance, if any, and description and schedules in such 
policy. 

Sec. 2. Be it further enacted, etc., that if any such fire insurance company 
shall fail, neglect or refuse to furnish blank forms of statements and proofs of 
loss to the insured, in case of loss or damage by fire, as provided in the preceding 
section, then such company shall be deemed to have waived the requiring of any 
statement or proofs of loss at the hands of such insured person, firm or corpora- 
tion, and upon suit brought upon such policy, such insurance company shall not 
be heard to complain of the failure of the insured to furnish any such statement 
or proofs of loss, any provision in any such policy of insurance to the contrary 
notwithstanding. 

Sec. 3. Be it further enacted, etc., that whenever any loss or damage shall 
be suffered in this state from fire by any person, firm or corporation upon prop- 
erty insured under a policy of insurance of any fire insurance company doing busi- 
ness in this state, it shall be the duty of the fire insurance company that has is- 
sued the policy or policies upon receipt of proofs of loss from the assured, to pay 
the amount due under its policy or policies, within sixty days thereafter, or if the 
said proofs of loss are not satisfactory to the company, it shall be the duty of 
the company to proceed under the terms of the policy or policies to ascertain and 
adjust the amount of the loss and its liability under its policy or policies and to 
make payment of the amount due under the policy or policies to the insured 
within sixty days from the date upon which it received the proofs of loss offered 
by the assured, and should the company fail to pay, within said time, the amount 
due the insured under the policy after demand made therefor, such company 
shall be liable to pay the holder or holders of such policy in addition to the 
amount of the loss, 12 per cent damages on the total amount of the loss as may 
be determined by a court of competent jurisdiction together with all reasonable 
attorney’s fees for the prosecution and collection of such loss; provided that 
whenever the insurance company shall pay to the insured within sixty days from 
the date upon which it received the proofs of loss offered by the assured, the 
amount which its suggestor or agent has determined or admitted to be due, then 
in that case the insured shall only recover from the said insurance company the 
difference between the amount thus paid him and the amount judicially ascer- 
tained to be actually due under the policy together with 12 per cent damages 
on said difference and all reasonable attorney’s fees for the prosecution and 
collection of such loss. 

Sec. 4. Be it further enacted, etc., that all fire insurance companies doing 
business in this state shall deliver to the insured with each policy issued a copy 
of this act which shall be considered as part of the policy, contract, as full as 
if it were incorporated therein, and in a condition in the policy contract in con- 
travention with the provisions of this act will be void and of no effect. 

Sec. 5. Be it further enacted, etc., that all laws or parts of laws in conflict 
herewith be and the same are hereby repealed. 
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duty of furnishing the assured a blank form for use in making 
the proof of loss. 

“Defendant is now willing to pay the insurance, and contests 
only the claim for damages and attorney’s fees. Defendant’s 
refusal to pay was based on the fact that the officers of the plain- 
tiff.company had been indicted on the charge of having procured 
the building to be burned. After the criminal case had been tried, 
and the accused acquitted; the defendant tendered the amount of 
the policy ; but plaintiff refused to accept the tender, unless the 
damages and attorney’s fees were -added. 

“Defendant contends that said act has no application to policies 
which, like the one in suit, were in existence before the passage 
of the act, and contends, further, that attorney’s fees are not re- 
quired by said act to be paid in all cases, but only in cases where 
the delay in paying was .unjustifiable, and contends, finally, that 
said aet, if applied to policies already in existence at the time of 
its passage, would impair the obligations of contracts, in that 
it would require the insurance company to furnish a blank form 
for making the statement of the loss, which by the terms of the 
policy it is not required to do, and would change the point of de- 
parture of the delay of sixty days, within which, under the terms 
of the policy, the insured must render a statement of the loss, 
from the date of the fire to that on which the blank form for 
making the proof of loss is furnished, and, finally, would make 
the sixty days allotted for payment of the insurance run from the 
receipt of the proof of loss, instead of from the adjustment of 
the loss, as stipulated in the policy. 

“All these points were passed on by this court in the case of 
Monteleone vs. Insurance Co., 126 La. 807, 52 South. 1032. The 
court held that the act did not apply to antecedent contracts, and 
did not impair their obligation, as the changes made by it were 
merely in the remedy for the enforcement of the contract, and not 
in the contract itself, and that the allowance of attorney’s fees 
was discretionary. Upon further consideration, we have con- 
cluded that the act does impair the obligation of the contract ; and, 
as this point disposes of the case, we spare ourselves the trouble 
of considering the others. 

“There can be no denying that the act makes changes; the sole 
question must be as to whether the changes are in the contract 
itself, or merely in the remedy. 

“By, the remedy, as distinguished from the obligation of the 
contract, we understand the means of judicially enforcing the con- 
tract. And by the Legislature having complete control over the 
remedy, we understand that the parties cannot by their contract 
deprive the Legislature of its power to regulate the manner in 
which the power of the courts shall be exercised for the enforce- 
ment of contracts—for instance, cannot, by agreeing that their 
contract of lease shall be enforceable by distress for rent, deprive 
the Legislature of its power to abolish distress for rent (Cooley, 
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Const. Lim. 349, 350) ; in other words, that parties cannot by their 
contracts deprive the Legislature of its power to change the laws 
of the state. 

“But we do not understand that the Legislature has control 
over stipulations or conditions inserted in a contract as integral 
parts thereof, and not needing recourse to the judicial tribunals 
for being efficient. To allow the Legislature to change the con- 
tract in such features as these, existing solely by the will of the 
parties, and operating without need of any recourse to the judi- 
cial tribunals, would be to allow the Legislature to change or 
impair the contracts of the parties. Even when such conditions 
and stipulations have come into the contract, not by express agree- 
ment, but merely as an effect of the existing law being read into 
the contract, they are beyond legislative control if they have be- 
come integral part of the contract. Thus, as to a note already 
negotiated by indorsement, the Legislature cannot dispense with 
demand, protest, and notice for holding the indorser. Farmers’ 
Bank vs. Gunnell’s Adm’x, 67 Va. 131. For other examples, see, 
also, Rose’s Notes to Sturges vs. Crowninshield, 4 Wheat. 122, 
4 L. Ed. 529, rubric limitatioh upon the general rule. 

“In the case at bar, the stipulations and conditions in question 
exist solely by the will of the parties, and need no recourse to 
the judicial tribunals for their efficiency, and are integral parts 
of the contract, and important at that. The delay within which 
payment becomes due under contract of insurance is as much an 
integral, vital part of the contract as the delay within which pay- 
ment becomes due on a promissory note; and the conditions un- 
der which such payment becomes exigible are as much an integral, 
vital part of the contract as conditions in general are in contracts 
in general. If the Legislature could compel the insurance com- 
pany to furnish a blank for use in making out the statement of 
loss, it could compel the company to furnish an expert for filling 
out the blank; in fact, if it be true that the proof of loss is a 
matter pertaining to the remedy, over which the Legislature has 
complete control, the Legislature might dispense the insured al- 
together ‘from making proof of loss, and, in like manner, if the 
sixty days’ delay is a matter pertaining to the remedy, the Legis- 
lature might dispense with the delay altogether, and require pay- 
ment to be made at once; so that the payment would be due at 
once without any proof of loss having been made. 

“We conclude that the said act, if applied to the policies al- 
ready extant at the time of its enactment, would be unconstitu- 
tional. 

“The judgment appealed from is affirmed so far as it con- 
demns the defendant company to pay the amount of the insur- 
ance with interest from judicial demand, and costs up to tlte time 
the tender was made of the said amount, and is set aside in so 
far as it condemns the defendant to pay damages and attorney’s 
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fees. Plaintiff to pay costs of appeal and all costs incurred sub- 
sequent to the tender.” 

The questions submitted by the Court of Appeal to this court 
for decision are as follows :— 

“First. Does Act 168 of 1908, § 3, apply to losses occurring 
after the law became operative, under policies of insurance issued 
before the law became operative ? 

“Second. If section 3 of Act 168 of 1908 does apply to such 
policies and losses, is said section unconstitutional, as impairing 
the obligation of the following clauses in the contract of insur- 
ance :— 

“*This company shall not be liable beyond the actual cash value 
of the property at the time any loss or damage occurs, and the 
loss or damage shall be ascertained or estimated according to 
such actual cash value, with proper deduction for depreciation, 
however caused, and shall in no event exceed what it would 
then cost the insured to repair or replace the same with material 
of like kind and quality. Said ascertainment or estimate shall 
be made by the insured and this company, or, if they differ, then 
by appraisers, as hereinafter provided, and, the amount of loss 
or damage having been thus determined, the sum for which this 
company is liable pursuant to this policy shall be payable sixty 
days after due notice, ascertainment, estimate and satisfactory 
proof of the loss have been received by this company.’ 

“*This company shall not be held to have waived any provi- 
sion or condition of this policy or forfeiture thereof by any re- 
quirement, act, or proceeding on its part relating to the appraisal 
or any examination herein provided for; and the loss not to be- 
come payable until sixty days after the notice, ascertainment, 
estimate, and satisfactory proof of the loss herein required have 
been received by this company, including an award by appraisers 
when appraisals have been required.’ 

“Third. Under the facts stated, does the unconstitutional ques- 
tion set forth in the foregoing interrogatory (No. 2) properly 
arise where, as in this case, the defendant has denied all liability 
on its policy of insurance immediately upon the happening of the 
fire, has been furnished by the insured with proofs of loss in due 
form to which no exceptions or objections have been taken, and 
has no request for an adjustment or appraisal ?” 

[1,2] In accordance with the views expressed in the herein- 
above transcribed opinion, we answer that section 3 of Act 168 
of 1908 does not apply to policies of insurance issued before the 
law became operative, that, if it so applied, it would be uncon- 
stitutional. 

[3] And in answer to the third question we say that inasmuch 
as the demand of plaintiff for these damages and fees is founded, 
not upon any clause in the contract, but solely upon the said 
statute held to be unconstitutional, if applicable, the question of 
the constitutionality of these statutory provisions :necessarily 
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arises. The said statute fixes a time within which the insurance 
company shall make payment, and imposes the penalty in case 
payment is not made within the time thus fixed. Unless the clause 
which thus fixes a time for payment is applicable, the penalty, 
as a matter of course, cannot be imposed; and the said clause is 
held to be inapplicable to policies issued before its adoption, or 
to be unconstitutional if applicable. 

After the foregoing opinion had been written, a brief was 
submitted by plaintiff, in which the following decisions, to wit: 
Farmers’ & M. Ins. Co. vs. Dobney, 189 U. S. 301, 23 Sup. Ct. 
565, 47 L. Ed. 821; Iowa Ins. Co. vs. Lewis, 187 U. S. 335, 23 
Sup. Ct. 126, 47.L. Ed. 204; Fidelity Ins. Co. vs. Mettler, 185 
U. S. 308, 22 Sup. Ct. 662, 46 L. Ed. 922; John Hancock Ins. Co. 
vs. Warren, 181 U. S. 73, 21 Sup. Ct. 535, 45 L. Ed. 755; Orient 
Ins. Co. vs. Daggs, 172 U. S. 557, 19 Sup. Ct. 281, 43 L. Ed. 552; 
Seaboard Co. vs. Seegers, 207 U. S. 73, 28 Sup. Ct. 28, 52 L. 
Ed. 108; Union Central Ins. Co. vs. Chowning, 86 Tex. 654, 26 
S. W. 983, 24 L. R. A. 504; Tillis vs. Liverpool, London & Globe 
Ins. Co., 46 Fla. 268, 35 South. 171, 110 Am. St. Rep. 89; Hart- 
ford Ins. Co. vs. Redding, 47 Fla. 228, 37 South. 62, 67 L. R. A. 
518, 110 Am. St. Rep. 118; Co-operative Ins. Co. vs. Corbett, 
69 Kan. 564, 77 Pac. 108; St. Clara Academy vs. Northwestern 
Insurance Co., 98 Wis. 257, 73 N. W. 767, 67 Am. St. Rep. 805; 
American Fire Ins. Co. vs. Landfare, 56 Neb. 482, 76 N. W. 
1072; Hanover Ins. Co. vs. Gustin, 40 Neb, 828, 59 N. W. 375— 
are cited as bearing upon the second of the questions submitted 
by the Court of Appeal, and as holding that the matters which in 
the above transcribed opinion are held not to pertain to the rem- 
edy do so pertain. Those decisions do not appear to us to touch 
that point, but merely to recognize the right of a state to penalize 
insurance companies for not settling their losses promptly, which 
point is not involved in the present case. 


QO - 


APPELLATE COURT OF INDIANA. 


GERMAN FIRE INS. CO. or Inpiana 
VS. 


GREENWALD. (No. 7,752.)* 


BROKERS—AGENCY FOR INSURER—NOTICE OF MATTERS 
RELATING TO RISK. 


Where insurance brokers act within. the scope of their authority, they are 
the agents of the company from which they secure insurance, and 


* Decision rendered, Nov. 27, 1912. 99 N. E. Rep. Io1!. 
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their knowledge relating to the risk is binding upon the company, 
though not communicated to it. 


(For ia cases, see Insurance, Cent. Dig. §§ 96-113, 125; Dec. Dig. § 
95. 

BREACH OF CONDITION—WAIVER—ISSUANCE OF POLICY 
WITH NOTICE. 


Where an applicant for insurance informed the agents that there was a 
mortgage on the property, and that the building was partly used for 
the manufacture of cigars and tobacco, the issuance of the policy 
thereafter with such knowledge amounted to a waiver of a right to 
defeat a recovery on the ground that the insured’s interest was less 
than an absolute owner. or that the hazard was increased by the use 
of the property for a manufacturing purpose. 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


AVOIDANCE FOR BREACH OF CONDITION — PROCURING 
OTHER INSURANCE—EFFECT OF TRANSFER OF PROP- 
ERTY. 


A policy of fire insurance provided that it should be void if the insured 
“has or shall procure any other insurance on the property.” At the 
time the insured purchased the property and gave a mortgage there- 
on there was a policy in force, payable to the vendor, which was 
not assigned to the insured, and of which she had no knowledge. 
Held that, as contracts to insure are personal, an assignment to and 
assent of the grantee was necessary to transfer the policy, so that 
the mere transfer of the property would not carry such policy with 
it, so as to avoid the policy, later issued. 


(For other cases, see Insurance, Cent. Dig. §§ 856-873; Dec. Dig. § 336.) 


Appeal from Superior Court, Marion County; Pliny W. 
Bartholomew, Judge. 

Action by Mamie Greenwald against the German Fire In- 
surance Company of Indiana. From a judgment for plaintiff and 
= overruling of motion for new trial, defendant appeals. Af- 

rmed. 


Pickens, Moorss, Davipson & PickEns, of Indianapolis, for 
Appellant. 
BalLtEY & Younc, of Indianapolis, for Appellee. 


Fett, J. 

Appellee brought this action to recover upon a policy of fire 
insurance issued to her by the appellant. Trial by jury resulted 
in a verdict for appellee in the sum of $448. Motion for new 
trial was overruled and this appeal taken. The only error as- 
signed is overruling of appellant’s motion for a new trial. Of 
the several grounds of this motion appellant urges only the fol- 
lowing: (1) That the verdict is not sustained by sufficient evi- 
dence; (2) is contrary to law; and (3) that the trial court erred 
in giving to the jury upon its own motion instruction No. 8. 
Issues were duly formed by several paragraphs of answer and 
replies thereto. The evidence, in substance, shows that for 
some time prior to October, 1907, Henry Greenwald, husband 

Vol. XLII.—16. 








250 Insurance Law Journal Vol. 42. [Feb., 1913. 


of appellee, was the owner of the real estate, the subject of the 
insurance in this case; that as such owner he executed a mort- 
gage on the property in the sum of $300 and insured the property 
for that sum in the Franklin Fire Insurance Company, and the 
policy was duly assigned for the benefit of the mortgagee; that in 
October, 1907, Henry Greenwald, appellee joining in the deed, 
conveyed the property in question to a trustee, who subsequently 
reconveyed the same to appellee ; that in January, 1908, the policy 
in suit was issued to appellee by the appellant company; that 
early in March, 1908, the house was burned. The policy in suit 
contained provisions to the effect (1) that it should be void if the 
insured in any way concealed or misrepresented any material fact 
or circumstance concerning the insurance or the subject thereof; 
(2) that it should be void if the insured had any other insurance 
on the property, whether valid or not; and (3) that the policy 
should be void if the interest of the insured be other than an 
unconditional ownership. 

Appellant contends that appellee violated each of these provi- 
sions, and that the policy is not enforceable because (1) the ap- 
pellee failed to inform appellant that the insured property was 
mortgaged; (2) or of the insurance with the Franklin Company ; 
(3) the house was not used exclusively as a residence, but was 
used in part as a factory for the manufacture of cigars and to- 
bacco, which was a material fact concealed from appellant by 
appellee. The policy of insurance upon which this suit was 
brought was procured through Heaton Bros. The evidence tends 
to show that they had for seven years kept in their possession 
blank applications of appellant; that in some instances they used 
the blanks and in others they made memoranda on blank paper, 
reported the facts to appellant, and secured policies upon ap- 
plications made up from such data; that such policies were de- 
livered by them to the insured, the premiums collected, and re- 
ported to the company; that appellant paid them a commission 
on all policies so secured, but they held no written appointment 
as agents; that the husband of appellee applied to Heaton Bros. 
for insurance upon her property and furnished the data therefor ; 
that they procured it from appellant, delivered the policy, col- 
lected the premium, and received a commission from the com- 
pany out of the premium so collected. 

[1] It is held in this state that an insurance broker, acting 
within the scope of his authority, as did Heaton Bros. in this in- 
stance, is the agent of the company from which he secures in- 
surance, and that his knowledge relating to the risk is binding 
upon the company, though not communicated to it. Ind. Ins. Co. 
vs. Hartwell, 123 Ind. 177, 24 N. E. 100; Criswell vs. Riley, 5 
Ind. App. 496-504, 30 N. E. 1101, 32 N. E. 814; Shaffer et al. vs. 
Milwaukee Mechanics’ Ins. Co., 17 Ind. App. 204-212, 46 N. E. 
557; Bowlus vs. Phenix Ins. Co., 133 Ind. 106-117, 32 N. E. 319, 
20 L. R. A. 400. 
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[2] There is evidence tending to show that, when appellee ap- 
plied for the insurance through her husband, the latter informed 
Heaton Bros. that there was a mortgage upon the property, and 
that the building was used in part for the manufacture of cigars 
and tobacco. Under the issues, the general finding for appellee 
included a finding that appellant, when it issued the policy in suit, 
knew of the existence of the mortgage and of the use of the prop- 
erty for the purposes aforesaid. The issuance of the policy with 
such knowledge amounted to a waiver of the right to defeat a 
recovery upon it on the ground that the property was mortgaged 
and the insured’s interest léss than that of an absolute owner, or 
on the ground that the property was used for purposes other than 
a residence, or that the hazard was increased by the use of the 
property for manufacturing purposes. Traders’ Ins. Co. vs. 
Cassell et al., 24 Ind. App. 238-242, 56 N. E. 259; Havens vs. 
Home Ins. Co., 111 Ind., 90-92, 12 N. E. 137, 60 Am. Rep. 689; 
Geiss vs. Franklin Ins. Co., 123 Ind. 172-175, 24 N. E. 99, 18 
Am. St. Rep. 324; Indiana Ins. Co. vs. Hartwell, supra; Replogle 
vs. Amer. Ins. Co., 132 Ind. 360-366, 31 N. E. 947; Farmers’ 
Mutual Fire Ins. Co. vs. Jackman, 35 Ind. App. 1-17, 73 N. E. 
730. 

[3] It is also contended that there can be no recovery because 
of the condition in the policy that it shall be void if the insured 
has or shall procure any other insurance upon the property, 
whether valid or not. The first policy was taken out before the 
property was conveyed to appellee, and was payable to the mort- 
gagee as his interest appeared. When the property was conveyed 
to appellee, the policy was not assigned to her, nor is it shown 
that she had any knowledge thereof. It will be observed that the 
condition relied upon does not, like many such clauses, provide 
that the policy shall be void if there is any other insurance upon 
the property, but stipulates that the policy shall be void if the 
insured either has or thereafter procures other insurance upon the 
property without the consent of the company. Since there was 
no assignment of the policy to appellee, the insurance upon the 
property at the time it was conveyed to her did not become hers, 
unless the conveyance of the real estate had the effect of trans- 
ferring to her the insurance. The transfer of the title to real 
estate does not carry with it to the purchaser a policy of insur- 
ance upon the property held by the seller. An assignment with- 
out the consent of the insurer is ineffective. Contracts of insur- 
ance are in the nature of indemnity and personal. They re- 
late to the insured, and not to the subject-matter of the insur- 
ance. An assignment and assent of the insurer constitute a new 
contract between the assignee and the insurer according to the 
terms of the policy. It is clear, therefore, that the appellee did 
not have other insurance, and that her policy cannot be defeated 
upon that ground. New vs. German Ins. Co., 5 Ind. App. 82-85, 
31 N. E. 475; Continental Ins. Co. vs. Munns, 120 Ind. 30-32, 22 
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N. E. 78, 5 L. R. A. 430; American Life Ins. Co. vs. Bertram, 
163 Ind. 51-57, 70 N. E. 258, 64 L. R. A. 935; Miles Lamp Chim- 
ney Co. vs. Erie Fire Ins. Co. et al., 164 Ind. 181-185, 73 N. E. 
107; Franklin Ins. Co. vs. Wolff, 23 Ind. App. 549-554, 54 N. E. 
772; Wyman vs. Prosser, 36 Barb. (N. Y.) 368; Carpenter vs. 
Prov. W. Ins. Co., 41 U. S. (16 Pet.) 495, 10 L. Ed. 1044. 

The objection to the eighth instruction is based upon the con- 
tention that the policy was void if there was any other insurance 
upon the property, whether held by appellee or not. The in- 
struction was an accurate and clear statement of the law that the 
policy sued upon was void if appellee had other insurance, but 
that it was not rendered void by the existence of another policy 
issued before she became the owner of the property, but which 
policy she did not obtain or own. Appellant also contends that 
the judgment cannot stand because it amounts to an approval of 
overinsurance. The answer to this is that the court is not sanc- 
tioning over-insurance, but simply giving effect to the contract 
as made by the parties. There is evidence to support the finding 
and judgment. 

The trial court did not err in overruling the motion for a new 
trial. 

Judgment affirmed. 


SUPREME COURT OF OKLAHOMA. 


AMERICAN INS. CO. or Newark, N. J. 
US. 


RODENHOUSE-* 


ACTIONS ON POLICY—CONDITIONS PRECEDENT. 


The provisions of an insurance policy that the ascertainment or estimate 
of loss shall be made by the insured and the company, or, if they 
differ, then by appraisers, “and the amount of loss or damage having 
been thus determined, the sum for which this company is liable pur- 
suant to this policy shall be payable sixty days after due notice, 
ascertainment, estimate and satisfactory proof of the loss has been 
received by this company, in accordance with the terms of this policy. 
* * * In the event of disagreement as to the amount of loss, 
the same shall, as above provided, be ascertained by two competent 
and disinterested appraisers, the insured and this company each se- 
lecting one, and the two so chosen shall first select a competent and 
disinterested umpire. The appraisers together shall then estimate 
and appraise the loss, stating separately sound value and damage, and 
failing to agree shall submit their differences to the umpire; and the 


* Decision rendered, Nov. 26, 1912. 128 Pac. Rep. 502. Syllabus by the 
Court. wt ball 
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award in writing of any two shall determine the amount of such loss. 
The parties thereto shall pay the appraisers respectively selected _by 
them, and shall bear equally the expenses of the appraisal and _umpire. 
This company shall not be held to have waived any provision or 
condition of this policy, or any forfeiture thereof, by any requirement, 
act, or proceeding on its part relating to the appraisal or to any ex- 
amination herein provided for; and the loss shall not become pay- 
able until sixty days after the notice, ascertainment, estimate and 
satisfactory proof of the loss herein required have been received by 
this company, including an award by appraisers when appraisal has 
been required”—do not make it a condition precedent to bringing suit 
on a policy that the insured shall procure an award, or make a demand 
upon the insurer to have the property appraised. 


(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 612.) 


AMOUNT OF LIABILITY—APPRAISAL. 


Under such a provision in the policy, it is the duty of the party desiring 
an appraisal to make a demand upon the other party to join in having 
the property appraised. 


(For other cases, see Insurance, Cent. Dig. § 1424; Dec. Dig. § 568.) 


(Additional Syllabus by Editorial Staff.) 
AMOUNT OF LIABILITY—APPRAISAL—“REQUIRED.” 


In a fire policy making the loss payable sixty days after its ascertainment, 
including an award by appraisers when appraisal has been required, 
the word “required” implies more than the existence of some fact 
making a thing necessary, and includes a request or demand as an 
element of the necessity. 


(For other cases, see Insurance, Cent. Dig. § 1424; Dec. Dig. § 568.) 
(For other definitions, see Words and Phrases, vol. 7, pp. 6122-6125.) 


Commissioners’ Opinion, Division No. 2. Error from District 
Court, Carter County; S. H. Russell, Judge. 

Action by Mrs. L. M. Rodenhouse against the American In- 
surance Company of Newark, N. J. Judgment for plaintiff, and 
defendant brings error. Affirmed. 


BurweE.LL, Crockett & JOHNSON, of Oklahoma City, for 
Plaintiff in Error. 

Cruce, CrucE & BLEAKMORE, of Ardmore, for Defendant in 
Error. 

Rosser, C. 

This was an action on a policy of fire insurance. There was a 
judgment for plaintiff, and defendant has appealed. 

[1] The first proposition argued by the defendant is that the 
plaintiff could not recover, because the evidence showed that there 
was a disagreement as to the amount of the loss, and that before 
the plaintiff could sue she must have demanded an appraisal of 
the property. He relies on the following provisions of the policy: 

“This company shall not be liable beyond the actual cash value 
of the property at the time any loss or damage occurs, and the 
loss or damage shall be ascertained or estimated according to such 
actual cash value, with proper deduction for depreciation how- 
ever caused, and shall in no event exceed what it would then cost 
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the insured to repair or replace the same with material of like 
kind and quality. Said ascertainment or estimate shall be made by 
the insured and this company, or, if they differ, then by ap- 
praisers, as hereinafter provided, and the amount of loss or dam- 
age having been thus determined, the sum for which this com- 
pany is liable pursuant to this policy shall be payable sixty days 
after due notice, ascertainment, estimate and satisfactory proof 
of loss have been received by this company in accordance with the 
terms of this policy. It shall be optional, however, with this 
company to take all, or any part, of the articles at such ascer- 
tained or appraised value, and also to repair, rebuild, or re- 
place the property lost or damaged with other of like kind and 
quality within a reasonable time on giving notice, within thirty 
days after the receipt of the proof herein required, of its inten- 
tion so to do; but there can be no abandonment to this company 
of the property described. * * * 

“In the event of disagreement as to the amount of loss, the 
same shall, as above provided, be ascertained by two competent 
and disinterested appraisers, the insured and this company each 
selecting one, and the two so chosen shall first select a competent 
and disinterested umpire. The appraisers together shall then es- 
timate and appraise the loss, stating separately sound value and 
damage, and failing to agree shall submit their differences to the 
umpire ; and the award in writing of any two shall determine the 
amount of such loss. The parties thereto shall pay the appraisers 
respectively selected by them, and shall bear equally the ex- 
penses of the appraisal and umpire. 

“This company shall not be held to have waived any provisions 
or condition of this policy, or any forfeiture thereof, by any re- 
quirement, act, or proceeding on its part relating to the appraisal 
or to any examination herein provided for; and the loss shall not 
become payable until sixty days after the notice, ascertainment, 
estimate and satisfactory proof of the loss herein required have 
been received by this company, including an award by appraisers 
when appraisal has been required. * * 

“No suit or action on this policy, for the recovery of any claim, 
shall be sustainable in any court of law or equity until after full 
compliance by the insured with all the foregoing requirements, 
nor unless commenced within twelve months next after the fire.” 

Provisions for appraisement have been uniformly upheld by 
the courts, where the agreement for appraisal only required that 
the amount or extent of the loss should be passed upon by the ap- 
praisers, though it is generally held that agreements to submit the 
question of liability to arbitration will not be sustained. The pro- 
vision of the contract involved here only requires the extent of 
the loss to be submitted. The only question here, then, is whether 
the insured was required to demand an appraisal before bringing 
suit. 

In the case of McNally vs. Phoenix Ins. Co., 137 N. Y. 389, 
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33 N. E. 475, the court, speaking by O’Brien, J., said: “Two 
other grounds specified in the motion for a nonsuit may be con- 
sidered together. Both are based upon the proofs of loss and 
matters occurring after the fire, and here it may be proper to note 
a manifest distinction to be observed in giving construction to 
the two classes of conditions to be found in a policy of insurance. 
Those conditions which operate upon the parties and the contract 
prior to the loss, such as the condition and situation of the prop- 
erty and the relations of the insured to it, and all statements and 
representations preceding the contract, are matters of substance, 
upon which the liability of the insured depends. Such stipulations 
are important, as their general object is to define and determine 
the limit of the risk assumed and to point out the conditions and 
circumstances under which the insurer has agreed to become li- 
able in case of loss. Those conditions are to receive a fair con- 
struction, according to the intention of the parties. These condi- 
tions which relate to matters after the loss have, for their general 
object, to define the mode in which an accrued loss is to be es- 
tablished, adjusted, and recovered after the reciprocal rights and 
liabilities of the parties have become fixed by the terms of the 
contract, and are to receive a more liberal construction in favor 
of the insured. In determining the liability of the defendant, 
it is entitled to the benefit of its contract fairly construed, and 
can stand upon all of its stipulations. But when its liability has 
become fixed by the capital fact of a loss, within the range of the 
responsibility assumed in the contract, courts are reluctant to 
deprive the insured of the benefit of that liability by any narrow 
or technical construction of the conditions and stipulations which 
prescribe the formal requisites by means of which this accrued 
right is to be made available for his indemnification.” 

The provision for appraisers is that the insured and the com- 
pany shall select an appraiser, and that they shall select an 
umpire. Now, what is there in the provisions of the policy which 
puts the burden of demanding the appraisement upon the in- 
sured? For whose benefit was the provision with reference to 
appraisement inserted in the policy? Undoubtedly it was written 
into the policy for the benefit of the company. In order to se- 
cure an appraisement, it was necessary for the company to ap- 
point an appraiser. The insured could not have an appraise- 
ment, unless the company acted with her in the matter of appoint- 
ing an appraiser. What reason is there for saying that when 
the loss occurred it was not as much the duty of the company 
as of the insured to request the action necessary to settle the loss? 
The company had insured the property and collected the pre- 
mium. It should have been ready on its part to take whatever steps 
were necessary to settle the loss. The contracts,as quoted from, 
provided for appraisement where there was a disagreement. It 
then provided the loss should not be payable until 60 days after 
proof of loss should have been received by the company, “includ- 
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ing an award by appraisers when appraisal has been required.” 

(5) What is meant by “Has been required?” If it was intended 
to mean “including an award by appraisers when there has been 
a disagreement as to value,” it would have been easy to say so, 
and the contract would have been free from ambiguity. “Has 
been required” is not free from ambiguity. It seems to indicate 
the policy does not automatically create a necessity for appraisers 
where there has been a disagreement, but that someone must de- 
mand it. Webster’s International Dictionary gives the following 
definitions of “require”: “To demand; to insist upon having; 
to claim as by right and authority; to exact; as, to require the 
surrender of property. 2 To demand or exact as indispensable; 
to need. 3 To ask as a favor; to request.” And gives as 
synoyms: “To claim; to exact ; to enjoin; prescribe ; direct ; order; 
demand; need.” 

The primary meaning of “require” seems to be more than the 
existence of some fact which makes a thing necessary. It seems 
to mean primarily that a request or demand is an element of 
the necessity. The view that the term is used in this sense in 
the clause under consideration is strengthened by a considera- 
tion of the whole phrase, “when appraisal has been required” 
means a past and completed act. If the intention had been to make 
the appraisement a condition precedent to bringing suit, the neces- 
sity for appraisement would have been a continuing one, and 
would have been better expressed by the words, “when appraisal 
is required.” In the case of Kahnweiler vs. Phoenix Ins. Co., 67 
Fed. 483, 14 C. C. A. 485, the court said :— 

“When it is once established that the meaning of any provision 
in a policy of insurance is ambiguous or capable of two meanings, 
then all doubt as to its proper construction vanishes. It must 
receive that interpretation, most favorable to the insured. ‘If a 
policy is so drawn as to require interpretation, and to be fairly 
susceptible of two different constructions the one will be adopted 
that is most favorable to the insured. This rule recognized in all 
the authorities, is a just one, because these instruments are drawn 
by the company. National Bank vs. Insurance Co., 95 U. S. 673- 
678 (24 L. Ed. 563). Thompson vs. Insurance Co., 136 U. S. 287- 
297, 10 Sup. Ct. 1019 (34 L. Ed. 408); 2 Whart. Cont. 670. 
Another well-settled rule for the interpretation of all contracts 
is that the court will lean to that interpretation of a contract 
which will make it reasonable and just. Bish. Cont. § 400. Ap- 
plying these rules to the tenth clause of this policy, its proper 
interpretation seems quite clear. When there is a difference 
between the company and the insured as to the amount of the 
loss, the policy declares: ‘The same shall then be submitted 
to competent and impartial arbitrators, one to be selected by 
each party. * * * ” It will be observed that the obligation 
to procure or demand an arbitration is not, by this clause in terms 
imposed on either party. It is not said that either the company 
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or the insured shall take the initiative in setting the arbitration 
on foot. The company has no more right to say the insured 
must do it than the insured has to say the company must do it. 
The contract in this respect is neither unilateral nor self-exe- 
cuting. To procure a reference to arbitrators, the joint and 

concurrent action of both parties to the contract is indispen- 
sable. The right it gives and the obligation it creates to refer the 
differences between the parties to arbitration are mutual. One 
party to the contract cannot bring about an arbitration. Each 
party is entitled to demand a reference, but neither can compel it, 
and neither has the right to insist that the other shall first de- 
mand it, and shall forfeit any right by not doing so. If the com- 
pany demands it, and the insured refuses to arbitrate, his right 
of action is suspended until he consents to an arbitration; 
and if the insured demands an arbitration, and the company re- 
fuses to accede to the demand, the insured may maintain a suit on 
the policy, notwithstanding the language of the twelfth section of 
the policy; and where neither party demands an arbitration both 
parties thereby waive it. 

“Undoubtedly there is much implied in every writing, whether 
it be a statute or a contract. It is a maxim that ‘what is implied 
in a statute is as much a part of it as what is expressed. Wilson 
County vs. Third Nat. Bank of Nashville, 103 U. S. 770 (26 L. 
Ed. 488) ; Gelpeke vs. Dubuge, 1 Wall. 222 (17 L. Ed. 530); 
And this maxim is equally applicable to the interpretation con- 
tended for by the defendant in error would have the effect to im- 
port into the tenth clause of the policy after the words ‘failing 
to agree’ a clause to the effect that ‘the insured shail thereupon 
demand an arbitration’; and also to import into the twelfth 
clause, ‘Unless the insured has demanded an arbitration and the 
company has refused to accede thereto.’ The rule for the inter- 
pretation of the policies of insurance which we have adverted 
to preclude the court from importing any such clauses into this 
policy. The affect of doing so would be to construe the ambigu- 
ities and uncertainties of the policy in favor of the company and 
against the insured. We think it necessarily implied in the tenth 
clause that, before either party can derive any advantages or 
benefit from this provision, he must indicate his readiness to be 
bound thereby, and demand compliance therewith by the other 
party. The clause is to be construed the same as if read, 
‘Upon the request of either party.’ These words or their equiv- 
alent are commonly found in similar clauses in policies of fire 
insurance, and they are necessarily and plainly implied in this 
policy. This is the interpretation placed upon a policy of the 
defendant in error, identical with the one here in suit, by the 
Supreme Court of Montana. That court, construing the clause 
in the policy declaring that no suit thereon shall be sustainable 
until after an award, say this provision ‘will come into action 
to bar plaintiff’s recovery where he has refused to arbitrate af- 
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ter the matter for arbitration arose, and the same was seasonably 
sought in conformity with the terms of the policy, as was the case 
of Hamilton vs. Insurance Co., 136 U. S. 242, 10 Sup. Ct. 945 
(34 L. Ed. 419), and other cases cited in Randall vs. Insurance 
Co., supra (10 Mont. 340), 25 Pac. 953.’ Randall vs. Insurance 
Co. (10 Mont. 340), 25 Pac. 960.” 

The construction of the contract given here is sustained by 
numerous cases, among which are Lesure Lbr. Co. vs. Mutual 
Fire Ins. Co., 101 Iowa, 514, 70 N. W. 761; Randall vs. Ameri- 
can Fire Ins. Co., 10 Mont. 340, 25 Pac. 953, 24 Am. St. Rep. 
50; Davis vs. Atlas Assur. Co., 16 Wash. 232, 47 Pac. 436; Mil- 
waukee Mechanics’ Ins. Co. vs. Stewart, 13 Ind. App. 640, 42 
N. E. 290; Vangindertaelen vs. Phoenix Ins. Co., 82 Wis. 112, 
51 N. W. 1122, 33 Am. St. Rep. 29; Chapman vs. Rockford Ins. 
Co., 89 Wis. 572, 62 N. W. 422, 28 L. R. A. 405; Liverpool, Lon- 
don & Globe Ins. Co. vs. Hall, 1 Kan. App. 18, 41 Pac. 65; 
Grand Rapids Fire Ins. Co. vs. Finn, 60 Ohio St. 513, 54 N. E. 
545, 50 L. R. A. 555, 71 Am. St. Rep. 736. See Lamson vs. 
Prudential Fire Ins. Co., 171 Mass. 433, 50 N. E. 943. 

Under the terms of the policy the company should have de- 
manded an appraisal, if it desired it; and the appraisal was not 
a condition to recovery, unless demanded after disagreement as 
to amount of loss. 

(2) That there are a number of cases holding that the insured 
must demand an appraisement has not been overlooked in arriving 
at this conclusion. Neither has it been overlooked that the case 
of Grand Rapids Fire Ins. Co. vs. Finn Ohio St. 513, 54 N. E. 
545, 50 L. R. A. 555, 71 Am. St. Rep. 736, was expressly over- 
ruled in the case of Graham vs. German American Ins. Co., 75 
Ohio St. 374, 79 N. E. 930, 15 L. R. A. (N.S). 1055, 9 Ann. 
Cas. 79. The latter case resolves every ambiguity in favor of 
the insurance company. That there is some sort of liability on 
the policy is conceded in all the cases. All agree that if the in- 
sured makes demand for appraisement, and it is refused, he may 
then bring an action on the policy. This destroys the argument 
that an action cannot be brought on the policy at all, but that it 
must be brought on the award. It is not out of place to notice 
some of the cases relied upon by defendant. 

The cases from Missouri and California seem to be directly 
in point sustaining defendant’s position. 

In Zalesky vs. Home Ins. Co. 102 Iowa, 613, 71 N. W. 566, 
cited by defendant, there was a demand by the company for ap- 
praisement. The provisions of the policy in that case seem to be 
exactly the same as in the present case. In the course of the 
opinion the court said: ‘From the foregoing statement it will 
be seen that the chief contention between the parties is as to 
whether or not, under the provisions of the policy, an appraise- 
ment, when demanded by the company, was a prerequisite to a 
commencement of a suit on the policy. * * * We have seen 
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that the district court held, in effect, that under the provisions 
of the policy an appraisement, having been demanded by the 
company, was a condition precedent to the bringing of an action 
on the policy. No appeal having been taken from this rule in 
that.respect by plaintiff, and no further question. touching it 
having been raised during the trial, it should have been conducted 
in accordance with the theory of the law so adopted by the court. 
So, under these conditions of the record, we must hold that an 
appraisement, if demanded, was a condition precedent to the 
bringing of a suit upon its policy.” 

So in Chippewa Lbr. Co. vs. Phoenix Ins. Co., 80 Mich. 116, 44 
N. W. 1055, there was a demand for appraisement. 

In Fisher vs. Merchants’ Insurance Co., 95 Me. 486, 50 Atl. 
282, 85 Am. St. Rep. 428, there was an appraisal by arbitration, 
but the insured ignored the arbitrators and brought suit on the 
policy. Afterwards he amended his petition, and alleged that the 
award of the arbitrators was invalid and void by reason of the 
misconduct of the referees, but did not allege that the 
misconduct was caused by the insurer. It was held that as the par- 
ties had entered into an arbitration, and as it was not claimed that 
the insurer was at fault with regard to the misconduct of the arbi- 
trators, that it was the duty of the plaintiff to procure an award 
that would be valid. 

In the case of Wolff vs. Liverpool, London & Globe Ins. Co., 
50 N. J. Law, 453, 14 Atl. 561, the insurance company alleged 
and proved that it made a written request upon the insured to 
submit their differences to arbitration. 

The case of Hood vs. Hartshorn, 100 Mass. 117, 1 Am. Rep. 
89, was one arising out of a lease of land. It was stipulated in 
the lease that at the end of the term the buildings erected on the 
land by the lessee should be appraised by three disinterested men, 
etc., and the lessor should purchase the buildings at the price set by 
the appraisers. It was held that the lessee must do all that was 
reasonably in his power to procure an appraisement before he 
brought an action. It will be observed that in that case the ap- 
praisal was the only means mentioned in the contract by which 
the value of the property could be ascertained. There was no 
requirement in the contract that the parties should attempt to 
agree upon the price; and there was no intimation in the contract 
as to what the value of the building was. There was no question 
but that the appraisement was required, because there was no 
other method in the contract by which the value of the property 
could be arrived at. 

In view of defendant’s admission in this case that it did not 
demand an appraisal of the property, the court did not err in 
holding that an appraisal was not required. 

(3) The second proposition relied upon by defendant is that 
the petition did not state a cause of action. A copy of the policy 
was attached to the petition. The policy showed that plaintiff 
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had to perform various conditions before the defendant could 
be required to pay; but the petition failed to allege, either in 
detail or generally, as required by section 5662, Snyder’s Comp. 
Laws, that he had performed the conditions. Defendant de- 
murred to the petition, and the demurrer was overruled. It is 
contended that the petition was insufficient, because it failed to 
allege that the plaintiff had complied with all the terms and con- 
ditions of the policy. The petition was undoubtedly defective, 
and the demurrer should have been sustained. Gray vs. Reliable 
Ins. Co., 26 Okl. 592, 110 Pac. 728; St. Paul Fire & Marine Ins. 
Co. vs. Mittendorf, 24 Okl. 651; 104 Pac., 354, 28 L. R. A. (N. 
S.) 651; St. L. & S. F. R. Co., vs. Phillips, 17 Okl. 264, 87 Pac. 
470. But it is contended by plaintiff that the defendant, by plead- 
ing over, filing its answer, and undertaking to point out wherein 
the plaintiff had failed to perform the conditions of the policy, 
waived the grounds of the demurrer. A large number of cases 
hold that where a defendant, after demurrer to the petition had 
been overruled, files an answer and goes to trial upon the merits 
that he waives the grounds of the demurrer. 31 Cyc. 747. In the 
view of the provisions of the statute that the petition shall state the 
facts constituting the cause of action (A provision which is only 
declaratory of the common law, and follows the system of pleading 
in all civilized countries), the soundness of this rule may be ques- 
tioned; and certainly cannot be the law, where a petition fails 
to state a cause of action, that if the defendant, after saving 
an exception to the overruling of the demurrer, files an answer, 
which is merely a general denial, he waives the ground that the 
petition does not state facts sufficient to constitute a cause of 
action. 31 Cyc. 749; Love vs. Cravett, 26 Okl. 179, 109 Pac. 
553; Clinton Cemetery Ass’n vs. McAttee, 27 Okl. 160, 111 Pac. 
392, 31 L. R. A. (N.S.) 955. But in this case the answer was 
more than a general denial. The defendant, by his answer, 
pointed out, or attempted to point out, the conditions of the 
policy which had been violated by the plaintiff. If the doctrine 
of waiver by pleading over is ever entitled to consideration, it 
seems that it should be in a case of this sort. The issue was 
fairly tried as to whether or not the plaintiff had performed the 
conditions of the policy. This was fairly raised by the answer 
and the reply thereto, and was the question submitted to the jury. 
It does not appear that defendant was injured by the overruling 
of the demurrer, and the case should not be reversed because it 
was overruled. Mullen vs. Thaxton, 24 Okl. 643, 104 Pac. 359. 

Shenk vs. Hartford Fire Ins. Co., 71 Cal. 28, 11 Pac. 807, 
was an action on a fire insurance policy. The plaintiff did not 
plead the application properly, and the defendant in its answer, 
set up the application and alleged a breach of its conditions. The 
court after referring to Gilmore vs. Lycoming Ins. Co., 55 Cal. 
124, said: “It is true that plaintiff did not follow in his pleading 
the rule as laid down in that case, and the demurrer on that ac- 
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count should have been sustained ; but the defendant, in its answer 
set out the tenor and effect of that application, so far as was 
deemed necessary to its defense, and pleaded that by reason of 
a breach of that contract so set out the plaintiff should not be 
permitted to recover. Thus there was presented to the jury for 
trial, by the pleading of defendant, an issue of fact which has 
been decided against it by a jury; and, as there is nothing in the 
judgment roll to show to the contrary, we must presume that 
the evidence warranted the verdict. The defect in the complaint 
was cured by the averments of the answer. Pomery on Reme- 
dies and Remedial Rights, § 579. By the choice of the defendant, 
the fact, which was essential to the plaintiff’s recovery, which 
had been omitted to be pleaded in his complaint, was so pleaded 
in the defendant’s answer, with a view to defeat the plaintiff’s 
recovery, that a jury was enabled, upon the evidence before it, to 
pass upon the issue raised and tendered by the defendant. If the 
defendant had been beaten upon its own chosen ground of battle, 
which but for its pleading could not have there fought, we cannot 
see any good reason to reverse the judgment here, in order that the 
plaintiff may plead in his complaint, and tender as an issue to 
the defendant to be retried, that which, of its own choice, the 
defendant in its answer, has already tendered to the plaintiff, 
upon which the controversy has been tried before a jury, and by 
it determined, as we must suppose, properly.” See also, Hegard 
vs. California Ins. Co. (Cal.) 11 Pac. 594; Patterson vs. M. K. 
& T. R. Co., 24 Okl. 747, 104 Pac. 31; Grandstaff vs. Brown, 
23 Kan. 176. 

(4) The third proposition urged by defendant is that the plain- 
tiff’s reply constituted a departure from the petition, and con- 
tained matter not proper to be pleaded in a reply. The reply did 
not constitute a material departure. The first three paragraphs 
of the reply were general and specific denials of the allegations 
in the answer. The fourth paragraph was to the effect that after 
the fire the defendant sent its adjuster to adjust the loss, and 
offered to pay the policy in full if the plaintiff would cancel and 
surrender a policy which she held in the Rochester German In- 
surance Company, and that the defendant did not return to her 
the proof of loss she had made, nor ask for any additional proof, 
nor offer to tender back to her the amount of the premium, nor 
notify her that the proof of loss was insufficient in any particular, 
nor claim that said proof was false or fraudulent in any partic- 
ular, and that thereby the defendant had waived all the conditions 
of the policy, and was estopped to rely upon them, or any part 
of them. 

This part of the reply seems to have directed against the por- 
tion of the answer which alleged that the plaintiff fraudulently 
misrepresented the value of the property in her proofs of loss. 
The answer admitted that proof of loss was made, but claimed 
that it fraudulently overvalued the property. This was an af- 
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firmative defense, and the general denial contained in the reply 
was a sufficient reply to it. The matters contained in the portion 
of the reply claimed to be a departure did not constitute a good 
reply to the answer. The court did not instruct upon the theory 
of this part of the reply at all, but instructed the jury that if 
the value of the property destroyed was fraudulently misrepre- 
sented the plaintiff could not recover. 

There is no material error in the record, and the case should 
be affirmed. 

Adopted in whole. 


SUPREME COURT OF OKLAHOMA. 


ROCHESTER GERMAN INS. CO. or Rocuester, N. Y. 
vs. 


RODENHOUSE-* 


aed ON POLICIES—CONDITIONS PRECEDENT—APPRAI- 


Where an insurance policy contains a provision that, in case of loss and 
failure to agree on the amount of loss, there shall be an appraisement 
by three appraisers, one of whom to be chosen by the insured, one 
by the company, and the third by the two thus chosen, and such 
appraisement is made a condition precedent to an action, held, that 

* it is as much the duty of the insurer as the insured to demand an 
appraisement; and, in case no appraisement is requested by either 
party, and the company refuses to pay the loss, the insured will not 
be precluded from her right of action by reason of failure to demand 
the appraisal. 


(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 612.) 


WAIVER OF GROUND OF AVOIDANCE—NOTICE TO AGENT. 


Where the contention is made by an insurance company that the policy 
sued on is void, because the insured was not with the owner in fee 
simple of the lots on which the insured building was situated and it 
appeared that the agent who issued the policy had authority to issue 
same, and the policy contained the provision that it should be void, 
unless countersigned by such agent, and it appears that such agent had 
notice, prior to and at the time of issuing the policy, that the insured 
did not own the lots, held, that notice to agent was notice to the com- 
pany, and that by issuing the policy and accepting the premium with 
this knowledge the company is held to have waived the provision that 
the insured should be the owner of the lots. 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


Commissioners’ Opinion, Division No. 2. Error from District 
Court, Carter County; S. H. Russell, Judge. 


Ga Decision rendered, Oct. 23, 1912. 128 Pac. Rep. 508. Syllabus by the 
urt. 
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Action by Mrs. L. M. Rodenhouse against the Rochester Ger- 
man Insurance Company of Rochester, N. Y. Judgment for 
plaintiff, and defendant brings error. Affirmed. 

This action was begun in February, 1909, by plaintiff below to 
recover the sum of $1,700, alleged to be due on an insurance pol- 
icy issued to plaintiff by defendant in January, 1908, on a certain 
fifteen-room frame building situated in the town of Waureka; 
the face of the policy being $1,700. The cause was tried in 
March, 1910, resulting in a verdict in favor of plaintiff for the 
face of the policy, $1,700 on which verdict judgment was ren- 
dered, and from which judgment the cause is appealed here upon 
seventeen separate assignments of error. 


BurWELL, Crocketr & JoHnson, of Oklahoma City, for Plain- 
tiff in Error. 

Stuart, Cruce & GiLBert, of Oklahoma City, for Defendant 
in Error. 

Harrison, C. 

Plaintiff in error, however, relies for reversal on the following 
contentions, namely: That the court erred in overruling the 
motion for a new trial; that the petition and amended petition 
fail to state a cause of action; that the insured was not the owner 
in fee simple of the lots on which the building stood; that the 
property insured was incumbered by a mortgage, proceedings to 
foreclose which were pending at the time the policy was taken 
out; and the further contention that the allegations in plaintiff's 
reply to’ defendant’s answer constituted a departure from the al- 
legations in the petition. The question of the error of the court 
in overruling motion for a new trial is disposed of by a determina- 
tion of the other propositions involved. 

[1] This action is a companion case to the American Insurance 
Company of Newark, New Jersey, vs. Mrs. L. M. Rodenhouse, 
128 Pac. 502, recently decided by this court, but not yet officially 
reported. The two actions, though on separate policies, grew out 
of the burning of the same building, and are identical in every 
feature of law and fact, except the question of incumbrance by 
mortgage, and that the insured did not own a fee simple title to 
the lots on which the property was situated, which questions were 
not involved in the other case. The question of pleading presentec 
here is identical with the question presented and settled in the 
other case, and we follow the rule therein announced. The two 
petitions are substantially the same. In the other case, as in this 
case, the petition contained no allegation of compliance with the 
conditions precedent to an action. In each case, defendant’s de- 
murrer to the sufficiency of the petition being overruled, an an- 
swer was filed, alleging that plaintiff had failed to comply with 
the conditions precedent, and distinctly and specifically pointing 
out the provisions with which plaintiff had failed to comply. 
Plaintiff replied, denying these allegations, and it was held “that 
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by pleading over and undertaking to point out the conditions with 
which plaintiff had failed to comply, and the manner of their 
breach, the defendant waived the grounds of its demurrer.” 

[2] Likewise the reply in each case contained the same allega- 
tions as to waiver of the provisions of the policy which the an- 
swer alleged had not been complied with, and the question that 
such allegations constituted a departure is raised in each case. 
In the other case it was held: “Where, in an action on an insur- 
ance policy, the answer alleged that the insured had fraudulently 
misrepresented the value of the property destroyed in her proof 
of loss, this allegation was sufficiently put in issue by a general 
denial, and a further allegation in the reply that after the loss 
defendant offered to pay the policy in full if plaintiff would sur- 
render another policy which she held in a different company, and 
that it did not return to her the proof of loss she had made, or 
ask for any additional proof, or claim that the proof furnished 
was false and fraudulent, and that it had thereby waived all the 
conditions of the policy, and was estopped to rely upon them, or 
any part of them, was mere surplusage, and did not constitute a 
material departure from the issues as raised by the petition and 
answer.” 

[3] Also each policy provides, in case of loss, for an appraise- 
ment to be made by three appraisers, one of whom to be chosen 
by the insured, one by the company, and the third to be chosen by 
the two, and such appraisement is made a condition precedent 
to an action. In each case the contention, based upon the same 
state of circumstances, is made that, the appraisement not having 
been made, the plaintiff is precluded of her right of recovery by 
reason thereof. On this question the court, speaking through 
Judge Rosser, in the other case, held: “The provision for ap- 
praisers is that the insured and the company have each selected 
an appraiser, and that they shall select an umpire. Now, what 
is there in the provisions of the policy which puts the burden of 
demanding the appraisement upon the insured? For whose bene- 
fit was the provision with reference to appraisement inserted in 
the policy? Undoubtedly it was written into the policy for the 
benefit of the company. In order to secure an appraisement, it 
was necessary for the company to appoint an appraiser. The 
insured could not have an appraisement, unless the company acted 
with her in the matter of appointing an appraiser. What rea- 
son is there for saying that when the loss occurred it was not 
as much the duty of the company as of the insured to request 
the action necessary to settle the loss? The company had insured 
the property and collected the premium. It should have been 
ready on its part to take whatever steps were necessary to settle 
the loss.” And, after quoting at length from the authorities which 
hold that it is as much the duty of the company as the insured to 
demand an appraisal, and that in case of disagreement as to loss, 
where neither demands an appraisal, the insured has a right of 
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action, concludes: “In view of defendant’s admission in this case 
that it did not demand an appraisal of the property, the.court did 
not err in holding that an appraisal was not required.” The facts 
in that case'are identical with the facts in the case at bar,‘and ‘the 
rule in that case is followed here. 

[4] The contention that the policy was void, because the prop- 
erty was incumbered by a mortgage, is disposed of by -the fact 
that the policy expressly provided for the protection of- the mort- 
gagee to the amount of the mortgage, $650, and the company is 
held to have expressly waived that provision. But the fact of 
plaintiff’s having no title to the lots presents a more serious ques- 
tion—one which in the absence of notice of such fact to the 
company, would render the policy void. There was some con- 
flict in the testimony as to whether the company had such notice, 
but this fact was determined in the affirmative by the jury. How- 
ever, the record discloses that the notice, claimed to have been 
given, was given to the agent of the company; that is, plaintiff 
testified that previous to and at the time of making the contract 
she informed Mr. Hunter, the company’s agent, that she had.no 
title to the lots. Now, the question whether notice to Hunter 
was notice to the company depends upon two propositions: First, 
whether he was a mere local agent authorized only to take ‘ap- 
plications for insurance, or whether he was an agent who ‘had 
authority to issue policies himself. That is, whether he was ‘such 
an agent as that it required his countersignature to make‘ the: pol- 
icy valid. Second, if he was such agent as had authority to issue 
policies, then the question is whether such notice was given: him 
before or after‘the issuance of the policy. 

The plaintiff testified that prior to the making of the contract 
she informed the agent, Mr. Hunter, that she had-no title to. the 
land, and testified further that Hunter replied that this made ‘no 
difference. ‘This testimony was not denied. Hence the jury :was 
justified in finding that notice was given before the policy.was:is- 
sued. The question whether the agent, Hunter, had authority to 
issue policies, and whether notice to him was notice :to the: com- 
pany, is settled by the policy itself, which provides: “Not valid 
unless countersigned by the duly authorized agent at Waureka, 
Okla.” pba és isk 

The company conceded that Mr. Hunter who countersigned 
the policy, was the duly authorized agent of the company. Under 
this state of facts the question of notice is disposed of by the 
rule announced by this court in Western National Insurance Co. 
vs. Marsh, 125 Pac. 1095, wherein Judge Ames, after an ex- 
haustive collation of authorities from forty-two different states, 
says: “We feel that this rule, established by such an overwhelm- 
ing weight of authority, should be followed by us, and we are the 
more ready to do so because it accords with our sense of justice. 
Indeed, this result is foreshadowed by the decisions of this court 
in Arkansas Ins. Co. vs. Cox, 21 Okl. 873, 98 Pac. 552, 20 L. R. 
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A. (N.S.) 775, 129 Am. St. Rep. 808, and in Port Huron Engine 
& Thresher Co. vs. Ball [30 Okl. 11], 118 Pac. 393. In Arkansas 
Ins. Co. vs. Cox, 21 Okl. page 880, 98 Pac. page 555, 20 L. R. A. 
(N. S.) 775, 129 Am. St. Rep. 808, it is said: ‘Defendant insists 
that the answers of plaintiff in his application as to his interest 
in the dwelling house and barn insured and the land on which 
the same was situated were false, and that he did not have the 
unconditional and sole ownership, both legal and equitable, of the 
property and that he was not the owner of the fee simple title 
to the land on which said buildings were situated, and that by rea- 
son of such facts the policy, under the provision thereof quoted 
supra, was void. There was no misrepresentation by plaintiff in 
his application as to who owned the legal title to the land on which 
the property was situated. His answer to the questions in the 
application discloses that the same was held in the name of R. 
L. Folsom. This fact was known to the insurance company by 
the written application of plaintiff, containing such answer, be- 
ing before the company at the time it issued the policy sued on; 
and the company, having with full knowledge issued the policy to 
plaintiff, cannot now insist upon the clause in the policy requiring 
the insured to be the unconditional and sole owner of the legal 
title, but will be held to have waived such condition. The law will 
not permit it, with full knowledge of the condition of the legal 
title to the land on which the insured’s property was located, to 
accept the application and the premium note given by the insured 
in payment of the premium on the policy, and to insert in the 
policy a provision contrary to the conditions of the title as repre- 
sented by the application, by which it may defeat the right of 
recovery in case of loss.” This opinion was followed in Insur- 
ance Co. of N. Am. vs. Little, 125 Pac. 1098. Opinion by Brewer, 
C., May 14, 1912. 

In view of the above decisions and the splendid list of author- 
ities therein cited, and in view of the facts in the case at bar, we 
adhere to the rule therein stated. 

The judgment of the court below is affirmed. 


Per CurRIAM. 


Adopted in whole. 





Huntington vs. Sheehan et al. 


COURT OF APPEALS OF NEW YORK. 


HUNTINGTON 
vs. 


SHEEHAN et aL.* 


FOREIGN INSURANCE CORPORATIONS—DOING BUSINESS 
WITHIN THE STATE—LICENSE. 


Where defendants, in New York, in a letter addressed to a Massachusetts 
insurance company, requested a renewal fire policy, and that company 
accepted their proposal in Massachusetts, and mailed them the policy, 
the transaction was a Massachusetts contract, and did not constitute 
doing business in New York, and the policy was not invalid because 
the company had no state license, regardless of whether the original 
policy was valid. 


(For other cases, see Insurance, Cent. Dig. §§ 16-22; Dec. Dig. § 20.) 


Appeal from Supreme Court, Appellate Division, Third De- 
partment. 

Action by Lebaron M. Huntington against Daniel Sheehan and 
others. From a judgment of the Appellate Division (142 App. 
Div. 920, 127 N. Y. Supp. 1126) affirming a judgment dis- 


missing the action, plaintiff appeals. Reversed and remanded. 


CHARLES P. BLANEY, of New York City, for Appellant. 
MICHAEL DANAHER, of Elmira, for Respondents. 


Hiscock, J. 

This action is brought by plaintiff as assignee to recover an 
assessment levied against the defendants as holders of a policy of 
fire insurance issued by the Atlas Mutual Insurance Company, 
a Massachusetts corporation. The assessment was levied in ac- 
cordance with the policy and the laws of that commonwealth, and 
on this appeal no question is raised as to its amount and regular- 
ity; only one objection of another character being interposed to 
the right of plaintiff to recover. That one is that the alleged con- 
tract of insurance which is the basis of the right to levy the as- 
sessment was made in this state by the insurance company without 
having obtained the proper certificate and permission to transact 
business in this state. 

The defendant did business in Elmira, and there was located the 
property covered by the policy. The policy on which rests the 
tight to make the assessment was a renewal one. The company 
concededly never obtained any permission to transact business in 
this state. It has no office here, and I find no definite evidence of 
the general transaction of business with other persons within the 


* Decision rendered, Nov. 19, 1912. 100 N. E. Rep. 4}. 
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state. The original policy was the result of correspondence and 
a visit by the agent of the company to the defendants at Elmira. 
If we were considering that policy, it might perhaps be a debat- 
able question whether it was not a contract made within the state. 
But there is an absence of evidence to sustain an affirmative an- 
swer to this question in the case of the renewal policy here in- 
volved. Without reviewing the evidence at length, we are of the 
opinion that its fair interpretation is that defendants in letters ad- 
dressed to the company in Massachusetts in effect proposed and 
solicited a renewal policy, and that the company in Massachusetts 
received their solicitation, accepted their proposals, and mailed 
to them the policy. This resulted, not in the transaction of busi- 
ness in New York, but in the consummation in Massachusetts 
of a contract which was lawful in New York. Stone vs. Penn 
Yan, K. P. & B. Ry., 197 N. Y. 279, 90 N. E. 843, 134 Am. St. 
Rep. 879. Considerable stress is laid on the fact that the last 
policy was a renewal one, and therefore subject to the circum- 
stances bearing on this question which surrounded the issue of 
the first policy. We are unable to give to this argument the im- 
portance claimed for it by respondents. It may be assumed that 
for some purposes a renewal policy is an extension of the original 
one. But, however this may be, respondents’ last contract of in- 
surance by which it received security and undertook obligations 
was made out by the second policy which was issued to them. 
Without that they had no insurance and incurred no liability, and 
therefore the decisive question still is as to the validity of that 
contract and not of the first policy. 

The judgment should be reversed, and a new trial granted, 
with costs to abide event. 

Cullen, C. J., and. Haight, Vann, Willard Bartlett, Chase, and 
Collin, JJ.,.concur. 

Judgment. reversed, etc. 


SUPREME COURT OF OKLAHOMA. 
VAN ARSDALE-OSBORNE BROKERAGE CO. 


vs. 


ROBERTSON.* 


+PREMIUM NOTES—LIABILITY OF MAKER. 
-A written-.application for insurance stipulated.that the insurance company 
should be. bound upon receipt and approval of the application by the 
* Decision rendered,.Nov. 19, 1912. 128 Pac. Rep. 107. Syllabus by the 
Court. 
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company’s general agents at a city named. The application was ap- 
proved on the day of its receipt; but the policy issued.in pursuance 
of the application, though properly mailed, was not received by the 
insured for several weeks, and until after a loss on the property’ 
insured had been sustained. Held, that by the terms of the application 
the contract of insurance became binding from the date of the re- 
ceipt and approval of the application by the agents named; and that, 
the maker of the premium note was liable to the payees thereof, 
without regard to the delay in the delivery of the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 219-230, 399-401; Dec. Dig: 
§§ 136, 187.) 


Commissioners’ Opinion, Division No. 1. Error from Harper 
County Court; J. L. Griffits, Judge. 

Action by the Van Arsdale-Osborne Brokerage Company 
against W. A. Robertson. Judgment for defendant, and plaintiff. 
brings error. Reversed and remanded. 


E. L. FounKe and C. A. Matson, both of Wichita, Kan., and 
D. P. Parker of Buffalo, for Plaintiff in Error. 

E. J. Dick, of Buffalo, for Defendant in Error. 

SHarP, C. 

April 27, 1910, the defendant in error, hereinafter referred to 
as the defendant, made application in writing to the St. Paul Fire 
& Marine Insurance Company, through the plaintiff in error, 
hereinafter referred to as plaintiff, for insurance upon growing 
grain against damage by hail in the sum of $250, and on the same 
day executed his note in favor of plaintiff to cover the premium 
thereon ; the plaintiff to advance the cash to pay for the insurance 
policy if the application therefor was approved. The note not 
being paid, suit was instituted to recover the amount thereof. 
The execution of the note was admitted; but it was alleged that 
the consideration therefor had wholly failed in this: That the 
policy of insurance was not delivered to defendant until too late 
to be operative as insurance upon his crop, according to the terms 
of the policy. The application was taken by the local agent at 
Buffalo, and contained the following provision: “I, W. A. 
Robertson, of post office of Buffalo, in the county of Harper, in the 
state of Oklahoma, hereby make application to the St. Paul Fire 
& Marine Insurance Company, for insurance upon growing grain 
against damage by hail only for the season 1909 to the amount 
of $250.00, from the day this application is accepted and approved 
by Van Arsdale & Osborne, general agents, at Wichita, Kan., at 
12:00 o’clock noon, until September 15th, 1909, at noon, standard 
time, and in no event shall the company be liable after the grain 
is cut. * * * ‘That I know this application does not bind 
the company until received and approved at the office of Van 
Arsdale & Osborne, general agents, Wichita, Kan.” The applica- 
tion contained the clause directing that the policy should be sent 
to the plaintiff. It was received and approved by Van Arsdale 
& Osborne, general agents, on May 5, 1909, who on the same day 
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caused to be issued a policy, numbered 59,923, to defendant, 
which, together with blank notice of loss, was placed in a stamped 
envelope, properly addressed to the defendant at Buffalo, Okl., 
and deposited in the post office at Wichita, Kan. It seems that 
through a mistake of the postmaster at Buffalo the letter con- 
taining the policy of insurance, instead of being delivered to 
defendant, was delivered to one J. A. Robertson, and was after- 
wards returned to the plaintiff at Wichita, who thereupon for- 
warded it to the company’s agents, Zook & Woodmancy, at Buf- 
falo, with the request that they deliver the policy to defendant. 
The policy was received by defendant June 19, 1909. Prior there- 
to, on the 23rd day of May of said year, defendant sustained a 
loss on the grain covered by his application for insurance. No 
notice was given defendant of the approval of the application for 
insurance. 

It is urged by plaintiff in error that the contract of insurance 
was completed by the approval of the application, as provided 
for by its terms, It is insisted by counsel for defendant in error 
that notice of the acceptance was necessary in order to constitute 
an obligation to pay the premium note; and that no notice having 
been furnished, and the policy not having been delivered until 
after a loss had been sustained on the crop, no recovery on the 
note can be had. 

The questions presented and argued by counsel in this case have 
already been determined and passed upon in Van Arsdale-Osborne 
Brokerage Co. vs. Cooper, 28 Okl. 598, 115 Pac. 779, under facts 
similar in their material aspects to the case under consideration. 
The testimony of the plaintiff as to the approval of the applica- 
tion on the day of its receipt at the Wichita office is not dis- 
puted; and, under the express terms of the application, from its 
approval by Van Arsdale & Osborne it constituted a binding ob- 
ligation, not only on the defendant to pay the premium note, 
but upon the St. Paul Fire & Marine Insurance Company to pay 
any loss sustained by hail, upon compliance with the terms of 
the policy. The manual delivery of the policy was not essential 
to the validity of the contract of insurance. Not only was the ap- 
plication approved, but the policy was issued and placed in the 
envelope, stamped, and addressed to the defendant at Buffalo, 
Okl., being the address furnished them by him in his application. 
So that, even were a delivery necessary, the placing in the post of- 
fice in the manner shown by the testimony would have constituted 
a sufficient delivery, though, in fact, not received by the ad- 
dressee. Van Arsdale-Osborne Brokerage Co. vs. Cooper, supra ; 
Western Union Telegraph Co. vs. Allen, 30 Okl. 229, 119 Pac. 
981, 38 L. R. A. (N. S.) 348. 

Counsel for defendant relies and insists that the case should be 
affirmed upon the authority of Van Arsdale & Osborne vs. 
Young, 21 Okl. 151, 95 Pac. 778. We do not think so, and upon 
a careful reading of said opinion do not consider the rule an- 
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nounced in conflict with that of the later cases above cited. There 
it was said: “So that, to have fixed any liability on the company, 
it was necessary that the application be accepted and approved 
at the home office of the company in St. Paul, Minn., and this 
prior to the time when the grain was cut, and, at farthest, Sep- 
tember 15, 1902. This must have been shown by the actual ap- 
proval, or by acts tantamount thereto. There was no evidence 
on this point before the court, and none offered.” In the present 
case the testimony of the approval of the application stands un- 
contradicted ; and this alone as we have already seen, sufficed to 
constitute a sufficient consideration for the payment of the pre- 
mium note. 

Nor is there merit in the argument that deféndant having 
sustained a loss prior to the delivery of the policy, proofs of loss, 
according to the terms of the policy, could not have been made. 
See Pacific Mutual Life Insurance Co. vs. Adams et al., 27 Okl. 
496, 112 Pac. 1026, where a number of the authorities upon this 
question are considered and reviewed. 

The judgment of the trial court should be reversed and the 
cause remanded. 

Per CuRIAM. 

Adopted in whole. 


0G 


COURT OF CIVIL APPEALS OF TEXAS. 


San ANTONIO. 


COMMONWEALTH FIRE INS. CO. 
vs. 


OBENCHAIN et a..* 


FORFEITURE—CHANGE OF TITLE OF INTEREST. 


A mortgagee, a fire insurance company, agreed to attend to the insurance 
on the premises and did for a time, justifying the mortgagor in be- 
lieving that it would continue to do so. The policies while kept in 
force were made for only one year at a time. The form of policy 
customarily used by the company contained a provision that it would 
be void if any change in the title or possession of the premises took 
place. The mortgagor conveyed as security for a debt, but the prem- 
ises were reconveyed, and more than two years thereafter a loss oc- 
curred. Held, that the conveyance did not affect the company’s lia- 
bility, since it was fair to assume that, if it had continued to have 
policies issued, they would have been for only one year, and an act 
avoiding one policy would not avoid subsequent policies. 


“— = cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. Dig. 
328. 


* Decision rendered, Nov. 6, 1912. Rehearing denied, Dec. 4, 1912. 151 
S. W. Rep. 611. 
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PROVISIONS OF POLICY—NOTICE TO INSURED. 

Where a mortgagee agreed to attend to the insurance on the mortgaged 
premises, and procured policies of insurance thereon and retained 
them in its possession, the mortgagor was chargeable with notice of 
their provisions. 


; (For other cases, see Insurance, Cent. Dig. § 135; Dec. Dig. § 113.) 


NONPAYMENT OF PREMIUMS—EXCUSE. 

A mortgagee, a fire insurance company, whose mortgage required the 
premises to be kept insured, and authorized the mortgagee to pay in- 
surance premiums and recover them from the mortgagor with in- 
terest, agreed to attend to the insurance, and for some time did so. 
There was no evidence that the mortgagor had paid any premiums to 
the local agents, and the president of the company testified that the 
insurance was dropped, not because of the nonpayment of premiums, 
but because *by a payment on the loan the premises constituted suf- 
ficient security without insurance. The mortgagor was never notified 
that the company would no longer attend to the insurance. Held, 
that the mortgagor’s failure to pay a premium when notified by a local 
agent that it was due did not relieve the company from liability. 

(For other cases, see Insurance, Cent. Dig. §§ 925-930; Dec. Dig. § 362.) 


Appeal from District Court, Dallas County; J. C. Roberts, 
Judge. 

Action by the Commonwealth Fire Insurance Company against 
H. L. Obenchain and others. From a judgment for defendants, 
plaintiff appeals. Affirmed. 


Coke, MILLER & CoKE, of Dallas, for Appellant. 
W. P. Exuison, W. H. Ciark, Ep. DouGHERTY, and CocKRELL, 
Gray, THomas & McBripE, all of Dallas, for Appellees. 


Moursunp, J. 

This is a suit by appellant against appellees for $1,500, together 
with interest and attorneys’ fees, balance due on note, dated April 
I, 1904, executed by appellees to appellant, and to foreclose lien 
on a part of block 525 in the city of Dallas, existing by virtue of 
a deed of trust executed by appellees to I. Jalonick, as trustee for 
appellant, to secure the payment of said note. Defendants ad- 
mitted plaintiff’s claim, but set up a cross-action alleging that 
plaintiff was indebted to defendants at the time of filing of the 
suit in the sum of $1,600 on account of fire loss; that on April 
I, 1904, plaintiff made defendant, H. L. Obenchain execute 
two notes, one for $5,000 secured by deed of trust on a lot on 
which was situated a one-story brick house, and the other for 
$2,500, secured by deed of trust upon the premises described in 
plaintiff's petition, on which at that time was situated a two- 
story frame building; that the debt sued for by plaintiff is the 
balance due on said $2,500 note. It was further alleged that, at 
the time of making said loan, the houses above mentioned were 
insured in other companies, but that plaintiff company, through 
its president and the trustee in said deeds of trust, Isaac Jalo- 
nick, required defendants to give the insurance upon said build- 
ings to plaintiff company, insisting that said company was in 
the loan business, and that it must have the insurance, and that 
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the loan would not be consummated unless the insurance was: 
carried by plaintiff company; that plaintiff then and there 
agreed with defendants that it would carry the insurance on 
said two buildings for their mutual benefit and Isaac Jalonick, 
trustee, as his interest might appear; that plaintiff company pre- 
pared the deeds of trust given to secure said loan, and the one 
covering the premises described in plaintiff’s petition contained 
the following clause; “That we will keep the buildings on said 
premises, or that may hereafter be erected thereon, insured in 
such company or companies as said trustee (I. Jalonick) may 
select, to the amount of $1,600, with loss, if any, payable to the 
legal holder or holders of said note as its interests may appear ; 
that we will keep all fences, buildings, and other improvements 
thereon in good repair and will do no act by which the value of 
said premises may be impaired, and that we will on demand 
repay the legal holder or holders of said note, or trustee, all sums 
of money they may advance to satisfy, and pay taxes, assess- 
ments, insurance pfemiums, and charges of whatever nature 
chargeable against said premises or against said note or this deed 
of trust, with 10 per cent, interest per annum from date of ad- 
vancement, all said advancements to be a lien on the property 
hereby conveyed and secured by this deed of trust.” It was 
further alleged that the other deed of trust contained the same 
clause, except that it provided for a different amount of insurance 
to be carried; that the matter of insurance was thereby taken 
out of defendant’s hands, allowing them no option in the matter, 
and providing for paying itself all premiums and securing itself 
therein; that said trustee, who was, and ever since has been, the 
president of plaintiff company, selected said company to carry 
the insurance risks, and did insure said houses, and led defendants 
to believe, and they did believe, that said houses were insured, 
the brick building as long as defendant H. L. Obenchain owned 
same, and the frame building on September 17, 1909, when it was 
destroyed by fire; that, by reason of the premises, plaintiff 
company is indebted to defendants on its policy to the amount 
of $1,600. It was further alleged that if said policy on said frame 
building had lapsed, as claimed by plaintiff, then that plaintiff un- 
dertook and agreed to insure the same and keep it insured to 
the extent of $1,600, and to protect itself and the defendants to 
that extent, and constituted itself the agent of the defendants, 
protecting and securing itself in the payment of all insurance 
premiums, and required defendants to agree to same, and that the 
policies were retained by plaintiff company; that defendants 
were left no choice, and relied upon said undertaking on the part 
of plaintiff to insure said property from year to year, and, if it 
was not insured, then it wag through the negligence, wrong, and 
breach of agreement on the part of plaintiff company, whereby 
defendants have suffered damage and loss to the amount of $1,600 
that said acts and agreements by plaintiff constituted an insurance 
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by it of these defendants against all loss by fire to the extent of 
$1,600, whether any formal policy was issued or not. Defendants 
further allege that they had paid all premiums on notice that they 
were due; that, as plaintiff kept the policies, defendants had no 
record of expiration dates, and relied wholly on plaintiff to insure 
the property as it had agreed to do, and plaintiff at no time gave 
defendants any intimation of any change of plans or policy. 
Plaintiff filed a supplemental petition containing a demurrer, 
general denial, and plea that on April 1, 1904, and continuously 
since said date, the form of insurance policy, customarily in use 
by plaintiff and other companies, contained, in substance, the fol- 
lowing provision: “That said policy, unless otherwise provided 
by an agreement indorsed thereon or added thereto, shall be void, 
if the hazard be increased by any means within the control or 
knowledge of the insured, or if mechanics be employed in build- 
ing, altering or repairing the insured premises for more than 
15 days at any one time, or if the interest of the insured be other 
than unconditional and sole ownership, or if any change other 
than by the death of the insured take place in the interest, title, 
or possession of any part of the subject of insurance, except 
change of occupants without increase of hazard, whether by legal 
process, or by judgement, or by voluntary act of the insured or 
otherwise, or if the building mentioned and described in said 
policy, whether intended for occupancy by owner or tenant, be 
or become vacant and unoccupied, and so remain for 10 days.” 
It was further alleged that defendant H. L. Obenchain executed 
and delivered to W. H. Flippen, as trustee for J. B. Adoue, a 
deed of trust on the premises described in plaintiff’s petition, 
dated July 26, 1904; that about October 1, 1906, he executed 
and delivered to J. T. Elliott a general warranty deed to the lot 
on which said two-story house was situated; that plaintiff never 
received any notice of the execution of either of these two instru- 
ments; that the said two-story frame house became vacant and 
so remained for more than 10 days at a time at various periods; 
that several times between April 1, 1904, and the date of the fire 
mechanics were employed in altering and repairing said building 
for more than 15 days at one time; that plaintiff was never no- 
tified of said vacancies or alterations or repairs, and had no 
knowledge thereof, and if plaintiff had issued any policies on 
said house same would have contained the provision aforesaid. 
Plaintiff also pleaded the statues of limitation of two and four 
years. Defendants filed supplemental answer containing demurrer 
and special exceptions to the supplemental petition, a general de- 
nial, a special plea setting up that at the time of the fire, and for 
more than two years prior thereto, the defendants were the bona 
fide owners of said property, and that same was unincumbered 
except as to plaintiff’s lien. : 
Upon the trial, the jury on June 2, 1911, returned a verdict 
against the plaintiff, and in favor of defendants on their cross- 
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action for $45, with interest thereon from ‘September 17, 1909, to 
date. Judgement was entered September 13, 1911, nunc pro tunc 
as of June 2, 1911, that plaintiff take nothing by its suit and that 
defendants recover of plaintiff $45 with interest from date. Plain- 
tiff appealed. 

The first assignment of error complains of the refusal to in- 
struct a verdict for plaintiff as against defendants’ cross-action. 
The propositions briefly summarized, are that the evidence was 
insufficient (1) because it fails to show it was plaintiff’s legal 
duty to defendants, or either of them, to have insurance on said 
building at the time of the fire to the extent of $1,600, or any 
other sum; (2) because by conveyance made by defendants to 
Elliott in October, 1906, the policy then on the property was vi- 
tiated, and plaintiff was under no obligations to renew same upon 
its expiration or upon the reacquisition of title by Obenchain and 
wife; (3) because, when defendants reacquired the title, plaintiff 
was under no obligation to reissue policy until advised by defend- 
ants of such reacquisition of title by them, with a request for 
the issuance of another policy. 

(1) The execution and delivery of two deeds of trust and the 
notes described in defendants’ cross-action is admitted. The deeds 
of trust contained the clause copied in our statement of defen- 
dants’ cross-action. The loans were made on April 4, 1904. 
On December 26, 1905, there was paid on the $2,500 note the 
sum of $1,000. At the time of the loan, the houses on the two 
pieces of property mentioned in said deeds of trust were insured 
in other companies than plaintiff company. On January 4, 1905, 
Chas. L. Dexter, local agent for plaintiff, insured the two-story 
frame building, and upon the expiration of the policy on January 
4, 1906, D. M. Craddock, the successor of Dexter as local agent, 
renewed same for another year; the policy being written in the 
name of the estate of A. T. Obenchain. Craddock testified the 
premium was never paid to him, and the insurance was dropped 
at the expiration of said policy on January 4, 1907, and no sub- 
sequent policy issued. That he thought he gave the policy to 
plaintiff company, and, according to his recollection, the same 
contained a reservation of plaintiff’s interest as the same might 
appear. He did not get the order for insurance from the defendant 
H. L. Obenchain nor deliver policy to him. Defendant, H. L. 
Obenchain testified that he was the owner of the premises de- 
scribed in plaintiff’s petition, and that the house on same was 
almost entirely destroyed by fire on September 17, 1909; the 
damage amounting to over $2,000. He then testified: “At the time 
I executed the deed of trust, the property was insured in one 
of Mr. Addison’s companies; I don’t know the name of the com- 
pany, never did know. When I made this loan with Mr. Ja- 
lonick, we had a conversation about the insurance, and, then, 
after it was consummated under his instructions, I informed Mr. 
Addison that Mr. Jalonick had charge of my insurance there- 
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after, and he would have to give it up to him. The conversation 
with Mr. Jalonick took place after the loan was all agreed to. He 
says, ‘Mr. Obenchain, we are in the insurance business as well 
as in the loan business, and we will have to have the insurance on 
that property,’ and I told him I preferred to attend to that my- 
self. He says, ‘Don’t make, any difference; the loan wouldn’t 
be made unless we have the insurance; we are in the insurance 
business as well as the loan business,’ and I had arranged to use 
this money here in releasing the state from the administration, 
and the court was ready and I had to put loans on it.” (This 
evidence appears to have been limited by the court to be admitted 
only for the purpose of showing the facts in regard to the selec- 
tion of the company in which the insurance should be placed.) 
Again the witness testified: “I agreed that Mr. Jalonick should 
notify the other company that he was to take the insurance; 
that is all. He stated, as I said, that they were in the insurance 
business as well as the loan business, and that they would have 
to have the insurance on that property. He selected his own 
company; I understood him to select. He said, ‘We will have 
to have that insurance;’ that is, the Commonwealth Insurance 
Company. * * * ”Then: “Mr. Jalonick kept the policies, 

* * * had them issued or attended to the issuing of them, 
and kept the custody of them. I told him in this conversation 
that I preferred to attend to my own business, but he told me 
that they had to have that insurance, and that was all there was to 
it; I never had any more to say about it.” He also testified to hav- 
ing another conversation over the telephone with I. Jalonick, the 
president of plaintiff company and trustee in said deeds of trust, 
after the fire; a portion of his testimony concerning said conver- 
sation being as follows: ‘I says, Well, Mr. Jalonick, you remember 
when you made me the loan that you informed me that you were 
in the insurance business as well as in the loan business, and that 
you would have to have the insurance on that property?’ He 
says, ‘Yes’. I says, ‘Well, is my property insured?’ He says, 
‘Why, yes.’ I says; ‘Well, where is my policy?’ I says, ‘I can’t find 
it,’ or something. He says. ‘Well, I’ll find it for you.’ I says, ‘Well 
I am very pleased to hear that, Mr. Jalonick.’ I says, ‘I started to 
write you.’ He then asked if I had a loss, and I told him ‘Yes’; 
that I moved out of the house on the 1st day of September, and it 
burned up on the 17th. He asked how long it was vacant. I told 
him it was not vacant a minute; that I moved out and the other 
people moved in. He asked if the other people had any insurance. 
I told him I didn’t know; that I heard they did. He asked how 
much. I told him I understood $1,000, and he says, ‘All right.’ 
I asked him if he would get my policy for me, and he replied he 
would.” That next day Jalonick called for him over the tele- 
phone at his residence, in his absence, and upon his return, being 
informed of such fact, he rang up Jalonick and told him who 
he was. 
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’ We now quote from Obenchain’s ‘testimony in regard to this 
conversation: “He said, ‘Oh, yes,’ and hesitated and hummed 
and hawed a minute, and then says, ‘Why, when you were speak- 
ing to me the other day, I thought you were speaking of an in- 
vestment.’ I told him I didn’t know what he ‘meant by invest‘ 
ment; that I just wanted to know if he had my insurance as he 
had agreed to carry, and he said that I was'not insured. I asked 
why not, and he replied that they weren’t attending to my busi- 
ness for me. I told him that it looked like he undertook to attend 
to it when he made me take it away from my agents and turn it 
over to him, and he replied that I wasn’t insured, and they 
weren't going to pay a dollar of it. I told him that it looked to 
me like he ought to settle up my insurance, and finally remarked 
that it wasn’t any use for us arguing a lot. He said, ‘We catried 
your insurance up until January, 1906, ‘and at that time you made 
a payment of $1,000 on your note, and we didn’t care for any 
further security and we just dropped the insurance.’ ‘I ‘told 
him I didn’t know anything about that, and he said, ‘We will see 
about that,’ or something of the ‘kind, and then I told him’ my 
wife had paid him $1,000, and he wouldn't say that he had ever 
taken the $1,000; he wouldn’t say that he had ever said anything 
to my wife about insurance or anything of ‘that kind, and finally 
wound up and told me that he didn’t owe me a dollar, and wasn’t 
going ‘to’ pay me.a dollar.” 

It appears from the evidence of B. R. Parks, who purchased the 
premises conveyed in the deed of trust securing the $5,000 note, 
that the brick building thereon was insured by plaintiff company 
in March, 1908, when he bought it. He assumed the payment of 
said note, and ‘some months after his purchase received a notice 
from plaintiff that it had rewritten his insurance, and inclosed bill 
for premium, all without any request from him; that he did’ not 
want to. carry insurance, because he wanted to tear down the 
building, and, after receiving the second notice, called on ‘Mr. 
Jalonick and objected to paying premium. The witness then tes- 
tified as follows: ‘“Mr. Jalonick said that, under this loan; the 
contract or deed of trust provided’they had the exclusive ‘right 
to keep this property insured; ‘that I had ‘always had my own 
way about things, and now they had the exclusive right, and I 
had to pay the price, and 1 think, if I remember ‘correctly, I 
had the policy on that property canceled and tore down the prop- 
erty and rebuilt and paid off the loan in October, 1908, some 
time.” 

I Jalonick testified, in part, as follows: “I will tell you why the 
policy lapsed. * * * ‘Dexter wrote it and Craddock renewed 
it, In December, 1905, the policy—that is, the loan—was paid 
down’ to $1,500. .* * ‘* The policy was written (I ‘think 
Craddock wrote it) in 1906, and expired 1907. Well, I remember 
that policy had expired, the loan had been reduced to $1,500, and 
the real estate was ample sécurity for’ $1,500; and that is why I 
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was indifferent and didn’t think it was up to me to continue the 
policy on it, ask for that additional security, in addition to the 
land. The company was protected by the real estate, and I have 
something else to do besides write up renewals of 5,000 to 6,000 
policies. We took this contract from Harry Obenchain empower- 
ing me to select the company for renewals to protect the loan as 
long as the loan needed protection. * * * It was up to Mr. 
Obenchain to protect his insurance; that was his affair. I rep- 
resented the company ; I didn’t represent Mr. Obenchain.” 

It appeared from policy register of Mr. Addison, deceased, that 
he issued policy for $1,500 on the two-story frame house in favor 
of estate of A. T. Obenchain for one year, expiring January 4, 
1905, with mortgage clause in favor of Guarantee Loan & In- 
vestment Company, and on May 30, 1904, after the deed of trust 
to plaintiff in April, rider was attached showing satisfaction of in- 
terest of said Loan & Investment Company, and showing loss 
payable to I. Jalonick as his interest might appear. The evidence 
shows that Obenchain on October 1, 1906, executed to J. T. 
Elliott a warranty deed conveying said premises, reciting a con- 
sideration of $8,000, of which $6,500 was cash, and the remainder 
the assumption of the balance of $1,500 due plaintiff on its note. 
Jalonick testified he did not know of said instrument until after 
the fire. Obenchain made this conveyance to Elliott partly for 
the purpose of getting money to pay his interest, and partly to 
make a prospective purchaser more eager to buy the place. El- 
liott let him have $260, which he paid to Jalonick. Obenchain 
testified that he considered himself the owner of the property all 
the time. Jalonick testified the blank form of insurance policy 
introduced in evidence was the form customarily used by the 
plaintiff for many years. This form contains the clause copied 
by us in stating the allegations of plaintiff’s supplemental petition. 
We think the evidence was sufficient to go to the jury, and that, 
if the jury believed the testimony of defendant H. L. Obenchain, 
it was authorized to find against appellant on the ground that, 
through its president, it undertook and agreed to attend to de- 
fendants’ insurance matters, and did attend to same in such man- 
ner as to give him the right to believe they would continue to do 
so. 
[2] Nor do we think the execution of the deed to Elliott, which 
appears to have been intended as a mortgage, will excuse appel- 
lant from liability. If the fire had occurred during the time when 
this conveyance was in effect, it might be a serious question, but 
the fire occurred in September, 1909, about two years after the 
reconveyance by Elliott. Jalonick testified they insured the house 
only for one year at a time ; that it was cheaper to insure for three 
years, as it would only cost two premiums; and that he supposed 
it was not insured for three years at a time “because Mr. Oben- 
chain didn’t want it that way—didn’t ask for it.” Assuming that 
any policies issued would have been only for one year, as we 
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think, from the testimony, we have a right to do had appellant 
issued such policies in accordance with the agreement with Oben- 
chain, the one in force on September 17, 1909, would not have 
been subject to any objection by reason of the condition of the 
title, and payment thereof could not have been refused because of 
some act invalidating a prior policy, even though the existence 
of such prior act was unknown to appellant. Appellant had a 
lien on the premises to secure the payment to it of all premiums 
paid by it, together with 10 per cent interest, which was a greater 
rate of interest than the loan itself bore, and could have recovered 
such premiums in this suit by pleading and proving same. 

[3] While we think Obenchain was chargeable with notice of 
the provisions of the policy, even though same was not in his 
possession, yet we do not think that an act by him which would 
avoid one policy should be construed to avoid all subsequent pol- 
icies. For the reasons indicated, we overrule the first assignment. 

[4] The second assignment complains of the refusal to give a 
special charge, reading as follows: “If you believe from the evi- 
dence that defendant H. L. Obenchain received notice from D. M. 
Craddock, local agent of plaintiff, that a premium was due on the 
policy issued by said Craddock January 4, 1906, and said Oben- 
chain failed to pay said premium to plaintiff or said agent, then 
you will return a verdict for plaintiff on defendants’ cross-bill or 
counterclaim.” Appellee contends the evidence fails to show that 
notice of accrual of the premium was received by Obenchain, and 
for that reason the charge was correctly refused. We have read 
the statement of facts carefully, and conclude that the evidence on 
such point was sufficient to go to the jury. Appellee also con- 
tends the charge was correctly refused because it was immaterial 
whether such premium was paid or not; that Obenchain, under 
the facts of this case, had the right to depend upon plaintiff 
carrying his insurance until it notified him that it would no 
longer do so. 

It is undisputed that Obenchain was never notified that plain- 
tiff would decline to write further insurance on either of his two 
properties, or that it had declined to do so, and received no notice 
prior to the fire that the insurance had been dropped. He did 
nothing with respect to his insurance being changed to plaintiff 
company from the companies in which he carried it at the time of 
the loan, except to state to Addison, the agent, that Jalonick would 
look after his insurance in the future. The policies were issued 
by plaintiff company evidently by instructions from Jalonick. 
Jalonick reinsured on the date of its issuance the policy issued 
by Craddock on January 4, 1906, as shown by certificate attached 
thereto. On the next day a change was indorsed on the policy 
making the name of the insured read H. L. Obenchain instead of 
estate of A. T. Obenchain. This indorsement is not signed by 
Craddock, nor did he recollect making same. Craddock had no 
dealings with Obenchain, and sent out his bills on the first of the 
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succeeding month, so it is evident that Obenchain knew nothing 
of this mistake until long after it was corrected; and, as Crad- 
dock knew nothing about the ownership of the property, it is 
evident that some one in plaintiff's home office had this change 
made, and was at that time giving the matter supervision. Neither 
Dexter nor Craddock testified to ever.having received any pre- 
miums on the Obenchain policies. Dexter did not know who 
paid the. premium on the policy issued by him on the two-story 
frame building, nor did he testify it was paid to him. Jalonick 
testified that Obenchain never paid a cent on any premium on 
any insurance policy, and then qualifies by adding that he never 
paid any to the company direct; that all premiums were collected 
through local agents. Edwards, who was auditor, cashier, and 
chief clerk, testified that no premiums were paid to him by Oben- 
chain‘on said property to the best of his recollection. Obenchain 
testified positively that he paid to plaintiff's home office all pre- 
miums of which he received notice. ‘It is admitted that the pre- 
mium was paid on the first policy issued on the two-story frame 
building ; and, while policies were issued on the brick building as 
late as'1908, no one of plaintiff’s' witnesses, who were its officers 
or agents, admitted that Obenchain ever paid a premium thereon. 
The $1,000 was paid on the $2,500 note in December, 1905, be- 
fore Craddock issued the policy on January 4, 1906, yet said pol- 
‘icy was permited to remain in force until January 4, 1907, al- 
though no necessity existed for doing so for the protection of 
plaintiff, as shown by the testimony of Jalonick, in explaining why 
the insurance was not renewed, and although bill was sent out on 
the first of the following month, ‘and, according to Craddock’s 
testitiony, was not paid to him. If Obenchain’s testimony is true, 
_Jalonick, speaking for plaintiff company, insisted on having the 
insurance because they were in the insurance business, and that 
Jalonick himself thought they had been insuring the property all 
along, and assured Obenchain over the telephone after the fire 
that the policy was in ‘force. It appears from Obenchain’s tes- 
timony that after the fire he went to plaintiff’s home office and 
‘saw Craddock, and no one could.or would give him any informa- 
tion ‘about ‘his insurance,’ and he told Jalonick, when the latter 
returned'to Dallas, that he had made such inquiry and asked him 
whether he still had insurance, and then Jalonick assured him the 
. policy was in force. It:also appears that Jalonick, again speaking 
‘for plaintiff, insisted upon keeping the policy upon the brick build- 
ing in’ force after it had been sold, claiming such right because 
the deed of trust gave it, and the same was still in force; the 
indébtedness having been assumed by the purchaser. 
_ .We think the evidence shows such a course of dealing in re- 
_gard to this matter as to make plaintiff liable to Obenchain, even 
‘if the latter failed to pay the premium on the 1906 policy, and that 
‘plaintiff could only have relieved itself of further liability by not- 
‘fying him that it would no longer undertake to write his insur- 
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ance. Aside from Jalonick’s testimony giving his reason for drop- 
ping the insurance, the evidence fails to show that it was dropped 
for nonpayment of premium. His testimony makes it certain that 
it was not the act of a local agent refusing to renew because of 
such nonpayment, but, speaking for the company of which he 
was head, he gives an entirely different reason, and that was that, 
after the payment of the $1,000, they were secure enough with- 
out the insurance, and were not looking after Obenchain’s busi- 
ness. After such payment, plaintiff was better secured than ever 
in the repayment to it of premiums, together with Io per cent 
interest, and had nothing to lose by keeping same paid, especially 
as the loan itself only bore 8 per cent interest. Having selected 
itself as the company to carry the insurance, and given Obenchain 
to understand and believe it was carrying the same, good con- 
science and fair dealing demanded that he be notified whenever 
plaintiff wished to give up its benefits and be relieved of its lia- 
bilities in the matter. For the reasons given, we hold it was not 
error to refuse said special charge, and the assignment is over- 
ruled. 

[5] The third assignment complains of the charge of the court 
because it assumes that plaintiff selected itself as the company in 
which Obenchain should carry his insurance. Jalonick, the pres- 
ident of plaintiff company, was also the trustee in the deed of 
trust, and, in negotiating the loan, he insisted the insurance should 
be carried in plaintiff company as soon as the then existing policy 
expired, and there was no error in the court treating it as un- 
disputed that plaintiff company selected itself to carry the in- 
surance after the expiration of the policy then outstanding on the 
property. 

[6] The fourth assignment also attacks the charge. The first 
proposition is that the charge was erroneous because it uses the 
word “defendants” instead of “defendant,” thereby including 
Josephine Obenchain. The charge was made more burdensome 
in every respect upon defendants by using the plural, except where 
it speaks of plaintiff notifying defendants, and of defendants 
having notice or knowledge that plaintiff had ceased to carry the 
insurance. It is true notice to H. L. Obenchain alone would have 
been sufficient, and, if there was any contention that he had notice 
or knowledge that plaintiff had ceased to carry the insurance, 
this charge would have been erroneous as placing the burden 
upon plaintiff of showing notice to both or knowledge by both. 
However, it is undisputed that no notice was given Obenchain, 
and no contention is made by plaintiff that either of the defend- 
ants had notice or knowledge, so we consider this error in the 
charge as harmless. The second proposition is that there is no 
evidence that plaintiff, by its course of dealing, undertook to at- 
tend to the insurance and led Obenchain and wife to believe it 
would continue to do so. We think the evidence was ample to 
support the submission of this issue. The third proposition is 
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that the charge leaves out of consideration the duty of Oben- 
chain to pay premiums. We have fully discussed this matter 
under the third assignment. This assignment is overruled: 

[7] By the fifth assignment appellant complains of the admis- 
sion of the evidence of B. R. Parks, which is stated in our dis- 
cussion of the first assignment of error. We think this evidence 
was clearly admissible. It showed the course of dealing by plain- 
tiff with respect to property on which they had liens, with in- 
surance clauses, and showed how plaintiff construed its trans- 
action with Obenchain with respect to the insurance upon his 
property. 

Finding no error in the record, the judgment is affirmed. 


SUPREME COURT OF WASHINGTON. 


HANFORD et AL. 
vs. 
TOLEDO FIRE & MARINE INS. CO.* 


CANCELLATION OF POLICIES—AUTHORITY OF AGENT. 


Authority of an agent of an insurance company to cancel a policy does 
not necessarily follow from his authority to procure it. 


(For other cases, see Insurance, Cent. Dig. §§ 116, 121; Dec. Dig. § 87.) 
CANCELLATION OF POLICIES—LIABILITY OF AGENT FOR 
PREMIUMS. 


An insurance company having ratified cancellation by its agent of policies 
issued by it, questioning only, as regards liability between him and it 
on an accounting, whether he had not returned too large a proportion 
of the premium, his liability is the same as though he had originally 
had authority. 


(For other cases, see Insurance, Cent. Dig. § 124; Dec. Dig. § 94.) 


CANCELLATION OF POLICY—RETURN OF PREMIUM. 


The cancellation of a policy being by the insurer, and not the insured, a 
part of the premium, bearing the same ratio to the whole thereof that 
the remainder of the term bears to the whole thereof, is to be re- 
turned, in the absence of contract to the contrary. 


(For other cases, see Insurance, Cent. Dig. §§ 509-512; Dec. Dig. § 230.) 


Department 1. Appeal from Superior Court, King County ; 
M. Gilliam, Judge. 

Action by Frank Hanford and another, partners as Hanford & 
De Veuve, against the Toledo Fire & Marine Insurance Com- 
pany. Judgment for plaintiffs. Defendant appeals. Affirmed. 


* Decision rendered, Dec. 12, 1912. 128 Pac. Rep. 235. 
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BALLINGER, BATTLE, HuLBERT & SHorRTS and W. J. CLAASSEN, 
all of Seattle, for Appellant. 


BAUSMAN & KELLEHER, of Seattle, for Respondents. 


CHADWICK, J. 

Plaintiffs were the agents of the defendant in the city of Seat- 
tle, and had issued a line of insurance for it. The stability and 
standing of the company having been questioned, plaintiffs of 
their own motion canceled all outstanding policies and sent to 
each policyholder a return premium. The amount returned was 
the prorata or ratable amount figured on the policy and pre- 
mium if it had run for the full term. On the same day plaintiffs 
wrote defendant as follows: “We are forwarding this day under 
separate cover to the Lumber Insurers’ General Agency of New 
York, policies, per the inclosed lists which we have canceled as of 
November 2nd, except those marked ‘not received.’ We have 
also terminated your liability under those marked as of the same 
date. ‘These policies have not yet been received from the as- 
sureds but will be forwarded as soon as they come into our pos- 
session. All liability, however, as stated above, ceased at noon 
November 2nd. The inclosed lists show return premiums under 
policies.” To this letter defendant replied: “We would be 
pleased to receive a statement of your account to that date, and 
any policies that you may have authoritatively canceled. You, 
of course, had the right to cancel any and all policies on the 
basis of short rates, but you had no authority to cancel all our 
policies on a pro rata basis. When the policies are received, your 
statement of accounts and supplies, we will ascertain the amount 
of return premiums there would be on a short rate basis and if 
it exceeds the amount due from your agency, we will send you a 
draft for the balance.” ‘The parties were unable to agree as to 
the amount due; plaintiffs insisting that, having canceled the pol- 
icies, it was their duty to return the prorata amount of the pre- 
mium, and defendant insisting that it was liable only for the 
amount due on the canceled policy, computed at what is called 
among insurance men a “short rate” premium. This we under- 
stand to be an amount equal to the premium if the policy had been 
originally written for the time elapsing between the date of the 
policy and the date of cancellation. We believe these rates to be 
invariably higher than the stated premiums. Plaintiffs, accord- 
ingly, brought this action, demanding the sum of $2,420.21, which 
is the admitted amount due if plaintiffs are right in their con- 
tention. Defendant answered and admitted the sum of $1,479.21 
to be due on the short rate basis. This money was paid into court 
for plaintiffs. The court below sustained the contention of the 
plaintiffs, and rendered judgment for the difference between the 
pro rata rate and the short rate, being $941. Defendant has 
appealed. 

[1] Appellant has offered several defenses. It claims that 





eSpace mein werner ees 


Rectory dese tte apeiron 


Net 


Pe mE Set ma 


284 Insurance Law Journal Vol. 42. [Feb., 1913. 


there was no express authority to cancel existing insurance; the 
written contract of agency being silent in that respect. If the 
case depended upon this and this alone, it would be doubtful 
whether the act of respondents could be sustained. Authority 
to cancel a policy does not necessarily follow from authority to 
procure it. 3 Cooley’s Briefs, p. 2818; 19 Cyc. 648, and cases 
cited. 

[2,3] But, waiving this consideration, we are convinced that 
the letter and the pleadings offered on behalf of appellant are a 
ratification of respondents’ act. This is not a case where the 
rights and liabilities of the two contracting parties, the assured 
and the insurer, are involved. It is merely a question of agency. 
The fact remains that the policies have been canceled and the 
relations of the parties to the policy have been terminated. ‘The 
only question remaining open, therefore, is whether respondents 
rightfully paid a pro rata amount on each policy or should have 
paid the short rate. Having ratified the cancellation and the 
return of premiums to the extent of the short rate, appellant can- 
not now maintain that respondents paid more than they should 
have paid. When a policyholder cancels a policy, he may be 
charged a short rate if it be within the terms of the contract. 
This right is sustained upon the theory that it is in the nature of 
a penalty as for abreach of contract. It is within the contract 
of the parties. When the company cancels, however, we know 
of no rule of law that would permit it to accept anything in the 
way of a penalty or more than the pro rata earning of the policy. 
It cannot pay less than the policyholder is entitled to receive. “It 
is a general rule that, on the cancellation of the policy, the in- 
sured is entitled to the unearned premium.” 2 Cooley’s Briefs, 
1047; May on Insurance (4th Ed.) 67 J; Lattan vs. Royal Ins. 
Co., 45 N. J. Law, 453. 

[4] The policies issued by appellant are not before the court. 
We think we may judicially notice that the policies do not pro- 
vide that an insured party would be subject to pay more than a 
ratable proportion of his premium, when the contract is termi- 
nated by the other party; for, while parties might so contract, 
in the absence of a positive showing we will not presume that the 
policyholder would contract to his disadvantage. There are other 
matters suggested in the briefs and arguments of counsel, but, 
as we view this case, they have no bearing upon it. 

The judgment of the lower court is affirmed. 

Mount, C. J., and Gose, Crow, and Parker, JJ., concur. 
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SUPREME COURT OF RHODE ISLAND. 


RIDDELL 
vs. 


ROCHESTER GERMAN INS. CO. or New Yorx.* 


INSURANCE COMPANIES — CONSOLIDATION — EFFECT OF 
PENDING ACTIONS. 


Under New York Insurance Law (Consol. Laws 1909, c. 28) § 129, author- 
izing the merger or consolidation of insurance corporations, and pro- 
viding that no action or proceeding pending at the time of the con- 
solidation in which any or all of the old corporations are parties shall 
abate or discontinue by reason thereof, but that the same may be 
prosecuted to final judgment as if the merger or consolidation had 
not taken place, such companies upon consolidation do not cease to 
exist absolutely, but still retain sufficient existence to enable them to 
maintain or defend existing suits wherever pending. 


(For other cases, see Insurance, Cent. Dig. § 49; Dec. Dig. § 47.) 


INSURANCE COMPANIES — CONSOLIDATION — EFFECT OF 
PENDING ACTIONS. 


An action against a New York insurance corporation: was not abated 
by the consolidation of that corporation with another under New York 
Insurance Law (Consol. Laws 1909, c. 28) § 129, in view of the provi- 
sion of that section that actions or proceedings pending at the time 
of the consolidation shall not abate or discontinue by reason thereof; 
there being nothing to indicate that it was intended to limit the opera- 
tion of that provision to suits pending in New York State. 


(For other cases, see Insurance, Cent. Dig. § 49; Dec. Dig. § 47.) 


Exceptions from Superior Court, Providence and Bristol 
Counties; Williard B. Tanner, Presiding Justice. 

Action by Hugo Riddell against the Rochester German In- 
surance Company of New York. The suit was dismissed, and 
plaintiff brings exceptions. Exceptions sustained, decision re- 
versed, and case remitted. * 


Pace & CusHING, of Providence, for Plaintiff. 
Cyrus M. Van Stiyck, of Providence, Amicus Curiae. 


VINCENT, J. 

This is an action commenced by Hugo Riddell, the mortgagee 
of insured personal property, against the Rochester German In- 
surance Company, incorporated under the laws of the state of 
New York, to recover the amount of a loss sustained by fire; 
the same being covered by a policy of said company. The action 
was begun on February 20, 1908. During the pendency of the 
suit, to wit, on May 9, 1911, the Rochester German Insurance 
Company, and the German American Insurance Company, the 


* Decision rendered, Dec. 20, 1912. 85 Atl. Rep. 273. 
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latter also a New York corporation, became merged and con- 
solidated, under the provisions of section 129 of the Insur- 
ance Law of New York (Consol. Laws N. Y. 1909, c. 28), 
and since that date the business of both corporations has been 
carried on by the consolidated corporation under the name 
of “the German American Insurance Company.” Subsequent to 
the merger, counsel who had before appeared in the case for the 
Rochester German Insurance Company suggested, in writing, 
to the superior court that his client the Rochester German Insur- 
ance Company had ceased to exist, appending to such written 
suggestion a copy of the law under which the merger had been 
effected, together with a copy of the agreement of consolidation, 
a copy of the charter of said German American Insurance Com- 
pany, and copies of certain certificates which were incidental to 
the merger proceedings. s 

The provision in section 129 of the Insurance Law of New 
York, under which the merger was accomplished, is as follows: 
“Upon such merger or consolidation all the rights, franchises and 
interests of the corporations so merging or consolidating in and 
to every species of property and things in action belonging to 
them or either of them shall be deemed to be transferred to and 
vested in the new corporation without any other deed or transfer, 
and the new corporation shall hold and enjoy the same to the 
same extent as if the old corporations or either of them should 
have continued to retain their titles and transact business. The 
new corporation shall succeed to all the obligations and liabilities 
of the old corporations or any of them, and shall be held liable 
to pay and discharge such debts and liabilities in the same manner 
as if they had been incurred or contracted by it. * * * No 
action or proceeding pending at the time of the consolidation in 
which any or all of the old corporations may be a party shall 
abate or discontinue by reason of the merger or consolidation, 
but the same may be prosecuted to final judgment in the same 
manner as if the merger or consolidation had not taken place, or 
the new corporation may be substituted in place of any corpora- 
tion so merged or consolidated by order of the court in which 
the action or proceeding may be pending.” The superior court 
dismissed the suit, and to such dismissal the plaintiff took an 
exception. As stated in the brief for the defendant: “The ques- 
tion in the cause is whether or not, by the merger of the Roches- 
ter German Insurance Company with the German American In- 
surance Company under the provisions of the New York statute, 
an action pending in this state against the Rochester German In- 
surance Company abated.” 

The defendant claims that the suit abated (1) because the 
Rochester German Insurance Company ceased to exist after the 
consolidation; (2) because courts have no jurisdiction of a de- 
fendant corporation after it is dissolved; (3) that the provision 
in the statute of New York providing for the continuation of 
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pending suits against the constituent companies has no extra- 
territorial force; (4) that the provisions of our statute (Gen. 
Laws, c. 213, § 9) relating to the continuance of a corporation 
for the period of three years after expiration or annulment of its 
charter has no application to the present case; and (5) that, while 
it is not claimed that the merger has deprived the plaintiff of any 
right to recover upon his policy of insurance, the defendant is not 
now a corporation with either a general, limited, or special ex- 
istence against which a court can render a judgment. 

[1] Insurance companies duly created under the laws of other 
states are permitted to transact business in this state upon com- 
pliance with the provisions of our statute. Chapter 220, Gen. 
Laws. A foreign insurance company, or other foreign corpora- 
tion, in the exercise of its powers within this state, is subject 
to two limitations: (1) It can only exercise such powers as have 
been conferred upon it by its charter or by the laws of the state 
of its creation; and (2) as to those powers it can only exercise 
such of them as are not repugnant to our laws. The law in this 
regard seems to be well summarized in 3 Clark & Marshall on 
Private Corp. §§ 840, 841, as follows :— 

“Sec. 840. A corporation clearly cannot properly exercise in 
another state or country any. powers which are not conferred 
upon it, either expressly or impliedly, by its charter. And, as a 
general rule, it is subject in other states to general legislation of 
the state of its creation. 

“Sec. 841. When a corporation goes into another state than that 
by which it was created, with its consent, express or implied, it 
does so subject to its laws. It cannot exercise powers or do 
acts in such other state which are contrary to its laws, although 
they may be authorized by its charter and by the laws of its own 
state.” 

Continuing, the authors quote from the language of Chief 
Justice Waite in Canada Southern Ry. Co. vs. Gebhard, 109 U. 
S. 527, 3 Sup. Ct. 36, 27 L. Ed. 1020, as follows: ‘Wherever a 
corporation goes for business it carries its charter, as that is the 
law of its existence, * * * and the charter is the same abroad 
that it is at home. Whatever disabilities are placed upon the 
corporation at home it retains abroad, and whatever legislative 
control it is subjected to at hofme must be recognized and sub- 
mitted to by those who deal with it elsewhere.” 

In Pierce vs. Crompton, 13 R. I. 312, this court held that an as- 
signment by a corporation created under the laws of New York 
and doing business here was void and of no effect, and could not 
have the effect of suspending or dissolving a previous attach- 
ment or levy on the ground that the corporation had not power 
under the laws of New York to make such an assignment, and 
that a foreign corporation has only such powers as have been 
conferred upon it by its charter or the laws of the state to which 
it owes its existence. 
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In the case of Canada Southern Ry. Co. vs. Gebhard, 109 U. 
S. 527, 3 Sup. Ct. 362, 27 L. Ed. 1020, the court also said: “A 
corporation must dwell in the place of its creation, and cannot 
migrate to another sovereignty, though it may do business in all 
places where its charter allows and the local laws do not forbid. 
* * * A corporation of one country may be excluded from 
business in another country, but, if admitted, it must, in the ab- 
sence of legislation equivalent to making it a corporation of the 
latter country, be taken, both by the government and those who 
deal with it, as a creature of the law of its own country, and 
subject to all the legislative control and discretion that may be 
properly exercised over it at the place of its creation.” 

In the case of Harris-Woodbury Lumber Co. vs. Coffin et al. 
(C. C.) 179 Fed. 257, the Circuit Court for the Western Dis- 
trict of North Carolina said: “A corporation doing business in 
a state other than the one wherein it is created can only exercise 
such powers and functions as may be conferred upon it by its 
charter, and the transaction of its affairs is limited strictly to the 
authority granted by the state of its creation. It is only by the 
rule of comity that it is permitted to do business in this state at 
all, and, when it does so, it necessarily carries with it all the 
powers granted in its charter. Moreover, when a question of 
power in a given instance is involved, such question must be de- 
termined ‘by the laws of its domicile, and those who may have 
transactions with such corporation are subject to the limitations 
and powers contained in its charter.” 

In Michigan State Bank vs. Gardner, 15 Gray (Mass.) 362, 
the court after stating that the laws of Michigan provided that all 
corporations expiring by their own limitation should continue to 
be bodies corporate for three years, for the purpose of prosecut- 
ing and defending suits, and that any suit pending at the time 
of dissolution should not be abated thereby, held that “a suit 
commenced in this state before the expiration of the charter 
might be prosecuted to judgment after the end of the three years, 
in the name of the corporation, by the assignee.” 

In Scott ys. Stockholders’ Oil Co. et al., 142 Fed. 287 (Cir. Ct. 
Pa.), the court said: “The motion to abate the suit is made upon 
the ground that both the defendant corporations were dissolved 
on January 9, 1905, by a proclamation of the Governor of Dela- 
ware for nonpayment of taxes. It is needless to inquire what 
force the fact of dissolution might have if the defendants were 
corporations of this state. They are Delaware corporations, 
however, and section 36 of an act of that state, passed on March 
10, 1899 [21 Del. Laws, c. 273], expressly provides: “All cor- 
porations, whether they expire by their own limitation, or are 
otherwise dissolved shall nevertheless, be continued for the term 
of three years from such expiration or dissolution bodies cor- 
porate for the purpose of prosecuting and defending suits by 
or against them and of enabling them gradually to settle and 
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close their business, to dispose of and convey their property, and 
to divide their capital stock, but not for the purpose of continuing 
the business for which said corporation shall have been estab- 
lished.’” And the opinion continues: “This section is not con- 
fined to suits brought against them in the state of their origin, 
but is general in its terms, and applies to all suits by or against 
them, wheresoever brought or defended.” 

In L. Bucki, etc., Co. vs. Atlantic, etc., Co., 128 Fed. 332, 63 
C. C. A. 62 (Florida), it was held that under the corporation 
laws of New Jersey, which provide that corporations after their 
dissolution shall be continued bodies corporate for the purpose 
of prosecuting and defending suits by or against them, the dis- 
solution of a corporation does not abate an action brought by 
such corporation in Florida to recover damages to its estate, 
business, and credit by reason of an alleged wrongful attachment 
of its property. 

Many other authorities might be cited to the same effect, but 
we think that the foregoing sufficiently state the law as to the 
powers and limitations of foreign corporations doing business in 
this state. 

The defendant in support of its contention that after the con- 
solidation the Rochester German Insurance Company ceased to 
exist cites Gladding vs. Saint Matthew’s Church, 25 R. I. 628, 
57 Atl. 860, 65 L. R. A. 225, 105 Am. St. Rep. 904, 1 Ann. Cas. 
537. In that case the testatrix, having been a member of and 
much interested in St. Ann’s Church for Deaf Mutes, in the city 
of New York, made a will leaving a fund thereto. Prior to her 
decease St. Ann’s Church became consolidated, under the laws 
of New York, with Saint Matthew’s Church. The new statute 
provided for the transfer to the new corporation of the mem- 
bership, property, rights, and obligations of the former corpora- 
tions. The court says: “We do not see how a corporation can 
be held to exist in law after the power which has created it 
has taken from it all its membership, property, and powers— 
everything which constituted its legal personality.” 

[2] We do not dispute the principle thus laid down. But the 
question arises in the case at bar as to whether the power which 
created these two insurance companies has, through the merger, 
stripped them altogether of their individuality. The New York 
Insurance Law, from which quotation has already been made, 
expressly provides that proceedings instituted against either of 
these companies shall not abate by reason of such consolidation, 
but that such suits may be continued until final judgment in the 
same manner as if such consolidation had not been effected. 
The force of the provision in the New York statute is fully rec- 
ognized by our court in the Gladding Case, before mentioned, 
when it cites with approval the case of People vs. N. Y., C. & S. 
L. R. R. Co., 129 N. N. 474, 29 N. E. 959, 15 L. R. A. 82, in- 
cluding in such citation the following words of Judge Andrews: 
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“This decision accords with the general current of authority to 
the effect that the statutes for the consolidation of domestic 
corporations are to be treated as acts of incorporation, and that 
on consolidation being effected under their provisions the con- 
stituent companies unless such intention is excluded by the lan- 
guage of the statute, are deemed to be dissolved, and their powers 
and faculties to the extent authorized become vested in the con- 
solidated company as a new corporation created by the act of con- 
solidation.” It seems to us that in the case at bar it was not the 
intention of the Legislature of New York that these individual 
insurance companies should, on consolidation, cease to exist ab- 
solutely but that they should still retain a sufficient existence 
to enable them to maintain or defend existing suits wherever 
the same might be pending. 

[3] We agree with the contention of the defendant that sec- 
tion 9, c. 213, of our General Laws, has no application to the 
present case. The right to maintain this action unabated does 
not, and cannot, come from any legislation in our own state, but 
such right must be found in the charter of these insurance com- 
panies or in the laws of the state of New York. 

[4] Our Legislature cannot give additional powers to a for- 
eign corporation. They may limit and restrict its operations in 
this state, but that is a very different matter from conferring 
upon it powers which are not conferred by the state of its domi- 
cile. 

[5] The defendant further claims that, upon the cessation of 
the existence of the Rochester German Insurance Company, the 
plaintiff's suit abated, and in support of this the defendant cites 
a number of cases, and quotes from section 1031 of Morawetz on 
Corporations, as follows: ‘The dissolution of a corporation, at 
common law, not only means that the company has lost its fran- 
chises and can no longer act in a corporate capacity, but it im- 
plies that the corporation has wholly ceased to exist, in legal con- 
templation, and will not be recognized as a corporate body for 
any purpose. It follows that suits brought by or against a cor- 
poration are abated by its dissolution; and a judgment purporting 
to be rendered against a corporation which is not in existence 
is a nullity.” We are unable to give to this language the full 
force and meaning which the defendant appears to claim for it 
in its application to the present case. It would undoubtedly be 
conclusive of the present case, except for the provision of the 
New York statute that no action or proceeding pending at the 
time of the consolidation shall abate by reason thereof, but that 
the same may be prosecuted to final judgment in the same manner 
as if such consolidation had not taken place. We do not think 
that section 1031 was intended to apply to the case of a corpora- 
tion which was continued for certain purposes because we find 
it clearly laid down in Morawetz, § 998, that if a corporation 1s 
considered in existence for the purpose of suing and being sued 
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and winding up its affairs, after having been dissolved and pro- 
hibited from further prosecuting its business in the state where 
it was created, it will also be considered in existence for that 
purpose in foreign states. Some of the decisions relied upon by 
the defendant do not seem to us to support its contention. 

In the case of Rodgers vs. Adriatic Fire Insurance Company, 
148 N. Y. 34, 42 N. E. 515, the court held that the state of New 
York was not required by comity to give to a foreign judgment 
the effect of reaching the corporate assets held by the receiver 
in that state as a fund for distribution after the dissolution of 
the corporation when the receiver has not been made a party to 
the foreign suit so to be bound by the judgment therein. 

In Howe vs. N. Y., N. H. & H. R. R. Co., 142 App. Div. 451, 
126 N. Y. Supp. 1090, the court would not entertain jurisdiction 
of a representative action by resident stockholders of a foreign 
corporation, where the foreign corporation has ceased to exist 
and is defunct under the laws of its domicile, for the devolution 
of the property of a foreign corporation is governed by the laws 
of its domicile, and the courts of another state should not un- 
dertake to administer the assets of such a corporation any more 
than they would in the case of a natural person. 

In Gulledge Bros. Lumber Co. vs. Wenatchee Land Company, 
115 Minn. 491, 132 N. W. 992, the corporation was dissolved by 
operation of the laws of Washington under which all its property 
became vested in trustees to be administered by them for the bene- 
fit of its stockholders and creditors subsequent to the commence- 
ment of the plaintiff’s suit to recover damages for breach of con- 
tract. After dissolution, appellants, by order of the court below, 
were appointed receivers of the corporation, and they applied 
to be substituted as parties plaintiff in the action. The court 
held that, on the dissolution of the corporation, the property be- 
came vested in trustees under the laws of Washington, and that 
the action, therefore, could not be revived and continued by the 
receivers, but that, if revived at all, it must be at the instance of 
the trustees. 

In Pendleton vs. Russell, 114 U. S. 640, 12 Sup. Ct. 743, 36 
L. Ed. 574, a judgment was recovered in the United States Cir- 
cuit Court for the Western District of Tennessee against a life 
insurance company, a corporation of New York. Prior to such 
judgment the insurance company had gone into the hands of a 
receiver, through proceedings taken in New York under the di- 
rection of the Attorney General of that state. The receiver was 
not made a party to the suit in Tennessee. This judgment was 
filed in New York as a claim against the assets of the company 
in the hands of the receiver, and it was held by the Court of Ap- 
peals of New York that the Circuit Court of Tennessee had no 
jurisdiction over the case, after the dissolution of the corporation, 
which could bind the property of the company in the hands of 
the receiver. So far as appears, there was no statutory provi- 
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sion in New York that under such conditions pending suits might 
proceed to judgment, as in the case at bar, or that the dissolved 
company should in any degree or for any purpose retain its entity 
or even a partial existence. The company in that case had ap- 
parently gone entirely out of existence, and its assets had passed 
to a receiver whose duty it was to administer them under the 
direction of the court appointing him. 

Without a further detailed discussion of the cases cited by the 
defendant, we think it will readily appear upon examination that 
they fail to cover the point of the defendant’s contention that the 
suit of the Rochester German Insurance Company abated through 
the consolidation which was effected in New York under the stat- 
ute of that state saving to plaintiffs the right to prosecute to final 
judgment their suits against either of the merged companies in 
the same manner as if such merger had not taken place. 

[6] The defendant also contends that the statute of New York 
has no extraterritorial force at the same time admitting that there 
is a line of decisions, in which it is held that, in case of dissolution 
where a statute continues the corporate existence for the purpose 
of winding up its business, permitting it to sue and be sued in 
connection therewith, that such existence of the corporation for 
such purpose is continued outside as well as inside the state of its 
creation and domicile, and that such doctrine is a correct state- 
ment of a sound principle. But the defendant further claims, 
however, that such doctrine is not applicable to the case at bar, 
and that the provision of the New York statute regarding the 
abatement of suits, etc., only refers to suits pending in the state 
of New York, and relates to the remedy for enforcing the rights 
and claims against the new corporation without affecting the suits 
of the constituent corporations. We do not think that such a 
limitation can be inferred from the language of the statute re- 
ferred to, nor is there anything therein which would warrant us 
in asssuming that it was the intention of the Legislature of New 
York to so limit the operation of such statute. On the contrary, 
it seems to us to have been the clear intention that all parties 
wherever situated should be equally benefited. The defendant 
cites, as follows, from Black on Interpretation of Laws (2d Ed.) 
§ 108: “Although the Legislature may provide remedies within 
the state for the collection of claims or enforcement of liabili- 
ties arising out of the state, it is not within the competencey of 
the legislature power to create personal liabilities and impose 
them on persons and property out of the jurisdiction of the state, 
and on account of transactions beyond its territorial limits.” The 
two insurance companies in question came into existence by 
virtue of the powers and through the enactment of the Legis- 
lature of the state of New York, and were subject to the laws 
of that state. Their power to do business in states other than the 
state of their creation was wholly derived from the charters 
granted to them by the state of New York and the laws of New 
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York governing insurance corporations, and they were not, and 
could not be, invested with any other or further powers. In the 
matter of consolidation these companies proceeded under the 
laws of New York which contained an express provision to the 
effect that such consolidation should not abate any pending suit 
against either of the constituent companies. It was within the 
province of the Legislature of the state of New York, through 
its statute, to say to the two companies which it had created 
that they might consolidate, but that they must do so in such man- 
ner and under such conditions as would preserve the rights of 
litigants in all pending cases against either of them. This pro- 
vision of the New York statute does not indicate any attempt to 
legislate with respect to the procedure to be followed by the 
courts in other states nor can it be construed as intending to 
create liabilities and impose them upon persons and property 
outside of its jurisdiction, but it is more in the nature of a statute 
intended to protect those who might have dealings with these 
companies either in the state of their creation or in any foreign 
state where they had transacted business. We think it is com- 
petent for such Legislature to say, under the conditions of the 
case at bar, whether or not the the corporations which it has 
created shall, upon consolidation, be individually responsible to 
those having claims against them prior to such consolidation. 
It is not necessary in our opinion that the statute of New York 
should distinctly refer to suits in other states in order that their 
abatement might be avoided. The language of the statute is 
general, and the intention seems to be clear. As this statute pro- 
vides for the continuation of pending suits against these corpora- 
tions, it cannot be presumed that they were to be absolutely 
wiped out through consolidation, but rather that they should 
survive to a limited extent—to an extent sufficient to give the 
statute effect wherever either of said corporations had conducted 
business prior to the consolidation. 

The plaintiff's exception is sustained, the decision of the su- 
perior court is reversed, and the case is remitted to that court 
for further proceedings. 
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SUPREME COURT OF WISCONSIN. 


PEERLESS MINERAL SPRINGS CO. 
vs. 
GERMAN AMERICAN INS. CO. or New Yorx.* 


INTEREST OF INSURED—TRUSTEE—“MORTGAGE.” 


Where a fire policy provided that the loss, if any, was payable to R,, 
trustee, as his interest might appear, and the interest of R. was that 
of a trustee under a deed securing bonds issued by insured, such in- 
terest would be treated as a mortgage, and the insurer estopped to 
deny liability on the ground that it did not know the nature and 
character of the trust. 


(For other cases, see Insurance, Cent. Dig. §§ 1028-1031; Dec. Dig. § 380.) 
(For other definitions, see Words and Phrases, vol. 5, pp. 4596-4606; vol. 
8, p. 7725.) 


Appeal from Circuit Court, Milwaukee County; F. C. Esch- 
weiler, Judge. 

Action by the Peerless Mineral Springs Company against the 
German American Insurance Company of New York. Judgment 
for plaintiff, and defendant appeals. Affirmed. 


Git, Barry & Manoney, of Milwaukee, for Appellant. 

LorENZ & Lorenz, of Milwaukee, (Carl Muskat, of Milwaukee, 
of counsel), for Respondent. 

TIMLIN, J. 

This is an action to recover on a policy of insurance against 
loss by fire in the sum of $5,000 covering the sanatorium of the 
respondent and running from June 16, 1909, to June 16, 1910, 
containing also the following: “Subject to all the stipulations, 
provisions and conditions of this policy the loss if any on build- 
ing is payable to D. S. Roberts, trustee, as his interest may 
appear.” D.S. Roberts was made a defendant in the action, and 
the complaint prayed that his interest be ascertained and deter- 
mined. 

(1) Error is assigned because the circuit court refused a con- 
tinuance on application of the defendant made on May 13, 1912, 
after the case was called for trial. Issue had been joined since 
July 9, 1910, and the alleged ground for continuance was the 
inability to procure the testimony of one Mrs. Cobine, who re- 
sided in Chicago. There was no attempt to take her deposition 
during the time the cause was pending. Counsel contend that, 
under the laws of Illinois, such deposition could not be taken, 
citing McIntyre vs. People, 227 Ill. 26, 81 N. E. 33, and Martin 


* Decision rendered, Dec. 10, 1912. 138 N. W. Rep. 1023. 
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vs. People, 77 Ill. App. 311. These cases merely decide that 
a witness cannot be compelled to give her deposition before a 
notary public. We do not understand that the courts of Illinois 
refuse to extend the comity of letters rogatory to the courts of 
other states. There was no reversible error in denying the appli- 
cation for a continuance on the ground of lack of diligence. The 
defendant D. S. Roberts answered to the complaint setting up 
a copy of the instrument under which he claims, calling it a 
mortgage or trust deed, securing twenty bonds of the plaintiff ag- 
gregating $10,000. Thereupon the defendant amended his answer 
to allege that the plaintiff’s interest was not that of unincumbered 
and sole owner of the insured property, but that D. S. Roberts 
was the owner under this trust deed. It is contended that upon 
this showing the complaint should have been dismissed. 

(2) When the defendant executed this policy making the loss, 
if any, payable to D. S. Roberts, trustee, as his interest might 
appear, it contracted with the insured for the benefit of Roberts 
as trustee to that extent. It cannot be heard to say, after making 
such an indorsement upon his policy, that it did not know he was 
trustee, and it must at its peril ascertain the nature and character 
of his trust. It would be a strange sort of commercial morality 
which would justify one in contracting with another to pay what 
might become due on the contract to a third person as trustee 
as his interest might appear, and then defeat the obligation of 
the contract upon proof that such third person was trustee. But 
the so-called trust deed is in the form ordinarily used to secure 
railroad and other negotiable bonds. It is in substance and legal 
effect a mortgage for the purpose of insurance. Wis. Cent. R. 
Co. vs. Wis. River L. Co., 71 Wis. 94, 36 N. W. 837; Cent. Trust 
Co. vs. Burton, 74 Wis. 329, 43 N. W. 141. Marvin vs. Tits- 
worth, 10 Wis. 320, is overruled by Goodrich vs. Milwaukee, 24 
Wis. 422, in its most vital and essential part, but even there it 
was said: “There can be little question that under the circum- 
stances a court of equity upon a proper application would have 
given the effect to that intention as an equitable mortgage not- 
withstanding the irregularity of the instrument.” Dictum from 
this overruled case cannot however, now be put forward as au- 
thority. To now go back to the theory that a mortgage security 
could not be taken in the form of a trust deed would unsettle 
many titles and many securities in this state. So far as the wri- 
ter’s observation goes, this is a common form of securing bonds 
of private and quasi public corporations. This is how it was 
treated by the covenant in the policy to pay the trustee as his 
interest should appear, and this is what it is in law as to such 
insurer. 

Judgment affirmed. 
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APPELLATE COURT OF INDIANA. 


Division No. 2. 


OHIO FARMERS’ INS. CO. 
vs. 


BELL. (No. 7,710.)* 


PAROL CONTRACT—SUFFICIENCY. 


A parol contract of insurance in which it is agreed that the subject of 
the insurance is a barn owned by the assured and located at a certain 
place, that the limit of the risk agreed upon is three years from a 
certain date, that the peril insured against is loss by fire, that a 
specific amount is to be paid in case of loss, and that a certain amount 
is to be paid as premium, is sufficiently specific to constitute a valid 
contract. 


(For other cases, see Insurance, Cent. Dig. §§ 208-209; Dec. Dig. § 131.) 


Appeal from the Circuit Court, Gibson County; Herdis Clem- 
ents, Judge. 

Action by Harker Bell against the Ohio Farmer’s Insurance 
company. From a judgement for plaintiff, defendant appeals. 
Affirmed. 


R. T. Watters, of Princeton, for Appellant. 
Tuomas. M. McDona_p, of Princeton, and ABE CoLk, of Oak- 


land, for Appellee. 
Larry, J. 


This is aneappeal from a judgment in favor of appellee for 
$428.24. The action was based upon a parol contract of insur- 
ance. 

This court is asked to reverse the case upon two grounds: (1) 
That the lower court erred in overruling appellant’s demurrer to 
the complaint; and (2) that the court erred in refusing to grant 
appellant’s motion for a new trial. 

(1) Appellant in its briefs fails to point out any specific ob- 
jection to the complaint. It is suggested, rather than argued, 
that the averments of the complaint are not sufficiently specific 
to show a valid parol contract of insurance. The complaint al- 
leges that the subject of insurance was a barn owned by plaintiff 
and located in Columbia Township, Gibson County, Ind.; that 
the limit of the risk agreed upon was three years from and after 
the 7th day of August, 1908; that the peril insured against was 
loss or destruction by fire; that the amount to be paid in case 
of loss was $400; and that the premium to be paid for the insur- 
ance was $9. The contract of insurance as disclosed by the 
complaint was sufficiently specific. Posey County, etc., Ins. Co. 
vs. Hogan, 37 Ind. App. 573, 77 N. E. 670. As no other objection 


* Decision rendered, Nov. 19, 1912. 99 N. E. Rep. 812. 
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to: the complaint is made by appellant, it will be deemed in other 
respects sufficient. ; 

(2) The motion for new trial is not set in the brief of appellant. 
This court cannot, therefore, know what causes were assigned 
without consulting the record. It has been repeatedly held by 
this court and by the Supreme Court that a failure to set out in 
the brief of appellant a copy of the motion for new trial or to 
give its substance is a waiver of all questions arising thereon. 
Reeves & Co. vs Gillette, 47 Ind. App. 221, 94 N. E. 242; Tal- 
bott et al. vs. Town of New Castle, 169 Ind. 172, 81 N. E. 724. 

The judgment of the lower court is presumed to be correct, 
and, as no error is shown the judgment is affimed. 

Judgment affirmed. 


———_—§~?ro- 


SUPREME COURT OF MINNESOTA. 


OPPENHEIM et At. 
vs. 


FIREMAN’S FUND INS. CO* 


AMOUNT OF LOSS—VALUED POLICY. 


Where the coinsurance clause permitted by Rev. Laws 1905, § 1642, as 
amended by Gen. Laws 1907, c. 446 (Rev. Laws Supp. 1909, § 1642), 
is attached to a policy of fire insurance, and the insured maintains 
insurance on the building to the amount which he is by such clause 
required to carry, in case of a total loss the insurable value as stated 
in the policy, and not the actual value at the time of the fire, is the 
basis of determining the amount of recovery on the’ policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1275, 1276; Dec. Dig. § 500.) 


ACTIONS ON POLICIES—QUESTION FOR JURY. 


In this case the question of whether the loss was total or partial was, 
under the evidence, one of fact for the jury. 


(For — cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


AMOUNT OF LOSS—VALUED POLICY. 


It is only where a loss on buildings is total that the insurable value as 
stated in the policy forms the basis of, determining the amount of a 
recovery. Where the loss is partial, the insured is entitled to recover 
the actual amount of his loss, and this cannot be based on the in- 
surable value. ! 


(For other cases, see Insurance, Cent. Dig. §§ 1275, 1276; Dec. Dig. § 500.) 


ADJUSTMENT OF LOSS—NECESSITY FOR ARBITRATION. 


If the actual loss is proved to be greater than the amount of the insurance, 
a reference to arbitrators is not a condition precedent to recovery; 


* Decision rendered, Nov. 20, 1912, 138 N. W. Rep. 777. Syllabus by 
the Court. 


Vol. XLII.—19. 
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but if the actual loss is less than the amount of the insurance, such 
reference is a condition precedent to recovery. 


(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 612.) 


(Additional Syllabus by Editorial Staff.) 


“CONCURRENT INSURANCE”—“COINSURANCE.” 


There is a wide distinction between “coinsurance” and concurrent insur- 
ance”; the latter term being used to designate insurance placed in 
other ‘companies covering the same risk, while there is no “coinsur- 
ance” where the insured does not bear a proportion of the risk. 


(For other cases, see Insurance, Cent. Dig. §§ 1285-1290; Dec. Dig. § 504.) 
(For other definitions, see Words and Phrases, vol. 2, pp. 1247, 1391, 192.) 


Appeal from District Court, Ramsey County; Frederick N. 
Dickson, Judge. 

Action by Josie Oppenheim and others against the Fireman’s 
Fund Insurance Company. From an order denying a motion 
for judgement notwithstanding the verdict or for a new trial, 
defendant appeals. Reversed, and new trial granted. 


MorpHy, Ew1nc & BrapForp, of St Paul, for Appellant. 
M. D. Munn, of St. Paul, for Respondents. 


Brown, J. 

This is an action on a policy of fire insurance. At the close of 
the testimony the trial court directed a verdict for the plaintiffs. 
The defendant moved for judgment notwithstanding the verdict 
for a new trial, and from an order denying this motion appealed 
to this court. 

The policy sued on was issued upon a building in St. Paul 
owned by the plaintiffs, was for $5,000 and was one of six poli- 
cies identical in form, making a total insurance of $20,000. While 
these policies were in force a fire occurred, which damaged or 
practically destroyed the building. The plaintiffs furnished proofs 
of loss, claiming a total loss. The defendant insisted that the 
loss was not total, and demanded that the question of the amount 
of the loss and damages be referred to referees, as provided in 
the policy in case of a disagreement upon such question. The 
plaintiffs refused to comply with this demand, and, the defendant 
refused to pay, brought this action as for a total loss, and 
in their complaint alleged that the loss was total, and prayed 
judgement for the total amount of the policy sued on, to wit, 
$5,000. The defendant, in its answer, admitted the issuance of 
the policy, that the insurable value of the property, as stated in 
the policy, was $25,000, and that the total insurance on the prop- 
erty was $20,000, but alleged that the entire risk covered by the 
policy amounted to more than $20,000, and that the other com- 
panies carrying insurance on the said property were “coinsurers” 
with the defendant by reason of the fact that the policy contained 
the following so-called “coinsurance” clause: “In consideration 
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of the acceptance by the assured of a reduction from the estab- 
lished rate of 1.05 per cent. to 89 per cent., it is hereby agreed 
that the insured shall maintain insurance during the life of this 
policy upon the property hereby insured to the extent of at least 
80 per cent of the actual cash value thereof at the time of the 
fire, and that, failing to do so, the insured shall be a coinsurer 
to the extent of such deficit, and to that extent shall bear his, 
her, or their proportion of any loss; and it is expressly agreed 
that in case there shall be more than one item of division in the 
form of this policy this clause shall apply to each and every item. 
This clause, at the request of the assured, is atached to and forms 
part of policy No. C—118167 of the Fireman’s Fund insurance 
Company of California, and shall in no case apply to dwellings 
or farm property, nor to any risk wherein the total insurance 
shall be less than $20,000, except grain elevators and warehouses 
and the contents of same.” As a further defense, it was alleged 
that the loss was not total, but partial only, and that for this 
reason the references demanded by it and refused by the plain- 
tiffs was a condition precedent to the right to sue on the policy, 
and that the actual loss from the fire did not exceed $11,000. 

(1) 1. The first proposition of the defendant is that by reason 
of the “coinsurance” clause of the policy, and under R. L. 1905, 
§ 1642, as amended by G. L. 1907, c. 446 (Rev. Laws Supp. 
1909, § 1642), the actual value of the insured property at the 
time of the fire is the basis for determining the amount of the 
loss, notwithstanding the agreed valuation of the property as 
evidenced by the “insurable value” stated in the policy. But the 
trial court ruled that the “coinsurance” clause, under the law 
referred to, had no effect. it being admitted that there was con- 
current insurance which brought the total insurance up to 80 per 
cent of the insurable value stated in the policy; and in this we 
agree with the trial court. We hold that the mere attaching of 
the “coinsurance” clause to the policy, though with the consent 
of both parties to the contract, did not wipe out the “insurable 
value” stated in the policy, and render the policy an open one, 
and that under such a clause the insurer becomes a coinsurer 
within the purview of G. L. 1907, c. 446, only where he fails to 
take out concurrent insurance to the amount specified and re- 
quired by such clause. 

The statute under consideration provides: “Any policy where 
the entire risks covered by the same amounts to more than $20, 
000 may contain a coinsurance clause, if the insured requests the 
same in writing, of which fact such writing shall be the only evi- 
dence, and if in consideration thereof, a reduction in the rate of 
premium is made by the company. When so demanded and at- 
tached to the policy, said agreement shall be binding upon the in- 
sured and the company, and in case of loss the actual cash value 
of the property so insured at the time of the loss, including build- 
ings, shall be the basis for determining the proper amount of such 
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coinsurance and the amount of loss, notwithstanding any previous 
valuation of such building.” 

It appears that the insured in this case requested a coinsurance 
clause, and that pursuant to such request the clause above quoted 
was included in the policy. Looking, then, to this clause, it is 
quite clear that it was simply an agreement by the insured to 
maintain insurance on the property to the extent of at least 80 
per cent of the “actual cash value thereof at the time of the fire,” 
in default of which the insured would themselves become coin- 
surers to the extent of the deficit. Since, therefore, it is admitted 
that the insured maintained insurance covering 80 per cent of 
the “insurable value,” which amount, according to the defendant’s 
own contention hereinafter referred to, even exceeded the amount 
which the plaintiff's were required to carry under a literal inter- 
pretation of that provision of the coinsurance clause specifying 
that 80 per cent of the “actual cash value” of the property “at 
the time of the fire” should be covered by insurance, it would 
also seem very clear that the plaintiffs did not become coinsurers, 
and, so far, at least, as the coinsurance clause is concerned, the 
policy was not an open one, under which the loss was determi- 
nable with reference to the cash value of the property at the time 
of the loss, as distinguished from the “insurable value” stated in 
the policy. 

[5] There is a wide distinction between “coinsurance” and 
“concurrent insurance.” The latter term has been used from time 
immemorial to designate insurance placed in other companies 
covering the same risk. The standard policy permits concurrent 
insurance, and it is permitted in the policy in this case. - We 
venture to say that it is rare indeed that there is not concurrent 
insurance whenever the risk is a large one. Coinsurance, on the 
other hand, is a creature of modern invention, at least in this 
state. When the standard policy law was enacted, and for a 
long time thereafter, it was expressly provided that there should 
be no coinsurance or other clause in the policy which would re- 
duce the amount payable to the insured in the event of loss, to less 
than the amount of the loss, so long as there was insurance to 
cover the same. In 1903 a coinsurance clause was permitted at the 
option of the insured, where the total insurance was not less than 
$25,000 on one risk. Since then, while there has always been in 
the insurance laws a provision forbidding the insertion in a policy 
of a condition limiting the amount to be paid in case of a total loss 
on buildings to less than the amount of insurance on the same, a 
coinsurance clause has been permitted. It is clearly the settled pol- 
icy of the state to avoid controversy over the amount of a loss in 
case of a total loss on buildings. To adopt the rule contended for 
by the defendant would be to create this controversy in every case 
where the risk was over $20,000, and the coinsurance clause 
was attached, no matter whether the actual insurance maintained 
was under or over the the amount which by the terms of the coin- 
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surance clause the insured is required to carry. We hold that there 
is no “coinsurance” where the insured does not bear a proportion 
of the risk himself. When he procures concurrent insurance, 
and the total amount of all the policies on the property is equal 
to or greater than the amount which the insured agrees to carry, 
there is no coinsurance, and the insurable value stated in the 
policy is the only basis for determining the amount to be paid 
in case of a total loss on buildings. 

[2] 2. The second contention of the defendant is that this was 
a partial loss, and not a total one, and therefore that the insured 
is entitled to recover on the basis of the actual loss, which could 
be determined with reference to the actual value of the property 
at the time of the fire, as distinguished from the “insurable value” 
stated in the policy. The first question here is whether the loss 
was total or partial. An examination of the record leads us to 
the conclusion that the evidence on this point was conflicting and 
that the question was for the jury. Witnesses for the defendant 
testified that the walls of the building, and certain iron posts, 
trusses, and joists, could be used in place in reconstruction. 
Witnesses for the plaintiff testified to the contrary. We are 
unable to say that it conclusively appears that the loss was to- 
tal under the decision in N. W. Mutual Life Ins. Co. vs. Roch- 
ester German Ins. Co., 85 Minn. 48, 88 N. W. 265, 56 L. R. 
A. 108. For the purposes of this appeal, therefore, we must 
treat the loss as partial. 

[3] This brings. us to the second question on this branch of 
the case, namely, whether in case of a partial loss the insurable 
value agreed upon in the policy is to be taken as the basis of de- 
termining the actual loss, or whether such loss must be calculated 
with reference to the actual value of the property at the time of 
the fire. The trial court, in directing a verdict for the plaintiffs, 
adopted the theory that the defendant was bound by the insur- 
able value as stated in the policy, and that the amount of the 
actual loss should be determined by deducting from the insurable 
value the value of the portion of the building which could be 
used in place in reconstructing the building. Upon this basis it 
was found that the result was a loss in excess of the total insur- 
ance on the building, and under the doctrine of Ohage vs. Union 
Ins. Co., 82 Minn. 426, 85 N. W. 212, Moore vs. Sun Fire 
Office, 100 Minn. 374, 111 N. W. 260, and Moore vs. Phoenix 
Ins. Co., 100 Minn. 393, 111 N. W. 263, the defendant was held 
liable for the full amount of the policy sued on. The defendant 
on the trial offered to prove that the total value of reconstructing 
the building was $20,500. ‘This evidence was excluded, on the 
theory that the defendant was bound by the insurable value stated 
in the policy, namely, $25,000. We must assume that, if this 
evidence had been admitted, it would have been shown that the 
amount of the actual loss was less than the total insurance; 
for it was found by the trial court that the value of the portion 
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of the building remaining in place was nearly $5,000. Hence 
the correctness of this ruling whereby the above-mentioned ev- 
idence was excluded, and of the order directing a verdict depends 
wholly upon whether the amount of the insurer’s liability is, in 
case of a partial loss, to be arrived at with reference to the insur- 
able value, as stated in the policy or by disregarding such value 
and looking to the actual value at the time of the fire. 

The valued policy provision of the statute contained in R. L. 
1905, § 1641, as amended by G. L. 1907, c. 446, after providing 
that every company insuring any building shall cause its insur- 
able value to be fixed and stated in the policy, declares that in 
the absence of change increasing risk, or of fraud, “the whole 
amount mentioned in the policy upon which the insured re- 
ceives a premium shall be paid in case of total loss, and in case 
of partial loss the full amount thereof.” There can be no doubt 
that this language means that in case of a partial loss the full 
amount of such partial loss shall be paid. Before the revision, 
the language was : “And in case of a partial loss the full amount 
of the partial loss shall be paid.” It is plain that the revivers did 
not intend to change the law on this point, but only to eliminate 
what they considered to be superfluous words. It is quite evident, 
furthermore, from this statute, and from other provisions of the 
law and of the standard form of policy—and a policy in such form 
must be construed as the voluntary contract of the parties (Kol- 
litz vs. Equitable, etc., Ins. Co., 92 Minn. 234, 99 N. W. 892)— 
that it was intended that in case of a total loss on buildings the 
recovery shall be on the basis of the insurable value as stated in 
the policy, but that in the case of a partial loss on buildings, or 
a total or partial loss on other property, the amount of the loss 
shall be recovered, without reference to the insurable value as 
stated in the policy. For instance, the law as well as the policy 
provides that, except in case of a total loss on buildings, the 
amount of the loss shall be submitted to arbitrators, if not agreed 
upon. It is also provided, in the standard form of policy pre- 
scribed by the statute, that the amount of the loss or damage is 
to be estimated, except in the case of a total loss on buildings, 
“according to the actual value of the insured property at the time 
when such loss of damage happens,” and the standard form also 
provides that, except in case of total loss on buildings, the proofs 
of loss shall state the value of the property. Indeed, we do 
not understand that it is directly contended by counsel for plain- 
tiffs that the insurable value of the building as stated in the policy 
is to be used as a basis for determining the amount of the re- 
covery where the loss is clearly not total. _ 

[4] The basis of the plaintiff's contention, and of the trial 
court’s ruling, seems to be the rule announced in Ohage vs.Union 
Ins. Co., supra, that, where the loss is greater than the amount 
of total insurance, arbitration is not a condition precedent to 
recovery on the policy. But it is not said, either directly or by 
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implication, in the Ohage Case, that the insurable value stated in 
the policy is the basis for determining the amount of the loss, 
in case of a partial loss. It is said in that case that it was prac- 
tically conceded that the loss was greater than the insurance, 
and therefore that a verdict was properly directed. The building 
insured in the Ohage case was totally destroyed, except the foun- 
dation, and while not, strictly speaking, a total loss, yet it was 
total as far as the superstructure was concerned, and it was con- 
sidered a useless thing to submit the amount of damages to 
referees. In the present case, as we have said, it was seriously 
contended by the defendant that the actual loss was considerably 
less than the insurance, and this it was not allowed to show. Had 
it appeared by the evidence here, or had it been conceded, that 
the actual loss was greater than the insurance, the rule of the 
Ohage Case would apply. 

In Moore vs. Sun Fire Office, supra, the complaint alleged a 
total loss, and also alleged the actual amount of the loss. The 
defendant denied both of these allegations, and denied all lia- 
bility on the policy. It was held that the right of arbitration 
was waived, and also that, as it appeared conclusively that the 
amount of loss exceeded the total amount of insurance, therefore 
that no appraisal was required. That it was not held, either in 
this case or the Ohage Case, that the insurable value controls 
in case of a partial loss, is clearly apparent from the following 
language from the opinion written by Mr. Justice Elliott: 
“The statute provides for the recovery of the full amount of the 
valuation in case of a total loss, and the amount of damages in 
case of partial loss. In one case, the amount of recovery is de- 
termined by proof of the fact of the total destruction of the build- 
ing, and in the other by proof of the actual amount of the dam- 
age.” To like effect is the language of Mr. Justice Lewis in N. 
W. Mutual Life Ins. Co. vs. Rochester German Ins. Co., 85 Minn. 
at page 53, 88 N. W. at page 267, 56 L. R. A. 108: “If the loss 
occasioned by the fire was total, the stipulated value put an end to 
any inquiry as to the amount of the loss. The provision was 
adopted for the purpose of avoiding the uncertainty of determin- 
ing the value after the fire. For the same purpose, a speedy 
method by means of arbitration is provided for determining the 
amount of damage in cases where the loss is only partial.” 

Our conclusion is that it was error to direct a verdict for the 
full amount of the policy. The question of whether the loss was 
total or partial should have been submitted to the jury, with in- 
structions to return a verdict for the full amount of the policy 
in case the loss was found to be total, but if the loss was found 
to be partial, and less in amount than the total insurance, to re- 
turn a verdict for the defendant. If the actual loss, though par- 
’ tial, was found to be greater than the amount of the insurance, 
however, the plaintiffs would be entitled to a verdict for the full 
amount of the policy under the rule in the Ohage Case. 
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In determining the actual amount of a partial loss, the insurable 
value as stated in the policy should not be used as a basis; but 
the question should be decided upon the evidence before the jury 
that tends to prove what is the amount of the actual loss and 
damage sustained by the insured from the fire, the actual value 
of the building at the time of the fire, cost of reconstruction, cost 
of removing the débris, and amount of salvage, all being proper 
subjects of inquiry. 

Though the ruling is not involved on this appeal, we have some 
doubt whether the trial court ruled correctly in excluding the 
ordinance relating to the duties of the building inspector and the 
order of that official requiring the plaintiffs to take down the 
walls of the insured building after the fire. This question should 
be carefully considered on a new trial, in the light of the decision 
in Larkin vs. Glens Falls Ins. Co., 80 Minn. 527, 83 N. W. 409, 
81 Am. St. Rep. 286. We do not decide it here, the record being 
insufficient to enable us to do so; nor do we intimate what our 
decision would be, were the question before us. 

Order reversed, and new trial granted. 


—_——_—-$e@—__-—— 


COURT OF APPEALS OF KENTUCKY. 


LIMERICK 
vs. 


HOME INS. CO.* 


FIRE INSURANCE—WAIVER OF CONDITION OF POLICY. 


An insurance company waived a condition of a policy that it should not 
be liable for any loss occurring while any part of the premium note 
remained past due and unpaid, where a letter from its agent making 
an unconditional demand that he mail a check in payment of the 
past-due note arrived while the insured’s barn was burning, and the 
insured immediately complied with such demand. 


(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 


Appeal from Circuit Court, Grant County. 

Action by R. E. Limerick against the Home Insurance Com- 
pany. From a judgment for defendant on instructed verdict, 
plaintiff appeals. Reversed and remanded. 


O. S. Hocan, of Frankfort, and Crore, Dickerson & CLAy- 
Ton, of Cincinnati, Ohio, for Appellant. 


———————————————— 


* Decision rendered, Dec. 3, 1912. 150 S. W. Rep. 978. 
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A. G. DE JARNETTE, of Williamstown, and FLEXNER & Gorpon, 
of Louisville, for Appellee. 

Hosson, C. J. 

On April 15, 1908, R. E.. Limerick insured his dwelling house, 
its contents, and a barn in the Home Insurance Company for 
five years; the premium to be paid in five annual installments. 
The insurance on the barn was $500. At the time of the issual 
of the policy he made a cash payment and gave his note for four 
annual installments payable May 1, 1909, 1910, I911, 1912. The 
installment of the premium note, which came due May 1, I9I1I, 
was not paid when due, and had not been paid on June 5, 1911, 
when the barn covered by the policy was struck by lightning and 
destroyed by fire. The policy contained this provision: “But 
it is expressly agreed that this company shall not be liable for any 
loss or damage that may occur to the property herein mentioned 
while any installment of the installment note, given for premium 
upon the policy, remains past due and unpaid; or while any 
single payment, promissory note (acknowledged as cash or other- 
wise) given for the whole or any portion of the premium, re- 
mains past due and unpaid. Payments of notes and installments 
thereof must be made to the said Home Insurance Company at its 
western Farm Department office in Chicago, Illinois, or to a 
person or persons expressly authorized to collect the same for 
said company. And it is expressly agreed that the failure of the 
assured to receive the notices that may be sent by the company 
of the approaching maturity of the premium note or notes, or 
any installment thereof, shall not operate to render the company 
liable for any loss or damage while such note or notes, or install- 
ment thereof, remain overdue and unpaid. The company may col- 
lect, by suit or otherwise, any past due notes or installments there- 
of, and a receipt from the said Chicago office of the company for 
the payment of past-due notes or installments must be received 
by the assured before there can be a revival of the policy, such 
revival to begin from the time of said payment, and in no case 
to carry the insurance beyond the end of the original term of this 
policy.” 

A similar provision was contained in the application signed by 
the insured and in the note which he executed. On June I, 1911, 
the company by its agent wrote the insured the following letter: 
“Falmouth Kentucky, June 1, 1911. Doctor R. E. Limerick, 
Corinth, Ky.—Dear Sir: Say, doctor, the Home Insurance Com- 
pany has mailed your installment note to me for collection. So 
please send me your check as soon as you receive this notice for 
$28.00 payable to the Home Insurance Company of New York and 
I will send it in with the note to the company. So please attend 
to this at once and oblige, Yours very truly, A. G. Meador.” 
This letter was received by Dr. Limerick on June 5th while the 
barn was burning. He thereupon mailed the agent a check for 
the amount of the note, which was in due time received by the 
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agent and returned to the insured on the ground that the barn 
was burned when the check was sent, and the company was not 
liable. This suit followed. At the conclusion of the evidence 
for the plaintiff which showed these facts, the circuit court in- 
structed the jury peremptorily to find for the defendant. The 
plaintiff’s petition having been dismissed, he appeals. 

In Walls vs. Home Ins. Co., 114 Ky. 611, 71 S. W. 650, 24 Ky. 
Law Rep. 1452, 102 Am. St. Rep. 298, a similar policy had been 
issued, and the insured had failed to pay one of the installment 
notes. In that case, as here, the insurance company had demanded 
payment of the full amount of the installment long after it was 
due, and it was held that the unconditional demand of payment 
was a waiver of the forfeiture of the policy. The court, fol- 
lowing Moreland vs. Union Central Life Ins. Co., 104 Ky. 129, 
46 S. W. 516, 20 Ky. Law Rep. 432, said: “The question here 
presented is, Has the insured waived that condition of its contract 
of insurance providing for lapsing of the policy upon default 
in payment of the premium? ‘That the insurer could not be com- 
pelled to carry this liability under the contract without payment in 
advance is not to be doubted. On the other hand, if it saw proper 
to carry the liability without the payment of the premium in ad- 
vance, it could do so. Here the premium had been in default 
from June until January following, when the company was in- 
sisting upon the payment of the whole of the premium for the 
current year. Nothing would be owing the company for the time 
from June 1, 1900, until the dates of the respective demands for 
the payment of the premium thereafter, if, as a matter of fact, 
the policy had elapsed, and the company was not bound thereon 
because manifestly, if the company was not bound for the loss in 
case of fire, the insured was not bound for the payment of the 
premium during such time. On the other hand, if the insured was 
bound for the payment of the premium, and was so treated by the 
company and acceded to by the insured, then it must follow that 
the company was bound upon its policy, for that, and that alone, 
could uphold as a consideration the promise and obligation of 
the insured to pay the premium. As said in the Moreland Case, 
supra, the action of the company in demanding unconditionally 
the payment of the note was an act inconsistent with the idea 
that the policy had lapsed, and that it was not bound thereon. 
The same principle was approved and applied by this court in 
Moore vs. Insurance Co., 107 Ky. 273 [53 S. W. 652, 21 Ky. 
Law Rep. 977].” ~ 

It will be observed that the letter in this case is an unconditional 
demand for the payment of the entire note. No conditions are 
attached to the demand, and nothing is said about the insurance 
not being in effect. In New England Life Ins. Co. vs. Spring- 
gate, 129 Ky. 627, 112 S. W. 681, 113 S. W. 824, 19 L. R. A. 
(N. S.) 227, where a letter much similar had been written, this 
court said: “The company was insisting on the payment of the 
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note. It treated the policy as in force, and took the risk of the 
assured being in good health. It cannot be allowed to withdraw 
the election it thus made when it subsequently ascertained that 
the assured was then sick and afterwards died. The latter shows 
an unequivocal election to treat the policy as a subsisting obliga- 
tion.” 

In that case it was pointed out that it was not material that the 
letter was not received by the assured before the loss occurred, 
as the case turned, not on his conduct, but on the election of the 
company not to treat the policy as forfeited; the letter having 
been written before the loss occurred. See, also, N. Y. Life Ins. 
Co. vs. Evans, 136 Ky. 391, 124 S. W. 376. A contrary rule was 
not intimated in Continental Ins. Co. vs. Peden, 145 Ky. 775, 141 
S. W. 43. In that case the company did not unconditionally 
demand the payment of the note. Pointing this out, we said: 
“What is the effect of the letter? It does not demand the pay- 
ment of the note at all hazards; it does not recognize the note 
as a subsisting liability, except in the event that appellee desires 
to revive his insurance; it states most emphatically that, when the 
amount due is received, proper receipt reviving the insurance will 
be forwarded.” Again it states: “You will readily realize the im- 
portance of paying the installments at an early date in order that 
the insurance may be reinstated.” In the notice mailed on the 
15th, we find the following: “The amount of payment necessary 
to revive the insurance under the above policy is $9.40.” In an- 
other part of the notice is the following: “If you do not desire 
to have the insurance revived, the amount now required to pay 
the earned premium to date is $18.60. While the law requires 
us to designate the amount of the earned premium you must pay 
to cancel policies, for your own protection we would prefer you 
to pay your delinquent premium installment and thus revive your 
insurance. The difference between this case and the cases of 
Walls vs. Home Ins. Co., and Moreland vs. Union Central Life 
Ins. Co. may readily be seen. In each of these cases the com- 
pany recognized the note as a liability at all events, and made an 
unconditional demand for payment. In the present case there 
was no unconditional demand for payment, but merely a notice or 
request to pay in the event the insured desired to revive the in- 
surance.” 

The company here, having made an unconditional demand for 
the payment of the note, is liable on the policy on the facts 
shown. The circuit court erred in instructing the jury to find 
for the defendant. 

Judgment reversed, and cause remanded for further proceed- 
ings consistent herewith. 
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PHILADELPHIA UNDERWRITERS AGENCY. OF FIRE 
ASS’N oF PHILADELPHIA vs. BROWN.* 


(Court of Civil Appeals of Texas. Texarkana.) 


INCENDIARISM—EVIDENCE—MOTIVE. 


In an action on a policy of fire insurance where the evidence strongly 
tended to show that loss was occasioned by incendiarism committed 
by plaintiff or at his instance, evidence as to the existence of a mort- 
gage on the property was admissible as tending to show a motive. 


(For other cases, see Insurance, Cent. Dig. §§ 1678, 1679; Dec. Dig. § 653.) 


* Decision rendered, Nov. 21, 1912. 151 S. W. Rep. 890. 


DOWNING vs. FARMERS’ MUT. FIRE INS. CO.* 


(Supreme Court of Iowa.) 


STIPULATIONS—ADJUSTMENT BY BOARD OF DIRECTORS— 
CONCLUSIVENESS. 


A by-law of a co-operative insurance association, stipulating that, on 
failure of the adjuster and insured to agree as to the amount of the 
loss or as to whether there is any liability, the matter shall be referred 
for final adjustment to the directors, does not make a decision of the 
directors final, but insured may resort to the court to determine the 
liability of the association. 


(For other cases, see Insurance, Cent. Dig. § 70; Dec. Dig. § 56.) 


* Decision rendered, Dec. 12, 1912. 138 N. W. Rep. 917. 
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ACCIDENT AND HEALTH. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY, 


HARRIS 


US. 


AMERICAN .CASUALTY. CO. or ‘Reapine, Pa.* 


CONSTRUCTION: OF POLICY—“COLLISION.” 


“Collision”: means the act of colliding, and imports striking together; 
violent contact.. Both. bodies need not be in motion. 


(For other cases, see Insurance, Dec. Dig. § 424.) 
(For other definitions, see Words and_ Phrases, vol. 2, pp. 1258, 1259.) 


RISKS—COLLISION—“OBJECTS.” 

Water and land are “objects,” and an automobile which runs into either 
or both bodies collides. with an object or objects. 

(For other cases, see Insurance, Dec. Dig. § 424.) 


CONSTRUCTION OF CONTRACT—CONSTRUCTION IN FAVOR 
OF ASSURED. 

It is a familiar rule that, if a policy of insurance be susceptible of two 
meanings, that construction is to be adopted which is most favorable 
to the insured. Conditions and stipulations in such a policy are to be 
construed most strongly against the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. § 
146.) ; 

(For other definitions, see Words and Phrases, vol. 6, pp. 7875, 7876; 
vol. 8, pp. 7735.) 


RISKS—COLLISION—UPSET. 


A provision.in an insurance policy that damages to an automobile re- 
sulting from collision due wholly or in part to upsets shall be ex- 
cluded does not operate to defeat recovery where an automobile ran 
off a highway bridge, was precipitated into the water below, and 
landed at the bottom. of the steam upside down, the collision not, 
being due to the upset; the upset being rather the result of the col- 
lision. When the car ran off the bridge, dynamic force and gravita- 
tion determined the position in which it would strike first the water: 
and then the bed of the stream; its final position being merely in- 
cidental to collision with the water and the land. 


(For other cases, see Insurance, Dec. Dig. § 424.) 
Vredenburgh, J., dissenting. 


Error to Supreme Court. 

Action by Howard G. Harris against the American Casualty’ 
Company of Reading, Pa. Judgment for defendant, and plain- 
tiff. brings error. Reversed, and venire de novo awarded. 


* Decision rendered, Nov. 21, 1912. 85 Atl. Rep. 194. ‘Syllabus by the 
Court. 





310 Insurance Law Journal Vol. 42. [Feb., 1913. 


Witson & Carr, of Camden, for Plaintiff in Error. 
Joun H. Backes, of Trenton, for Defendant in Error. 


WALKER, C. 

The writ of error in this case brings under review the propriety 
of the direction of a verdict for the defendant in the Atlantic 
Circuit where the issue between the parties was tried before a 
jury. The plaintiff in error was the owner of an automobile which 
was being driven by his chauffeur over a bridge on the highway 
between Atlantic City and Pleasantville. The sides of the bridge 
were protected by guard rails made of posts and planking. The 
car crashed through the rail on one side, and was precipitated 
into the stream below. The machine turned upside down after 
leaving the bridge, and rested in an inverted position on the bed of 
the stream. By agreement of counsel, it was stipulated that the 
liability of the defendant insurance company, if any, was the sum 
of $1,200. There were no disputed facts, and the question turned 
upon the construction of the contract of indemnity by which the 
plaintiff was insured by the defendant company. The policy was 
one insuring the plaintiff against loss and expense or both arising 
from ownership, maintenance, or use of an automobile, with an 
indorsement on the policy insuring against damage resulting from 
an automobile collision, which indorsement, so far as pertinent, 
reads as follows: “In consideration of an additional premium 


of seventy-five dollars ($75.00) this policy, subject to all its pro- 
visions and conditions, is hereby extended to include Joss or dam- 
age to any automobile (including equipment) enumerated and 
described in the warranties, resulting solely from collision with 


any moving or stationary object; (excluding however) * * * 


(c) damage resulting from collision due wholly or in part to up- 
sets.” At the conclusion of the case each side moved for the 
direction of a verdict; the plaintiff, because the car collided with 
a moving and a stationary object, namely, the water and the earth 
under the water at the point where it ran off the bridge, and the 
defendant, because the moving water and stationary earth be- 
neath, with which the machine came in contact, were not moving 
and stationary objects contemplated in the policy, and because, 
further, the machine upset, and the company was not, under the 
terms of the policy, liable for damages caused by an upset. The 
learned trial judge observed that he was unable to conclude that 
the damage to the plaintiff’s automobile was the result of a colli- 
sion with a moving or stationary object within the meaning of the 
policy, and therefore directed a verdict for the defendant ; where- 
upon the plaintiff prayed an exception, which was granted and 
sealed accordingly. 

Counsel for the defendant in error argues that there was no 
injury occasioned by reason of the collision of the automobile 
with the guard rail on the bridge, that whatever injury occurred 
was sustained by immersion and contact with the bed of the 
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stream, and that the plaintiff’s counsel at the trial disaffirmed. any 
right of recovery on account of the collision with the guard rail. 
An inspection of the record does not show that the plaintiff’s 
counsel unequivocally committed himself to that position. True, 
in arguing against defendant’s motion for the direction of a ver- 
dict, the plaintiff’s counsel remarked that the guard rail was not 
a factor except so far as it may have retarded the accident, but 
was not a factor in causing the accident, so that the situation was 
as though the machine had fallen off an unguarded roadway. 
Prior, however, to the motion for direction of a verdict, counsel 
for the plaintiff was asked by the court if he made any claim for 
damage by reason of the contact or collision with the rail, and he 
answered there would be some incidental damage that the car 
in colliding with the rail probably suffered, breaking lamps and 
so on, but that the question of damage was fixed at $1,200, and, 
if they were entitled to anything, it was $1,200, so he did not 
think it necessary to prove damages in any way. This was con- 
sistent with the declaration which counts for any injury occa- 
sioned by the automobile being brought into collision with the 
guard rail of the bridge as well as by collision with a certain mov- 
ing object, namely, the water of the stream below, and a certain 
stationary object, namely, the bed of the stream below the water. 
It might well be decided upon this state of facts that the col- 
lision with the guard rail occasioned at least nominal damages, 
and that as the parties had stipulated that, if there were damages, 
they should be assessed at $1,200, the judgment should be re- 
versed and a venire de novo awarded; but this question is not 
decided, as the same result is reached upon other grounds, which 
will shortly be stated. 

[2] As there could have been no collision without the pres- 
ence of an object with which to collide, we will first consider 
whether the water of the stream and the earth beneath it were 
objects within the meaning of the policy. The Standard Dic- 
tionary defines “object” as “anything which comes within the cog- 
nizance or scrutiny of the senses; especially anything tangible or 
visible. * * * Anything, whether concrete or abstract, real 
or imaginary, that may be perceived or apprehended by the mind; 
that of which the understanding has knowledge.” Water and 
land, therefore, are objects—physical objects. They are not ab- 
stract or imaginary, but tangible, visible, concrete, and real, and 
may be perceived and apprehended by the mind. The understand- 
ing has knowledge of them. 

[1] “Collision” means the act of colliding; a striking together ; 
violent contact. See Standard Dictionary. The Supreme Court 
of the United States in London Assurance Co. vs. Companhia 
De Moagens Do Barreiro, 167 U. S. 149, at page 155, 17 Sup. Ct. 
785, at page 787, 42 L. Ed. 112, at page 119, speaking to the sub- 
ject of collision in admiralty law, said: “As to the first, we think 
that the vessel was ‘in collision’ within the meaning of the lan- 
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guage used:in the certificate which represented and took the 
place of ‘the policy. It was not necessary that the vessel should 
itself be in motion at the time of the collision. If while anchored 
in the harbor a vessel is run into by another vessel, it would 
certainly be said that the two vessels had been in collision, al- 
though one was at anchorage and the other was in motion. * 
* * It is impossible, as we think, to give a certain and definite 
meaning to the words ‘in collision,’ or to so limit their meaning 
as to plainly describe in advance, that which shall and that 
which shall not amount to a collision, within the meaning of this 
policy.” Equally so with reference to any other form of policy. 
Just as certainly so with reference to an automobile insurance 
policy. Both bodies need not be in motion; but, if both had to 
be moving in order that there be a collision ordinarily, it would not 
be so in this case, for, by the very terms of the policy sued on, the 
plaintiff is entitled to recover damages resulting solely from col- 
lision with any moving or stationary object. ‘Therefore he is 
entitled to damages (stipulated as to amount), unless within the 
meaning of the policy the moving or stationary object must be 
perpendicular, instead of horizontal. ‘There are no words in 
the policy which limit the meaning of the object to a perpendicular 
one. 

Suppose a person driving an automobile along a road comes 
to a place where a highway bridge over a chasm had fallen away, 
and the machine be precipitated to the ground below, can it be 
said that there could be no recovery under such a policy as is 
here sued on because the damage to the machine was caused by 
collision with the flat earth, instead of some upright or perpen- 
dicular object on the earth? We think not. To hold that there 
could be no recovery under such circumstances would be to mis- 
construe terms of a contract concerning which there is no room 
for construction, because the meaning is perfectly plain. Again, 
suppose an automobile ran off a bridge over a stream, and one 
of the rear wheels caught on an upright, and the car hung sus- 
pended in the water, and was considerably damaged by the flow 
of the water, can it be asserted that no compensation could be re- 
covered for that damage under the terms of a policy such as sued 
on because, forsooth, the car did not collide with a moving object? 
Water is certainly an “object,” and it “moves,” and the policy 
undertakes to insure against damage occasioned by collision with 
a moving object. The liability it seems would be within the ex- 
press terms of the policy. Map she 

[3]: But, assuming that there is such ambiguity in the terms 
of the policy, that would make it at least doubtful as to whether 
collision with water and land, horizontal objects, was within the 
terms of the policy, still it is a familiar rule that the words used 
ina policy of insurance should be interpreted most strongly 
against the insurer where the policy is so framed as to leave room 
for. two constructions. Liverpool, etc., Ins. Co. vs. Kearney, 180 
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U. S. 132, 21 Sup. Ct. 326, 45 L. Ed. 460. Therefore, if there be 
any doubt as to whether moving water or the surface of the land 
under it, being horizontal objects, are within the terms of the pol- 
icy, which doubt is not conceded to exist, still the law governing 
the construction of the sort of contract under consideration comes 
in aid of the plaintiff’s contention, and makes the defendant’s 
liability plain. 

[4] It remains only to discuss the question of “upset”; de- 
fendant’s counsel contending that, damages due to that cause not 
being recoverable within the terms of the policy, the direction of 
a verdict for defendant was right. It is true that it is provided 
in the indorsement insuring against damage resulting from colli- 
sion that “damage resulting from collision due wholly or in part 
to upsets” shall be excluded. But it cannot be said that the col- 
lision of the plaintiff’s automobile with the water and land under 
the water was caused by an upset. It may be that the car upset 
by reason of contact with the water or the earth, but the collision 
was not due to an upset—the upset may have been the result of 
the collision. The provision in the policy cannot mean that, 
where collision has first taken place, there can be no recovery 
because, as the result of the collision, the machine is upset. When 
the car ran off the bridge, dynamic force and gravitation deter- 
mined the position in which it would strike first the water and then 
the bed of the stream. Its final position was merely incidental to 
the collision. 

The above views lead to a reversal of the judgment of the 
circuit court and to the reward of a venire de novo. 

Vredenburgh, J., dissents. 


CITY COURT OF NEW YORK. 


TRIAL TERM. 


HARDENBURGH 
vs. 
EMPLOYERS’ LIABILITY ASSUR. CORPORATION, Limrrep.* 


ACCIDENT TO AUTOMOBILE—“COLLISION.” 


Where plaintiff's automobile, on meeting a team, was compelled to steer 
into the grass at a point on a level with the roadbed, and while en- 
deavoring to return to the roadbed it was overturned, there was a 
sufficient “collision” with the shoulder of the roadbed, within the 


* Decision rendered, Oct., 1912. 138 N. Y. Supp. 662. 
Vol. XLIT.—20. 
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meaning of a policy insuring against collision, to justify a verdict for 
plaintiff, if the automobile did not strike the roadbed. 
(For other cases, see Insurance, Dec. Dig. § 424.) 


(For other definitions, see Words and Phrases, vol. 2, pp. 1258, 1259.) 


INJURY TO AUTOMOBILES—“ROADBED.” 


Where an owner of an automobile, on meeting a team, was compelled 
to steer into the grass below the level of the roadbed, and while 
endeavoring to return the machine was overturned, the accident was 
not suffered in the “roadbed,” within a policy excluding insurer from 
liability for damages caused by striking any portion of the roadbed; 
the word “roadbed,” in common roads, meaning the whole material 
laid in place and ready for travel, or the material part of the road. 


(For other cases, see Insurance, Dec. Dig. § 424.) 
(For other definitions, see Words and Phrases, vol. 7, pp. 6255, 6256.) 


Action by William P. Hardenburgh against the Employers’ 
Liability Assurance Corporation, Limited. Verdict for plaintiff. 
Motion for new trial denied. 


CiIFForD C. Roserts, of New York City, for Plaintiff. 
BERTRAND L. PETTIGREW, of New York City, for Defendant. 


GREEN, J. 

This action was brought to recover upon a policy of insurance 
covering an automobile. The automobile sustained damage. The 
action came on for trial, and a verdict was directed for the plain- 
tiff. A motion was then made to set aside the verdict and for 
a new trial, which motion is now before the court. 

The language of the policy material to the point in issue is as 
follows :-— 

“This policy * * * is extended to indemnify the assured 
against loss or damage to * * * the automobiles herein de- 
scribed, * * * if caused solely by collision with another ob- 
ject either moving or stationary (excluding, however, * * * 
all loss or damage caused by striking any portion of the road- 
bed or by striking street or steam railway rails or ties, and all 
loss or damage caused by the upset of the insured automobile, 
unless such upset is a direct result of such collision as is covered 
hereby ).” , 

The automobile in question, while running along a road in New 
Jersey, meeting a horse and wagon coming in an opposite direc- 
tion at a turn in the road, was compelled to keep to the right and 
steered into the grass to the right of the road. The point at which 
the automobile started to steer into the grass was on a level with 
the roadbed, and ran from thence on an incline for about 150 
feet until it formed a ditch about 3% by 5 feet below the level of 
the roadbed. The automobile, in endeavoring to return to the 
roadbed, and while in a position at right angles to the road, and 
while it was proceeding up the shoulder of the road formed from 
the level of the roadbed on an incline down to the bottom of the 
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ditch, was overturned, and the injury to the machine was sus- 
tained. The defendant resists liability in this case, claiming that 
there was no “collision” within the meaning of the policy, and 
that where the accident happened was a part of the “roadbed,” 
and consequently that the defendant is not liable. 

[1] As to the first point raised, that there was no “collision” 
within the meaning of the policy, I am of the opinion that that 
may be readily disposed of, because, when the automobile started 
on the incline to reach the roadbed, there was a sufficient “colli- 
sion” with the shoulder of the roadbed and the wheel, within the 
meaning and intent of the policy, to justify a verdict, in case the 
automobile did not strike the roadbed. If the accident happened 
by striking any portion of the roadbed, of course by the provisions 
of the policy the plaintiff cannot recover. The word “roadbed” 
is defined by Webster’s International Dictionary as follows :— 

“In railroads the bed or foundation on which the superstruc- 
ture (ties rails, etc.) rests; in common roads, the whole material 
laid in place and ready for travel.” 

The definition given by the Standard Dictionary is :— 

“The material part of the road.” 

[2] It is conceded that this accident occurred at a point which 
was not a point of travel, and was at a point adjacent to and ad- 
joining the point of travel, or at the edge of the shoulder of the 
roadbed, and I am of the opinion that it would be an extremely 
strained construction of the language of the policy of insurance 
to say that the point where this automobile wheel came in con- 
tact with the incline was the “roadbed” within the meaning of 
the policy of insurance in question. The common acceptation 
of the word “roadbed,” and particularly in view of the intent 
and purpose of this policy of insurance, would be the definition 
as laid down in both dictionaries, supra :— 

“In common roads, the whole material laid in place and ready 
for travel,” or “the material part of the road.” 

This accident, within the definition, in my judgement, was not 
suffered in the “roadbed,” nor in the material part of the road, 
within the meaning of this policy, and for that reason I am of 
the opinion that the direction of the verdict in favor of the plain- 
tiff was right and proper. 

The motion to set aside the verdict and for a new trial is denied. 
Ten day’s stay and thirty days to make a case after the entry of 
judgment. 

Motion denied. 
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COURT OF APPEALS OF KENTUCKY. 


ETNA LIFE INS. CO. et at. 
vs. 


RUSTIN.* 


eg te POLICIES— SUFFICIENCY OF EVIDENCE—CAUSE 


In an action on an accident insurance policy in which defendants pleaded 
that insured either killed himself or procured another to kill him, evi- 
dence that he was found on his porch shot in the abdomen, and said 
that a man had shot him, made a prima facie case for plaintiff. 


(For oes) cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
i 


ACTIONS ON POLICIES—INSTRUCTIONS. 


In an action on policies insuring a person against death resulting directly 
and independently of all other causes from bodily injuries effected 
solely through external, violent, and accidental means, where there 
was evidence that he was found shot, and said a man had shot him, 
and evidence tending to show that he either shot himself or procured 
some one to shoot him, instructions that if the wound causing his 
death was inflicted accidentally, either by himself or another, or in- 
tentionally by another without his consent or procurement, the law 
was in his favor, but if he committed suicide, sane or insane, or if 
the wound was inflicted intentionally by another with his consent or 
procurement the law was for defendants, and the jury should so find— 
properly submitted the case as made by the evidence. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. 
§ 669.) 


ACTIONS Ye POLICIES--SUFFICIENCY OF EVIDENCE—CAUSE 
OF DEATH. 


A policy aa insurance provided for payment of a specified sum upon the 
death of insured through external, violent, and accidental means, and 
in the clause containing the promise to pay contained no qualification 
or exception or reference to a subsequent part of the policy providing 
that in case of death from injuries intentionally inflicted upon in- 
sured by another person, except assault committed for the purpose 
of burglary or robbery, only one-tenth of the principal sum should 
be paid. The evidence in an action thereon tended to show that in- 
sured was shot on the porch of his residence by some unknown man, 
but, showed nothing else tending to show an assault for robbery or 
burglary. Held, that the rule that if on one state of facts plaintiff 
may recover, and on another not, and the evidence tends no more 
strongly to prove the first state of facts than the second, no recovery 
can be had, did not apply because the burden was on defendant to 
allege and prove the facts limiting its liability. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


* Decision rendered, Dec. 10, 1912. 151 S. W. Rep. 366. 
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ACTION ON POLICY—NECESSITY OF NEGATIVING EXCEP- 
TIONS. 


Where a policy contains a general clause containing a promise to pay 
without any reference to a subsequent separate and distinct clause 
containing limitations on the liability under the policy, a party relying 
on the general clause may plead it without noticing the exception. 


(For other cases, see Insurance, Cent. Dig. §§ 1575, 1576, 1579, 1580, 1584- 
1586, 1592, 15908; Dec. Dig. § 629.) 


Appeal from Circuit Court, Jefferson County, Common Pleas 
Branch, First Division. 

Action by Grace H. Rustin against the Aitna Life Insurance 
Company and others. Judgment for plaintiff, and defendants 
appeal. Affirmed. 


Marion W. Ripy and Bennett H. Youn, both of Louisville, 
for Appellant Casualty Co. 

Frep Forcut, Jr., of Louisville, and Epwin A. Jones, of New 
York City, for Appellant Fidelity & Casualty Co. 

TRABUE, DooLAN & Cox, of Louisville, and WumLL1AM Bro- 
Smit and C. R. Dickenson, both of Hartford, Conn., for Ap- 
pellant, Travelers’ Ins. Co. 

Koun, BincHaM, Sioss & SPINDLE, of Louisville, for Appel- 
lant, A&tna Life Ins. Co. 

T. J. Manoney, of Omaha, Neb., and WM. MarsHa. BuL- 
Litt and Bruce & Burt, all of Louisville, for Appellee. 


Hosson, C. J. 

These suits were brought by Grace H. Rustin against appellants 
to recover on certain policies issued by them on the life of her 
husband, Dr. Frederick Rustin of Omaha, Neb. The policies 
insured against death “resulting directly and independently of 
all other causes from bodily injuries effected solely through ex- 
ternal, violent and accidental means.” The defendants denied 
the allegations of the petition, and pleaded, in substance, that Dr. 
Rustin either killed himself or procured another to kill him. There 
was a trial before a jury which resulted in a judgment in favor 
of the plaintiff. The defendants appeal. 

[1] 1. It is urged that the appellants had the burden and were 
entitled to the concluding argument, but they did not assert this 
at the opening of the trial, and nothing was said about it until 
the evidence had all been introduced, and the court had given the 
jury his instructions. The defendants then asked to be allowed 
to make the concluding argument. The motion was properly 
overruled. Under the pleadings, if no evidence had been given 
on either side, the plaintiff would have been defeated. Civil 
Code, § 526. 

[2] 2. The court did not err in refusing to instruct the jury 
peremptorily to find for the defendants at the conclusion of the 
plaintiff’s evidence. If the evidence for the plaintiff was true, 
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a prima facie case was made out for her. Hutchcraft vs. Travel- 
ers’ Ins. Co., 87 Ky. 300, 8 S. W. 570, 10 Ky. Law Rep. 260, 12 
Am. St. Rep. 484; Campbell vs. Fidelity & Casualty Co., 109 Ky. 
661, 60 S. W. 492, 22 Ky. Law Rep. 1295. Her proof showed 
that her husband was found on the porch of his residence shot 
in the abdomen, and that he said when found that a man had 
shot him. It is not presumed on these facts that he procured a 
man to shoot him, or that he had done anything wrong which 
brought on the shooting. 

[3] 3. There was no substantial error in the introduction of 
evidence in rebuttal. The trial court has discretion in this mat- 
ter and we do not see that it was abused. 

[4] 4. The court by its instructions clearly submitted to the 
jury the issue. By the first instructions he told the jury as fol- 
lows: “If the jury believe from the evidence that the wound 
which caused the death of Frederick Rustin was inflicted acci- 
dentally, either by himself or by another, or that it was inflicted 
intentionally by another without the consent or procurement of 
Frederick Rustin, then the law is for the plaintiff.” The second 
instruction is in these words: “But if the jury believe from the 
evidence that Frederick committed suicide, sane or insane, or that 
the wound which caused his death was inflicted intentionally by 
another with the consent or procurement of Frederick Rustin, 
then the law is for each of the four defendants named in the fore- 
going instruction and the jury should so find.” 

These instructions aptly submitted to the jury the case as made 
by the evidence as to the first three appellants. The policy issued 
by the Travelers’ Insurance Company is as follows :— 

“The Travelers’ Insurance Company of Hartford Connec- 
ticut, in consideration of the warranties hereinafter set forth, 
and of twenty-five dollars, does hereby insure Frederick Rustin 
of Omaha, county of Douglas, state of Nebraska, under classi- 
fication preferred (being a physician by occupation) for the term 
of twelve months from September 13th, 1904, against bodily 
injuries effected through external, violent and accidental means, 
as specified in the schedule below. The principal sum of this 
policy in the first year is $5,000.00, with 5 per cent increase an- 
nually for ten years amounts to $7,500.00. Each consecutive full 
year’s renewal of this policy shali add 5 per cent to the principal 
sum of the first year until such additions shall amount to 50 per 
cent, and thenceforth so long as this policy is maintained in force 
the insurance shall be for the original sums plus the accumula- 
tions theretofore granted. 

“Schedule of Indemnities. [Here follows the schedule.] 

“In event of death the principal sum insured shall be paid to 
Grace H. Rustin [the beneficiary] if surviving, otherwise to the 
executors, administrators, or assigns of the insured. 

“Weekly Indemnity. [Here follows provisions as to weekly 
indemnity. ]” 
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The policy then contains under the head of double payments 
and special payments provisions on these subjects. These are 
followed by other clauses on the second page of the policy limit- 
ing the liability of the company in certain contingencies. One 
of these clauses is as follows: “In the event of death, loss of 
limb or sight, or disability caused by gas, vapor or poison, or by 
injuries intentionally inflicted upon the insured by any other per- 
son, sane or insane (except assaults committed for purpose of 
burglary or robbery), the company shall pay but one-tenth of the 
amount otherwise payable for bodily injuries covered hereby, 
anything to the contrary in this policy notwithstanding.” 

As to the Travelers’ Insurance Company the court instructed 
the jury as follows :— 

“(a) If the jury believe from the evidence that the wound which 
caused the death of Frederick Rustin was inflicted accidentally, 
either by himself or by another, or that it was inflicted intention- 
ally by another, without the consent or procurement of Frederick 
Rustin, in an assault committed by such other person, if any, 
for the purpose of burglary or robbery, then the law is for the 
plaintiff as against the Travelers’ Insurance Company, and the 
jury should award the plaintiff the sum of $5,870, with interest 
at the rate of 6 per cent per annum from January 10, 1909. 

“(b) If the jury believe from the evidence that the wound which 
caused his death was inflicted intentionally by another, without 
the consent or procurement of Frederick Rustin, and not in an 
assault committed by such other person, if any, for the purpose 
of burglary or robbery, then the law is for the plaintiff as 
against the defendant, the Travelers’ Insurance Company, and 
the jury should award the plaintiff the sum of $587, with interest 
thereon ‘at the rate of 6 per cent per annum from January I0, 
1909. 

“(c) But if the jury believe from the evidence that Frederick 
Rustin committed suicide, sane or insane, or that the wound 
which caused his death was inflicted intentionally by another 
with the consent or procurement of Frederick Rustin, then the 
law is for the defendant, the Travelers’ Insurance Company, and 
the jury should so find. 

“(d) ‘Burglary,’ as used in these instructions, means the break- 
ing and entering of a dwelling house of another in the nighttime 
with the intent to commit a felony therein. ‘Robbery’ means 
the taking with intent to steal of personal property, in possession 
of another, from his person, or in his presence, by violence or 
by putting him in fear.” 

[5] The jury found for the plaintiff the full amount of the 
insurance, and the company insists it can be held liable in any 
event under the evidence for only 10 per cent of the amount of 
the policy. 

The evidence as to how Dr. Rustin came to his death is by no 
means satisfactory. Between 2 and 3 o’clock in the morning a 
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pistol shot was heard. His wife, who was upstairs, went down 
to the front door, and there found her husband shot in the abdo- 
men. No one heard any altercation in the street or on the porch 
where he was found. No pistol was found on him or about him. 
Where he had been for two or three hours before this is not 
shown by the evidence, and no one knows how he came to his 
residence. The sound of the pistol indicated that it was fired 
on the porch or near the front of the house. No one was seen 
or heard running therefrom. His pocketbook and watch were 
upon his person, and no other fact was proved in the evidence 
tending to show an assault for robbery or burglary. He did not 
explain how he came to be shot except to say that a man shot 
him. If he were shot by another accidentally, the full amount of 
the policy may be recovered, but, if he were shot by another in- 
tentionally, the full amount of the policy cannot be recovered, 
unless the shooting was done in assault committed for the pur- 
pose of burglary or robbery. 

We have held in a number of cases that if any one state of 
case the plaintiff may recover, and on another he cannot recover, 
and if the evidence for the plaintiff tends no more strongly to 
prove the first state of case than the second, no recovery can be 
had. It is insisted for the Travelers’ Insurance Company that this 
rule should be applied here, as the evidence fails to show how the 
shooting occurred. But the argument misapplies the rule. The 
rule has been applied only in those cases where the plaintiff had 
to show a certain state of facts in order to recover, and the evi- 
dence offered by the plaintiff to show these facts tended no more 
strongly to establish them than it did to establish another state 
of facts under which the defendant would not be liable. The 
plaintiff here made out a prima facie case when she showed that 
her husband had been shot, for the presumption against suicide 
was strengthened by the proof that no pistol was found about 
him or about the premises, and the nature of his wound was such 
that he must have been shot practically where he was when found, 
In addition to this, he said when found that a man had shot him. 
As the plaintiff had thus made out her case, it then devolved 
on the defendant to show that the clause limiting its liability ap- 
plied. It will be observed that in the general clause of the policy 
containing the defendant’s promise to pay there is no qualifica- 
tion or exception and no reference to the subsequent part of the 
policy containing the limitations upon its liability. 

[6] In Stephens on Pleading, on page 443, the learned author, 
after showing that an exception contained in the general clause 
must be negative, adds: “Hence, if a statute or a private instru- 
ment contain in it, first, a general clause, and afterwards a sepa- 
rate and distinct clause, which has the effect of taking out of the 
general clause something which would otherwise be included in 
it, a party relying on the general clause in pleading may set out 
that clause only, without noticing the separate and distinct clause 
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which operates as an exception.” Under this rule, it was unneces- 
sary for the plaintiff to allege facts showing that the limiting 
clause did not apply, and, it not being necessary for her to allege 
these facts, it was not necessary that she should in the first place 
prove them. The burden was on the defendant both to allege 
and prove them, and it was a question for the jury on all the ev- 
idence in what manner the deceased came to his death. The case 
therefore for the Travelers’ Insurance Company is practically the 
same as for the other defendants. 

[7] 6. The ground chiefly relied on for reversal as to all the 
appellants is that the verdict is palpably against the evidence. We 
have gone over the record with great care, and have made an 
abstract of the testimony which we have placed with it. Our con- 
clusion is on this branch of the case that we ought not to disturb 
the finding of the jury. It would serve no good end to extend 
this opinion by setting out the evidence in detail. There is much 
in the proof offered by defendants to sustain their view. But, 
after all, the case turns largely on the credibility of the witnesses, 
and, in view of all the facts and circumstances, we cannot say 
that the verdict of the jury is palpably against the evidence. 

The constitutional guaranty of trial by jury would be of little 
value if new trials were granted by the court in all cases where 
on all the evidence it seemed as probable to the court that a state 
of case existed under which the defendant was liable. As the 
law has established this means of trial, the verdict of the jury 
must stand, unless we can say that it is palpably against the evi- 
dence. It is not sufficient that we should have reached a different 
conclusion. There is much evidence on behalf of the defendants 
tending to show that Mr. Rustin either shot himself or procured 
another to shoot him, and not a fgw circumstances tending to 
support this conclusion. But a great part of this evidence comes 
from a woman of confessedly bad character, and from a man 
confessedly mentally unbalanced. While their testimony is in 
some respects confirmed by other evidence, we all know how the 
effect of a fact may be changed by a slight coloring of its setting. 
The jury had a right in their discretion to give little weight to 
the testimony of these witnesses, and, if we leave out of view 
their testimony, the keystone of the arch of appellants’ defense 
is taken away. 

Judgment affirmed. 
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VERNON vs. IOWA STATE TRAVELING MEN’S ASS’N. 


(Supreme Court of Iowa.) 


ACCIDENT POLICY—BURDEN OF PROOF—CAUSE OF DEATH. 


Where the by-laws of a mutual benefit association, which were, by ref- 
erence, made a part of the accident insurance policy, provide for a 
payment whenever a member in good standing shall, through ex- 
ternal, violent, and accidental means receive bodily injuries which 
shall, independently of all other causes, result in death within a cer- 
tain time from the accident, the burden is on the plaintiff in an action 
on a policy to show that the deceased came to his death by such 
means. 


a = cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
646.) 


ACCIDENT INSURANCE—EXCEPTED CAUSES—BURDEN OF 
PROOF. 


In an action on a contract of insurance relieving the company from lia- 
bility for death resulting from certain causes, the defendant has the 
burden of showing that death resulted, from an excepted cause. 


wae = cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
646.) 


ACCIDENT INSURANCE— ACTION — RIGHT OF RECOVERY — 
DEATH FROM EXCEPTED CAUSE. 


A policy of accident insurance, by reference to the by-laws of the issuing 
company, exempted it from liability where the death or accident re- 
sulted wholly or partially from disease or bodily or mental infirmity. 
Held, such a provision must be construed most strongly against the 
insurer and must be held to apply only to such diseases or mental 
infirmities as in some manner contribute, directly or indirectly, either 
to the injury or the death,,so that a mere showing that there was 
disease or bodily or mentaf infirmity would not defeat the benefi- 
ciary’s right to recover. 


(For other cases, see Insurance, Cent. Dig. §§ 1177, 1178; Dec. Dig. § 454.) 


ACCIDENT INSURANCE—CONSTRUCTION OF POLICY—DEATH 
FROM MEDICAL TREATMENT. 


An accident insurance policy providing for the nonliability of the company 
in case of death or disability resulting from medical or surgical treat- 
ment was undoubtedly intended to cover cases of accident growing 
out of medical or surgical treatment, and would not apply to such 
treatment when necessary for the purpose of relieving the insured 
from the results of accidental injury. 


(For other cases, see Insurance, Cent. Dig. §§ 1171, 1172; Dec. Dig. § 451.) 
* Decision rendered, Nov. 20, 1912. 138 N. W. Rep. 606. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


COURT OF APPEALS OF NEW YORK. 


SOLOMON M. ROSENTHAL et AL., Respondents, 


vs. 
AMERICAN BONDING COMPANY or Battimore, Appellant.* 


Where a policy of burglary insurance provided that the insurer shall not 
be liable “unless there was visible marks upon the premises of the 
actual force and violence used in making entry into the said premises 
or exit therefrom,” held that whether such provision be viewed as 
an organic part of the contract or merely as a requirement of eviden- 
tiary facts it contravenes no principle of public policy and contains 
no element of ambiguity, and that the insurer may not be held liable 
merely upon proof of acts performed by wrongdoers after entry of 
a building in assaulting occupants and carrying away certain contents 
of the building and which left no marks upon the premises and were 


visible only to one who happened to be watching at the instant they 
were performed. 


(For other cases, see Insurance, Dec. Dig. § 665.) 


This is an appeal from a judgement of the First Appellate Di- 


vision affirming by a divided vote a judgement of the Trial Term 
in favor of plaintiffs. 


Joun Ewen (Wilder, Ewen & Patterson) for Appellant. 

Ernest Hau for Respondents. 

Hiscock, J. 

This action was brought to recover under a so-called burglary 
insurance policy for loss of goods stolen from plaintiffs. Conced- 
edly the policy extended insurance upon the goods in question 
against burglary under certain conditions, and it will only be 
necessary to give close consideration to two clauses for the pur- 
pose of determining whether those conditions have been complied 
with. 

The first of these set forth that the indemnity was granted “for 
direct loss by burglary of any merchandise described in the sched- 
ule. * * * occasioned by its felonious abstraction from the 
store, warehouse office, loft or rooms * * * occupied by the 
assured in the manner set forth in the schedule, by any person 
or persons who have made forcible and violent entrance upon 
the premises or exit therefrom, of which force and violence there 
shall be visible evidence.” 

The second clause, found among the so-called “special agree- 
ments,” provides: “The company shall not be liable (1). unless 
there are visible marks upon the premises of the actual force and 


* Decision rendered, Dec. 31, 1912. N. Y. Law Journal 102. 
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violence used in making entry into the said premises or exit. 
therefrom.” 

The facts leading up to and constituting the alleged burglary, 
for which thus far a recovery has been allowed, were as follows: 
At about 7:30 in the morning two of plaintiffs’ employees went 
to plaintiff’s warehouse or loft for the purpose of opening the 
same and preparing for the day’s business. They unlocked and 
opened the outer door, and after entering closed the same, but 
did not lock it, and thus left it so that it could be opened by 
merely turning the knob. While they were engaged in their du- 
ties two persons opened the door with pistols in their hands, and 
after assaulting the employees took and carried away a large 
amount of silks. It does not appear whether the wrongdoers 
closed the door behind them as they entered, but they did so close 
it when they left. 

The question of course is whether these wrongful acts consti- 
tuted a burglary or offense which satisfied the requirements of 
the policy, and I shall consider them simply in connection with 
the two provisions which have been quoted. 

Taking up the first one, I doubt whether the words “forcible 
and violent entrance upon the premises, or exit therefrom” were 
intended merely to define an element in the crime of burglary as 
it has been defined by the common law and by various statutes 
and whether, therefore, their meaning is to be measured by refer- 
ence to the meaning of such words as “break” and “forcibly 
break” as these words have been construed in such definition 
of this crime, and which construction demanded only a very 
small degree of force in entering premises. The clause which 
we have before us first enumerates direct loss by “burglary.” a 
crime fully described by that single word, and it then adds that 
such burglary must have been committed in a certain way, namely, 
by a person who has made “forcible and violent” entrance upon 
the premises or exit therefrom. In thus specifying the partic- 
ular manner in which the burglary must be committed, it seems to 
me that the language of the policy should receive its ordinary and 
common meaning, and that in order to constitute burglary under 
this clause there must be an entrance or an exit upon or from the 
premises which is accompanied by such acts as would constitute 
force or violence in the ordinary acceptation of those words, 
rather than the somewhat technical force of breaking which would 
satisfy legal definitions. This view, however, is only of impor- 
tance, if at all, as bearing upon the interpretation of the other 
clause to which attention has been called, because I shall assume 
without consideration for the purposes of this discussion that 
the wrongdoers did commit burglary and that their entrance upon 
and exit from the premises was accompanied by force and vio- 
lence within the meaning of the policy and that there was “visible 
evidence” thereof. , a : 

This brings us to the second provision, and which, as already 





Misc.] Rosenthal et al. vs. American Bonding Co. 325 


stated, exempts the defendant from liability in the case of a bur- 
glary “unless there are visible marks upon.the premises of the 
actual force and violence used in making entry into said premises 
or exit therefrom.” 

The language used in this clause emphasizes the idea already 
suggested of real rather than technical force in breaking into the 
premises. When it speaks of the “actual force or violence” used 
in making entry into or exit from the premises, it employs words 
whose meaning is not easily satisfied by that somewhat theo- 
retical force which has been held to meet the demands of legal 
definitions of burglary, but which rather requires substantial vio- 
lence. Frequently, if not generally, the employment of such a 
degree of force and violence in affecting an entry into premises 
would leave traces upon the building which had been entered, 
and proceeding, perhaps, on this theory, the clause exacts that 
that which might be a frequent occurrence shall be an indispen- 
sable basis of recovery and formulates the requirement that there 
must be “visible marks upon the premises” of the force and vio- 
lence which have been used, thus reaching and prescribing the 
condition which in my opinion stands as an effective bar to plain- 
tiffs’ recovery. 

It is hardly claimed that there were left upon the building any 
visible marks within the ordinary, common meaning of the words 
which have been quoted. It could not well be claimed that there 
were such. While in a general sense the entrance and exit of 
the wrongdoers was accompanied by force and violence, this 
force and violence were not manifested in the precise act of 
making an entry into or departure from the premises, but rather 
characterized what was done after the men had entered. All 
that it was necessary for them to do in entering the premises 
was to turn the knob and open the door, and when they left this 
was closed. There was no forcing of locks or doors or any other 
act which left any mark upon the premises, unless the temporary 
-and ordinary condition of an open door during business hours 
would constitute such mark, and this is not claimed. While it 
might be interesting to speculate on the exact nature of the signs 
of burglary which would satisfy the ordinary meaning of this 
clause, it is hardly useful to indulge in this speculation, but it is 
sufficient to say that in this case no such marks are found. 

It is, however, urged that this requirement is of evidentiary 
facts which might be a protection against fraudulent claims, and 
that there is no necessity for such safeguard in the case of a 
claim whose merits are supported by ample testimony of another 
character; that the interpretation urged by appellant would pre- 
vent recovery in many meritorious cases and therefore it should 
be rejected and some other one be adopted which will serve the 
insured. Doubtless the justice-of the provision would be a sub- 
ject for debate and disagreement between the parties to the con- 
tract.. Quite possibly the interpretation which has been outlined 
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might prevent recovery at times on bona fide losses. On the 
other hand, quite commonly an entrance into a building for 
burglarious purposes which was accompanied by “actual force 
and violence” would not be made during business hours by open- 
ing an unlocked door, but would be effected by methods which 
would leave marks upon the premises which would be quite re- 
spectable evidence that a burglary had been committed within the 
indemnity of the policy. But these considerations on one side 
or the other are not before us in this case. If the parties to a 
contract adopt a provision which contravenes no principle of 
public policy and contains no element of ambiguity, the courts 
have no right to relieve one of them from disadvantageous terms 
which he has actually made by a process of interpretation. It 
may be conceded that if a policy of insurance is of doubtful tenor, 
the courts should employ that interpretation which is the more 
exacting against the insurer who has prepared the contract. But 
if the contract is not of uncertain meaning, as has often been 
said, the courts may not make a new one under the guise of 
construction. 

In this instance the insurer had a perfect right if it saw fit to 
require proof even of so-called evidentiary facts as an indispen- 
sable basis for recovery. ‘The only inquiry can be whether the 
parties have assented to the incorporation in their agreement of 
a provision which clearly calls for such proofs of their alleged 
loss which the plaintiffs have not furnished. We think they have. 
We believe that the requirement that the violence and force em- 
ployed in affecting a burglarious entry into premises must pro- 
duce “visible marks upon the premises” thus entered is plain 
beyond the need of argument and that it means that the force 
and violence in “making entry” must create visible traces upon 
the premises themselves which survive the act that produces 
them, and which being seen are evidence of a burglary; that it 
would be a distortion of the meaning of language to hold as 
argued that this provision is satisfied under the circumstances of 
this case by proof of acts performed by wrongdoers after entry 
in assaulting occupants and carrying away the contents of a build- 
ing which leave no marks “upon” the premises, and which are 
only visible to one who happens to be watching at the instant they 
are performed. 

Various decisions have been called to our attention as authori- 
ties opposed to the construction which we feel obliged to adopt. 
They are decisions relating to life or accident insurance policies, 
and while it will not be desirable to review all of them, I shall 
briefly call attention to some of those most relied on by respond- 
ents for the purpose of showing that they do not sustain their 
contention. E 

Root vs. London Guarantee & Accident Co. (92 App. Div., 
578) was an action to recover a death loss under an accident 
insurance policy excluding injuries “of body.” The insured re- 
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ceived injuries which produced no immediate outward signs upon 
the surface of his person, but subsequently he developed a pallor, 
emaciation and physical decay, and it was held, as it seems to me 
very reasonably, that these visible, external signs of the accident 
satisfied the requirements of the policy. 

Paul vs. Travelers’ Ins. Co. (112 N. Y. 472), was an action 
to recover a death loss under an accident policy of insurance 
which provided for payment of a certain sum per week in case 
the injured was disabled from prosecuting his business, and also 
for the payment of a specified sum in case of death. The policy 
provided that the insurance should “not extend to any bodily 
injury of which there should be no external and visible sign upon 
recovery for death that this proviso clearly had reference to a 
claim under the policy for a weekly indemnity and therefore, of 
course, it had no application to the action at bar. 

Menneily vs. Employers’ Liability Assur. Corp’n (148 N. Y. 
596) was a case involving facts largely similar to those in the 
one last referred to and the policy contained a provision that 
it did not “insure against death or disablement * * * from 
accidents that shall bear no external or visible marks.” It will 
be noted that this requirement was not for external and visible 
marks on the body of the deceased, and the court, after stating 
that it was somewhat difficult to understand precisely what was 
intended by the clause, adopted the view that it should be con- 
strued as requiring some external or visible evidence that the 
death or injury was accidental, and inasmuch as the facts appear- 
ing in that action amply satisfied this requirement a recovery 
was upheld. 

I think the judgment must be reversed and a new trial granted, 
with costs to abide event. 

Vann, Willard, Bartlett, Chase, and Collin, JJ., concur. Cul- 
len, Ch. J., and Haight, J., dissent. 

Judgment reversed, &c. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 





PRINGLE BROS. 
vs. 


PHILADELPHIA CASUALTY CO.* 


CREDIT INSURANCE BOND — CONSTRUCTION —“HIGHEST 
PREVIOUS INDEBTEDNESS.” 


In an experience clause of a credit insurance bond, which provided that 
the insurer should be liable for an amount not exceeding’ the “high- 
est previous indebtedness” for goods shipped within twelve months 
prior to the shipping of the first item upon which loss should occur, 
the phrase quoted meant the highest indebtedness which had been paid, 
and not merely the highest indebtedness contracted, though the ex- 
perience clause was not mentioned in the application, but was included 
later at plaintiff’s request. 


we other cases, see Insurance, Cent. Dig. §§ 1296, 1297, 1209; Dec. Dig. 
511.) 
MODIFICATION OF POLICY. 


A letter written by an insurer to insured, relative to the terms of an 
insurance contract, did not operate to modify such terms, in absence 
of a showing that the letter was in response to some request from 
insured. 


(For other cases, see Insurance, Cent. Dig. §§ 273-275; Dec. Dig. § 144.) 


CONTRACTS—INTERPRETATION. 


A letter written by an insurer to insured, relative to the terms of the in- 
surance contract, held not inconsistent with the terms of the policy 
but rather a reiteration of such terms. 


(For other cases, see Insurance, Cent. Dig. §§ 273-275; Dec. Dig. § 144.) 


CREDIT INSURANCE—INTEREST. 


An insurer issuing a policy covering credits was not liable for interest 
on the amount of a loss prior to the time that the defaulting debtor 
was chargeable with interest. 


(For other cases, see Insurance, Cent. Dig. §§ 1296, 1297, 1299; Dec. Dig. 
§ 511.) 


Appeal from Judgment on Report of Referee. 

Action by Pringle Bros. against the Philadelphia Casualty Com- 
pany upon a credit insurance bond. From a judgment for plain- 
tiff upon the report of a referee to hear and determine, and from 
an order granting an extra allowance, defendant appeals. Re- 
versed, and complaint dismissed. 


Argued before Ingraham, P. J., and Laughlin, Clarke, Scott, 
and Miller, JJ. 


* Decision rendered, Nov. 22, 1912. 138 N. Y. Supp. 330. 
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O’BRIEN, BoarpDMAN & Pratt, of New York City (Frank H. 
Platt, of New York City, of counsel, and Livingston Platt, of 
New York City, on the brief), for Appellant. 


ZABRISKIE, Murray, SAGE & Kerr, of New York City (Henry 
G. Gray, of New York City, of counsel), for Respondent. 


CLARKE, J. 

Plaintiffs are merchants in Charleston, S. C. Defendant is 
an insurance company. 

The action is on a credit surance policy or bond. The bond is 
dated November 14, 1902, and the period covered thereby is from 
October 30, 1902, to December 31, 1903. The initial loss to be 
borne by the insured was I per cent of the actual sales and ship- 
ments. The outside limit covered by the bond was the sum of 
$10,000; the obligation upon a single account being limited to 
$5,000. The total sales and shipments proved by the plaintiff were 
$689,542.16. Therefore the initial loss was $6,895.42. The 
referee found the total loss to be $9,556.99. Subtracting the ini- 
tial loss made the amount due by the defendant $2,661.57, to 
which interest at 6 per cent from March 1, 1905, amounting to 
$1,233.63, was added, making a total of $3,895.20. 


The bond had five riders attached thereto, which modified, in 
certain respects, not only the bond, but the riders inter sese. In 
the contract, so evidenced, a differentiation was made between old 
customers and new customers. They were defined as follows :— 


“Customers to whom the indemnified has shipped goods with- 
in said twelve months specified in paragraph DD of this rider 
[that is, prior to shipping the first item of the goods included 
in the account upon which the loss occurred] shall be considered 
old customers, and customers to whom the indemnified has 
shipped no goods within said twelve months, or to whom the in- 
demnified never sold any goods, shall be considered new custo- 
mers.” 

In the Schedule A the ratings of R. G. Dun & Co.’s Mercantile 
Agency for the first and second grade are set forth. The provi- 
sion goes on :— 

“Old customers shall not be covered by the sum set opposite 
such customers’ rating in the above schedule, but entirely ac- 
cording to paragraph DD of this rider.” 

Paragraph DD is as follows :— 

“Blank Blank as to both capital and credit, or whose name is not 
printed in the designated agency book, or who is rated or not rated, 
shall be covered for an amount not exceeding the highest previous 
indebtedness for goods shipped by the indemnified to the debtor 
within twelve months prior to shipping the first item of the goods 
included in the account upon which the loss occurred, not ex- 
ceeding, however, $5,000. But the loss on any such customer shall 
not be covered unless the preliminary notice thereof has attached 
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to it a copy of the account showing the prior experience with such 
debtor.” 


The schedule proceeds :— 

“And new customers, if they possess one of the ratings of the 
above first and second grades, shall be covered for the first bill 
for an amount not exceeding the sum set opposite such customer’s 
rating thereon, but in no event exceeding $5,000, and if such new 
customer possesses one of the ratings of the above 3rd or 4th 
grades or is rated entirely blank as to both capital and credit he 
shall be covered for the first bill for an amount not exceeding 
$1,500, provided the indemnified has, within thirty days prior to 
the shipment of the goods, obtained two written trade references 
stating nothing detrimental to the character and manner of pay- 
ment of the customer. A loss on a new customer shall, however, 
not be covered unless there is attached to the preliminary notice 
of a loss a memorandum that such customer is a new customer 
and if the loss is claimed to be covered on such references, that 
the same are also attached to such preliminary notice of loss. 
Goods shipped to a new customer subsequent to the first bill 
[the words ‘first bill’ including all items shipped up to the date 
the first items shipped become due] shall not be covered unless 
such first bill has first been paid, and after such first bill has been 
paid such new customer shall be considered an old customer and 
covered according to paragraph DD.” 

It further provides :— 

“Increases of credit to old customers shall be covered for 50 
per cent of the increase, but the total indebtedness, including the 
increase, shall not exceed $5,000.” 

[1] The first point made by the appellant is that the referee 
allowed certain claims on losses through “old customers,” each 
of whom he found was covered under paragraph DD “for an 
amount not exceeding the highest previous indebtedness for goods 
shipped * * * within twelve months prior to shipping the 
first item of goods included in the account upon which the loss 
occurred,” and claims that this ruling was erroneous, being in 
flat contradiction to the holding of this court in Steinwender Vs. 
Phila. Casualty Co., 141 App. Div. 432, 126 N. Y. Supp. 271, 
where the precise clause in this bond, as amended by the rider, 
was under consideration. In that case this court held, Mr. Justice 
Scott writing, that the “highest previous indebtedness” referred 
to in such an experience clause meant the highest indebtedness 
which had been paid prior to the execution of the bond, because 
that was the only experience which would have been of any value 
in fixing the amount of credit. I cannot differentiate the case at 
bar from that case. The terms of the clauses in the two contracts 
are identical. An attempt to distinguish cannot be successful. 

The first ground claimed, in the effort to distinguish, is that - 
the application in the case at bar no experience basis 1s alludec 
to. The answer to that is that this contract was made after the 
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greatest amount of consideration and negotiation; and that this 
rider, at the express instance of the plaintiff, was amended to 
make it identical to that in the Steinwender Case. 

[2] The next ground is that the letter of Maybaum, the rep- 
resentative of defendant, of March 31, 1903, either interpreted 
the contract, or altered it. I do not think it could alter the con- 
tract; nor do I think it interpreted it, as plaintiff urges. In the 
first place, it was in answer to some request contained in a letter 
of the plaintiff's, which is not produced. If that letter contained 
any such suggestion as now claimed, it certainly would have been 
produced. 

[3] The first paragraph of the Maybaum letter, which is not 
quoted or alluded to by the referee, says :-— 

“In reply to yours of the 27th, we desire to state that you do 
.ot need references on old customers. Paragraph DD only re- 
quires you to send us the past experience to cover such a custo- 
mer; in other words, you are covered on such a customer up to 
the highest previous experience as provided for in said para- 
graph without references.” 

And further on in the letter, after stating that “you are cov- 
ered on two classes of customers,” he says, speaking of the in- 
creases :— 

“But as soon as the increased indebtedness is paid, such custo- 
mer is immediately thereafter covered in full up to the increased 
sum, subject to the bond.” 

And at the conclusion :— 

“Your Mr. Pringle stated to me that if I would send him the 
rider, which was sent, that he would be satisfied to accept the 
bond and we will not make any further changes or additions than 
we have made.” 

That letter seems to me to be so far from a change or altera- 
tion of the terms of the bond that it reiterates and insists upon 
it. Therefore it seems to me that the learned referee erred in not 
following the Steinwender Case. «¢ 

On these claims, the respondent admits that if the appellant’s 
interpretation of “indebtedness” means “paid indebtedness” that 
its calculation, as set forth in detail under the first point, is cor- 
rect as to several; and, while the figures as to others differ, it 
admits that, computed on the appellant’s theory, the difference 
from the plaintiff's recovery, if adopted, would be $2,040.74. 
The appellant’s figures, corrected slightly in the last item in its 
reply brief, amounted to $2,700.89. The total allowed was $9,- 
556.99. If we subtract the $2,700.89, it leaves $6,856.10, but the 
initial loss was $6,895.42, so that upon this one item on appellant’s 
claim there would be nothing due at all; while, if we take the 
respondent’s figures upon the appellant’s theory, there would be 
only $420.83 due. 

The referee himself made up‘a schedule on the limit of credit 
covered on the basis of “previous indebtedness paid,” which to- 
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taled $2,681.04, which should be taken from the total amount, 
_— leaves $6,875.95, which is some $20 less than the initial 
oss. 

[4] It seems clear that $218.27 interest charges in the account 
should be subtracted, because interest should not be charged 
against the defendant prior to March 1, 1904, the date when pay- 
ment was due. These were interest charges on the bills, and they 
should be taken from the allowance made by the referee and from 
the computation of losses. 

In my opinion the plaintiff is not entitled to recover any amount, 
because by making the corrections heretofore indicated the losses 
are less than the amount fixed by the contract as the initial loss to 
be borne by the indemnified. It becomes unnecessary, therefore, 
to consider the many other questions raised by the appellant, 
which, however, we have examined and think, in the main, cor- 
rectly decided by the learned referee. 

[5] As the error is one of law, and as the parties have sub- 
stantially agreed upon all calculations, so far as the actual figures 
are concerned, the differences being based upon the rule of law 
to be applied, we do not think that a new trial is necessary. 
Therefore the findings of facts inconsistent with the views herein 
expressed will be reversed in accordance with the requirements of 
section 1317 of the Code of Civil Procedure, and a reference 
thereto will be inserted in the order to be entered hereon. 

The judgment and order granting an extra allowance appealed 
from should be reversed and the complaint dismissed upon the 
merits, with costs and disbursements to the appellant. 

Laughlin, Scott, and Miller, JJ., concur. Ingraham, P. J., 
concurs in result. 


EMPIRE STATE SURETY CO. or New York vs. MORAN 
BROS. CO.* 


(Supreme Court of Washington.) 


INDEMNITY TO EMPLOYER—“KIND OF TRADE OR BUSI- 
NESS’—“KIND OF WORK.” 

The phrases “kind of trade or business” and “kind of work,” as used 
in a schedule of rates in an employer’s indemnity policy, refer gen- 
erally to the nature of the work carried on, so as to include all who 
are engaged in the prosecution of the work, even though the kind 
of work be designated as “boiler makers,” “blacksmith, etc.; and the 
compensation of all employees, whose injuries or death appellant 
is indemnified against, furnishes the measure for determining the 
amount of premiums earned, and includes employees of a power, heat, 


* Decision rendered, Nov. 25, 1912. 127 Pac. Rep. 1104. 
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and light department of the plant, although they are in a building 
separated from the rest, and timekeepers and drivers, although they 
did not work upon the premises all of the time. 


(For other cases, see Insurance, Cent. Dig. § 394; Dec. Dig. § 183.) 
ACTION FOR PREMIUM—JUDGMENT—LIQUIDATED DEMAND. 


An action for earned premiums, which must be computed from the com- 
pensation paid employees the preceding year, although there was a 
disagreement as to the legal basis of the computation, was an action 
for a liquidated amount, and interest should be allowed from the 
time the premium was due. 

(For other cases, see Insurance, Cent. Dig. §§ 245, 402-407; Dec. Dig. 
§ 188.) 


AETNA LIFE INS. CO. vs. BOWLING GREEN GAS- 
LIGHT CO.* 
(Court of Appeals of Kentucky.) 


INDEMNITY INSURANCE—‘EXPENSES OF LITIGATION’— 
CONSTRUCTION. ‘ 
An indemnity insurance policy stipulating that insurer’s liability for loss 
to insured is limited to $5,000, that insurer will pay the “expenses of 
litigation” in addition to such sum; that, if any suit is brought against 
insured, insurer will, at its own cost, defend the suit, unless it shall 
elect to pay insured the indemnity fixed, and that insured, when re- 
quested by insurer, shall aid in effecting settlements, but shall not vol- 
untarily assume any liability or interfere in any negotiations for settle- 
ment or incur any expense except at his own cost without the consent 
of insurer previously given, binds insurer to pay $5,000 and, in addi- 
tion thereto, the expense that insured has been put to by litigation re- 
quired by insurer, including costs damages, and interest on $5,000, 
though, as between insurer and insured, the liability does not attach 
until insured has suffered some loss; the phrase “expenses of litiga- 
tion” not being confined to the payment of attorney’s fees, obtaining 
witnesses’ testimony, securing bonds, and other like expenses in- 
cident to such class of actions. 


(For other cases, see Insurance, Dec. Dig. § 513.) 


CONTRACTS—CONSTRUCTION. 


The court in determining the liability of an insurer issuing a policy must 
construe the policy as a whole, and give effect to all its provisions 
liberally construed for the benefit of insured. 


(For other cases, see Insurance, Cent. Dig. § 295; Dec. Dig. § 146.) 
* Decision rendered, Nov. 26, 1912. 150 S. W. Rep. 904. 
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CANNON MFG. CO. vs. EMPLOYERS’ INDEMNITY CoO.* 
(Supreme Court of North Carolina.) 


EMPLOYERS’ LIABILITY—“FINAL JUDGMENT”—INTEREST. 


An employers’ liability policy provided that the insurer would, at its own 
cost, defend actions by employees, but that its liability for injury to 
any person should not exceed $5,000, and that no action should lie 
against it for any loss or expense, unless brought by the insured to 
reimburse him for loss sustained and paid in money under a final 
judgment. The insurer appealed from a judgment against the em- 
ployer for less than $5,000. Held, that the judgment was a “final 
judgment,” within the insurance policy; and on affirmance the in- 
surer was liable for interest on the judgment, though the total amount 
thereof exceeded $5,000 


(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 


(For other definitions, see Words and Phrases, vol. 3, pp. 2774-2798; vol. 
8, p. 7663.) 


* Decision rendered, Dec. 4, 1912. 76S. E. Rep. 536. 


ATLANTIC CITY AERIE NO. 64, FRATERNAL ORDER 
OF EAGLES, vs. INTERNATIONAL FI-— 
DELITY INS. CO.* 


(Court of Errors and Appeals of New Jersey.) 


GUARANTY AND INDEMNITY INSURANCE—LIABILITY — 
“CASH ON HAND.” 


A bond insuring a fraternal order against the dishonesty of its treasurer 
required insured’s auditing committee once quarterly to make a full 
and complete examination of the treasurer’s books and accounts, and 
verify the bank balance by comparison of the cash on hand with the 
check book and bank book. It also required all moneys coming into 
his custody to be deposited immediately on the next succeeding busi- 
ness day in a bank. It further required insured to give notice of 
anything of which it had knowledge likely to cause a claim on or 
loss to the insurer or of any dishonest act or default. Held, that the 

“cash on hand” which the auditing committee was required to verify 
was the cash on deposit in the bank as shown by the books of the bank, 
and, where the committee merely examined the treasurer’s bank book 
and check book without making any inquiry at the bank and thus 
failed to discover a defalcation, the insurer was not liable. 

(For other cases, see Insurance, Dec. Dig. § 436.) 


(For other definitions, see Words and Phrases, vol. 1, p. 996.) 
* Decision rendered, Nov. 18, 1912. 85 Atl. Rep. 325. 
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COURT OF APPEALS OF NEW YORK. 


GREEN 
vs. 


SUPREME COUNCIL OF ROYAL ARCANUM ert aL.* 
MUTUAL BENEFIT INSURANCE—AMENDMENT OF LAWS. 


An agreement, in an application for membership in a mutual benefit so- 
ciety, that the applicant would conform in all respects to the laws, 
rules, and usages of the order then in force or thereafter adopted, 
and the issuance of the certificate conditioned upon compliance by 
the member with the laws, rules, and regulations then in force or 
thereafter enacted, did not authorize an amendment of the laws of 
the order so as to increase such member’s assessment. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


MUTUAL BENEFIT INSURANCE—AMENDMENT OF LAWS. 


A statute of the state under which a mutual benefit corporation is or- 
ganized, authorizing fraternal beneficiary organizations to change 
and amend their rate of assessment, does not apply to the assessment 
of a member whose contract with the corporation was entered into, 
made, and completed in this state. 

-= eon cases, see Insurance, Cent. Dig. §§ 173-175, 293, 1934; Dec. Dig. 

712. 


MUTUAL BENEFIT INSURANCE—AMENDMENT OF LAWS. 

A statute authorizing fraternal beneficiary organizations to change and 
amend their rate of assessment, and expressly providing that no 
amendment, alteration, or repeal shall take away or impair any remedy 
which might exist by law, did not authorize an amendment of the rate 
of assessment of a member who had previously become such. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 
DECISIONS REVIEWABLE—DECISIONS OF INTERMEDIATE 
COURT. 


An order of the Appellate Division, reversing a judgment on the facts 
as well as the law, will be reviewed, where it is conceded that there 
were no disputed facts, and it is apparent that the actual findings of 
fact are purely formal and beyond dispute, and the others, although 
called findings of fact, are really conclusions of law. 

(For other cases,.see Appeal and Error, Cent. Dig. §§ 4322-4352; Dec. 
Dig. § 1094.) 


Appeal from Supreme Court, Appellate Division, Second De- 
partment. ; 

Action by Samuel Green against the Supreme Council of Royal 
Arcanum and another. From a judgment of the Appellate Di- 
vision, Second Department (144 App. Div. 761, 129 N. Y. Sugp 


* Decision rendered, Dec. 10, 1912. 100 N. E. Rep. 411. 
Vol. XLII.—21. 
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791), reversing on the facts and law a judgment for plaintiff, 
plaintiff appeals. Reversed, and judgment of the Special Term 
affirmed. 


F. J. MorssEn, of Brooklyn, for Appellant. 
Howarp C. Wiccrns, of Rome, for Respondents. 


PER CURIAM. 

The defendant is a mutual benefit association organized under 
the laws of Massachusetts, and the plaintiff is one of its members 
by virtue of his membership in De Witt Clinton Council No. 419, 
which is a subordinate division of the association organized and 
existing within this state. The action is brought to obtain an 
adjudication of the rights of the parties under the contract be- 
tween them. The plaintiff became a member of the defendant 
in 1883. He was then 37 years of age, and the rate of assess- 
ment upon members of that age was then $1.80 for each death. 
In 1898 this rate was changed, with the consent of the plaintiff, 
to one assessment of $3.16 for each death and such extra assess- 
ments, not exceeding that amount at any one time, as might be 
properly levied under the constitution and by-laws. In 1905 the 
defendant again raised its rates, and since then the members of 
the class to which the plaintiff belongs have each been assessed 
$6.87 every month until they reach the age of 65, at which time 
their assessments are automatically fixed at $16.08 per month for 
the remainder of life. This change in the rate of assessment in 
1905 was made without notice to the plaintiff, without his consent, 
and against his objection and protest. From 1905 until Feb- 
ruary, 1910, he paid under protest the rates as increased in 1905. 
Then, in February, 1910, he tendered to the proper officer of 
the defendant the sum of $3.16, which was the amount of the 
monthly assessment as fixed with his consent in 1898. The de- 
fendant, through its officers, refused to accept the tender and 
threatened to expel the plaintiff unless he should pay the as- 
sessment of $6.87 as fixed in 1905. The plaintiff thereupon 
brought this action, claiming that the increase in 1905 of the 
rates of assessment was illegal and in violation of his rights un- 
der his contract of membership as modified by the changes made 
with his consent in 1908, and in this contention he was upheld 
by the court at Special Term. The Appellate Division took a 
different view, however, and decided that the defendant in its 
contract with the plaintiff had effectually reserved the right to 
bind him to the payment of the increased rate by its subsequent 
amendments of its by-laws. This conclusion was based upon 
the assumption that there is a distinction between this case and 
the cases in which we have held that a membership contract in 
a mutual benefit association, in which the member agrees to com- 
ply with the laws of the order “now in force or that may here- 
after be adopted,” does not authorize a subsequent amendment 
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of the by-laws without the member's consent if the effect of 
such amendment is to increase the rate of assessment or to re- 
duce the amount of the benefit as fixed by the contract. Wright 
vs. Knights of Maccabees, 196 N. Y. 391, 89 N. E. 1078, 31 
L. R. A. (N. S.) 423, 134 Am. St. Rep. 838; Dowdall vs. Su- 
preme Council Cath. Mut. Ben. Ass’n, 196 N. Y. 405, 89 N. E. 
1075, 31 L. R. A. (N. S.) 417; Ayers vs. Grand Lodge United 
Workmen, 188 N. Y. 280, 80 N. E. 1020; Evans vs. So. Tier 
Mas. R. Ass’n, 182 N. Y. 453, 75 N. E. 317; Beach vs. Supreme 
Tent K. of M., 177 N. Y. 100, 69 N. E. 281; Langan vs. Su- 
preme Council Am. L. of H., 174 N. Y. 266, 66 N. E. 932; 
Shipman vs. Protected Home Circle, 174 N. Y. 398, 67 N. E. 
83, 63 L. R. A. 347; Weber vs. Supreme Tent K. of M., 172 
N. Y. 490, 65 N. E. 258, 92 Am. St. Rep. 753. 

[1] We think there is no distinction between the case at bar 
and the cases cited. In the plaintiff's application he agreed to 
make punctual payments of all dues and assessments for which he 
should become liable, “‘and to conform in all respects to the laws, 
rules and usages of the order now in force or which may here- 
after be adopted by the same.” ‘The certificate issued to him by 
the defendant was conditioned “that the said member complies, 
in the future, with the laws, rules and regulations now governing 
the said council and fund, or that may hereafter.be enacted by the 
Supreme Council to govern said council and fund.” 

The learned justice who wrote for the Appellate Division in the 
case at bar thought that these reservations were so specific as to 
render them binding upon the plaintiff, but we cannot see 
wherein they differ from the reservations in Wright vs. Knights 
of Maccabees, supra, Ayers vs. Grand Lodge United Workmen, 
supra, Evans vs. So. Tier Mas. R. Ass’n, supra; and the other 
cases in which the member had agreed to be bound by the laws 
then in force and by such as should thereafter be enacted. It 
was this general form of reservation that was under considera- 
tion in Beach vs. Supreme Tent of K. of M., supra, where Judge 
Cullen wrote for the court: “It is quite easy for fraternal or- 
ganizations, such as the defendant, if they deem the provisions 
for benefits to their members tentative only and desire to have 
them subject to such modification as the business of the orders 
may require, to express that in the certificate. So, in the present 
case, if the certificate had provided that the payments therein 
specified should be subject to such modification as to amount, 
terms, and conditions of payment and contingencies in which the 
same were payable as the endowment laws of the order from 
time to time might provide, the amendments would be applicable 
to existing members. But I think that nothing less explicit than 
this appearing in the certificate itself should be effectual for such 
a purpose. Fairness to persons joining the order required such 
plain dealing.” 177 N. Y. page 105, 69 N. E. page 283. 

[2, 3] The plaintiff’s rights are not affected by the fact that 
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the defendant is a corporation organized under the laws of Mas- 
sachusetts, nor by the finding of the trial court “that by the 
statutory law or public acts of the commonwealth of Massa- 
chusetts, fraternal beneficiary organizations, of which the de- 
fendant Supreme Council of the Royal Arcanum is one, have 
power to change and amend their rate of assessment,” because 
(1) the trial court also found “that the contract in all its essen- 
tials between the parties was entered into, made, and completed 
in the state of New York,” and (2) the statute of Massachusetts, 
under which the defendant claims the power to amend as to 
rates of assessment, was not enacted until 1902 and expressly 
provides that amendment, alteration, or repeal shall not take 
away or impair any remedy which may exist by law. 

[4] Although the Appellate Division reversed the judgment 
entered at Special Term “‘upon questions of fact as well as of law,” 
it was conceded by counsel upon the argument that there are no 
disputed facts, and this concession accords with our view of the 
findings. The actual findings of fact are purely formal and 
beyond dispute, and the rest, although classified as matters of 
fact, are really conclusions of law. We have therefore ignored 
the form of the judgment and have treated the record as pre- 
senting only a question of law. 

The order of the Appellate Division must be reversed, and 
the judgment of the Special Term affirmed, with costs to the 
plaintiff in all the courts. 

Cullen, C. J., and Gray, Haight, Vann, Werner, Chase, and 
Collin, JJ., concur. 

Order reversed, etc. 


—————9e@—___—__ 


COURT OF APPEALS OF KENTUCKY. 


JEFFERSON et at. 
VS. 
NEW YORK LIFE INS. CO.* 


LIFE INSURANCE—ACTION FOR SUFFICIENCY OF EVIDENCE. 


Evidence, in an action on a life policy, held not to show that the first pre- 
mium was paid when the application was made. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. § 
665.) 

LIFE INSURANCE—PLACE OF CONTRACT. 

Where a life policy when first issued by the home office was forwarded ta 

EEE E————————————————————————————— 


* Decision rendered, Jan. 21, 1913. 152°S. W. ‘Rep. 780. 
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the local agent under regulations permitting him to deliver it to the 
applicant only if no material change had occurred in his health, its 
delivery by the local agent in Kentucky made the policy a Kentucky 
contract. 


(For other cases, see Insurance, Cent. Dig. §§ 173-175; Dec. Dig. § 125.) 


PREMIUMS—INSURED’S RIGHTS ON DEFAULT. 


Ky. St. § 659, provides that no life policy issued shall become void for non- 
payment of premiums after three full annual premiums have been 
paid, but, upon default, the policy shall be binding upon the company 
for the amount of paid-up insurance which the net value of the policy 
with all dividend additions will purchase as a net single premium. 
The policy which was a “deferred dividend” policy, the dividends being 
payable only at the end of fifteen years, provided that, upon non- 
payment of premiums, insurance for the net amount that would have 
been payable as a death claim on the date to which premiums were paid 
shall automatically continue as term insurance for such time as any 
excess of the reserve held by the company over any indebtedness to it 
will purchase at insured’s then age. Held, that a deferred dividend 
payable under the policy only at the end of the fifteen years could not 
be used for continuing the policy after default in premiums. 


(For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.) 


LIFE INSURANCE—“NET VALUE”—‘RESERVE.” 

The ' ‘net value” of a policy as provided in Ky. St. § 653, is equivalent to 
“reserve,” and means that part of the annual premium paid by insured 
which, according to the American Experience Table of Mortality, 
must be set apart to meet or mature the company’s obligations to 
insured, the net value of a policy on a given date being its actual 
value, its reserve. 

(For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.) 

(For other definitions, see Words and Phrases, vol. 5, pp. 4782-4783; vol. 
7, pp. 6146, 6147.) 


DIVIDENDS—“DIVIDEND ADDITION.” 

The term “dividend addition” means something added to the policy in the 
form of paid-up insurance, and does not mean unapportioned assets 
or surplus. 

es cases, see Insurance, Cent. Dig. §§ 194, 936, 939; Dec. Dig. § 
368. 

CONSTRUCTION—POLICIES. 


If the provisions of a life policy are complicated or involved, so as to 
make thef susceptible of two constructions, that construction most 
favorable to insured is adopted, but, if free from ambiguity, the con- 
tract must be enforced as written. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. § 
146.) 
Nunn, J., dissenting. 


Appeal from Circuit Court, Fayette County. 

Action by Lizzie Jefferson and others against the New York 
Life Insurance Company. From a judgment for defendant, 
plaintiffs appeal. Affirmed. 


ForMAN & ForMaAn, of Lexington, for Appellants. 
W. MarsHa.y Buu, of Louisville, JamEs H. McInrosu, 
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of New York City, ALex. G. Barrert, and Bruce & BuLrr, all 
of Louisville, for Appellee. 
LASSING, J. 

On December 19, 1902, the New York Life Insurance Com- 
pany issued a policy of insurance for $2,500 on the life of Thos. 
C. Jefferson, payable to his wife and children. It was an ordi- 
nary life, 15 year accumulation or deferred dividend, policy. The 
annual premium was $132.28. The premiums for the years 1902, 
1903, 1904, 1905, and 1906 were paid. On March 19, 1907, the 
insured borrowed from the company $312 executing his note 
therefor due December 19, 1907. The interest on this loan was 
paid in advance. The premium, falling due December 19, 1907, 
was not paid. The policy contains the following provisions, rela- 
tive to the nonpayment of premiums or interest: “If any pre- 
mium or interest is not paid on the date when due, and if there 
is an indebtedness to the company, insurance for the net amount 
that would have been payable as a death claim on the date to 
which premiums were paid, will automatically continue from 
such date as term insurance for such time as any excess of the 
reserve held by the company under this policy over such indebt- 
edness will purchase at the then age of the insured according to 
the company’s present published table of single premiums for 
term insurance, and no longer.” On December 19, 1907, as ad- 
mitted by the company, the net reserve on the policy was $329.55. 
It deducts the debt of $312 from this net reserve of $329.55, 
which leaves a balance of $17.55 due the insured and applicable, 
under the terms of the policy, to the purchase of extended insur- 
ance, at a single premium rate, in the sum of $2,500. This sum 
of $17.55, at the company’s single premium rate, would serve to 
keep alive insurance in the amount of $2,500 to March 19, 1908, 
and no longer. The company pleads that it fully complied with 
its contract; and that, on and after March 19, 1908, the rights 
of the insured, under the policy, ceased. The insured died on 
October 19, 1908. The beneficiaries, under the policy, his wife 
and children, brought this action to recover the amount of the 
insurance. Their position is that when the premjum was not 
paid on December 19, 1907, the policy should have been ex- 
tended, not merely for the length of time that the net reserve of 
$329.55 less the debt of $312, or a balance of $17.55 would have 
carried it, at a single premium rate, but that there should have 
been added to this net reserve on the policy its proper share of 
dividend earnings, and this, as well, should have been applied 
to the purchase of extended insurance. It is conceded that $56 
of such additions, if allowed, would have kept the policy alive 
up to the date of the insured’s death. The beneficiary endeav- 
ored to show that the dividends accumulated upon the policy 
but not apportioned to it were more than this sum. It is shown 
by the testimony of Mr. Hunter, the actuary of the company, 
that the dividends paid upon the policies for $2,500, like in age 
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and all respects to that carried by the insured in this case, save 
that they call for annual, instead of deferred, dividends, were 
in 1903, $10.57, in 1904, $11,20, and in 1905, $12.35. The 
amount of dividends on such policies was not fixed by this witness 
for either of the years 1906 or 1907. C. B. Bullock, an actuary 
connected with the insurance department of the state, testifies 
that upon like basis the dividends upon such a policy would have 
been for 1906 $13.40 and for 1907 $14.87. The total of these 
sums is $62.39, or $6.39 in excess of the sum which the com- 
pany admits would have carried the extended insurance to a 
point beyond the death of the insured. Under the provisions of 
the contract, the insured was not entitled to have any dividend 
earnings applied toward the purchase of extended insurance but 
only that portion of the reserve which remained after his in- 
debtedness to the company was deducted. But it is insisted that 
the contract of insurance is a New York contract and is there- 
fore controlled and regulated by the statutes in the state of 
New York; and such statutes must be read in connection with 
the policy, and when so read, the dividend additions are to be 
regarded or treated as a part of the reserve. The company 
denies that the contract is a New York contract, and insists that 
the New York statute, not being made a part of the contract of 
insurance or incorporated in it, has no application. It there- 
fore becomes necessary, first, to determine whether the con- 
tract of insurance in suit is, in fact, a Kentucky or a New York 
contract. It is averred by the company in its answer that the 
insured at the time he applied for this insurance lived in Ken- 
tucky. The agent who solicited it likewise lived in Kentucky. 
The application was made, the policy delivered, and all the pre- 
miums were paid in Kentucky. It is insisted that, all of these 
facts concurring, the policy must be considered a Kentucky con- 
tract. The representatives of the insured insist that it is a 
New York contract, first, because Jefferson paid the initial pre- 
mium at the time he made the application on December 19, 1902, 
and that this application was accepted in New York and the 
policy issued there and forwarded to the agent in Kentucky for 
delivery, and there was no limitation, restriction, or condition, 
coupled with its delivery to the agent by the company, and that 
this therefore, makes it a New York and not a Kentucky con- 
tract. Upon these two points counsel for the respective parties 
do not agree. It is insisted by counsel for the company that the 
evidence does not support the contention of appellants on either 
proposition. The chancellor upon consideration of the pleadings 
and proof was of opinion that the fund, applicable to the pur- 
chase of extended insurance at the date of the nonpayment of 
the premium, to wit, December, 1907, was not sufficient to keep 
the policy in force as extended insurance until the date of the 
death of the insured, and that the policy prior to said date had 
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become ineffectual and void and dismissed the petition. The 
plaintiffs appeal. 

[1] A determination of the question as to whether the con- 
tract is a Kentucky or a New York contract becomes of primary 
importance. The position taken for appellants as to the time of 
the payment of the initial premium and the instructions and 
directions, which were given to the local agent at the time the 
policy was forwarded to him for delivery, must both be borne 
out by the evidence, or else the contention that it is a New York, 
and not a Kentucky, contract must fail. As to the payment of 
the premium, the only evidence upon this point is that of the 
witness, T. V. Forman, the soliciting agent for the company. He 
testifies that upon the date that he took this application he took 
a note of the insured payable to himself for the amount of the 
premium, due at 60 days, without interest. He also testifies 
that he had no authority to accept a note on behalf of the 
company, or to deliver a policy except for cash, and that the 
taking of the note was a purely personal transaction between 
himself and the insured. That the note was not taken for the 
company is made clear by his cross-examination, which is as 
follows: “Q. 85. That was purely a matter between you as an 
individual and Mr. Jefferson—the company had nothing to do 
with that? A. That is so. Q. 96. That was just a private, per- 
sonal arrangement between you and Jefferson, and the company 
had absolutely nothing to do with that delivery, did it? A. I think 
that I would have shown that note to the branch office to see 
if it was satisfactory, or confer with the cashier or agency di- 
rector in regard to taking the note. Q. 97. Didn’t you say a 
little while ago that the company would not accept a note, and. 
that you had to furnish the cash to them? A. I said I con- 
ferred possibly with Tucker and the agency director as to the ad- 
visability of accepting the note. Q. 98. That was from your 
standpoint, and not from the company’s? A. Yes. Q.99. You 
mean that you possibly conferred with them whether you could 
afford to credit Mr. Jefferson with that amount of money? A. 
That is correct. Q. 100. I say, therefore, the arrangement of 
taking this note was a purely personal matter between you and 
Mr. Jefferson? A. I would say it was.” 

Not only does this evidence show that in taking the note of 
the assured when the application was made the agent was acting 
in his individual capacity but the record further discloses the fact 
that this note was never delivered to the company, or offered to 
be delivered to it by the agent, but, on the contrary, the agent 
paid to the company the premium on this policy immediately 
after the policy was delivered by him, and made no mention of 
the note. The evidence entirely fails to support the contention 
of appellants’ counsel that the premium was paid when the ap- 
plication for the insurance was made. ‘The claim that the appli- 
cation was accepted in New York and the policy issued and for- 
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warded to the agent in Kentucky for delivery without conditions 
is rested upon the statement of Mr. McCall, witness for the com- 
pany, in which he says that on December 26, 1902, the policy 
was forwarded to the company’s agent in Lexington for uncondi- 
tional delivery to the insured, but in a later deposition this state- 
ment is explained as follows: “I should have spoken more ac- 
curately if I said the policy was forwarded without any special 
restrictions to the cashier about its delivery, other than the stand- 
ing instructions of the company, for this is what I meant.” He 
then explains the standing instructions to be these: “A policy 
must, under no circumstances, be delivered, unless the premium 
has been paid to the agent. This rule must be rigidly adhered to 
in all cases; and agents are not authorized to accept premium 
notes, or anything except cash in payment of the whole, or any 
part, of the premium. The agent must not accept the premium 
and deliver the policy, if any material change has taken place in 
the applicant’s health since he was examined.” 

[2] When his first statement is read in connection with his 
amplified statement, it is apparent that the policy was forwarded 
by the home office to the agent at Lexington, under the rules and 
regulations governing them in the conduct of their business, and 
these rules required, as stated, that the agent was to deliver the 
policy only under specified conditions, and not otherwise. So that 
the question as to whether or not the policy should be delivered 
by the local agent could be determined only when the attempted 
delivery was made. If there was then no material change in the 
health of the applicant, and the requirements of the company as 
to the payment of the first premium complied with, he was au- 
thorized to deliver the policy, and not otherwise. Under these 
circumstances, the policy was not forwarded by the home office 
to the local agent to be delivered by him without conditions or 
limitation. It was a Kentucky contract; and the New York 
statutes, having no extraterritorial force or effect, cannot be 
considered in determining appellants’ rights. These rights must 
be determined by the contract of insurance as expressed in the 
policy when read in the light of the Kentucky statutes. 

If the settlement or contract arrangement for settlement, pro- 
vided for in the policy, is less favorable to the insured than the 
Kentucky statute provides it should be, then the contract must be 
so modified as that the company will be required to settle upon 
terms as favorable as the statute provides the contract shall be 
made. The only Kentucky statute bearing upon the rights of an 
insured, when he has ceased to pay his premiums, is section 659, 
which provides as follows :— 

“All policies hitherto issued by any domestic life insurance 
company shall be subject to the provisions of law applicable and 
in force at the date of such issue. 

“Subdivision 2. No policy of life or endowment insurance upon 
the ordinary plan hereafter issued by any domestic life insurance 
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company shall become forfeit or void for nonpayment of pre- 
miums, after three full years’ premiums, in cash, have been paid 
thereon; but, in case of default in the payment of any premium 
thereafter, then, without any further stipulation or act, except, 
as herein provided, such policy shall be binding upon the com- 
pany for the amount of paid-up insurance, which, according to 
the company’s published tables of single premiums, the net value 
of the policy on such anniversary, and all dividend additions there- 
on computed by the rule of section 116 of the act, to which this 
is amendatory, and which section is section 653, Kentucky Stat- 
utes, will purchase as a net single premium for life or endowment 
insurance maturing and terminating at the time and in the man- 
ner provided in the original policy; and such default shall not 
change or affect the condition or terms of the policy, except as 
regards the payment of premium and the amount payable there- 
on: Provided, however, that any company may contract with its 
policyholders to furnish, in lieu of the paid-up insurance pro- 
vided for in this section, any other form of life insurance lawful 
in this commonwealth, of not less value. 

“The reserve for such paid-up insurance shall not be less than 
two-thirds of the reserve of the original policy; but, any out- 
standing indebtedness on account of said policy shall operate to 
reduce the said paid-up insurance in proportion to its ratio to the 
reserve of such paid-up insurance computed by the rule of sec- 
tion 116 of the act, to which this is amendatory, and which section 
is section 653, Kentucky Statutes. 

“Every such policy, after the payment of three full years’ pre- 
miums thereon, in cash, shall have a surrender value, which shall 
not be less than 70 per cent of the reserve that would be required 
for the aforesaid paid-up insurance, after deducting for any 
indebtedness as above provided, computed by the rule of section 
116 of the act, to which this is amendatory, and which section is 
section 653, Kentucky Statutes. * * * 

“Subdivision 4. In construing the provisions of this act, ordi- 
nary insurance, or insurance upon the ordinary plan, shall be con- 
sidered to be insurance which may be paid for by annual premi- 
ums, or by semi-annual, or quarterly, or other installments 
thereon at the option of the company. * * * 

“Any condition or stipulation in the policy of insurance or else- 
where, contrary to the provisions of this section, and any waiver 
of such provisions by the assured, shall be void.” 

[3] The statute plainly provides that after three full annual 
premiums have been paid in cash, if the insured ceases to pay 
his premiums, the policy shall become a claim against the com- 
pany for the amount of paid-up insurance which the net value of 
said policy on that date, when supplemented by all dividend 
additions thereon, will purchase of life or endowment insurance 
maturing at the same time and manner as the original policy. 

[4] The net value of a policy is provided for by section 653, 
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Kentucky Statutes, and is but another name for “reserve,” and 
means that part of the annual premiums paid by the insured 
which, according to the American Experience Table of Mortality, 
must be set apart to meet or mature the company’s obligations 
to the insured. This net value, or reserve, can always be deter- 
mined with mathematical precision; and, among those at all 
familiar with insurance and the technique of that business there 
is no dispute as to how the net value of a policy is determined. 
The net value of a policy on any given date is its actual value on 
that date, its reserve. Hence, when the insured failed to pay his 
premium on December 17, 1907, under the terms of his contract, 
he was entitled to extended insurance for such time as the 
reserve, or net value of the policy, would have carried $2,500, 
when applied as a single premium, according to the company’s 
published tables. He was also entitled to have the net value, or 
reserve, supplemented by the value of any dividend additions 
to his policy. There had been no dividend apportioned to his 
policy, for, under its terms, it belonged to that class known as 
“deferred dividend” policies, and no dividend could have been 
apportioned to it until it had been in force for 15 years, the period 
when, by the terms of the policy, dividends should be appor- 
tioned to it. 

[5] The term, “dividend addition,” is perhaps more frequently 
misapplied than any other term used in connection with insurance. 
It means something added to the policy in the shape or form of 
paid-up insurance. The term originated in this way: When a 
dividend was apportioned to a policy and not drawn by the policy- 
holder in cash, or used by him in reducing his premium payments, 
the company would issue to the insured a paid-up policy, payable 
at his death, for such an amount as the dividend, applied as a 
single premium, would buy; and this little policy, fully paid-up, 
was appended to the original policy, and was called a “dividend 
addition” to the policy. It, in no sense, represents unapportioned 
assets, or surplus, of the company, but has reference solely to 
paid-up insurance. 

It is not contended that there were any dividend additions to 
the policy under consideration; so that, under both the contract 
and the statute, the only item which is to be taken into account 
in determining the question at issue is the “net value” of the 
policy when the insured ceased to pay his premiums. It is ad- 
mitted by the company that this was $329.55; and this is the 
amount that, under both the contract and the statute, should have 
been applied to the purchase of extended insurance, had the in- 
sured not been, at that time, indebted to the company; but, 
being indebted, the net value is reduced by the amount of the 
indebtedness, or $312, leaving $17.55 to be applied to the pur- 
chase of extended insurance. 

It is insisted for the representative of the insured that, al- 
though no dividends had been apportioned to his policy, still the 
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company during the years that his policy remained in force had 
been accumulating a surplus, and that he should be permitted to 
participate in this surplus, notwithstanding his contract did not 
provide for a distribution of any surplus to it until it had been 
in force for fifteen years; and that as a matter of right the 
company should be held answerable to the insured for such an 
interest in its surplus as had been apportioned during these same 
years to similar policies of like amounts upon which it was pay- 
ing dividends. A sufficient answer to this claim is found in the 
fact that the eontract of insurance does not give him this right, 
and the statute does not require that it should. The assured was 
not entitled to have a dividend apportioned to his policy until it 
had been in force for fifteen years. When he ceased to meet 
his premium payments, he was, under the statute, entitled to 
paid-up insurance for such an amount as the reserve on his 
original policy would buy; and the statute requires that the re- 
serve on the paid-up policy, so issued, should be not less than 
two-thirds of the reserve on the original policy. The statute also 
requires the company to give to the assured, who has defaulted in 
the payment of his premiums, a paid-up policy in all cases where 
a different form of insurance is not requested by the assured, or 
provided for in the contract; and it further provides that, where 
insurance, other than paid-up insurance, is provided for and fur- ( 
nished, it must be upon terms equally as favorable. It is not 
denied that the reserve on the policy for extended insurance was 
not more than two-thirds of the reserve on the original policy. 
Indeed, it could not well be, for the record shows that the full 
amount of the reserve was applied to the purchase of extended 
insurance. Hence, since the contract, as provided for under the 
policy, is even more favorable to the insured than the statute re- 
quires it should be, the rights of the parties are to be measured by 
the provisions of the policy alone. 

The policy is the contract entered into by the assured with 
the company. Its terms express their agreement, and by its provi- 
sions each is bound. There is nothing peculiarly sacred about a 
contract of insurance, which places it upon a plane above, or 
different from, that upon which other contracts rest. 

[6] If any of its provisions are complicated or involved, so 
as to render them susceptible of a dual construction, courts have 
uniformly adopted that construction most favorable to the in- 
sured; but, when the contract is free from ambiguity, there is 
no room for construction, and it is the plain duty of the court to 
enforce it as written. Here the contract provided that, in con- 
sideration of a certain sum to be paid annually by the insured, 
the company obligated itself to pay, upon the death of the in- 
sured, the sum of $2,500. It further provided that, if the con- 
tract should be kept in force for fifteen years, dividends should 
be apportioned to it out of the earnings of the company. Thus, 
under the plain provisions of this contract, in order for the as- 
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sured to be entitled to have dividends apportioned to his policy, 
it was essential that it should have been in force for fifteen 
years. If he paid his premiums for this time, he was entitled 
to have dividends apportioned to it. If he failed to do so, he lost 
his right in this particular. In another clause of the policy pro- 
vision is made for extended insurance, in the event the payment 
of premiums were discontinued after three full annual premiums 
had been paid in cash. The obligation of the company, under 
this provision of the contract, was to apply the net value, or re- 
serve, of the original policy to the purchase of extended insur- 
ance. No right, under this clause of the contract, is given the 
assured, in the event he ceases to meet his premium obligations, 
to have any portion of the surplus of the company applied, along 
with the reserve, to the purchase of paid-up insurance; and the 
trial court did not err in so holding. Most insurance companies 
write different kinds of insurance; that is, policies upon different 
plans. Each kind has its own peculiar, distinguishing features. 
The premiums are much lower upon some than upon others; 
and the rights of the insured vary under the different forms or 
classes of insurance. These facts are taken into account by the 
contracting parties, and in most, if not all, cases, exercise a con- 
trolling influence in making the contract. A deferred dividend 
policy cannot be treated by either the company or the assured, as 
though it was an annual dividend policy, any more than an ordi- 
nary life policy could be held to be subject to the provisions of a 
term policy. It is altogether probable that in accepting a de- 
ferred dividend policy the assured secured rights which he could 
not have secured under an annual dividend policy; and un- 
doubtedly corresponding rights accrue to the company, one of 
which was that providing that, unless the contract was kept in 
force by the insured until the dividend period arrived, it would 
not be accountable to the assured for any dividends thereon. The 
contract upon this point is plain. No dividends were to be ap- 
portioned to the policy until it had been in force for fifteen years. 
By carrying out his contract and paying his premium annually 
for fifteen years, if he had lived that long, the assured would 
have been entitled to participate in the dividend distribution then 
made, but not otherwise. He was not entitled to participate in 
the surplus of the company before the expiration of that time. 
There were no dividend additions to his policy, and the com- 
pany gave him the full benefit of the net value, or reserve, of 
his policy, after deducting his indebtedness to it, in the purchase 
of extended insurance. This is all that he was entitled to, and 
it did not keep his insurance in force till his death. 
Judgment affirmed. 
Nunn, J., dissenting. 
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SUPREME COURT OF MISSISSIPPI. 


BAKER 
US. 
SUPREME LODGE, K. P. (No. 15,718.)* 


LIFE POLICY—MANNER OF DEATH—“DUEL.” 


Decedent was approached by L., who threatened to kill him. Deceased 
told L. he was unarmed, but if he would permit deceased to get to his 
cash drawer he would “shoot it out with him.” Deceased went toward 
the cash drawer, but before reaching it drew a pistol from his bosom 
and turned toward L., who shot and killed him. Held, that such 
transaction was not a duel, within the terms of a policy limiting in- 
surer’s liability in casé the insured died as the result of a duel; the 
term “duel,” as so used, meaning a fighting together by two persons 
by previous concert with deadly weapons to settle some antecedent 
quarrel, and not as the result of sudden heat and passion. 


(For other cases, see Insurance, Cent. Dig. § 1149; Dec. Dig. § 443.) 
(For other definitions, see Words and Phrases, vol. 3, p. 2258.) 


LIFE rt get — AS RESULT OF VIOLATION OF CRIM- 
INAL L 

Where oe, was shot and killed by L. as he drew a concealed pistol, 
the death of insured could not be said to have been caused by his 
violation of a criminal law, to wit, the carrying of a concealed weapon, 
within the meaning of a clause of the policy limiting the insurer’s 
liability in case of death of insured in violating the criminal law, un- 
less it appeared that deceased’s act bore such relation to his death 
that the latter would not have occurred at the time and place it did, 
if the insured was not engaged in violating the law. 


(For other cases, see Insurance, Cent Dig. § 1149; Dec. Dig. § 443.) 


LIFE POLICY—DEATH OF INSURED—VIOLATION OF CRIM- 
INAL LAW. 


Where insured was shot and killed in a difficulty with L. immediately after 
the insured had drawn a pistol from his bosom, where he had been 
carrying it concealed, proof that he was unlawfully carrying a con- 
cealed weapon was not of itself sufficient to show that his death was 
caused in the violation of a criminal law, within the terms of a policy 
provision limiting the insurer’s liability under such circumstances. 


(For other cases, see Insurance, Cent Dig. §§ 1707-1728; Dec. Dig. § 665.) 


LIFE POLICY—VOLUNTARILY ENGAGING IN DIFFICULTY. 


Where insured was shot and killed in a difficulty with L., whether in- 
sured voluntarily engaged in the difficulty which resulted in his death 
held for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1732-1770; Dec. Dig. § 668.) 


Appeal from Circuit Court, Panola County; N. A. Taylor, 
udge. 
J Action by Mrs. Lily Baker against the Supreme Lodge of the 


* Decision rendered, Jan. 20, 1913. 60 South. Rep. 333. 
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Knights of Pythias. Judgment for defendant; and plaintiff ap- 
peals. Reversed and remanded. 


Suanps & MontcoMeEry, of Sardis, for Appellant. 
L. F. Rainwater, of Sardis, for Appellee. 


Situ, C. J. 

The husband of appellant, who was killed some time prior to 
the institution of this suit, was a member of appellee order, and 
at the time of his death his life was insured therein in favor of 
appellant for the sum of $2,000. This policy provided, among 
other things, that “If the death of the member * * * be caused 
or superinduced * * * in consequence of a duel, or at the 
hands of justice, or in violation or attempted violation of any 
criminal law, then the amount to be paid on this certificate shall 
be a sum only in proportion to the whole amount thereof as the 
member’s matured life expectancy is to his entire expectancy at 
the date of this certificate; the expectation of life based upon the 
American Experience Table of Mortality to govern.” Appellee 
having denied liability on the policy, this suit was instituted in the 
court below; and the defense of appellee thereto is that the death 
of appellant’s husband was caused or superinduced in conse- 
quence of a duel, and in the violation or attempted violation of a 
criminal law. At the close of the evidence, upon request of 
appellee, the court instructed “the jury to find for the plaintiff 
the sum of $72.52, and 6 per cent interest thereon from May 
23, 1911, to this date.” Appellant, being dissatisfied with the 
verdict and judgment entered in accordance with this instruction, 
appeals to this court. 

[1] It appears from the evidence that on the 23d day of May, 
1911, a man named Lester came to Baker’s place of business in 
the town of Batesville, and asked him if he (Baker) had killed 
his (Lester’s) dog. Baker replied that he had, but that it was 
done accidentally, whereupon Lester proceeded to curse and 
abuse him, applying to him several vile and vulgar epithets. 
Baker was sitting down at the time, and Lester, according to the 
evidence of one of the witnesses, told him that if he moved he 
would kill him. Baker told Lester that he was unarmed, but 
that if he (Lester) would put down his gun he would whip him 
with his fists, which proposition not being accepted by Lester, 
who continued to abuse him, he then said: “If you will let 
me get to my cash drawer, I will shoot it out with you; get 
sixteen steps apart and shoot it out.” Lester had not drawn his 
pistol at this time, but it was evident to Baker that he had one, 
and would use it, if necessary. Lester finally permitted Baker 
to get up from the chair in which he was sitting, and go towards 
his cash drawer. Before reaching this cash drawer, Baker drew a 
pistol from his bosom and turned towards Lester with it in his 
hand. Exactly in what position he held it does not definitely 
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appear from the evidence. Whereupon he was shot and killed 
by Lester. 

A duel, as the term is ordinarily understood, and as used in 
this policy, “is the fighting together of two persons by previous 
concert with deadly weapons to settle some antecedent quarrel,” 
and has none of the elements of sudden heat and passion. 2 
Bishop’s Criminal Law (8th Ed.) 313; Blacks’ Law Dictionary, 
page 399; Century Dictionary Encyclopedia, vol. 3, page 1792; 
Davis vs. Modern Woodmen, 98 Mo. App. 713, 73 S. W. 923; 
Ward vs. Commonwealth, 132 Ky. 636, 116 S. W. 786, 19 Ann. 
Cas. 71. The fight, if such it was, in which Baker lost his life, 
had none of the elements of a duel as thus defined, but was 
brought about without premeditation on his part by the acts 
and words of Lester. Nothing said in Thomas vs. State, 61 Miss. 
60, is in conflict herewith. The court in that case was not dealing 
with a duel in the comnion acceptation of the term. 

[2] But it is said, in effect, that, granting that Baker’s death 
was not the result of a duel, still it was caused or superinduced 
in the violation or attempted violation of a criminal law: First, 
because it would not have occurred, had he not at the time on 
his person a concealed weapon; and, second, because it occurred 
in a fight in which he had voluntarily engaged. In order that the 
death of an assured may be said to have been caused or superin- 
duced in the violation or attempted violation of a criminal law 
within the meaning of this clause of an insurance policy, it must 
appear that his act bore such relation to his death that the latter 
would not have occurred at the time and place, if the assured 
had not been engaged in violating the law. 

[3] Granting, for the sake of the argument, that it can be 
said that the fact that the pistol which Baker had upon his per- 
son was concealed had such effect upon his or Lester’s conduct 
as without it his death would not have occurred, it does not ap- 
pear that in carrying the pistol concealed he was violating the 
law. He had the right to carry it concealed under certain cir- 
cumstances. The burden of showing that he was carrying it con- 
cealed unlawfully was upon the appellant; but upon this point 
the record is silent, nothing appearing relative thereto, except 
the mere fact that he had the pistol concealed about his person. 

[4] On the evidence, whether or not Baker voluntarily en- 
gaged in a fight, if such it may be called, which resulted in his 
death, was a question of fact for the jury, and not of law for the 
court. It may be that in doing what he did he was simply trying 
to get upon even terms with a man who was forcing him, at the 
point of a pistol, to submit to a very great indignity. 

Reversed and remanded. 
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SUPREME COURT OF TEXAS. 


EQUITABLE LIFE ASSUR. SOCIETY OF UNITED STATES 
vs. 


ELLIS.* 


FORFEITURE—WAIVER—EVIDENCE. 


On an issue of forfeiture of a policy for nonpayment of premium due 
March 24, 1906, correspondence between the insured and the company’s 
agents with reference to extensions of time for the payment of the 
1905 premium was admissible as tending to show the insurer’s at- 
titude toward the risk as revealed by its action in respect to the pay- 
ment of that premium. 


(For other cases, see Insurance, Cent. Dig. §§ 1674, 1686; Dec. Dig. § 
654%.) 


LIFE POLICY—FORFEITURE—PREMIUM—FAILURE TO PAY— 
WAIVER. 


An agent of an insurance company in charge of its loan and extension 
department at its headquarters in New York would be deemed to 
have general authority to waive forfeiture on behalf of the company 
for nonpayment of premiums. 

(For other cases, see Insurance, Cent. Dig. §§ 948-951; 956-965; Dec. Dig. 
§ 375-) 


LIFE POLICY—FORFEITURE—NONPAYMENT OF PREMIUMS. 


After the expiration of the days of grace provided by a life policy, and 
the premium not having been paid, the insurer offered to make a loan 
on the insured’s policies of $1,059 to be used in paying the current 
premiums and interest, provided that the insured would remit $356.50 
to complete the loan transaction, no suggestion being made that proof 
of insured’s good health should also be submitted in order to rein- 
state the policies before the transaction could be completed, and these 
negotiations were continued, and were in progress at the time in- 
sured was shot and killed. Held, that the insurer, by offering to 
make a loan, treated the policies as still in force, and such offer 
constituted a waiver of the forfeiture for nonpayment of the pre 
miums. 


(For other cases, see Insurance, Cent. Dig. §§ 1041-1070; Dec. Dig. § 392.3 


NONPAYMENT OF PREMIUMS—FORFEITURE—WAIVER. 


Waiver of a forfeiture of a life policy for nonpayment of premiums may 
result from any unequivocal acts by which the insurer, after knowl- 
edge of the forfeiture, recognizes the continued validity of the policy, 
or does some act based thereon, without insured having acted on the 
faith thereof. 

- aT cases, see Insurance, Cent. Dig. §§ 1026-1040, 1057; Dec. Dig. 

388. 


On rehearing. Overruled. 
For former opinion, see 147 S. W. 1152. 


* Decision rendered, Jan. 8, 1913. 152 S. W. Rep. 625. 
Vol. XLIT.—22. 
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PHILLIPS, J. 

The correctness of the opinion in its statement of the record 
has been challenged by the motion and written argument on re- 
hearing in two particulars. It is said that the record does not 
disclose that any special concession was made by the company 
to Ellis in respect to the 1905 premium and that the statement 
in the opinion, in effect, that the company’s action, through its 
cashier, Bourke, in relation to that premium evinced, as we viewed 
it, a purpose to maintain the insurance in force even at some 
breach of its rules and some sacrifice of its general policy, was 
unwarranted, because, after he had defaulted in the payment 
of that premium, Ellis was required to reinstate the policy as 
provided by its terms; that is, by furnishing a certificate of 
good health. It is true that finally in November of 1905, after 
Ellis had failed to pay the premium upon August 22d, the date of 
its extended maturity, the reinstatement of the policy was thus 
effected and the maturity of the premium extended to December 
22d; but the following features of the record justify all that was 
said in the opinion in respect to this matter :— 

(1) After the original extension of the premium from March 
24th to August 22d and Ellis’s default in its payment on that 
date, a further extension was granted to December 22d, not- 
withstanding Bourke declared in his letter of August 21st that 
an extension for sixty days from August 22d was “longer than 
the society usually grants.” 

(2) Although the premium was due on August 22d and the 
policy was subject to forfeiture if it was not paid on that date, 
Bourke according to this same letter, extended it “to give time 
to receive the remittance” which he was urging Ellis to make. 

(3) While Bourke was insisting that it was necessary for the 
remittance to be in his hands before he could take up with the 
home office the matter of the further extension that Ellis had 
requested, when Ellis in his letter of August 31st threatened to 
take out his insurance in another company, Bourke, according to 
his letter of September 5th, referred the matter to the home office 
without having received any remittance. 

(4) Bourke’s declaration in his letter of September 22d that 
the company had informed him of its willingness “to make a 
special concession in this case,” although “contrary to its rules.” 
Conceding that this related to a reinstatement of the policy based 
upon a showing of good health it is plain from this statement that 
under the existing circumstances the company regarded a rein- 
statement of the policy even on that condition as a special con- 
cession and as contrary to its rules. 

(5) Although under the extension granted to that date the 
premium was due on December 22d, and the policy was subject 
to forfeiture if not then paid, Bourke received and applied with- 
out question Ellis’s remittance for the premium that could not 
have reached the San Antonio office before December 23d. 
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Further, it is said that we should correct the statement in the 
opinion that Wyman’s letter to Ellis of May 9th was written pur- 
suant to Brophy’s letter to Wyman of April 25th, in which con- 
nection it is urged that Ellis was advised on May lst of Bro- 
phy’s reply of April 25th to Wyman’s letter. This is a strained 
criticism of the opinion, for it is not there said that Ellis was 
not advised until May 9th of Brophy’s reply to Wyman’s letter. 
On the contrary, the opinion states fully the contents of the 
May Ist letter from Wyman to Ellis. Wyman’s letter to Ellis 
of May 9th was correctly referred to as having been written pur- 
suant to Brophy’s letter, for it expressed an offer of the com- 
pany to make a* loan on the policies exactly as Brophy had 
therein authorized. 

We have carefully reviewed the several assignments of error 
in the light of all that has been said in the motion and written 
argument, and remain of the opinion that the case should be de- 
cided as it was upon the original hearing. We confined the dis- 
cussion in the opinion principally to the question of waiver be- 
cause we regarded it as the real question in the case, and con- 
sidered that none of the assignments relating to the charge of the 
court and the admission of testimony was well taken. The 
charge of the court was more favorable to the insurance com- 
pan than the law demanded, as it required the jury to find more 
than was necessary to entitle the plaintiff to a verdict. 

[1, 2] The correspondence relative to the 1905 premium was 
admissible as tending to show the company’s attitude toward the 
risk as revealed by its action in respect to the payment of that 
premium. In this sense, it was probative upon the question of 
the company’s purpose and intent in its negotiation with Ellis 
respecting the payment of the 1906 premium, and it was therefore 
proper for the jury to consider it in determining whether such 
negotiation amounted to a waiver of the forfeiture. The ques- 
tion of Wyman’s authority to make Ellis the proposal of a loan 
upon the policies that was made in the letter of May 9th is dis- 
posed of by Brophy’s having authorized such an offer in his 
letter to Wyman of April 25th. And that the company was 
bound by Brophy’s act does not admit of question. He was a 
general official of the company, in charge of its loan and exten- 
sion department at its headquarters in New York. To him loans 
and extensions were referred. He had undoubted general au- 
thority in all such matters. His authorization to Wyman of the 
proposal that Wyman made to Ellis was clearly within the scope 
of his powers; and his act may, therefore, be regarded as the 
act of the company itself. 

[3] It is not necessary to a re-examination of the position of 
the plaintiff in error on the question of waiver as elaborated in 
the motion and argument for rehearing to here restate in full 
what occurred between its agents and Ellis in regard to the pre- 
mium for the year 1906. It matured on March 24th. It was 
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not paid on that date, nor within the thirty days of grace pro- 
vided by the policy. While the policy was subject to reinstate- 
ment thereafter upon payment of the premium with interest and 
upon proof of good health satisfactory to the company, no effort 
was made by Ellis to thus reinstate it, nor in all the negotiation 
that transpired in respect to the matter was there any suggestion 
by the company of any necessity for such reinstatement. The 
negotiation between Ellis and the company in regard to the 1906 
premiums on both policies began on February 16th, and ended 
with Wyman’s letter of May 9th. Ellis was shot on May 11th, 
and died the following day. The last word in the negotiation was 
the concluding sentence in Wyman’s letter of*May 9th: “The 
society is willing to lend you $1,159.00 on the policies to apply 
toward the payment of the premiums due a short time ago.” 
In previous letters Wyman had stated that the loan value of the 
policies was $1,150 if the premiums for three years—that is in- 
cluding those for 1906 were paid—and had insisted that Ellis 
should remit $356.50 to complete the loan transaction that was 
pending, which amount, together with the loan value of the 
policies, would cover the premiums for the full year, $1,449, and 
interest for one year. Throughout the negotiation Ellis was in- 
sisting that he did not wish to borrow an amount necessary to 
cover the premiums for a full year, but that he desired the ma- 
turity of the premiums set up for nine months, or from March 
to December, and his letters indicate that he considered that 
this might be done without the payment of any amount in cash, 
inasmuch as the amount he wanted to borrow on the policies as 
security was only the amount of the premiums for nine months, 
which was less than the stated loan value of the policies. He 
had declined to consummate the transaction as Wyman had pro- 
posed, which evidently furnished the occasion of Wyman’s re- 
ferring the matter to Brophy at the home office in his letter of 
April 19th, which we erroneously stated in the opinion was not 
in the record. That letter submitted Ellis’s proposa., as previ- 
ously made to Wyman, as apparently the only way by which 
Ellis could continue with the company as a poli-yholder, and 
stated that Mr. Baker, the general manager, was very anxious 
to have the policies kept in force as they were large policies 
and Ellis was a well known man. Brophy replied in his letter of 
April 25th, which is copied in the opinion. However considered, 
Brophy’s letter and Wyman’s letters of May Ist and May 9th 
establish beyond doubt: (1) A willingness on the part of the 
company to loan Ellis $1,150 upon the security of the policies 
upon his payment of $356.50, at a time when, according to its 
present contention, the policies stood forfeited and dead because 
of Ellis’s default in the payment of the premiums at maturity 
and the expiration of the period of grace provided by the policies. 
(2) An authorized communication to Ellis at such a time and 
under such conditions, following a negotiation for a satisfactory 
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adjustment of the premiums that had extended over a period of 
nearly two months, of an unconditional offer by the company 
to make him such a loan, with the policies as security, upon such 
terms. (3) Such offer so made at such time in the face of 
his previous refusal to complete the loan transaction upon these 
terms, and notwithstanding Wyman must have known that by 
his not having made the remittance of $61 to cover the term 
rate for thirty days from April 24th, the date of the expiration 
of the period of grace, as requested in Wyman’s letter of April 
19th, he had failed to do that which Wyman had urged as neces- 
sary to maintain the policies in force after the expiration of 
the days of grace for a period within which this offer was made. 
Under Brophy’s proposal as embodied in his letter of April 
25th, it will be observed that Ellis’s payment of the premiums for 
1906 was not required to close the transaction. It was only re- 
quired that he pay the difference between the amount of the 
premiums and the loan value of the policies, with interest for one 
year, or the sum of $356.50. The policies themselves, through 
their value as security, were recognized as capable of providing 
the remaining $1,150 necessary to complete the payment of the 
premiums for the year. 

The province of this court did not extend to a trial of the 
question of waiver on its merits. Applying what we regarded 
a settled principle of law, that in a case of this character a waiver 
of a forfeiture may result from negotiations or transactions with 
the insured after knowledge of the forfeiture, by which the in- 
surer recognizes the continued validity of the policy or does acts 
based thereon, our holding was that this record warranted the 
submission of the issue to the jury, and was sufficient to sup- 
port its finding. It is now urged that Brophy’s letter to Wyman 
expressed nothing more than a willingness of the company to 
accept the premium, and Wyman’s letters of May Ist and May 
9th amounted at most only to a demand for the premium, and it 
is sought to analogize the case with those holding that a mere 
demand for an overdue premium, not accompanied by its pay- 
ment, does not operate to waive a forfeiture resulting from de- 
fault in the payment. But these letters are not subject to this 
characterization. Wyman’s letter to Brophy, as it plainly discloses, 
was for the purpose of ascertaining whether the company would 
consent to loan Ellis on the policies an amount equal to the pre- 
miums for nine months without requiring a cash payment, in 
accordance with Ellis’s proposal. It stated, in effect, that only by 
such adjustment could Ellis be continued as a policyholder, and 
admits of the construction that Mr. Baker, the general manager, 
desired that Ellis’s request be acceded to. While the purpose of 
the entire negotiation was to provide means to pay the premiums 
either for nine or twelve months, the subject of Wyman’s let- 
ter was not immediately the premiums themselves or their pay- 
ment, but the basis upon which the loan might be arranged. 
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The subject-matter of Brophy’s reply was likewise the basis or 
condition on which the company was willing to make the loan. 
It did not deal with the premiums at all except as related to the 
loan and the provision the loan would afford for their payment. 

The same may be said of Wyman’s letter of May 9th. That 
letter does not bear the semblance of a demand for the premiums. 
It was but a restatement of the terms upon which the loan would 
be granted, and closed with an offer from the company to make 
a loan of a given amount upon the policies as security. 

Great stress is laid upon the fact that the constant announce 
ment of the company to Ellis was that at all events the payment 
by him of $356.50 was necessary; and it is argued at length 
that, as he failed to make such payment, no waiver could possibly 
result. But this proposition confuses what was necessary to 
complete the loan with what is required to complete a waiver. 
Undoubtedly the payment of that amount was required by the 
company according to these letters before it would make the loan; 
butt is it true that the completion of the loan transaction was 
essential before a waiver of the forfeiture could result? The 
company was under no compulsion not to recognize and treat the 
policies as valid unless this amount were paid. It may have 
intended all the while, as it evidently did, to require this payment 
before consummating the loan, but in the negotiation it may still 
have regarded the policies as valid and capable of affording 
security for it. The question is, Did its offer to make the loan 
with the policies as security, even on condition of this payment, 
afford evidence that it recognized the policies as still unforfeited ? 
Or, to narrow the question somewhat, it may be stated: Was this 
payment a condition of its recognition of the continued validity 
of the policies, or merely a condition of its willingness to make 
the loan? No letter in the corréspondence indicates that it re- 
garded the policies as forfeited. No mention is made any time 
after March 24th that such was their status. They continued 
down to May 9th to be the basis of the negotiation of the loan. 
If they were forfeited and dead, and so recognized by the com- 
pany, is it reasonable to suppose that on April 25th, after the 
expiration of the period of grace, Brophy would have proposed 
that, if Ellis would pay $356.50, the company would advance 
upon them $1,150 wherewith to pay the premiums, or that on 
May 9th Wyman would have written, “the society is willing to 
lend you $1,159.00 on the policies to apply toward the payment 
of the premiums due a short time ago”? In the estimate of the 
company they were then either forfeited or in force. They had 
no middle status. As the company itself regarded them up to 
the time of Ellis’s death so the law ought to regard them, and as 
these letters furnish evidence that down to May 9th the company 
recognized them as existing policies and so dealt with them in 
the negotiation with Ellis respecting the loan, it was but proper 
that the jury should determine the issue. 
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The whole argument of the plaintiff in error falls under the 
weight of its contention that what was meant in these proposals 
was that Ellis should first reinstate the policies by furnishing 
proof of good health satisfactory to the company, and only in 
such event were the policies to be accepted as security. Such 
reinstatement, accompanied by a payment of the premiums with 
interest, was a method of restoration provided by the policies 
themselves. The company certainly did not intend to base a loan 
upon policies that no longer possessed life or virtue. It therefore 
must have intended that they should be restored by this method 
of reinstatement, or else, in proposing to make the loan upon 
them as security, it must have regarded them as still in force. 
There is no escape from one or the other of these conclusions. If 
it did not intend that they should first be reinstated, it must have 
recognized their continued validity; otherwise, it stood in the 
position of proposing to make the loan upon policies that were 
forfeited and dead. As neither Brophy’s nor Wyman’s letter 
imposed their reinstatement as a condition of the loan, and con- 
tained no suggestion, even, that their reinstatement was neces- 
sary, it follows inevitably, at all events, that the jury was at 
liberty to regard the terms in which the offer of the loan was 
made as a.recognition by the company that the policies were still 
in force, and to treat its act as an election to waive the forfeiture. 

Our holding upon the original hearing was and still is that it 
was possible for the company to waive the forfeiture of these 
policies without the payment by Ellis of a consideration, and ir- 
respective of a technical estoppel. The right of forfeiture was 
exclusively for the benefit of the company. It was at liberty to 
dispense with it without being paid to do so. If it elected to 
forego the right of forfeiture and maintain the policies in force, 
in the language of the law it, became estopped to assert the 
forfeiture as a defense, but, in order for it.to waive the advan- 
tage that it possessed in virtue of the right to forfeit, it was not 
absolutely essential that Ellis be misled. If it desired and in- 
tended to relinquish its right-of forfeiture, it ought not to be 
held that its power to do so was entirely dependent upon a show- 
ing that Ellis was in some way deceived. 

[4] The sounder rule is that in such a case a waiver of a for- 
feiture may result from unequivocal acts by which, after knowl- 
edge of the forfeiture, the insurer recognizes the continued 
validity of the policy, or does some act based thereon. Upon this 
subject in 25 Cyc. of Law and Procedure, 858, it is said: “While 
it is sometimes said as to..waiver as well as estoppel that there 
must be reliance by. the insured on any waiver of forfeiture or 
other cause of invalidity, the, weight of authority is in accord 
with the rule that any conduct on the part of the company incon- 
sistent with its reliance on a. breach will be a waiver of the breach, 
irrespective of any consideration or technical estoppel.” In Hol- 
lis. vs. Insurance Co.,.65 Iowa, 458,21. N: W. 776, a leading 
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authority on the same question, it is said: “The general doc- 
trine of the instructions is that if defendant, with full knowledge 
of the facts out of which the forfeiture of the policy arose, neg- 
lected to declare its intention of insisting on the forfeiture, but, 
by its acts, recognized and treated the policy as a valid and sub- 
sisting contract between it and plaintiff, and induced him to act 
in that belief, it is precluded now from insisting on the forfeiture. 
This doctrine is excepted to by defendant. Its position is that to 
constitute a waiver of the provisions of the policy providing for 
the forfeiture the acts relied on must be atttended with such 
equitable circumstances as would create an estoppel; and as 
plaintiff was not induced by the acts in question to in any man- 
ner change his position with reference to the subject of the 
negotiation, and as the acts were done after the forfeiture oc- 
curred, they do not create an estoppel. We think, however, that 
this position is not tenable. The principle on which the waiver 
of a forfeiture has been maintained in such cases is undoubtedly 
similar to that of estoppel. It was so held by this court in Viele 
vs. Germania Ins. Co., 26 Iowa, 9, 96 Am. Dec. 83. But we think 
it is not true that such waiver can be created only by such acts 
or conduct as would create a technical estoppel. Neither for- 
feitures nor estoppels are favored by the law, and it follows 
necessarily from this consideration that the waiver of a for- 
feiture may be sustained by circumstances which do not present 
the strong equities which would be required to create an estop- 
pel. When plaintiff asserted a claim under the policy for the 
loss, and defendant was informed of the facts out of which the 
forfeiture grew, it had the right at once to treat the contract as 
at an end. If it had elected simply to remain silent, perhaps a 
waiver could not have been inferred from its silence. But if, 
with the knowledge of the circumstances, it continued to treat 
the contract as of binding force, and induced plaintiff to act in 
that belief, the rule holding that it thereby waived the forfeiture 
is a very just one. We think, therefore, that the general doctrine 
of the instructions is correct, and it is well sustained by the au- 
thorities.” 

We quote as follows from Queen Insurance Co. vs. Young, 
86 Ala. 430, 5 South. 118, 11 Am. St. Rep. 51: “Conditions in 
a policy of insurance, limiting or avoiding liability, are strictly 
construed against the insurer, and literally in favor of the as- 
sured. Though a waiver may be in the nature of an estoppel, 
and maintained on similar principles, they are not convertible 
terms. The courts, not favoring forfeitures, are usually inclined 
to take hold of any circumstances which indicate an election to 
waive a forfeiture. A waiver may be created by acts, conduct, 
or declarations insufficient to create a technical estoppel. If the 
company, after knowledge of the breach, enters into negotiations 
or transactions with the assured, which recognize and treat the 
policy as still in force, or induces the assured to incur trouble 
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or expense, it will be regarded as having waived the right to 
claim the forfeiture.” In addition to the authorities cited in the 
opinion, this view is sustained by the following cases: Georgia 
Home Ins. Co. vs. Moriarty, 37 S. W. 628, in which writ of 
error was refused by this court; Insurance Co. vs. Norton, 96 U. 
S. 234, 24 L. Ed. 689; Oakes vs. Insurance Co., 135 Mass. 249; 
Georgia Home Ins. Co. vs. Kinnier’s Adm’x, 69 Va. 88. 

The motion for rehearing is overruled. 

Hawkins, J., not sitting. 


COURT OF APPEALS OF GEORGIA. 


ALLIGOOD 
vs. 


DANIEL & KING. (No. 4,214.)* 


ACTION FOR PREMIUM—VALIDITY OF NOTE. 


A promise to execute and deliver a policy of life insurance, if, after a 
medical examination, the maker of a note, given for the insurance 
premium, proves to be an insurable risk, is not an absolute promise to 
execute and deliver a policy, and will not authorize the original payee 
to recover on the note, where no offer to deliver the policy has been 
made; and this is true, though the maker of the note refuses to 
submit to a medical examination, and in consequence thereof his ap- 
plication for insurance has never been accepted. 


(For other cases, see Insurance, Cent. Dig. §§ 399-401; Dec. Dig. § 187.) 


Error from City Court of Dublin; J. B. Hicks, Judge. 
Action by Daniel & King against J. H. Alligood. Judgment 
for plaintiffs, and defendant brings error. Reversed. 


S. P. New, of Dublin, for Plaintiff in Error. 
R. D. Fiynt, of Dublin, for Defendants in Error. 


RUSSELL, J. 
Judgment reversed. 


* Decision rendered, Feb. 4, 1913. 76 S. E. Rep. 1083. Syllabus by 
the Court. 
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COURT OF APPEALS OF GEORGIA. 


WILEY 
vs. 


ROME INS. CO. (No. 4,174.)* 
WAIVER OF FORFEITURES—KNOWLEDGE OF FACTS. 


While forfeitures stipulated in contracts of insurance are not favored, 
and, in order to avoid a forfeiture, the courts will seize any circum- 
stance indicating an intention to waive it, still, before an insurance 
company can be held to have waived the forfeiture, it must appear 
that the company, or some one authorized to represent it, had actual 
knowledge of the fact or circumstance upon which the waiver de- 
pended. When neither the insurer nor its agents have actual knowledge 
of a fact from which a waiver might be implied, the doctrine of 
constructive notice does not so apply between the insurer and the 
person to whom the policy is issued as that a waiver can be implied. 


(For other cases, see Insurance, Cent. Dig. §§ 942, 966, 967, 975-007; Dec. 
Dig. § 377 
WAIVER OF FORFEITURE—“CONSTRUCTIVE NOTICE.” 


Constructive notice does not possess in its own essential nature the char- 
acter assigned to it by law. From the exigent presumptive inferences 
which the law permits to be deduced from circumstantial evidence, 
and for reasons of public policy, the law sometimes imputes con- 
structive knowledge of a fact or condition. But this is, after all, a 
knowledge or notice established in the mind of the law, in conse- 
quence of the way in which the law interprets the evidentiary facts 
upon which the presumption of knowledge depends, and is a creation 
of the law in its act of construing facts, conduct, circumstances, or 
instruments. Constructive notice of a fact, for that reason, is not the 
equivalent ‘of actual knowledge, so as to evidence a waiver of a for- 
feiture in a contract of insurance, dependent upon material misrep- 
resentations of fact, merely because the insurer, by the exercise of 
reasonable care and diligence, could have ascertained the truth as to a 
fact upon which the waiver is alleged to depend. 

(For other cases, see Insurance, Cent. Dig. §§ 942, 966, 967, 975-977; Dec. 
Dig. § 377.) 

(For other definitions, see Words and Phrases, vol. 2, pp. 1472-1474; vol. 
8, p. 7613.) 

(Additional Syllabus by Editorial Staff.) 

AGENTS—NOTICE TO AGENT. 

An insurance company is charged with knowledge of all pertinent facts 
which have come to the knowledge of its duly authorized agents, and 
actual notice to the agent is imputed to the principal. 

(For other cases, see Insurance, Cent. Dig. §§ 968-997 ; . Dec. Dig. § 378.) 


Error from City Court of Atlanta; H. M. Reid, Judge. 


* Decision rendered, Jan. 30, 1913. 76 S. E. Rep. 1067. Syllabus by the 
Court. 
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Action by Jennie Wiley against the Rome Insurance Com- 


pany. Judgment for defendant, and plaintiff brings error. Af- 
firmed. 


ArNnaAuD & DonEHOoo, of Atlanta, for Plaintiff in Error. 
DorsEy & SHELTON, of Atlanta, for Defendant in Error. 


RUSSELL, J. 

This case raises a question as to the bearing of section 4530 
of the Civil Code upon an allegation in the plaintiff’s petition, 
averring a waiver of the forfeiture in the contract of insurance 
if the person insured was not in good health at the time of the 
issuance of the policy. There was a demurrer to the original 
petition, upon the ground, among others, that the petition did not 
allege that Dillard Wiley, the person insured, was in sound health 
or an insurable risk at the time the policy was delivered. The 
plaintiff amended the petition by alleging that the person in- 
sured was examined, as required by the defendant, as a condi- 
tion precedent to the issuance of the policy applied for, and that 
at the time the examination was made he was suffering from 
tuberculosis in the advanced second stage; that the affection at 
that stage is easily discernible to a practicing physician with the 
use of ordinary care; that the. physician who made the examina- 
tion in behalf of the company knew, or ought to have known, 
and by the exercise of ordinary care could have known, of said 
affection; and that the petitioner’s application for insurance was 
made in good faith, and without the knowledge of the unsound- 
ness of Dillard Wiley’s health. The trial judge sustained the 
demurrer and dismissed the petition. The present writ of error 
challenges that judgment, not upon the ground that the defend- 
ant was chargeable with knowledge of all the facts which it 
might by the exercise of ordinary care, have ascertained before 
entering into this contract (for this intention is expressly dis- 
avowed), but upon the ground that, if the defendant had notice 
sufficient to put it upon inquiry, it was bound to pursue it with 
reasonable diligence, and was chargeable with knowledge of all 
facts to which such inquiry conducted with ordinary care, might 
have led. This is at least implied notice, or, implied actual no- 
tice; for counsel for the plaintiff in error did not seriously con- 
tend that a waiver can be based upon constructive notice. 

[1] We do not think that the provisions of section 4530 of 
the Civil Code have an application to the subject of waiver, as 
related to conditions imposing forfeitures in contracts of insur- 
ance. In our opinion constructive knowledge of the material fact 
upon which a waiver is alleged to depend cannot afford the basis 
of such a waiver. In order for one to waive’a right, he must 
know that he possesses the right. He cannot waive a right of 
which he is ignorant, even though he might, by the exercise of 
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ordinary care, have ascertained the existence of the right. 
Waiver implies knowledge of the right which is waived, and 
therefore it cannot rest upon the fact that, although the person 
waiving did not know his right, he might by due inquiry have 
known it. Waiver is itself but an implication from the for- 
bearance to assert a known right, and must be voluntary. An 
act in regard to a given thing cannot be voluntary, as related to 
that thing, unless the actor has knowledge of its existence. 

[2] Section 4530, supra, declares: “Notice sufficient to excite 
attention and put a party on inquiry is notice of everything to 
which it is afterwards found such inquiry might have led. Igno- 
rance of a fact, due to negligence, is equivalent to knowledge in 
fixing the rights of parties.” This cannot have more effect in 
establishing a waiver, dependent upon the failure of an insurer 
to ascertain the true facts in regard to the health of one seeking 
insurance, than it does in the case of a prescriptive title based 
upon adverse possession free from fraud; and as to that the 
Supreme Court has expressly held (Dixon vs. Patterson, 135 
Ga. 184, 69 S. E. 21) that constructive notice is insufficient; the 
court ruling that “fraud which will prevent prescription from 
ripening must be actual, moral fraud. Mere notice of facts put- 
ting on inquiry as to a defect in a title will not suffice.” 

[3] It is, of course, well settled that an insurance company 
is charged with knowledge of all pertinent facts which have come 
to the knowledge of its duly authorized agents, and thus notice 
to an agent is notice to the principal. This is implied actual 
notice, and actual notice to the agent is imputed to the principal, 
but the rule does not include implied constructive notice and 
charge the principal with implied knowledge of facts which the 
agent might, in the exercise of ordinary care, have acquired, 
but did not in fact possess, because he did not use ordinary 
diligence. In a case where the agent has actual notice, the 
company has notice upon the presumption that the agent will 
do his duty and inform his principal of those facts which af- 
fect the company’s interest. Hence we held in Fair vs. Metro- 
politan Life Insurance Co., 5 Ga. App. 708, 63 S. E. 812, that a 
provision in a written and signed application for life insurance, 
which contains a provision and warranty that the policy shall 
not take effect unless upon the date and delivery of the policy 
the person purposing to be insured be alive and in good health, 
is waived by the company, if, with knowledge that the insured 
is not in good health, the contract of insurance is consummated. 
Further, we held that any knowledge affecting the rights of the 
insured, which comes to an agent while he is performing the 
duties of his agency, becomes the knowledge of the company, 
and consequently that any statement as to the condition of his 
health made by the insured to the physician engaged in making 
an examination would be a statement made to the company. In 
view of the analysis of the word “notice,” and the definition of 
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the various subdivisions of that term, given by Judge Lumpkin 
in Clarke vs. Ingram, 107 Ga. 565, 33 S. E. 802, and its citations, 
it is manifest that a presumption that the agent will communicate 
his knowledge to his principal rests only on implication, and that 
the notice with which the principal is charged is, after all, only 
implied, and therefore “constructive notice.” Quoting from 
Wade on Notice (2d Ed.) 36a, Judge Lumpkin approves the 
statement that “the implication of notice arises when the party 
to be charged is shown to have had knowledge of such facts 
and circumstances as would lead him, by the exercise of due dili- 
gence, to a knowledge of the principal fact.” But we cannot 
escape the consciousness, which must be borne in mind, in con- 
sidering the insistence of the plaintiff in error on this point, 
that in the case of Clark vs. Ingram Judge Lumpkin was deal- 
ing with an entirely different section of the Code (section 2360) 
from that upon which the plaintiff in error now relies. Section 
2360, which refers to fraudulent transfers made by banks, avoids 
any sale if the purchaser had either “notice or knowledge” of 
the condition of the bank, and Judge Lumpkin, at some length, 
distinguishes the meaning of the two terms “notice” and “knowl- 
edge.” For this reason there is nothing in the ruling in that 
case which would authorize us to hold that a waiver of the right 
of forfeiture can be implied from notice of facts which would 
have led to knowledge of the material fact, to wit, that there 
had been a breach of one of the conditions precedent to the 
policy. It seems to us that the very point was ruled in Orient 
Insurance Co. vs. Williamson, 98 Ga. 464, 25 S. E. 560, in which 
Chief Justice Simmons held that the doctrine of constructive 
notice does not apply as between an insurance company and a 
person to whom it issues its policy of insurance. This conclu- 
sion appears to be inevitable, because, after referring to the case 
of Mechanics’ & Traders’ Insurance Co. vs. Mutual Real Estate 
& Building Association, 98 Ga. 262, 25 S. E.. 457, in which it was 
held that one of the conditions of the policy was waived because 
the company’s agent knew all the facts to which these conditions 
related, and discussing that case, the court held that the knowl- 
edge referred to in that case was actual knowledge. It is there- 
fore not a question (as insisted by counsel for the plaintiff in 
error) as to how much notice is necessary to support the waiver, 
but what kind of notice, whether the notice must be actual notice, 
or whether constructive notice, dependent upon the opportunity 
of the party to have informed himself, will suffice. 

Counsel for the plaintiff in error insists that as knowledge is 
purely intangible, and as, in the absence of an admission of 
knowledge by the person charged therewith, it would be practi- 
cally impossible to prove that such a person did in fact know the 
facts in dispute, to require a party seeking to establish a waiver 
to prove actual knowledge on the part of the opposite party would 
be to impose upon him an impossible task. It is, not necessary 
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for us to pass upon this contention, for the reason that the point 
is here presented by demurrer, and the petition in any case could 
state that the agent of the company knew the fact by which it 
is sought to establish a waiver, if the evidentiary circumstances 
in support of that conclusion were sufficient to satisfactorily es- 
tablish actual knowledge; and while it may be difficult to prove 
the existence of actual knowledge on the part of one who denies 
it (because in.such case direct evidence is not attainable, unless 
he admits it), nevertheless even actual knowledge can be demon- 
strated by the proof of circumstances which will admit of no 
other reasonable conclusion than that the party who asserts his 
ignorance of a given fact actually knew it, and that his denial is 
untrue. The case of Hayes vs. E. T. V. & G. Ry. Co., 89 Ga. 
264, 15 S. E. 361, is not in point. Counsel for the plaintiff in 
error cites a ruling of the Supreme Court of Maryland to the 
effect that, where an agent of an insurance company examines 
the premises, the insurer is bound to have notice of all facts 
an expert should have from such an inspection, and is bound by 
the knowledge to that extent which would seem to be applicable 
to the point raised by the demurrer; but in our view of the 
ruling of the Supreme Court in the Orient Insurance Co., Case, 
supra, we are precluded from being persuaded by this authority. 
In fact, under our own rulings, we could not predicate a waiver 
of a stipulation providing for the forfeiture of a contract upon 
constructive notice of its breach, because in Kennedy vs. Manry, 
6 Ga. App. 816, 66.8. E. 29, we held that a waiver is a voluntary 
renunciation of a known right. Waiver must depend upon actual 
notice. Actual notice to an agent can be imputed to his principal, 
but even then, though the principal’s information rests only on 
the implication that the agent has imparted to his principal his 
knowledge, it is impliedly actual knowledge. Waiver must de- 
pend on actual notice (even though as in Fair vs. Metropolitan 
Life Ins. Co., supra, the fact that the agent has conveyed his 
knowledge to his principal rests upon implication), because, as 
defined by Black in his Law Dictionary, constructive notice is 
“information or knowledge of a fact imputed by law to a per- 
son (although he may not actually have it), because he could 
have discovered the fact by proper diligence and his situation 
was such as to cast upon him the duty of inquiring into it.” That 
an implication of actual notice is not the equivalent of or en- 
tirely synonymous with constructive notice, see McLean vs. 
Camak, 97 Ga. 804, 25 S. E. 493. 
The trial judge did not err in sustaining the demurrer. 
Judgment affirmed. 
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SUPREME COURT OF PENNSYLVANIA. 


WHITE 
us. 
PROVIDENT LIFE & TRUST CO.* 


MUTUAL INSURANCE COMPANY—DIVISION OF PROFITS. 


Where a life insurance company charter provides that the net profits shall 
be divided pro rata among the policyholders, as the directors may 
determine, and it has accumulated a large surplus, the directors are 
bound to ascertain and pay over their equitable proportion of the 
surplus. 


(For other cases, see Insurance, Cent. Dig. §§ 47, 77; Dec. Dig. § 59.) 


Appeal from Court of Common Pleas, Philadelphia County. 

Bill by J. Brinton White against the Provident Life & Trust 
Company. From, a decree dismissing the bill, plaintiff appeals. 
Reversed. 

The bill averred that the plaintiff has taken out two policies of 
life insurance in the defendant company, one for $10,000 on 
November 28, 1871, and the other for $5,000 on January 18, 1889. 
The first ran for 38 years and matured on November 28, 1909. 
The second ran for 20 years and matured on January 18, 1909. 
The plaintiff set up that the defendant was required, under its 
charter, to divide equitably and ratably all the net profits de- 
rived from its life insurance business among the holders of the 
policy; that at maturity of his policy the defendant had about 
$8,000,000 of surplus, of which plaintiff’s proportionate share 
would be on the two policies about $2,250, but that defendant 
had offered him less than $640. The defendant filed an answer 
in which it denied that the plaintiff was entitled to any other 
share or part than that offered to him. The court dismissed 
the bill. The plaintiff made, inter alia, the following requests 
for findings of fact: ‘“(4) The company never attempted at 
the time of the expiration of the plaintiff’s policies to ascertain, 
determine, and report the net profits which had been derived 
from the business of life insurance during the currency of his 
policies, nor did it equitably or ratably divide the same, or attempt 
to make any division thereof. It is claimed that he was only 
entitled to receive such amount as it saw fit to pay over to him 
as profits, without any such ascertainment, determination, or 
reports.” Answer: “Declined.” “(13) The so-called ‘surplus 
or contingency reserve’ was an amount of profits at the time the 
two policies in controversy matured.” Answer: “Declined.” 

Plaintiff presented the following requests for conclusions of 
law: “(1). As no account was ever rendered to the plaintiff by 


* Decision rendered, Oct. 14, 1912. 85 Atl. Rep. 463. 
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the defendant corporation of the amount of net profits realized 
at the time of the maturity of the policies, it is the duty of the 
company to render such an account, and an account thereof as 
decreed.” Answer: “Declined.” “(2) It was the duty of the 
company at the time of maturity of the policies in question to 
ascertain and determine the amount of net profits of the corpo- 
ration at that time and to pay over to the plaintiff an equitable 
and ratable portion thereof.” Answer: “Declined.” “(4) The 
corporation had no right, by resolution, arbitrarily to determine, 
years before the maturity of the policies, that the plaintiff should 
receive a certain fixed percentage when the same matured, and 
should receive nothing further from the company outside of the 
amount of his policy.” Answer: “Declined.” ‘“(5) The cor- 
poration defendant had no right to deduct from its profits earned 
at the time of maturity of the policies in question any sum to 
cover a future increase of death rate or a future depreciation of 
value of the securities.” Answer: “Declined.” “(9) The 
plaintiff is entitled to a decree ordering the corporation to ac- 
count to him for the net profits derived from its business of life 
insurance up to the time of the maturity of his policies, and to 
pay over to him his equitable and ratable proportion thereof.” 
Answer: “Declined.” 


Argued before Fell, C. J., and Brown, Potter, Elkin, and 
Stewart, JJ. 


Joun G. JouNnson and Wiit1aAM Waitt, Jr., both of Phila- 
delphia, for Appellant. 

H. Gorvon McCovucu, of Dickson, and BErTLER & McCoucu, 
CuarLeEs E. Morcan, and JoseEpH B. TownseEnp, Jr., all of 
Philadelphia, for Appellee. 

Porter, J. 

The plaintiff is a policyholder in the defendant company. He 
carried to maturity two endowment policies, one for $10,000 
taken out November 28, 1871, which ran for 38 years, and be- 
came payable November 28, 1909. The other policy was for 
$5,000, taken out January 18, 1889, ran for 20 years, and be- 
came payable January 18, 1909. 

As appears from its charter, the defendant company is author- 
ized to carry on not only the business of life insurance, but also 
that of a trust company, and to receive deposits of money and 
other property and to act as trustee, guardian, executor, admin- 
istrator, etc. But the charter contemplates that its life insurance 
business shall be conducted separate and apart from its other 
business, and upon a purely mutual basis. The stockholders of 
the company as such are to derive no profit from the insurance 
business. The act of February 18, 1869 (P. L. 194), which is 
a supplement to the act of incorporation, provides: “That all 
the net profits to be derived from the business of life insurance, 
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after deducting the expenses of the company, shall be divided pro 
rata among the holders of the policies of such life insurance, 
equitably and ratably, as the directors of said company shall and 
may, from time to time, ascertain, determine, and report the 
same for division.” ‘The term “net profits,” as applied to the 
business of life insurance, is not strictly accurate, but its use by 
the framers of the law was evidently meant to apply to such 
funds as might arise from the receipts of the company in excess 
of the cost of doing business, and of the maintenance of a reserve 
fund, which will provide for the payment of claims on account 
of deaths, or the maturing of the policies. The surplus is a fund 
entirely apart from the reserve. The solvency of the company 
depends upon maintaining the integrity of the reserve fund, but 
the surplus may be distributed without in any way affecting the 
ability of the company to meet its obligations upon its policies 
as they mature. When, therefore, the law requires all the net 
profits to be divided pro rata among the policyholders, it obvi- 
ously refers to items of surplus. These items arise from sav- 
ings upon the assumed rate of mortality, from the excess of in- 
terest received over the assumed rate, from the loading for ex- 
penses, and the gains from lapsed and surrendered policies. All 
such items, we understand, go to make up the surplus or the so- 
called net profits of the business, and it is from this source that 
all so-called dividends and returns to the policyholders, in ex- 
cess of the face of the policy, are made. 

In the present case it appears that, upon the date of the ma- 
turity of the plaintiff’s policies, the defendant company had, in 
addition to its lawful reserve, a surplus fund of nearly $8,000,000. 
The plaintiff claims that under the law it became the duty of the 
directors to ascertain and report the pro rata share of this sur- 
plus, which was due to him under his policies, under an equitable 
and ratable division of the surplus. He alleges that the direct- 
ors refused to give him a statement of his proportionate share of 
the surplus, or to pay him his pro rata share, and he therefore 
filed this bill for an accounting. The answer filed on behalf of 
the company admitted that the appellant was the holder of the 
policies maturing as alleged in the bill; that under its charter 
the company was required to divide among the policyholders the 
profits from insurance as set out in the bill; and that its sur- 
plus was about $8,000,000. But that appellant was entitled to 
anything more than had been offered and paid to him without 
prejudice was denied. It was further asserted that the action of 
the directors in dividing, or in refusing to divide, the surplus 
was not subject to review or modification by the court. Upon 
issue joined, the case was heard in the court below, and it was 
held that the appellant was not entitled to the relief for which 
he prayed, and that the bill should be dismissed. No opinion 
was filed. Exceptions filed by the plaintiff to the findings of the 
trial judge were overruled, and a decree was entered dismissing 
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the bill. Plaintiff has appealed, and assigns for error the over- 
ruling of various exceptions filed in his behalf, and the entry of 
the final decree. 

The law clearly directs that the net profits are to be divided 
among the policyholders, equitably and ratably, and it clearly 
contemplates that the directors shall from time to time ascer- 
tain, determine, and report what such an equitable division 
should be. It appears from the testimony of the president of the 
company, Mr. Wing, that, when appellant’s policies matured in 
1909, no attempt was made to ascertain in any accurate way the 
amount of net profits then subject to equitable division, or to fix 
the amount of his proportionate share thereof. All that was 
done with respect to the matter was under the terms of a gen- 
eral resolution passed by the board early in the year, declaring 
a dividend of one-tenth of 1 per cent on the face of maturing 
endowment policies, for each full year from the date of the 
policy to its maturity. Similar action was taken each year from 
1906. Mr. Wing testified that at the close of the year 1908 the 
reserve held by the company, computed by the standards of the 
insurance department of Pennsylvania, being the sum _ neces- 
sary to reinsure all risks, was $57,000,312. In addition, the com- 
pany had a surplus or contingent reserve of $7,831,007.86. He 
further testified that there was no disposition to dispute the fact 
that this so-called surplus or contingent reserve belongs to the 
policyholders, when the directors can determine in what pro- 
portion it shall be divided. The witness stated that the percentage 
allotted to endowment policies, one-tenth of 1 per cent a year, 
upon the face of the policy, had remained the same since 1906. 
It was, he said, an effort on the part of the company to recog- 
nize that there was something due to a man withdrawing in that 
way. On cross-examination Mr. Wing said that the dividend of 
one-tenth of 1 per cent for each year of the life of the matur- 
ing policies was an arbitrary figure fixed without any special cal- 
culation. The resolution of the board of directors was made in 
such a way that the longer the policy had to run the more the 
policyholder got. On re-examination the witness said that if the 
company had reinsured its risks the surplus fund of $7,831,007.86 
would not have gone to the stockholders of the defendant com- 
pany, but he said that he had never taken up the subject of its 
division. Appellant contends that the amount which the directors 
thus arbitrarily allotted to him was not based upon any rea- 
sonable calculation as to the amount of his share in the net 
profits, and did not therefore constitute such an equitable and 
ratable division of the profits as is contemplated by the terms of 
the charter of the defendant company. 

[1] In the face of the clear mandate of the law requiring all 
the net profits to be divided pro rata among the policyholders, 
we are unable to see how the directors can justify their failure 
to ascertain and adopt a method which would, with at least ap- 
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proximate accuracy, distribute the profits equitably and ratably 
as required by the act of Assembly. While much must be left 
to the discretion and judgment of the directors in such matters, 
yet it is a discretion which must be legally exercised. In Grange 
vs. Insurance Co., 235 Pa. 320, 330, 84 Atl. 392, 395, we said: 
“We have no hesitation in saying that, whenever a proper case 
is made out, a policyholder is entitled to an account, and is not 
to be dismissed with the statement that he is bound by the action 
of the trustees of the company.” In that case the policy provided 
that the accumulated surplus should be “apportioned equitably” 
among the policies completing the designated period of payment 
of premiums. The directors of the company, under guidance of 
calculations made by the actuary, made an apportionment which 
was claimed by the company to be equitable, and it was held that 
the plaintiff had failed to show that it was not so. But in the 
case at bar there is no evidence to show that the directors at- 
tempted to make an “equitable and ratable” division of all. the 
net profits. The amount allotted to maturing endowment policies 
was admittedly an arbitrary figure, based on no calculations by 
an actuary or by themselves. It is admitted that appellant is en- 
titled to receive an “equitable and ratable” proportion of the 
net profits. But there has been no attempt to ascertain what that 
proportion is. The company offers him in lieu thereof a sum 
arbitrarily fixed without calculation or accurate consideration of 
its effect upon the net profits in connection with the claims of 
other policyholders. It would seem that appellant is entitled to 
have the amount due him accurately ascertained, even at the 
risk of causing additional trouble in procuring the necessary cal- 
culations, and in making the payments required. The appellant, 
being the holder of matured policies, is, in so far as those policies 
are concerned, severing his connection with the company. Un- 
less he now secures his just and proper share of the profits, he 
can never get them. Whatever the fund in question may be 
called, whether surplus or contingent reserve, its office must be 
the ultimate protection of the policyholders. However much of 
it may be retained during the running of a policy, at its maturity 
the policyholder is entitled to his pro rata share of the fund which 
has been retained for his benefit. Unless he does thus participate 
in it, the retaining of the surplus is not only a vain thing, in so 
far as he is concerned, but it is a detriment in that his so-called 
annual dividends have been reduced in order to build up a sur- 
plus in which he does not share. 

Counsel for appellee cite in their argument the case of Provi- 
dent Life & Trust Co. vs. Durham, 212 Pa. 68, 61 Atl. 636, to 
sustain their contention that the “surplus and contingency fund” 
belongs to the company and not to the policyholders. The dis- 
tinction is not important here, for appellant does not claim to 
be the owner of any particular part of the surplus fund, but he 
contends that the directors are bound to ascertain the amount, 
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if any, of his interest in the “net profits,” and to award to him 
such dividend as he is entitled to. It will be remembered that 
the president of the company, in his evidence, disclaimed any 
disposition to dispute the fact that this so-called surplus belongs 
to the policyholders, when the directors can determine the pro- 
portion in which it shall be divided. The decision in the case 
cited involved nothing but the question of the right of the state 
to tax the company’s reserve as a fund held in trust for the 
policyholders. It was held that, in so far as the right of taxation 
was concerned, the title to the insurance assets was vested in the 
company in its own right. The principle there announced has 
no bearing upon the question now under consideration. ‘Three 
other decisions are cited in support of the decree of the court 
below: Greeff vs. Assurance Society, 160 N. Y. 19, 54 N. E. 
712, 46 L. R. A. 288, 73 Am. St. Rep. 659, Equitable Life As- 
surance Society vs. Brown, 213 U. S. 25, 29 Sup. Ct. 404, 53 L. 
Ed. 682, and Mutual Life Ins. Co. vs. Trust Co., 100 Pa. 172. 
The first of these (Greeff vs. Assurance Society) was a suit at 
law brought against the Equitable Life Assurance Society subse- 
quent to the adoption of the New York act requiring actions 
against insurance companies in which accountings are demanded, 
to be instituted only by leave and in the name of the Attorney 
General. The court held that under the New York statute the 
plaintiff was not entitled to an accounting. No such barrier as 
the New York statute presents to the claim of the plaintiff, in 
that case, is to be found in this state. In the case of Equitable 
Life Assurance Society vs. Brown, 213 U. S. 25, 29 Sup. Ct. 404, 
53 L. Ed. 682, the holder of the policy was entitled to participate 
in the distribution of the surplus “according to such principles 
and methods as may from time to time be adopted by this society 
for such distribution, which principles and methods are hereby 
ratified and accepted by and for any person who shall have or 
claim any interest under this contract.” Mr. Chief Justice Peck- 
ham held that the terms of the contract prevented the policy- 
holders from claiming the right to an accounting, or to compel 
the distribution of the surplus fund in any other manner than 
that provided for in the contract. 

The case now before us is clearly distinguishable in that the 
policy contains no such provision as that upon which the decision 
in the Brown Case turned. And further in the fact that in the 
present case the directors of the company awarded merely an 
arbitrary percentage determined without accurate calculation. 
The decision in Mutual Insurance Co. vs. Trust Co., 100 Pa. 
172, has no bearing upon the question here involved. It was 
there held that the law would not apply an undivided surplus, out 
of which the insured might be entitled to have a dividend de- 
clared and paid to him, to the payment of a premium falling due 
in advance of the declaration of such a dividend by the board of 
directors. The right of a policyholder by proceeding in equity 
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to compel the distribution of net profits, and the allotment to 
him of his pro rata share thereof, was neither raised nor con- 
sidered in that case. A sound illustration of the principle of 
law here involved is found in Pierce vs. Assurance Society, 145 
Mass. 56, 58, 12 N. E. 855, 861 (1 Am. St. Rep. 433), where it 
was held that the holder of a maturing tontine policy was enti- 
tled to an accounting to determine what share of the reserve and 
pofits was equitably apportionable to him. Devens, J., said: “It 
is the contention of the defendant that the plaintiff is bound by 
the apportionment made by its officers in the discharge of their 
duties, unless it shall be shown at least that they did not act in 
the exercise of an honest discretion and in good faith. We find 
no words in the policy indicating that the decision of the defend- 
ant is to be conclusive, and the words by which the defendant 
agrees ‘equitably’ to apportion to the plaintiff’s policy its share 
of the profits bind the defendant to make the apportionment, and 
imply that, in any proper proceeding, it may be inquired whether 
it has fulfilled this part of its contract.” It will be borne in mind 
that in the case at bar an equitable division of the net profits is 
required by the law of the incorporation of the defendant com- 
pany. 

In Uhlman vs. Insurance Co., 109 N. Y. 421, 432, 17 N. E. 
363, 366 (4 Am. St. Rep. 482), which was a suit for an accounting 
under a tontine policy, Mr. Justice Peckham said: “We do not, 
however, accede to the claim of the defendant herein to its full 
extent, * * * which is that the apportionment, as made by 
the defendant, is absolutely, and at all events, conclusive upon 
the policyholders. We hold that, under the terms of this policy, 
the apportionment was to be equitably made, and, in the first 
instance, by the defendant’s officers or agents. But, inasmuch as 
the agreement is that the apportionment shall be an equitable one, 
the question of what is an equitable one, all the facts and circum- 
stances being known, may be one over which the courts have 
supervision. Prima facie the apportionment, as made by the de- 
fendant, should be regarded as a compliance with the terms of 
the policy, or, in other words, should be regarded as an equitable © 
apportionment. * * * The plaintiff, and all others similarly 
situated, have the right, upon proper allegations of fact showing 
that the apportionment made by the defendant is not equitable, 
or has been based upon erroneous principles, to have a trial 
and make proof of such allegations, and, if proved, the court will 
declare the proper principles upon which the apportionment is 
to be made, so as to become an equitable apportionment.” 

Counsel for appellee suggest that a mathematical method of 
computing the equitable and ratable division of net profits among 
policies, as they mature, would be impracticable. Why this 
should be so is not apparent. A mutual insurance company is 
essentially a great savings institution; and its methods of ac- 
counting might follow those of other savings institutions in keep- 
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ing an account with each policyholder, so that a statement of 
the condition of the policy might be furnished when required. 
Or the policies might be grouped into classes of those issued in 
the same form, and accounts kept with the classes. This is a mat- 
ter for accountants to determine. Surely the business of insur- 
ance is not one which is beyond the methods of accuracy in the 

keeping of its accounts with its policyholders, or in the determina- 
- tion of their fair share of the savings of the business. We are 
of opinion that the plaintiff is entitled to a decree requiring the 
defendant corporation to state an account showing the net profits 
it held, derived from its business of life insurance at the time of 
the maturity of his policies, and to ascertain the amount of and 
pay over to him his equitable and ratable proportion thereof. 

Without disposing in detail of all the assignments of error, it 
is sufficient to say that the fifth, sixth, ninth, tenth, eleventh, 
twelfth, thirteenth, fourteenth, eighteenth, twenty-fourth, and 
twenty-fifth assignnients, which substantially cover the case, are 
sustained. 

The decree of the court below is reversed, and the bill is rein- 
stated. It is further ordered that the record be remitted to the 
court below for further proceedings in accordance with this 
opinion. 


SUPREME JUDICIAL COURT OF MAINE 


GOODING 
vs. 


NORTHWESTERN MUT. LIFE INS. CO* 


ood 


AGENCY CONTRACT—CONSTRUCTION. 


Where an insurance solicitor’s subagency contract stipulated that, in 
case of the death or retirement of the general agent while the con- 
tract was in force, the subagent should be entitled to two years’ re- 
newal commissions on business already placed by him, “provided he 
continues during such two years to act as an agent for the company,” 
the proviso did not extend the period during which the commissions 
on renewal premiums were to be paid, but merely imposed additional 
conditions during the period. 


(For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 
AGENT—COMMISSIONS ON RENEWAL PREMIUMS. 


An insurance agent is not entitled to commissions on renewal premiums 
after termination of his employment, in the absence of an express 
contract to the contrary. 


(For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 
* Decision rendered, Dec. 20, 1912. 85 Atl. Rep. 391. 
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COMMISSIONS ON RENEWALS. 


The fact that a mutual life insurance company fixed its rates on the as- 
sumption that commissions on renewal premiums would be paid the 
agent as long as the policy remained in force did not entitle an in- 
surance agent to a commission on renewals contrary to the terms of 
his employment contract after the termination of his employment. 


(For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 


Report from Supreme Judicial Court, Cumberland County, at 
Law. 

Action by John M. Gooding against the Northwestern Mutual 
Life Insurance Company. Judgment for defendant on report of 
referee. 


Argued before Whitehouse, C. J., and Savage, Spear, Cornish, 
Bird, and Haley, JJ. 


Frep V. Matruews, of Portland, for Plaintiff. 

H. & W. J. KNow ton, of Portland, for Principal Defendant 
and Trustee Smith. 

VerritL, Hate & Booru, of Portland, for Trustee United 
States Trust Co. 

Birp, J. 

This action of assumpsit was referred to. Mr. Chief Justice 
Emery who reported his findings of fact and referred to the 
court the question of law whether, upon the facts reported, the 
plaintiff is entitled to recover. The contention of the parties is 
clearly and succinctly set forth in the opening statement of the 
report of the referee. 

“The plaintiff brought this action to recover commissions on 
the renewal premiums collected by the company from policy- 
holders obtained for the company by the plaintiff while in the 
employ of the company as general or subagent. The claim is only 
for commissions on renewal premiums collected after the expira- 
tion of two years from the date of the last service of the plain- 
tiff to the company; he having been paid such commissions on 
renewals up to the end of that two years. In his declaration are 
two counts. In the first he claims the commissions as due under 
a contract to pay them. In the second he claims them as money 
collected by the defendant company of its policyholders which 
it ought in equity and good conscience to pay over to him. The 
company claims that all the services of the plaintiff were rendered 
under express contracts, by the terms of which the payment of 
commissions on renewal premiums was to cease at the end of two 
years after the expiration of the contract, if not renewed, and 
that it has collected no money he should have received.” 

The case is now before this court upon report for determina- 
tion upon the facts found by, and the written evidence made part 
of, the report of the referee, the stipulation of the parties under 
which the reference was made, the rule of reference, and the writ 
and pleadings. 
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The plaintiff’s first connection with the company was in Sep- 
tember, 1888, when he and one Merry became the general agents 
of the company for certain counties of the state. They were 
constituted such agents under a written contract signed by them 
as well as the company, dated September 18, 1888. “In this con- 
tract. [we quote from the findings of the referee] it was stipu- 
lated that their full compensation for services and work and 
expenses in procuring applications and collecting and remitting 
the first year’s premiums should be a commission on the first 
year’s premium. It was also stipulated that they should collect 
and be entitled to ‘collect the renewal premiums on all policies 
obtained by themselves and their agents under this contract dur- 
ing the term thereof within the limits of said agency, for which 
collections the said agents shall receive 714 per cent of such re- 
newal premiums while they retain such agency, but not longer, 
as to any policy, than the person thereby insured remains resi- 
dent within the territory of said agency.’ There was also in the 
contract this stipulation: ‘In case this contract is not renewed 
at the end of the term upon as favorable terms regarding com- 
missions as the said company is at that time contracting for simi- 
lar agents, the said company will pay said agents two years’ 
renewal commissions, less 2 per cent of the premiums collected 
on all policies obtained under this contract and then in force 
within the limits of this contract; said renewal commission to 
be paid quarterly as premiums are paid and reported to the com- 
pany. It is further agreed that, in case of disability by sickness 
or death of either of said agents, the company will pay two years’ 
renewal commissions, less 2 per cent of the premiums collected 
on all the policies obtained under this contract and then in force 
within the limits of this contract, in the same manner as above 
mentioned.’ 


“There was finally this stipulation: ‘It is further understood 
and agreed that, upon the discontinuance of this contract in any 
way, all interest of said agents in this contract in commissions 
on premiums shall revert back to the company, except as above 
mentioned, and upon the deferred premiums on new business 
unless otherwise specially agreed.’ 

“The above contract by its terms was to continue till Septem- 
ber 15, 1893; but, Merry having withdrawn, Gooding, the 
plaintiff, December 29, 1891, made a new written contract with 
the company by which he was appointed sole agent for the same 
territory, with like stipulations as to compensation and payment 
of commissions on renewal premiums. This contract was by its 
terms to continue till November 17, 1896; but on September 30, 
1893, the company appointed Mr. Wright general agent for the 
3ame territory by written contract to continue till October 1, 1898, 
containing like stipulations as to compensation and commissions 
ou renewals. Mr. Gooding, the plaintiff, acquiesced in this ap- 
ointment, surrendered his contract, and accepted a subagency 
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under Mr. Wright, under which subagency his service was not 
continuous; there being an interval when he was not acting 
under it nor for the company. Wright died in March, 1896, and 
May 12,°1896, the company appointed the plaintiff Gooding and 
Mr. C. C. Chapman as general agents for the same and other ter- 
ritory. This contract by its terms was to continue until May 1, 
1897, and contained stipulations similar to those in the prior con- 
tracts as to compensation and payments of commissions on re- 
newals. 

“This last contract was not renewed at its expiration May 1, 
1897, but Mr. Gooding continued for a time to act as the general 
agent, expecting to be reappointed under a renewal of the writ- 
ten contract of May 12, 1896. 

“In November, 1897, however, the company appointed Mr. 
Blanchard general agent in the place of Mr. Gooding, by the 
usual written contract, but requested Mr. Blanchard to retain 
the services of Mr. Gooding as subagent under him, and so ad- 
vised Mr. Gooding, who continued to work for the company with 
the expectation of a favorable arrangement with Mr. Blanchard, 
as verbally proposed. Mr. Blanchard did not take charge till 
January 1, 1898. Some friction or misunderstanding arose be- 
tween the two, and the draft of a contract of subagency under 
Mr. Blanchard, and prepared by him and submitted to Mr. Good- 
ing, was deemed by the latter unreasonable and impracticable, 
and he refused to sign it. Mr. Blanchard refused to modify it, 
and after a little while requested Mr. Gooding to give up his 
keys and leave the office, which he did March 8, 1898. 

“Throughout his employment, Mr. Gooding’s work was gen- 
erally satisfactory to the company itself; the only criticisms made 
being that he was sometimes slow in reporting and remitting 
collections. The relations, however, between Mr. Blanchard and 
Mr. Gooding became strained, and Mr. Blanchard became con- 
vinced that Mr. Gooding would not work faithfully and efti- 
ciently under him. I do not pass upon the question whether such 
was the fact, as I deem it immaterial. I only find that Mr. 
Blanchard became convinced that such was the fact, and from 
his information had some reason for so believing. 

“The company only dealt with its general agents, holding them 
responsible for their subagents, and leaving them free to select 
their subagents and make such contracts with them as they could 
agree upon. 

“The company has paid Mr. Gooding the agreed commissions 
on renewal premiums on all the business secured by him for the 
company from the time of the first application obtained by him 
in 1888 down to the last in 1898, and for two years after the 
date of the last. It continued these payments without reference 
to any intervals in service or between the successive contracts. 

“The company, however, has refused to pay commissions on 








376 Insurance Law Journal Vol. 42. [ Mar., 1913. 


any renewals since the expiration of two years from the last 
service.” 

Considering the first count of the declaration in which plaintiff 
claims commissions as due under a contract to pay them, the 
report shows that, during the time covered by the first count, 
there were periods during which plaintiff acted as general agent 
under written contract made by defendant, other periods during 
which plaintiff acted as subagent under written contracts en- 
tered into by general agents with plaintiff, and still other periods 
when plaintiff acted as agent or subagent without contract, 
either written or oral. The contracts of general agency provide 
that the full compensation of the agent for labor and disburse- 
ments in procuring applications and collecting and remitting the 
first year’s premiums was to be a commission on such premiums; 
that, as to commissions on renewal premiums on policies pro- 
cured by him and his subagents during the term of the contract, 
the agent shall receive 7% per cent while he retains such agency ; 
and that, upon the discontinuance of the contract in any way, all 
interest of the agent in commissions on premiums should revert 
back to the company “except as above mentioned.” The only 
exception “mentioned” necessary to be considered is, “In case 
this contract is not renewed at the end of the term upon as 
favorable terms regarding commissions as the said company is 
at that time contracting for similar agents,” the company will 
pay “said agents two years’ renewal commissions, less 2 per cent 
on the premiums collected on all policies obtained under this 
contract.” 

[1] In all this the contract are clear and unambiguous. The 
plaintiff, however, urges that another interpretation has been 
placed upon the contract in view of the payment and receipt of 
renewal premiums by defendant and plaintiff, respectively, until 
two years had elapsed after the latter ceased to act in any capacity 
for the defendant. But if the acts of the parties in question are 
evidence of an interpretation of the contracts by the parties, the 
evidence cannot be permitted to vary their terms, since they are 
clear and unambiguous. Clarke vs. Eastern Advertising Co., 106 
Me. 59, 61, 75 Atl. 303; Bishop vs. White, 68 Me. 104, 107; 
Railroad Co. vs. Trimble, 10 Wall. (77 U. S.) 367, 377, 19 L. 
Ed. 948; Pollock on Contracts (3d Am. Ed.) 572. 

[2] We understand the plaintiff to invoke custom to sustain 
his contention. While the report of the referee is silent as to 
custom, there may be evidence as to custom in the evidence 
taken before the referee, but it is sufficient to say that custom 
cannot be taken into account where the contract is express, clear, 
and unambiguous. Stagg vs. Insurance Co., 10 Wall. (77 U. S.) 
589, 19 L. Ed. 1038; Partridge vs. Insurance Co., 15 Wall. 573, 
579, 21 L. Ed. 229; Spaulding vs. Life Ins. Co., 61 Me. 329, 332; 
Norton vs. University of Maine, 106 Me. 436, 440, 76 Atl. 912; 
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Marshall vs. Perry, 67 Me. 78, 83. See, also, Park vs. Piedmont, 
etc., Ins. Co., 48 Ga. 601, 606. 

[3] The contracts of general agents with plaintiff by which 
he became subagent make substantially the same provisions as 
to compensation, mutatis mutandis, as the contracts already con- 
sidered. Each stipulates that “nothing herein contained shall 
make or be so construed as to make the said company liable to 
the said agent under any of the provisions of this contract, or in 
any manner whatever anything herein contained to the contrary 
notwithstanding.” Each contract also provides “that in the 
event of the death, resignation, or removal from office, of the 
said general agent, the said Gooding, this contract being then in 
force, shall be entitled to two years’ renewal commissions on 
business already placed by him, provided he continues during such 
two years to act as an agent for the company.” 

The later subagency contract bears a rider executed by a gen- 
eral official of defendant approving the contract, in the event of 
the death, etc., of the general agent, in so far as to protect the 
plaintiff in the enjoyment of the renewal premiums specified 
therein, provided and so long as said Gooding continues to work 
satisfactorily and exclusively for the company. It is clear that 
this proviso does not extend the period during which the commis- 
sions on renewal premiums are to be paid, but imposes additional 
conditions during the same period. 

We can come to no different conclusion regarding the claim 
of plaintiff under the subagency contracts from that reached upon 
the contract for general agency above considered. 

[4] The remaining period of his service the plaintiff acted 
under no contract. There could therefore during this period have 
been no express contract entitling plaintiff to commissions on 
renewal premiums, and it has been held that, “in the absence of 
express stipulation to the contrary, an agent is not entitled to 
commissions on renewal premiums paid after the termination of 
the agency.” Spaulding vs. Insurance Co., 61 Me. 329; Phoenix, 
etc., Ins. Co. vs. Holloway, 51 Conn. 310, 50 Am. Rep. 21; Park 
vs. Piedmont, etc., Ins. Co., 48 Ga. 601; Frankel vs. Insurance 
Co., 158 Ind. 304, 62 N. E. 703; Jacobson vs. Insurance Co., 61 
Minn. 330, 63 N. W. 740; Mutual, etc., Ins. Co. vs. Charles, 17 
Fed. Cas. No. 9975; and other cases. See 22 Cyc. 1441. 

[5] The second count of the declaration is a count for money 
had and received, and as to this count the referee finds the fol- 
lowing additional facts :— 

“The defendant company is a mutual life insurance company 
located in Wisconsin, and doing a large business all over the 
United States and Canada. It fixes and did fix the rates, the 
amount of the initial and annual renewal premiums, at such sums 
as it deemed necessary to provide for the payment of policies as 
they might become payable, for the salaries of officers and com- 
pensation to agents, for office and other expenses, and in addition 
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a surplus fund for investment as security for policyholders. In 
providing for compensation to agents, the rate or amount of pre- 
mium was fixed on the assumption that commissions on annual 
renewal premiums would be paid the agent as long as the policy 
remained in force. If, however, the payment of these commis- 
sions upon any policy ceased before the maturity or expiration 
of the policy, the premium upon that policy was not reduced pro 
tanto, but continued to be collected in full, and the saving was 
carried to the general surplus or distributed with other savings 
in the form of dividends to all the policyholders of that class.” 

The payment of renewal premiums by policyholders to de- 
fendant was coupled with no promise or agreement on the part 
of defendant to pay any one to whom the policyholders were 
indebted. They were under no obligation to the plaintiff. If 
upon receiving payment of renewal premiums from policyhold- 
ers there was any agreeement by defendant, it was to pay its own 
indebtedness, if such existed. Such payment by the policy- 
holders was primarily for the benefit of defendant, and but in- 
cidentally for that of plaintiff, if the defendant was under ob- 
ligation to pay him. Keene vs. Sage, 75 Me. 138, 140. But as 
we have seen, in considering the first count of the declaration, 
defendant was under no obligation to pay plaintiff commissions. 
If any suit may be maintained against defendant for the com- 
missions included, with other estimated expenses of defendant’s 
business in the renewal premiums paid by a policyholder and not 
paid to anyone because of the absence of contract for such pay- 
ment, it would seem that a policyholder alone can institute it. 

We think the plaintiff cannot recover upon the second count. 
To hold otherwise would be a denial to defendant of liberty to 
make its own contract and maintain uniform premium rates. 
The fact that commissions are included in the estimate of its 
expenses upon which the premiums are baséd cannot, in itself, 
entitle an agent thereto any more than it would entitle a lessor 
to the defendant of real estate to rent after the expiration of 
the lease or to the continued payment of the same rent, although 
by agreement of defendant and lessor the rent had been reduced. 

Judgment for defendant, with costs of reference taxed at 
$20.40, and costs of court to be taxed by the clerk. 
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COURT OF APPEALS OF KENTUCKY. 


PROVIDENT SAV. LIFE ASSUR. SOC. or New York 
vs. 


SHEARER.* 


FRAUD—EQUITABLE ESTOPPEL. 


Where, through the false representations of an insurance agent, plaintiff 
was induced to accept a policy and pay premiums thereon, his ac- 
ceptance and retention of the policy which correctly stated the terms 
of the contract will not estop him from maintaining an action to re- 
cover such premiums. 


{For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 198.) 
ACTIONS TO RECOVER PREMIUMS—FRAUD. 


In an action to recover premiums paid on insurance on the ground that it 
was without consideration and induced by fraudulent representations, 
evidence held insufficient to support the verdict for plaintiff. 


(For other cases, see Insurance, Cent. Dig..§§ 457-467; Dec. Dig. § 198.) 
ACTIONS TO RECOVER PREMIUMS. 


In an action against an insurance company to recover premiums paid on 
a life policy alleged to have been induced by fraudulent representa- 
tions, defendant, which carried insurance on plaintiff’s life for five 
years, is entitled to compensation therefor on recovery by plaintiff. 


(For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 198.) 
. 


Appeal from Circuit .Court, Kenton County, Criminal, Com- 
mon Law, and Equity Division. 

Action by Patrick H. Shearer against the Provident Savings 
Life Assurance Society of New York. From a judgment for 
plaintiff, defendant appeals. Reversed and remanded. 


Wa. MarsHaty Buiiitr and ALEXANDER G. Barret, both of 
Louisville, for Appellant. 

Haut & Apams, of Covington, for Appellee. 

CaRROLL, J. 

In March, 1896, the appellee, Shearer, procured from the ap- 
pellant company a ten-year term policy for $5,000 in which the 
company obligated itself to pay the amount of the insurance only 
in the event the insured died before the expiration of the ten 
years. In October, 1905, a few months before this policy ex- 
pired, the appellant company proposed to issue to Shearer a new 
form of insurance for $5,000 under the twenty-payment life plan, 
the policy to be dated back to March, 1896, in order that Shearer 
might have the benefit of the premium rate based on his age in 
1896 in place of the higher rate he would be required to pay if 
his policy was dated in 1905. As a result of conferences be- 


* Decision rendered, Dec. 20, 1912. 151 S. W. Rep. 938. 
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tween Sprout, the agent of appellant, and Shearer, the latter on 
October 26, 1905, made a written application to surrender his 
old policy and take out the new twenty-payment life, which was 
to be dated March 27, 1896, to correspond with the date of the 
old policy. Soon after this the application was accepted and the 
new policy issued. As a part of the plan by which the old policy 
was surrendered and the new one issued, Shearer executed his 
note to the company for $1,826; this amount representing the 
reserve against the policy, which under the law the company was 
required to have either in money or in a secured note. The ap- 
plication made by Shearer for the new policy contained among 
others this clause: “The Provident Savings Life Assurance So- 
ciety of New York agrees to loan to the assured the sum of 
$1,826 upon the security of said policy, and the said amount shall 
be a lien upon said policy when issued until the same is paid, and 
it is also understood and agreed that the said assured is hereby 
authorized to sign a collateral loan note to secure the repayment 
of said sum in the form in use by said society.” The note Shearer 
signed was dated October 26, 1905, and reads in part: “For 
value received, I promise to pay to the Provident Savings Life 
Assurance Society of New York, or order, $1,826, with interest 
at the rate of 5 per cent per annum, payable on the 27th day of 
March in each year. * * * The policy and all amounts pay- 
able thereon are hereby assigned, pledged and hypothecated to 
said society. * * * The assured has the privilege of paying 
this loan at any time prior to the termination of the policy. 
Should the policy become payable while this note is outstanding, 
the amount of the note, with any additional loans, and all interest 
due thereon, shall be deducted by said society from the amount 
due on this policy.” 

The new policy issued to Shearer obligated him to pay on the 
27th day of March in each year an annual premium of $287.60, 
and Shearer paid these premiums for four years, which carried 
this policy up until March 27, 1910, at which time the fifth pre- 
mium became due. On March 7, 1910, Shearer wrote to the com- 
pany a letter in which he said, in substance, that he understood 
the value of the policy at the expiration of the twenty years would 
be $5,000 less the amount of the note he had executed for $1,826, 
and requested the company to advise him what the total amount 
of the indebtedness against the policy at that time was, and what 
it would be on each succeeding year until the expiration of the 
twenty years. In answer to this the company on March 16th 
wrote him and gave him the information he inquired for. On 
March 22d Shearer paid to the company $71.90 in cash, and ex- 
ecuted his note for $215.70, the remainder of the premium due 
on March 27, 1910. This note was due on June 27, 1910, and 
on June 25th Shearer advised the company that he had con- 
cluded not to carry the insurance any longer, and did not pay the 
note. In January, 1911, he brought this suit against the com- 
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pany to recover from it $1,222.30, the full amount of the pre- 
miums he had paid each year from 1906 to 1910, inclusive, with 
interest thereon from the date of each payment, and in addition 
thereto $750 which he alleged was the value to him of the old 
policy which he surrendered to the company. His action was 
based on the ground that the company by false and fraudulent 
representations induced him to surrender his old policy and 
accept in place of it the new one. He averred that it was rep- 
resented to him that the note he executed would not be a lien 
against the policy or an indebtedness against him, and that it 
was only required that he execute it to go through the form of 
complying with certain laws of the state of New York. He fur- 
ther averred that it was represented to him that the new policy 
in twenty years from its date, or in March, 1916, would become 
a paid-up policy for the face value of $5,000, with a cash sur- 
render value of $3,620, and that he was induced by these rep- 
resentations to surrender his old policy and accept the new one, 
and did not learn of the deception and fraud that had been 
practiced upon him until 1910, when he received the letter be- 
fore mentioned from the company advising him that the note he 
executed was a lien against the policy and would be deducted 
from it. To this suit the company made a number of defenses, 
and upon a trial before a jury a verdict was returned in favor 
of Shearer for the premiums paid by him in 1906, 1907, 1908, 1909, 
and 1910, with interest on each from the date of its payment. 
A reversal is asked on several grounds, but we will only notice 
two—one that the request of appellant for a peremptory instruc- 
tion should have been granted, and the other that the verdict is 
flagrantly against the evidence. 

[1] In support of the proposition that a verdict should have 
been directed in its favor, the argument is made by counsel for 
appellant that it was not competent to contradict, by parol evi- 
dence, the stipulations in the note of $1,826, or the conditions 
of the application made by Shearer, because it is said the terms 
of a written contract cannot be impeached by parol evidence. 
The rule is elementary that the terms or conditions of a written 
contract, in the absence of fraud or mutual mistake in its exe- 
cution, cannot be varied, or contradicted, or added to, or sub- 
tracted from, by prior or contemporaneous parol agreements or 
arrangements between the parties to the written memorial. 
Farmers’ Bank of Wickliffe vs. Wickliffe, 131 Ky. 787, 116 S. W. 
249; Anthony vs. Hudson, 131 Ky. 185, 114 S. W. 782, 133 Am. 
St. Rep. 231; Salyer vs. Salyer, 141 Ky. 648, 133 S. W. 556; 
Sackett vs. Maggard, 142 Ky. 500, 134 S. W. 888. 

But the broadest application of this rule does not deny to a 
party the right to attack, in its entirety, with parol evidence, a 
contract for fraud or want of consideration. Any written con- 
tract, without reference to what form it may be put in, and 
without regard to the circumstances attending its execution, can 
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be assailed as a whole with parol evidence for fraud or for want 
of consideration. If this were not true, a written contract, how- 
ever fraudulent or destitute of consideration, could be enforced, 
and the party who signed a written obligation would be helpless 
to protect or defend himself against its enforcement, although he 
might be able to show, by the most convincing parol evidence, 
that it was procured by fraud or that there was no consideration 
for its execution. The exception that we have stated to the gen- 
eral rule rejecting parol evidence to vary a written contract is 
too well settled to need more than the mere citation of authori- 
ties. Stone vs. Ramsey, 4 T. B. Mon. 236; Tribble vs. Oldham, 
5 J. J. Marsh. 137; Doyle vs. Offutt, 135 Ky. 296, 122 S. W. 
156; Cummings vs. Cass, 52 N. J. Law, 77, 18 Atl. 972; Page 
on Contracts, § 1207; Greenleaf on Evidence, § 284; Lavalleur 
vs. Hahn, 152 Iowa, 649, 132 N. W. 877. 

[2] Equally untenable is the proposition that the admitted 
evidence was made incompetent by section 679 of the Kentucky 
Statutes providing, in substance, that every policy of insurance 
shall have attached to it a correct copy of the application, and, 
unless so attached, such application shall not be received as 
evidence in any controversy between the parties. The argu- 
ment upon this point is that, as the application signed by Shearer 
stipulated that this note should be a lien upon the policy, it was 
not competent to contradict by parol this condition. Generally 
speaking, this is true, but when the entire contract of which the 
application is a part is attacked for fraud, as may be done, and 
the contract set aside upon this ground by parol evidence, if it be 
sufficient in quantity and quality, the application, being a part of 
the contract, must go with it, and the rule laid down in Southern 
States Mutual Life Ins. Co. vs. Herlihy, 138 Ky. 359, 128 S. W. 
91, and Prov. Savings Co. vs. Withers, 132 Ky. 541, 116 S. W. 
350, has no application. The court, therefore, did not commit 
error in refusing, at. the instance of appellant, to take the case 
from the jury, as of course should have been done if the parol 
evidence offered by Shearer was incompetent. 

[3] Nor should Shearer be estopped to seek a cancellation on 
the ground that he elected to keep the policy after notice of its 
conditions as the facts do not bring the case within the principle 
laid down in Hartford Life Ins. Co. vs. Hanlon, 139 Ky. 346, 104 
S. W. 729. 

[4] The contention that the verdict was flagrantly against the 
evidence is more meritorious. The case for Shearer is put upon 
the ground that he was induced to surrender his old contract of 
insurance and accept the new by the false and fraudulent repre- 
sentations of the agent of appellant—and upon which he relied— 
that the note for $1,826, executed by him, would not be a lien 
upon the new policy or an obligation that he would be required 
to pay. The only evidence introduced to support this contention 
was the testimony of Shearer and his son, both of whom stated 
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that the agent said that the only reason for requiring the note 
was to enable the insurance company to comply with certain 
laws of the state of New York, and that the note would not be 
a lien upon the policy or an obligation that the maker would be 
expected to pay. In contradiction to this evidence there is the 
written application signed by Shearer in which it is expressly 
stipulated that the note (describing it) shall be a lien upon the 
policy until paid, and the note itself sets out that Shearer agrees 
to pay the amount of it, with interest at the rate of 5 per cent, 
and that the policy is assigned and pledged to secure it. In addi- 
tion to this, the evidence shows that each year before the annual 
premium became due the company sent Shearer a notice inform- 
ing him when his premium would be due, as well as the interest 
on the note. The interest, however, was never paid. The agent 
who negotiated the transaction also flatly contradicts Shearer and 
his son and testifies that both of them fully understood the 
terms and effect of the writings, and that he made no statement 
whatever in conflict with these papers. As a circumstance tend- 
ing strongly to support the testimony of the agent, it appears 
that, if Shearer’s understanding of the contract was correct, he 
would have insurance when he was the age of 57 at the same rate 
that insurance was issued to persons 47 years of age, and in addi- 
tion to this the policy would have a loan, as well as a cash sur- 
render value, much larger than such policy would ordinarily have. 

[5] The parol evidence sufficient to overturn a written con- 
tract should be clear and convincing, and especially should this 
be so when the parol evidence not only destroys the written con- 
tract but gives to the party attacking it advantages that he could 
not have obtained unless the conditions and stipulations of the 
writing constituted the real contract between the parties. Our 
opinion is that the parol evidence in behalf of Shearer, an intelli- 
gent, educated man, was not sufficient, under the circumstances 
of this case, to overcome the written evidences of the contract 
deliberately executed by him. The contract made by Shearer 
was not harsh or unreasonable. There was no hurry, or over- 
reaching, or other badge of fraud in its execution. Shearer con- 
tinued for about five years to receive protection under it, and 
annually, during his time, paid his premiums, and paid the last 
one in part after he had become dissatisfied with the policy, if 
he did not actually know all its conditions and terms. Written 
contracts would be virtually as insecure as parol contracts if they 
might be set aside under circumstances and facts such as appear 
in this case. We think the verdict was flagrantly against the 
evidence, and that the lower court should have granted a new 
trial on this ground. 

[6] There is another feature of this case that needs to be 
noticed. If the judgment appealed from should be allowed to 
stand and the company be required to return to Shearer the 
premiums he paid, with interest thereon, the necessary effect 
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would be to give Shearer the full benefit of the policy during the 
time it was in force without any cost to him. During this time 
Shearer was protected by the policy, and if he had died the 
company would have been compelled to have paid the amount it 
agreed to pay in the contract of insurance. It is therefore very 
plain that, if this contract is to be canceled and rescinded, it 
should be done upon equitable terms. The insurance company 
should not be required to carry insurance on the life of Shearer 
for nearly five years without receiving any premium therefor, 
nor should Shearer be allowed to recover the premiums and yet 
not pay the insurance company anything for the insurance he had 
upon his life during the period covered by these premiums. 
Therefore, if, upon another trial of the case, there is a verdict 
against the insurance company, as there was on the last trial, the 
lower court, before entering a judgment on this verdict, should 
ascertain from the pleadings and evidence the amount that 
Shearer should pay the company for the insurance he had dur- 
ing the time the policy was in force, and deduct this amount 
from the finding of the jury, and enter judgment for the re- 
mainder. He may also ascertain and give Shearer credit by the 
value of his old policy, if it had any, when he surrendered it. 
The parties, on a return of the case, may file such additional 
pleadings, and take, at the proper time, such evidence as may be 
necessary to enable the court, if the contract is rescinded, to 
rescind it upon equitable terms. 

The judgment is reversed, with directions for a new trial in 
conformity with this opinion. . 


WHERRY et at. vs. LATIMER Er? at. (No. 15,488.) * 
(Supreme Court of Mississippi.) 


MUTUAL BENEFIT INSURANCE—RIGHTS OF BENEFICIARY— 
FRAUDULENT CHANGE. 


The original beneficiaries in certificates of a mutual benefit company may 
maintain a suit to cancel new certificates, induced by the undue in- 
fluence and persuasion of the new beneficiary therein. 


(For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.) 
wad oor BENEFIT INSURANCE—RIGHT TO CHANGE BENE- 


The holder of certificates in a mutual benefit insurance company has the 
right to change the beneficiaries named therein. 


(For other cases, see Insurance, Cent. Dig. § 1946; Dec. Dig. § 780.) 
* Decision rendered, Jan, 13, 1913. 60 South. Rep, 563. 
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oe OF BENEFICIARIES—EVIDENCE—UNDUE INFLU- 


Evidence in a proceeding for the cancellation of new mutual benefit cer- 
tificates in which defendant was named as the sole beneficiary, on the 
ground that the change of beneficiaries had been induced by defend- 
ant’s undue influence at a time when the holder was mentally inca- 
pable of transacting business, held not to establish such undue or un- 
fair influence as to destroy the holder’s free agency. 


(For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.) 
~ 0 @ - 


ENDOWMENT DEPARTMENT OF DISTRICT GRAND 
LODGE No. 23, or ALABAMA, G. U. O. O. F., vs. HARVEY.* 
(Court of Appeals of Alabama.) 


MUTUAL BENEFIT INSURANCE—LIABILITY. 


Where a benefit insurance certificate was issued in the name of the En- 
dowment Department of the District Grand Lodge of an order, and 
the promise to pay was made by the Endowment Department, suit on 
the certificate was properly brought against the Endowment Depart- 
ment, although upon proof by the constitution and by-laws of the 
order that the contract was made for the District Grand Lodge, suit 
could have been brought against it. 


(For other cases, see Insurance, Cent. Dig. § 1838; Dec. Dig. § 697.) 
* Decision rendered, Dec. 19, 1912. 60 South. Rep. 602. 


OH 


KELLEY vs. ROYAL NEIGHBORS OF AMERICA.* 


(Supreme Court of Iowa.) 


MUTUAL BENEFIT INSURANCE—AGENT. 


Where under the by-laws of a mutual benefit society providing that su- 
preme instructors may be appointed by the supreme oracle, approved 
by the board of supreme managers, and that all officers and com- 
mittees of the supreme camp may be elected for the triennial term, 
supreme instructors appointed by the supreme oracle are officers of 
the supreme camp and hold for the triennial term. 


(For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.) 


AGENTS—COMPENSATION—TIME TO SUE. 

An agent of an insurance association entitled, according to contract, to 
monthly compensation and expenses in advance, may, where the as- 
sociation refused to perform those obligations, treat such refusal as a 
breach and sue at once. 


(For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.) 


* Decision rendered, Jan. 17, 1913. 139 N. W. Rep. 481. 
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AGENTS—COMPENSATION—QUESTIONS FOR JURY. 


In an action by an agent of a mutual benefit insurance society for its 
breach of a contract of hiring, the questions whether it was necessary 
for plaintiff to tender performance, or whether plaintiff acquiesced 
in her discharge, held for the jury. 


(For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.) 


AGENTS—COMPENSATIONS—ACTIONS. 


Where the by-laws of a mutual benefit association provided that com- 
pensation for the services of supreme instructors should be deter- 
mined by the supreme oracle and board of supreme managers, evi- 
dence that during plaintiff’s term as such officer the board of man- 
agers, at a meeting at which the oracle was present and participated, 
by resolution, ordained that, in case the supreme oracle should use 
any person as instructor, the person so used shall receive no com- 
pensation except as local camps may contract or pay, was admissible 
in an action for damages for breach of a contract, based on the re- 
fusal of payment of compensation by the society. 


(For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.) 


COHEN vs. SUPERIOR LODGE No. 516, I. O. B. A.* 
(Supreme Court of Rhode Island.) 


MUTUAL BENEFIT ASSOCIATIONS—CONFLICTING CLAIMS. 


In an action by a member of a mutual benefit order, such member cannot 
consistently claim that he is entitled to the sick benefits provided for 
by the laws of the order, and that such laws are, in other respects, 
of no validity, on the ground that the constitution and by-laws had 
not been regularly adopted. 


(For other cases, see Insurance, Dec. Dig. § 804.) 


MUTUAL BENEFIT ASSOCIATIONS—GRIEVANCES—REMEDY. 


One who voluntarily submits himself to a law of am order that, if he feels 
aggrieved at the action of the lodge, he must appeal to the executive 
committee and await its final decision before suing in a public court 
must exhaust his remedy within the order before he can prosecute 
his claim in a court of law. 


(For other cases, see Insurance, Cent. Dig. §§ 1987, 1988; Dec. Dig. § 805.) 
* Decision rendered, Jan. 15. 1913. 85 Atl. Rep. 653. 
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STATE Ex rEL. HAEUSSLER er au. vs. GERMAN MUT. 
LIFE INS. CO. or Sr. Louis Et AL.* 


(St. Louis Court of Appeals. Missouri.) 


MUTUAL LIFE INSURANCE COMPANIES—RIGHT OF INSPEC- 
TION OF CORPORATE BOOKS BY POLICYHOLDERS. 


A policyholder in a mutual life insurance company, the charter of which 
makes each policyholder a member of the corporation with one vote 
at elections of trustees, and which requires the officers every five years 
to take an account of its affairs and credit each policyholder with his 
equitable part of the profits, has the right at common law to inspect 
the books and records of the company for proper purposes at a 
proper time and place. 


(For other cases, see Insurance, Cent. Dig. §§ 67-69; Dec. Dig. § 55.) 
* Decision rendered, Dec. 31, 1912. 152 S. W. Rep. 618. 





POOLE vs. SUPREME CIRCLE, BROTHERHOOD OF 
AMERICA, ET Au.* 


(Court of Chancery of New Jersey.) 


FRATERNAL INSURANCE—RIGHT TO INCREASE RATES— 
TEMPORARY INJUNCTION. 


The court in a suit by a member of a death benefit fund of an order for 
himself and all other members of the fund who shall come in to re- 
strain the order from increasing the dues will on motion for a tem- 
porary injunction after the order has changed its bookkeeping scheme, 
based on the increased dues, grant relief by permitting the order to 
attempt the collection of the increased dues, and by providing that 
the members may pay the same, and that, if complainant finally suc- 
ceeds, the class he represents will receive the benefit of the excessive 
payments, or by permitting any member to pay merely the existing 
rates and in the event the increased dues are permitted, delinquents 
will be offered a reasonable opportunity to pay the additional amounts. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 
* Decision rendered, March 18, 1912. 85 Atl. Rep. 453. 


—-——- - — eq —_—_—__ 


PLACA vs. POLIZZI GENEROSA SOCIETY or New Yorx.* 
(Supreme Court of New York, Appellate Term, Second Department.) 


MUTUAL BENEFIT—FORFEITURE—NONPAYMENT OF DUES. 


The last regular meeting of a beneficial association having been on No- 
vember 5, 1911, and no dues having been paid thereafter, it cannot be 


* Decision rendered, Dec. 27, 1912. 138 N. Y. Supp. 822. 
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said a member had on January 7, 1912, failed to pay dues for two 
consecutive months, and so, under a by-law, was in arrears and had 
forfeited all rights to benefits; a by-law providing that monthly dues 
are regular, if made on the day fixed for regular meetings, and the 
financial month shall be computed from regular meeting to regular 
meeting, and another providing that the regular meeting shall be held 
n “a Sunday” of the month. 

— ar cases, see Insurance, Cent. Dig. §§ 1895, 1896, 1903; Dec. Dig. 

750. 


CLAIMS AGAINST SOCIETY—BY-LAWS. 


The provision of a by-law of a beneficial association that all cases must 
first be passed on by the board does not apply to claims against the 
society, as that would make it a judge of its own case. 


(For other cases, see Insurance, Cent. Dig. §§ 1987, 1988; Dec. Dig. § 805.) 


RIGHT TO BENEFITS—CONDITIONS. 


The provision of a by-law of a beneficial association that money for 
payment of a benefit “will be drawn from the mortuary assessment 
fund” does not make the presence of a sufficient amount in such fund 
at the time the right to the benefit accrues a condition of liability. 


(For other cases, see Insurance, Cent. Dig. §§ 1981, 1985; Dec. Dig. § 798.) 


BERRYHILL vs. SUPREME TRIBE OF BEN HUR-* 
(Kansas City Court of Appeals. Missouri) 


MUTUAL BENEFIT INSURANCE—ACTIONS—SUFFICIENCY OF 
EVIDENCE. 


In an action on a mutual benefit certificate, it appeared that the dues were 
payable on the Ist of each month, but need not be paid until the 25th 
of the month, without subjecting the member to suspension. The 
secretary of the order testified positively and repeatedly that dues paid 
by the deceased member on November 25th were not back dues, but 
were dues up to December 25th. The member died January 1oth. 
Held, that a peremptory instruction for plaintiff was proper, since the 
only dues payable after December 25th were those for January, the 
time for the payment of which had not expired at the time of the 
member’s death. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


MUTUAL BENEFIT INSURANCE—AMOUNT OF RECOVERY. 


In an action on a mutual benefit certificate, where it was conceded on the 
face of the record that plaintiff was entitled to recover-the face of the 
certificate, with interest thereon, the jury were properly directed to 
calculate the amount of such interest. 


(For other cases, see Insurance, Cent. Dig. § 2013; Dec. Dig. § 821.) 


ee ens cease ted capscash poate asco ore a ena a telemsn es 
* Decision rendered, Dec. 9, 1912. Rehearing denied, Dec. 31, 1912. 
152 S. W. Rep. 93. 
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CAVAGNARO ws. THOMPSON Et AL.* 
(Supreme Court of New York, Special Term, New York County.) 


CONSTRUCTION OF CONTRACT—INTEREST OF BENEFICIARY. 


The beneficiary under a life insurance policy, which provides that the in- 
sured may change the beneficiary at any time, has no vested interest 
in the sum which might, in a contingency, become payable on the death 
of the insured. 


(For other cases, see Insurance, Cent. Dig. § 1470; Dec. Dig. § 586.) 
* Decision rendered, Dec. 26, 1912. 138 N. Y. Supp. 819. 


————_$e@___—_- 


LITTLE er au. vs. ARKANSAS NAT. BANK.* 


(Supreme Court of Arkansas.) 


INSURABLE INTEREST—NECESSITY. 


A policy of life insurance issued to one having no insurable interest in 
the life of the person named but who pays the premiums is invalid 
because it is a wagering contract, and against sound public policy. 


(For other cases, see Insurance, Cent. Dig. §§ 136-138; Dec. Dig. § 114.) 


NOTE FOR PREMIUM—CONSIDERATION—SUFFICIENCY. 

A note for the premium on a life insurance policy invalid for want of 
insurable interest is without valid consideration, and unenforceable. 

(For other cases, see Insurance, Cent. Dig. §§ 399-401; Dec. Dig. § 187.) 


* Decision rendered, Nov. 4, 1912. 152 S. W. Rep. 281. 


= oe 


DOMINICK vs. STERN.* 
(Supreme Court of New York, Special Term, Erie County.) 


RIGHT OF PROCEEDS—RIGHTS OF CREDITORS. 


Domestic Relations Law (Consol. Laws 1909, c. 14) § 52, authorizes a 
, wife. to insure her husband’s life, and provides that, if she survives . 
the period or term of insurance, she shall be entitled to the insurance. 
money as her separate property, free from claims of creditors, ex- 
cept that, where the annual premium paid from the husband’s prop- 
erty exceeds $500, that portion of the insurance money purchased 
by the excess of the premium above $500 is primarily liable for the 
husband’s debts. Insurance Law (Consol. Laws 1909, c. 28) § 212, 
concerning life insurance corporations upon the co-operative or as- 
sessment plan, and section 238, relative to fraternal beneficiary socie- 


* Decision rendered, Jan. 8, 1912. 139 N. Y. Supp. 509. 
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ties, orders, or associations, provide that the benefits paid or to be 
paid shall be exempt from seizure on legal or equitable process for 
debts of the member. Held that, in determining whether the amount 
of annual premium exceeds $500, within the meaning of domestic 
Relations Law, § 52, assessments paid to fraternal benefit societies, 
or benefit or assessment associations, should not be considered, es- 
pecially as the provision of the Domestic Relations Law was first 
enacted in 1840 (Laws 1840, c. 80), while the exemptions of the in- 
surance Law were not enacted until 1883 (Laws 1883, c. 175), and 
would have been unnecessary, except to exempt such insurance from 
the provisions of the earlier statute. 


vt — cases, see Insurance, Cent. Dig. §§ 1479, 1482, 1485; Dec. Dig. 
590. 


EQUITABLE LIFE ASSUR. SOCIETY OF THE UNITED 
STATES vs. WEIL. (No. 15,428.)* 


(Supreme Court of Mississippi.) 


RELIEF FOR FRAUD—PLEADING. 


A bill to enforce payment of the balance due of profits on a tontine policy, 
which shows that insured accepted under protest the amount tendered 
by insurer, believing that it represented what was due him out of 
the accumulated surplus, and which prays for a reopening of the 
settlement and for an accounting or discovery on the ground of 
fraud, but which does not set out any facts going to make up the 
fraud, is demurrable under the rule that, where fraud is relied on as 
a basis for relief in equity, the facts on which fraud is predicated 
must be specifically stated. 

(For other cases, see Insurance, Cent. Dig. §§ 1575-1580, 1584-1586, 1502, 
1598; Dec. Dig. § 629.) 


CONTRACTS—WHAT LAW GOVERNS. 

A tontine policy issued by a New York insurance company must be in- 
terpreted in accordance with the decisions of the New York courts. 

(For other cases, see Insurance, Cent. Dig. § 293; Dec. Dig. § 147.) 


LIFE INSURANCE—TONTINE POLICY—RELATION BETWEEN 
INSURED AND INSURER. 

The relation between the holder of a tontine policy and the insurance 
company issuing it is not of a fiduciary character, and the company 
does not hold the accumulated profits as trustee. 

(For other cases, see Insurance, Cent. Dig. § 1306; Dec. Dig. § 522.) 


* Decision rendered, Oct. 14, 1912. 60 South. Rep. 133. 
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FIRE. 


COURT OF APPEALS OF GEORGIA. 


MAXWELL BROS. 
ws. 


LIVERPOOL & LONDON & GLOBE INS. CO. (No. 4,428.)* 


ACTIONS ON POLICIES—LIMITATION BY CONTRACT. 


A stipulation in a policy of insurance that no suit or action on the policy 
for the recovery of any claim thereunder shall be sustainable in any 
court of law or equity, unless commenced within twelve months 
next after the fire, is valid and binding. 


(For other cases, see Insurance, Cent. Dig. §§ 1544-1550; Dec. Dig. § 622.) 


ACTIONS ON POLICIES—LIMITATION BY CONTRACT. 


Where the parties make, by agreement a fixed and unqualified limitation 
of the kind above noted, statutory limitations have no application to 
the subject, and the parties must stand upon their contract as written. 
Under such a stipulation and limitation, the time should be computed 
to begin from the date of fire, and not from the accrual of the right 
of action under other stipulations of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1544-1550; Dec. Dig. § 622.) 
ACTIONS ON POLICIES—LIMITATION BY CONTRACT. 


Where the policy contract was made by a partnership, insuring partnership 
property, the period of limitation fixed by the policy for the com- 
mencement of an action for the recovery of any loss under the policy 
was not suspended during the insanity of a member of the partner- 
ship, existing after the loss had occurred; but the partnership as an 
entity, separate and distinct from the members thereof, was never- 
theless bound to bring the action within the period of limitation as 
therein prescribed. 


(For other cases, see Insurance, Cent. Dig. §§ 1544-1550; Dec. Dig. § 622.) 


ACTIONS ON POLICIES—NONSUIT. 


Where a suit was brought on a policy of insurance stipulating, among 
other things, that no suit or action for the recovery of any claim 
under the policy was sustainable in any court of law or equity, unless 
commenced within 12 months next after the fire, and the plaintiff’s 
evidence established that the suit was commenced more than one year 
from the date of the fire, and that therefore, because of a noncom- 
pliance with this condition precedent of his contract, the plaintiff 
could not recover, a nonsuit was properly awarded. 


(For other cases, see Insurance, Cent. Dig. §§ 1544-1550; Dec. Dig. § 622.) 


Error from City Court of Elberton; Geo. C. Grogan, Judge. 
Action by Maxwell Bros. against the Liverpool & London & 


Globe Insurance Company. Judgment for defendant, and plain- 
tiff brings error. Affirmed. 


* Decision rendered, Jan. 22, 1913. 76 S. E. Rep. 1036. Syllabus by 
the Court. 
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J. T. Stsx, of Elberton, for Plaintiff in Error. 

Tuos. J. Brown, of Elberton, and Kinc, SpaLpING & UNDER- 
woop, of Atlanta, for Defendant in Error. 

Hix, C. J. 

This was an action upon a policy of fire insurance, filed in the 
clerk’s office on the 24th day of January, 1911. The only ques- 
tion before this court is the construction of the following clause 
in the policy: “No suit or action on this policy for the recovery 
of any claim shall be sustainable in any court of law or equity 
until after full compliance by the insured with all the foregoing 
requirements, nor unless commenced within twelve months 
next after the fire.’ The particular clause in this _pro- 
vision for construction is, “nor unless commenced within 
twelve months next after the fire.” The petition al- 
leged that the fire took place “on or about the 23d of 
January, 1910.” The uncontroverted evidence on the trial 
showed that the fire began at about 10 o’clock p. m. on January 
23, 1910, and that the building insured was completely consumed 
by the fire by 3 o’clock a. m. on the 24th day of January, 1910; 
all times referred to being meridian or sun time. At the con- 
clusion of the evidence of the plaintiff, the eourt awarded a non- 
suit, on the ground that the plaintiff’s evidence disclosed that he 
had not complied with the condition precedent of the policy sued 
on, above quoted, which required suit to be commenced within 
twelve months next after the fire. The writ of error challenges 
the correctness of the judgment of nonsuit. The question pre- 
sented is not a new one, and seems to be about as well settled 
by the decisions of the Supreme Court as any legal question can 
be settled in this state. 

[1] The Supreme Court has repeatedly held that this 
condition of a policy of fire or life insurance, or a condition 
of a similar character, is reasonable and valid, and that com- 
pliance therewith is necessary to sustain an action upon a policy 
containing such condition. Among the many decisions thus hold- 
ing may be cited the following: Graham vs. Niagara Fire Ins. 
Co., 106 Ga. 840, 32 S. E. 579; Nicholas vs. Tanner, 117 Ga. 223, 
43 S. E. 489; Nicholas vs. British American Assurance Co., 109 
Ga. 621, 34 S. E. 1004; Metropolitan Life Ins. Co. vs. Caudle, 
122 Ga. 608, 50 S. E. 337; Sou. Fire Ins. Co. vs. Knight, 111 Ga. 
622, 36 S. E. 821, 52 L. R. A. 70,78 Am. St. Rep. 216; Brooks vs. 
Georgia Home Ins. Co., 99 Ga. 116, 24 S. E. 869; Melson vs. 
Phenix Ins. Co., 97 Ga. 722, 25 S. E. 189; Williams vs. Green- 
wich Ins. Co., 98 Ga. 532, 25 S. E.. 31; Hartford Fire Ins. Co. vs. 
Amos, 98 Ga. 533, 25 S. E. 575.. While there are some decisions 
in other jurisdictions that hold that such conditions are invalid as 
being against the policy of’the law and in conflict with the statute 
of limitations (see cases cited in 4 Cooley, Briefs on the Law of 
Insurance, 3966), yet the large preponderance of ‘authority is in 
harmony with the view of the Supreme Court of this state that 
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such condition precedent is valid and binding. and that under it, 
unless suit is commenced within twelve months after the fire, or 
after loss or death, as the case may be, it cannot subsequently 
be maintained. See numerous decisions in 4 Cooley, Briefs on the 
Law of Insurance, 3965. 

[2] The general rule as to the meaning of this clause being 
thus stated, the next question for consideration is as to the method 
of computing the time under this provision of the policy. In 
other words, when does the time commence to run, whether at 
the beginning of the fire or at the conclusion of the fire, and 
should only the first or last day, or both, be included in the com- 
putation of the time? There is no controversy as to the fact that 
the fire began at about 10 o’clock p. m. on January 23, 1910, and 
that the property insured was entirely consumed by 3 o’clock a. 
m. of the next day, January 24, 1910, and that the suit was filed 
(and this, under the law of this state, is the commencement or 
bringing of the suit) on January 24, 1911. The plaintiff in error 
contends that the limitation stipulated in the policy begins to run 
when the right of action for the loss accrues; that no right of 
action accrues, either in law or equity, until the claimant can 
legally sue. In other words, a stipulation in an insurance policy 
that suit can be brought “only within twelve months next after 
the fire’ means that the insured shall have twelve months after 
the accrual of the right of action on the policy; and where the 
policy stipulates that an action shall not be sustainable until after 
due compliance with conditions, such as that the loss shall not 
be payable until sixty days after notice has been given of the fire, 
or until the loss has been ascertained and satisfactory proof fur- 
nished, that the right of action accrues only after compliance with 
the conditions, and consequently the period of limitation as to 
suit begins to run only when these conditions have been fully 
complied with. 

If there was any ambiguity in the stipulation in the contract as 
to the period of limitation, we would undoubtedly adopt that con- 
struction, following the universal rule, which would prevent a for- 
feiture; but where the language is susceptible of only one con- 
struction, is explicit and ambiguous, the courts can only enforce 
the terms and conditions of the contract as expressed by the 
parties. If the question were under the general statute of limita- 
tions, then it would be true that the limitation did not begin to 
run until the accrual of the right of action; but the contract ex- 
pressly makes a period of limitation as distiguished from the 
statute of limitations, and the stipulation is not that the insured 
shall have twelve months from a compliance with any of the 
conditions relating to the: furnishing of proof or notice, but the 
stipulation is clear and distinct that’“‘no suit:or action: on this 
policy for the recovery of any claim shall be sustainable in any 
court of law or equity until after due comphance by the ‘insured 
[not only compliance ‘with*all:the foregoing requirernents, but 
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also], nor unless commenced within twelve months next after 
the fire.” The cases cited by learned counsel for the plaintiff 
in error, in support of his contention that the period of limitations 
does not begin to run until the accrual of the right of action, 
relate to the statutory period of limitation, and are not appli- 
cable to limitations made by the parties to the contract. 

As to the law in this state, it is held by the Supreme Court, in 
Melson vs. Phenix Ins. Co., 97 Ga. 722, 25 S. E. 189, that where 
the parties, by agreement, make a fixed, unqualified limitation for 
themselves, they abandon all the regulations on the subject, and 
consequently must stand upon their contract as written; that 
where a party binds himself absolutely to sue within twelve 
months, or not at all, it would be a radical and material departure 
from the contract to allow any variance in one of its terms. 
That was a case where the Supreme Court held that a statute 
which gave a right to the plaintiff to renew his action within six 
months after a nonsuit had no applicability where the contrac- 
tual stipulation was fixed and definite; that this rule of the con- 
tract took the place of the rule of law; and that to permit an ex- 
ception, such as to renew the suit after six months from the non- 
suit, would be totally unwarranted. And in the Melson Case the 
Supreme Court cited with approval the case of Riddlesbarger 
vs. Hartford Ins. Co., 7 Wall. 386, 19 L. Ed. 257, where the 
exact point was ruled; and it was held that the stipulation in 
the policy, as to limitation, was not against the policy of the stat- 
ute of limitations, but was valid, and that the action mentioned in 
the condition, which must be commenced within twelve months, 
is the one which is prosecuted to judgment. It is clear, therefore, 
from the ruling of the Supreme Court in the Melson Case, and 
many other cases cited in the opinion, that the express stipulation 
of a contract as to the period of limitation absolutely controls and 
supersedes all statutory limitations. 

[3] The plaintiff in error contends, in the next place, that the 
limitation should commence to run after the fire had ceased to 
burn, or after the property had been entirely consumed, and that 
in the present case it began to run from midnight of January 24, 
1910, which would give the claimant until midnight of January 
24, 1911, to file his suit, since no fractions of days are recognized 
in law; and, further, that in all computations of time only the 
first and last day shall be counted. Civil Code rg1o, § 4. Again, 
this rule of computation applies to statutory limitations, and not 
to contractual limitations. Counsel for the defendant in error 
insists that the contractual limitation begins to run from the date 
of the commencement of the fire, and that, this being true, there 
can be no question but that the suit was commenced too late. It is 
insisted that the Supreme Court has repeatedly held, where such 
periods as one year, two years, three months, six months, are in 
question, that from one day to a like day of a similar month or 
year, respectively,.to wit, from the 24th of January, 1910, to 
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the 24th day of January, 1911, is more than one year; that from 
January 24, 1910, to January 24, I91I, is one year and one day; 
that said year would be only from January 24, 1910, to midnight 
of January 23, 1911; and he cites-in support of this contention the 
cases of Peterson vs. Georgia R. & Banking Co., 97 Ga. 798, 25 
S. E. 370; Jones vs. Smith, 28 Ga. 41; English vs. Ozburn, 59 
Ga. 392; Barrett vs. Devine, 60 Ga. 632; W. & A. Ry. Co. vs. 
Carson, 70 Ga, 388; Blitch vs. Brewer, 83 Ga. 333, 9 S. E. 837; 
Jones vs. Kern, 1o1 Ga. 309, 28 S. E. 850. In all of these cases 
this rule was discussed; and it was held, in effect, that where an 
action was commenced January 24, 1910, which was required to 
be brought within twelve months, it would be barred on January 
24, 1911. In other words, the twelve months would expire at 
midnight of January 23, 1911. Counsel for the plaintiff in error 
seems to concede the correctness of this contention and requests 
this court to overrule the decisions of the Supreme Court, above 
cited, on this point. Of course, it is not within the power of this 
court to overrule any decision of the Supreme Court, but it is for 
us to accept and follow them as binding precedents. If there was 
any conflict in the decisions of the Supreme Court on the question, 
we might be willing to certify the question of law in controversy 
to the Supreme Court, for the purpose of having this conflict 
eliminated and the true rule laid down; but we do not find such 
conflict. We therefore conclude, following these decisions, and 
accepting, for the sake of illustration, and not deciding it as a 
matter of law, that the time should be computed from the end of 
the fire, and not from the beginning, and that since the building 
was completely consumed on the morning of January 24, I9I0, 
that the twelve months within which the action could have been 
brought under the contractual limitation expired at midnight of 
January 23, 1911, and that since the suit was not filed until Jan- 
uary 24, 1911, it was barred. In this view we are strengthened, 
because the contractual limitation expressed in the policy in the 
present case distinctly provides that the suit must be commenced 
“within twelve months next after the fire,” not even giving a 
full twelve months within which to file the suit... See, on this 
peint, many cases cited in 4 Cooley, Briefs on the Law of In- 
surance, 3975. 

[4] It is next contended by counsel for plaintiff in error that 
a member of the partnership whose property was insured was 
insane during a period of time immediately following the fire, 
and that the contractual limitations as to the partnership, the 
owner of the property, was suspended on account of this alleged 
insanity. Under the law the partnership is a distinct and separate 
entity from the members who compose it; and the fact that one 
partner was temporarily insane or otherwise incapacitated to look 
after the affairs of the partnership, or to comply with the contracts 
of the partnership, would not excuse a failure of the partnership, 
or either of the members thereof, to perform the duty of looking 
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after the interests of the partnership. It may be that the run- 
ning of the statute of limitations would be suspended during the 
period of insanity of a member of the firm, but we are clear that 
any disability on the part of a member of the firm would not 
suspend the running of a contractual limitation, or that such dis- 
ability would not fix a period of limitation other than that pre- 
scribed by the contract; for the limitation in the present case is 
# condition precedent to the right of action on the policy, and 
the partnership, having made the contract, is bound thereby, re- 
gardless of any intervening infirmity of one of its members. It 
has been held that the minority of a beneficiary in an insurance 
policy did not exempt him from complying with a stipulation 
requiring action on the policy to be brought within one year after 
the right accrues. Suggs vs. Travelers’ Ins. Co., 71 Tex. 579, 9 
S. W. 676, 1 L. R. A. 847; Mead vs. Phenix Ins. Co., 68 Kan. 
432, 75 Pac. 475, 64 L. R. A. 79, 104 Am. St. Rep. 412. The 
principle thus ruled, we think, would apply with greater force 
to the contracts of a partnership; for certainly the disability of 
one partner from insanity, or from any other cause, could not 
legally affect the obligations assumed by the partnership as an 
entity, separate and distinct from the members thereof. 

[5] Again, it is insisted that the declaring of a nonsuit was an 
improper disposition of the case, for the reason that the limitation, 
if relied upon, should be specially pleaded or demurred to, and 
the cases of Parker vs. Irvin, 47 Ga. 405, Stringer vs. Stringer, 
93 Ga. 320, 20 S. E. 242, and Small vs. Cohen, 102 Ga. 248, 29 
S. E. 430, are relied upon, where it is held that, to be available, 
the bar of the statute of limitations must be specially pleaded or 
demurred to; a nonsuit not being the proper practice. This might 
be the true rule of practice if it clearly appeared, from the alle- 
gations of the petition, that the action was barred when the suit 
was filed. In the present case it will be seen, by reference to the 
petition, that this fact did not appear. The only allegation on the 
subject being that the fire took place “on or about January. 24, 
1910,” the exact date of the fire was not fixed by the petition, but, 
under this general allegation, was left to be established by the 
evidence; and when the evidence did show the exact date, and 
proved that, under the contractual stipulation, the action was 
barred when the suit was commenced, it was proper for the court 
to grant a nonsuit for this reason. See Melson vs. Insurance Co., 
97 Ga. 722, 25 S. E. 189, and Brooks vs. Ga. Home Ins. Co., 99 
Ga. 116, 24 S. E. 869, where it was held that, the evidence show- 
ing that the suit was barred under a contractual limitation similar 
in character to the one now under consideration, the grant of a 
nonsuit was proper. See, also, Civil Code 1910, § 5942. 

Judgment affirmed. 
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SUPREME COURT OF PENNSYLVANIA. 





LEBANON COUNTY 
vs. 


FRANKLIN FIRE INS. CO. or PHILADELPHIA.* 


AVOIDANCE—BREACH OF CONDITION. 


A provision in a fire policy which prohibits the keeping or use of gasoline 
on the premises without the consent of the insurer will not be strictly 
construed, and, where a fire occurs from the use of gasoline in a 
gasoline torch in the burning off of old paint on the building insured, 
and not from any explosion of gasoline stored on the premises, the 
mere use of gasoline in the torch will not prevent a jury from re- 
turning a verdict for the insured. 


(For other cases, see Insurance, Cent. Dig. § 782; Dec. Dig. § 326.) 


AVOIDANCE—BREACH OF CONDITION. 


A provision in a fire policy that the working of carpenters, roofers, etc., 
in building, altering or repairing the premises without permission of 
the insurer, will avoid the policy, does not apply to repairs which are 
necessary for the proper care and preservation of the property, and 
the question of what repairs are. necessary therefor is for the jury. 


(For other .cases, see Insurance, Cent. Dig. §§ 744-747, 1556, 1732-1770; 
Dec. Dig. §§ 318, 668.) 


Appeal from Court of Common Pleas, Lebanon County.. 

Assumpsit by Lebanon County against the Franklin Fire In- 
surance Company of Philadelphia. From a judgment for plain- 
tiff, defendant appeals. Affirmed. 


At the trial the defendant presented, among others, the follow- 
ing points :— 

“The uncontradicted evidence in the case showing that the 
risk on the insured property was increased with the knowledge 
of the assured, during the continuance of said insurance, by the 
use of a painter’s torch in burning off the paint at the cornice of 
the insured building, from which the fire resulted, without the 
consent of the company to such increased hazard indorsed on said 
policy, this was a violation of an express condition of the policy, 
and there can be no recovery. Answer. Refused.” 

(3) “The uncontradicted evidence in the case shows that the 
insured used, or permitted to be used, on the insured premises, 
gasoline, benzine, spirit gas, or burning fluid, or some of them, 
to wit, gasoline, and did use and apply the. same by means of a 
painter’s torch in burning off the paint at the cornice of the 
insured building, without the consent of the company indorsed 
on the policy, which was such a violation of an express condition 
of the contract as avoids the policy, and.the verdict of the jury 
must be for the defendant. Answer. Refused.” . 


* Decision rendered, July 2, 1912. 85 Atl. Rep. 419. 
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(5) “The uncontradicted evidence in the case being that the 
assured used or permitted to be used a painter’s torch burning 
gasoline, to burn off the paint on the cornice of the insured build- 
ing, from which the fire resulted, without the consent of the com- 
pany indorsed on the policy, this was such a violation of the con- 
tract as avoided the policy, and your verdict must be for the de- 
fendant. Answer. Refused.” 

Verdict and judgment for plaintiff for $6,276.02. Defendant 
appealed. 


Argued before Fell, C. J., and Brown, Potter, Elkin, and 
Stewart, JJ. 


S. P. Licut, of Lebanon, for Appellant. 

Howarp C. Suirk and EucEnE D. Srecrist, both of Lebanon, 
for Appellee. 

Porter, J. 

In this action of assumpsit the county of Lebanon sought to 
recover from the Franklin Fire Insurance Company, under a 
policy insuring the courthouse in Lebanon, its proportionate 
amount of a loss by fire. The fact and the amount of the loss 
were not disputed. But the defendant denied liability on the 
ground that certain conditions of the policy had been violated. 
Upon the trial binding instructions for the defendant were re- 
fused by the trial court, and the case was submitted to the jury. 
The verdict was in favor of the plaintiff for $6,276.02. Motions 
for a new trial and for judgment non obstante veredicto were 
made by the defendant, but were overruled by the court below, 
and judgment was entered on the verdict. Defendant has ap- 
pealed, and contends that, under the undisputed testimony, there 
was nothing which the court should have properly submitted to 
the jury, and that binding instructions should have been given in 
favor of the defendant. 

The defense was based upon certain conditions of the policy 
in suit, which it is claimed were violated. These were: “(1) 
If the risk shall be increased from any cause whatever within 
the knowledge of the assured, during the continuance of the in- 
surance, notice thereof shall be given to the company, and consent 
to such increased hazard be indorsed hereon, or this policy shall 
be of no force. * * * (8) This company shall not be liable 
for loss * * * if the assured shall keep or use, or permit to 
be kept or used on the premises * * * gasoline, * * * 
without written consent in this policy, and if so kept or used on 
the premises by the assured, without consent indorsed hereon, 
this policy shall be void.” (9) The working of carpenters, roofers, 
tinsmiths, gasfitters, plumbers, or other mechanics, in building, 
altering, or repairing the premises named in this policy, will avoid 
the policy, unless permission for such work be indorsed in writ- 
ing hereon.” 
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In its opinion on the motions for a new trial and judgment non 
obstante veredicto the court below states the following facts: 
“Immediately prior to the fire the commissioners had repaired the 
roof, placed a concrete floor in the corridor, replacing tiling 
which had become loosened, and it was claimed dangerous, had 
done some plastering and papering, had taken out one radiator 
in the corridor, replaced wooden wainscoting with enameling, 
placed new doors with transoms in the corridor on first floor, 
plaintiff claiming the old doors were worn out, and made some 
other minor repairs. The cupola had been painted, the old paint 
having been burnt off with the painter’s torch, using gasoline as 
fuel, and the main building was in course of preparation for paint- 
ing at the time of the fire. The paint was being burnt off by the 
contractor, using a painter’s gasoline torch. In the course of this 
work two slight fires had occurred in the cornice. The painters 
had stopped work shortly before the fire, which started at the 
place where they had been working on the cornice. The painter’s 
torch, such as here used, was in general use for removing the 
paint on the exterior of the building and was admittedly the most 
practicably effective and satisfactory instrument and means to 
accomplish this end. The woodwork was old and in some places 
decayed. The county commissioners presented evidence tending 
to show they had instructed the contractor that if, in the course 
of the work, he met with decayed wood, it was to be marked off 
and repaired by the county commissioners.” 

Whether or not the risk was increased in any way by the work 
which was done was under the authorities a question of fact for 
the jury. In Heron vs. Insurance Co., 180 Pa. 257, 261, 36 Atl. 
740, 742 (36 L. R. A. 517, 57 Am. St. Rep. 638), Chief Justice 
Sterrett said: “If the policy had contained only the clause re- 
lating to increased ‘hazard’ above quoted, the case should have 
gone to the jury.” In Girard Fire & Marine Ins. Co. vs. Stephen- 
son, 37 Pa. 293, 298 (78 Am. Dec. 423), Mr. Justice Strong said: 
“Whether a risk has been increased or not is a question for the 
jury, not the court.” The principle involved is broadly stated in 
2 Cooley on Insurance, 1495, as follows: “It cannot be said as a 
matter of law that any particular change in the condition of the 
property insured, or the doing or omission of a particular act, in- 
creased the risk. What constitutes an increase of risk is essen- 
tially a question of fact.” 

[1] It appears that in preparing for the work of repainting 
the old paint was softened for taking off by the use of gasoline 
torches. It was shown that such torch is operated by compressed 
air and sends out a flame some eighteen inches in length generated 
by gasoline contained in a chamber of the torch. The flame is 
directed against the paint until it softens. The torch is simply 
a tool which owes its efficiency to the heat it is able to supply to 
the purpose at hand. The fire for which recovery is here sought 
did not result from any explosion of the gasoline, but was caused 
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apparently by the impact of the flame which was intended merely 
to burn off the paint. It is a matter of common knowledge that 
it is the peculiarly inflammable or explosive qualities of gasoline, 
which cause it to be justly regarded with suspicion, and make its 
use the subject of restriction in policies of insurance; but these 
qualities resulted in no injury in this case. The gasoline neither 
exploded nor took fire. The flame operated merely as it would 
from any outside source. It is contended, however, that the use 
of gasoline torches was a breach of the literal terms of the eighth 
condition of the policy, which prohibited the keeping or using 
of gasoline on the insured premises. The weight of authority is 
to the effect, however, that such provisions are not to be strictly 
construed. In considering a similar clause in a policy in the case 
of Mears vs. Humboldt Fire Ins. Co., 92 Pa. 15, 20 (37 Am. Rep. 
647), this court said: “What is intended to be prohibited is the 
habitual use of such articles, not their exceptional use upon some 
emergency. The strict rule claimed by defendant would prevent 
the insured from painting his house or cleaning his furniture, as 
it would be difficult to do either without using some of the pro- 
hibited articles.” See, also, the discussion in the opinion in Lan- 
caster Silver Plate Co. vs. Fire Insurance Co., 170 Pa. 151, 32 
Atl. 613, where, in construing a similar restriction in a policy, 
it was held proper to refuse to charge that there could be no re- 
covery if gasoline was used on the premises during the life of the 
policy. 

The decision in Smith vs. Insurance Co., 107 Mich. 270, 65 
N. W. 236, 30 L. R. A. 368, presents a state of facts closely re- 
sembling those in the case at bar. In that case the insured build- 
ing was a courthouse, and the fire occurred, as in this instance, 
while painters were burning off old paint with gasoline torches. 


In the opinion of the court in that case the authorities were col- , 


lected and reviewed, and the right of the insured to recover was 
sustained. In First Congregational Church vs. Insurance Co., 
158 Mass. 475, 33 N. E. 572, a similar state of facts was also 
shown. There a naphtha torch was used to burn off old paint 
from a church building. The work had been in progress for a 
month, and was not completed when the fire occurred. It was 
held that it was a question for the jury whether such a use of 
naphtha was a reasonable safe and proper way of making repairs 
to the building, under the’ circumstances. 

In the present case no gasoline was stored on the premises, 
and the only use of it was of the small quantity contained in the 
painter’s torch. As above suggested, the fire was not caused by 
the use of gasoline, as such, as it was merely the fuel which sup- 
plied the flame, and any fuel which would have produced a 
similar flame would have brought about the same result. It was 
the negligent or accidental misuse of the flame which caused the 
fire. We do not feel, therefore, that the use of gasoline in the 
manner shown can be said to be so clearly in violation,of the 
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terms of the policy in this respect as to have made it proper for 
the court to have so pronounced as a matter of law. The ques- 
tion was, we think, for the jury. 

[2] So, too, with regard to the matter of repairs. The court 
left it to the jury to find whether or not the repairs made by the 
county commissioners were reasonably necessary for the pres- 
ervation and maintenance of the building. He went into the mat- 
ter in considerable detail, recalling to the jury one feature after 
another of the work which had been done, as shown by the evi- 
dence, and left them all for the consideration of the jury, for 
them to determine whether or not the work which was done was 
reasonably necessary for the proper maintenance and preservation 
of the building. In all this we see no error. Counsel for ap- 
pellant cites the case of Robb vs. Insurance Co., 230 Pa. 44, 79 
Atl. 150, as sustaining the contention that the policy became void 
by reason of the employment of mechanics upon the premises 
without the written consent of the insurer. But in that case there 
was a specific provision limiting the time of the employment of 
such mechanics, which was violated. In the present case the 
working of mechanics is prohibited in general terms, but such a 
provision has been quite generally held not to apply to such repairs 
as are necessary for the proper care and preservation of the 
property. The principle is thus set forth in 1 May on Insurance, 
§ 240: “Working of Carpenters: Repairs. Upon the same gen- 
eral principles, when, from the character of the building insured, 
and the use made of it, it is necessary to have workmen con- 
stantly engaged in repairing, in order to keep it in proper con- 
dition for the business done therein, the employment of such 
workmen is not a breach of the condition that ‘working of car- 
penters,’ etc., altering or repairing will vitiate the policy.” The 
same principle is recognized in Flanders on Fire Insurance, 532, 
as follows: “It is not to be presumed, in the absence of any ex- 
press agreement on the subject, that, when the owner effects an 
insurance on his building, he deprives himself of the right to use 
it in the common and ordinary mode, including the right to make 
all proper and reasonable repairs. These repairs, indeed, may 
be so extensive as to amount to an alteration, and in that case 
the question will be whether such alteration materially increased 
the risk; but the substitution of a new bulkhead for one that had 
become useless by decay is not an alteration. It is a repair, and 
not the less so because the old material is discarded, and a more 
durable material employed in its stead. The risk, therefore, aris- 
ing from ordinary repairs, is covered by a policy.” 

In making the contract of insurance the parties must be re- 
garded as having had in contemplation the proper care and pres- 
ervation of the premises insured. 

We think the issues involved in this case were such as to re- 
quire their submission to the jury, to be determined as questions 
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of fact; and in the manner in which they were submitted we see 
no error. 

The assignments of error are overruled, and the judgment is 
affirmed. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT. 





DAVIS, DORLAND & CO. 
vs. 


HUSING.* 


AGENTS—RIGHT TO COMPENSATION. 


An insurance broker, authorized by defendant to renew all expiring in- 
surance for his account, who thereafter delivered certain policies to 
defendant, in the absence of any custom showing that he was not 
acting for defendant, was entitled to compensation. 


(For other cases, see Insurance, Cent. Dig. § 131; Dec. Dig. § 105.) 


Appeal from Municipal Court, Borough of Manhattan, First 
District. 

Action by Davis, Dorland & Company against August Husing. 
From a judgment for plaintiff, after a trial before the court with- 
out a jury, defendant appeals. Affirmed. 


Argued December term, 1912, before Seabury, Guy, and Ger- 
ard, JJ. 


WESSELMAN & Kraus, of New York City (H. B. Wesselman, 
of New York City, of counsel), for Appellant. 

MELVIN G. PALLIsEeR, of New York City (Douglas B. Green, 
of New York City, of counsel), for Respondent. 

GERARD, J. 

Plaintiff, an insurance broker, was duly authorized by defend- 
ant to renew “all expiring insurance for my account.” There- 
after plaintiff delivered certain policies to defendant, who returned 
the same, claiming they were made for a longer period than au- 
thorized by him. 

The questions of fact on this issue having been determined in 
plaintiff’s favor, there remains only one question of law, namely, 
whether plaintiff can recover at all for its services; the defend- 
ant claiming that plaintiff must look to the insurance companies 
for its compensation, and that he is not bound to pay it at all for 


* Decision rendered, Jan. 9, 1913. 138 N. Y. Supp. 1009. 
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its services. The defendant cites the case of Strasburger vs. 
Goldenberg, 109 N. Y. Supp. 803. In that case the court said, 
referring to the plaintiff :— 

“He knew that, when he undertook to place the insurance, he 
receives no pay unless the defendant paid the premiums. He 
also knew the custom of canceling policies.” 

The evidence in that case showed that the plaintiff could not 
have been acting for the defendant, as the plaintiff might have - 
obtained the policies at a lower rate; but in the case at bar there 
was no proof of any custom, and in the absence of any proof 
plaintiff, employed to perform a service, is entitled to be com- 
pensated. 

Judgment should be affirmed, with costs. All concur. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM, SECOND DEPARTMENT. 


DE NOYELLES 
vs. 
DELAWARE INS. CO. or PHILADELPHIA.* 


FIRE INSURANCE—WARRANTIES. 

The words “warranted by the assured that the within described build- 
ing is occupied exclusively for dwelling purposes by not more than 
two families,” stamped on the face of a fire policy when delivered, 
mean primarily that the building is used exclusively for dwelling 
purposes. 


(For other cases, see Insurance, Cent. Dig. § 593; Dec. Dig. § 278.) 


FIRE INSURANCE—WAIVER OF WARRANTY. 

Where insurer knew, when accepting a premium and delivering a policy, 
that the premises were not used exclusively for dwelling purposes, 
as specified in a warranty stamped on the face of the policy, the 
warranty was waived. 


(For other cases, see Insurance, Cent. Dig. §§ 1028-1031; Dec. Dig. § 380.) 


WAIVER OF WARRANTY—KNOWLEDGE OF AGENT. 


Where insurer’s resident agent, when writing a fire policy and accepting 
the premium, knew that the premises were not exclusively occupied 
as a dwelling, as warranted by the insured, the agent’s knowledge 
was the knowledge of the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


AGENCY—EVIDENCE. 


Whether the person who solicited fire insurance was the agent of insurer 
was peculiarly within the knowledge of insurer, and slight evidence 
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* Decision rendered, Dec. 27, 1912. 138 N. Y. Supp. 855. 
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of acts of agency was sufficient to establish agency, in the absence of 
contradictory evidence, and insured, to show agency, could prove that 
such person solicited the insurance, and that insured did not pay him 
a commission, nor authorize him to-sign an application. 


(For other cases, see Insurance, Cent. Dig. § 101; Dec. Dig. § 76.) 


Appeal from Municipal Court, Borough of Brooklyn, Second 
District. 

Action by Cora De Noyelles against the Delaware Insurance 
Company of Philadelphia. From a judgment of dismissal, plain- 
tiff appeals. Reversed, and new trial ordered. ' 


Argued December term, 1912, before Maddox, Blackmar, and 
Putnam, JJ. 


Wi.LiiaM P. HAMILTON, JR., of New York City, for Appellant. 
House, GrossMAN & Voruaus, of New York City, (Charles 
Goldzier and Samson Selig, both of New York City, of counsel), 
for Respondent. i 
BLACKMAR, J. 

[1] The plaintiff sought to recover for loss on an insurance 
policy. The defense was a breach of a covenant of warranty. 
The trial was before a jury and at the end of defendant’s case 
the complaint was dismissed. The judgment, therefore, can be 
sustained only if the defense was established as matter of law 
on undisputed evidence. 

[2] When the policy was delivered to the plaintiff, there was 
stamped on its face the words :— 

“Warranted by the assured that the within-described building 
is occupied exclusively for dwelling purposes by not more than 
two families.” 

In fact, the plaintiff was carrying on a manicuring business, and 
there was also a retail drug store in the building at that time. 
if the quoted words expressed the contract governing the rights 
of the parties, there was a breach of the warranty and the judg- 
ment is right. We cannot read this clause as suggested by plain- 
tiff’s counsel. There is no substantial ambiguity in it. It means, 
primarily, that the building was used exclusively for dwelling 
purposes. 

[3,4] But if the defendant had knowledge, at the time it ac- 
cepted the premium and delivered the policy, that the premises 
were not used exclusively for dwelling purposes, the warranty was 
waived. For the purpose of applying this rule, knowledge of the 
company’s agent is knowledge of the company. Haight vs. Con- 
tinental Insurance Co., 92 N. Y. 51; Woodruff vs. Imperial Fire 
Insurance Co., 83 N. Y. 133. As is said in McNally vs. Phoenix 
Insurance Co., 137 N. Y. 389, 33 N. E. 475:— 

“When a policy is issued with full knowledge on the part of 
the underwriter of acts in direct conflict with the statements on 
the same subject in the application, it is reasonable to assume that 
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there was no intention to insist upon the condition, or claim a for- 
feiture under it.” 

The plaintiff was entitled to show knowledge of the occupancy 
of the building at the time of the issuance of the policy bythe 
company, or by Newman & McBain, its resident agents; and if 
the evidence raised a question of fact, she was entitled to have it 
submitted to the jury. This is not the question of the warranty 
of a fact peculiarly within the knowledge of the plaintiff. That 
there was a drug store in the building was open and obvious, 
even to a passer-by in the street, and yet, by a rubber stamp placed 
on the policy, the defendant makes the plaintiff represent that 
there was no drug store or manicuring there. It is obvious that 
she did not mean to so represent; but she is held to do so, be- 
cause she accepted the policy with those words stamped on it. 
The plaintiff could avoid the fatal effect of this inference only 
by establishing the facts warranting another inference, viz., that 
the defendant had waived the warranty. This may be success- 
fully established by showing that the company, or its agents, had 
knowledge of the facts. 

[5] We find on examining the record that the plaintiff was ham- 
pered in her attempt to show this knowledge on the part of the 
underwriter by untenable objections to the admission of evidence. 
It was an important question whether the person who brought the 
policy to the plaintiff and collected the premium was an agent 
of the company, for he came into the building and necessarily 
knew its occupancy ; but the plaintiff was not permitted to testify 
that he solicited the insurance, nor that she did not pay him a 
commission, nor that she did not authorize him to sign an appli- 
cation. To all these rulings the plaintiff excepted. Whether this 
person was the agent of the company or not was peculiarly within 
the knowledge of the defendant, Under these circumstances, 
slight evidence of acts of agency would be sufficient, in the ab- 
sence of contradictory evidence. 

[6] The plaintiff also sought to establish this knowledge by 
calling Walter McBain, one of the company’s agents, and pre- 
sumably a hostile witness. The purpose was to show that he had 
maps and cards in his possession showing the occupancy of the 
building, which were kept for the purpose of informing him, 
and presumably did inform him, of the occupancy when the pol- 
icy was issued. If this had been shown, the question of waiver 
of the warranty would have been for the jury. The plaintiff had 
demanded these papers by a notice to produce, and had sought 
them by a supcena duces tecum served on the witness McBain. 
Nevertheless they were not produced. The testimony of this 
witness, read in the light of the attitude and concessions of his 
counsel, furnished some evidence that there were such maps and 
cards in the agent’s possession. As they were not produced, the 
plaintiff had the right to prove their contents by secondary evi- 
dence. For that purpose, he called as a witness an insurance 
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broker named Armstrong, who was shown to have knowledge, 
and. asked him this question :— 

“Did you examine the map in the office of Newman & McBain, 
ny the character of the occupancy of No. 259 Reyerson 
street ?” . 

The defendant’s counsel objected to the evidence as immaterial, 
irrelevant, and incompetent. The objection was sustained, and 
plaintiff excepted. The defendant’s counsel then added :— 

“And if offered for the purpose of showing that there was a 
map, I object on the ground that he is impeaching his own wit- 
ness.” 

The plaintiff’s counsel said :— 

“He was a hostile witness.” 

To which the court rejoined :— 

“T cannot assume that; you offered him and vouched for him. 
I will sustain the objection.” 

And plaintiff excepted. This, we think, was error. The evi- 
dence that there were maps in the office of Newman & McBain, 
showing the occupancy of the premises in question, and kept for 
the purpose of giving them knowledge to guide in determining 
whether they would accept offered risks, was competent, rele- 
vant, and material. 

[7] Neither did the evidence impeach the witness McBain. To 
contradict is not to impeach. Evidence relevant to the issue 
formed by the pleadings cannot be excluded, because it contra- 
dicts another witness called by the same party, whether such wit- 
ness is hostile or friendly. Impeaching evidence is that which is 
directed solely to the question of the credibility of the witness. 

The plaintiff should be permitted to offer any evidence which 
she may have relevant to the question whether defendant, wher 
the policy was delivered, had knowledge that there was a drug 
store and manicuring establishment in the building, and, if there 
be any legal evidence tending to show such knowledge, the case 
should be submitted to the jury. 

The judgment is reversed, and new trial ordered, with costs 
to abide the event. 
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SUPREME COURT OF NORTH CAROLINA. 


ROBERTA MFG. CO. 
vs. 


ROYAL EXCHANGE ASSUR. CO. er aL.* 


CONTRACTS—DELIVERY OF POLICY—NECESSITY. 

A manual delivery of a fire policy to insured or to one authorized to rep- 
resent him is not essential to make it binding on insurer, where the 
parties intended that the policy should be valid ‘and subsisting. 

(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 

FIRE INSURANCE—CONTRACTS. 


The fact that a member of an insurance agency firm who was an officer 
of a corporation, retained physical possession of a policy, issued by 
the firm on the property of the corporation, is material on the question 


of the issuance of the policy by insurer and acceptance by the cor- 
poration. 


(For other cases, see Insurance, Cent. Dig. §§ 1673-1675; Dec. Dig. § 651.) 


FIRE INSURANCE—CONTRACTS. 


A fire policy issued by an insurance agent without the knowledge and 
consent of insurer or insured is not valid. 


(For other cases, see Insurance, Cent. Dig. §§ 195-202; Dec. Dig. § 130.) 


FIRE INSURANCE—DELIVERY OF POLICY—EVIDENCE. 


Evidence held to show that fire policies had not been delivered and were 
not in force at the time of a loss. 


~" oo cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
5. 
FIRE INSURANCE—VALIDITY. 


Where insured refused to accept a fire policy unless the premium was 
reduced, the policy could not be delivered so as to render the policy 
valid until the premium had been reduced. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


FIRE INSURANCE—CONTRACTS—CONSIDERATION. 


Where the premiums for a fire policy had not been agreed on by the 
parties, there was no valid insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 172, 178; Dec. Dig. § 124.) 


CANCELLATION OF POLICY—ACTS CONSTITUTING. 


A fire policy in standard form, stipulating in the language of Revisal 
1905, § 4760, that it shall be canceled at any time at the request of in- 
sured or by insurer by giving five days’ notice, is canceled where 
insured requests a cancellation and communicates the request to in- 
surer, and no action on the part of the insurer is required. 


(For other cases, see Insurance, Cent. Dig. §§ 500-503; Dec. Dig. § 229.) 


PRESUMPTIONS—REBUTTAL. 
The prima facie case made by the introduction of fire policies in evidence 


* Decision rendered, Dec. 20, 1912. 76S. E. Rep. 865. 
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in an action thereon, created by the presumption of their validity, is 
of no special importance where the real facts are proved. 


-_ Sen cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
5. 


j Appeal from Superior Court, Mecklenburg County; Lyon, 
udge. 

Action by the Roberta Manufacturing Company against the 
Royal Exchange Assurance Company and others. There was 
judgment for plaintiff in favor of some of the defendants, and 
plaintiff and such defendants appeal from so much of the judg- 
ment as dismissed, the action as to other defendants. Affirmed. 

This is an action to recover upon divers policies of insurance, 
II in number, alleged to have been issued by the defendants to 
the plaintiff on its property, which was destroyed by fire on De- 
cember 25, 1910. Five of these policies were alleged to have been 
issued by the Royal Exchange Assurance Company and its four 
associates on November 26, 1910, the said companies being, at 
the time, represented by C. N. G. Butt & Co., an insurance agency 
at Charlotte, N. C., and their policies have, by consent and for 
convenience, been called the “Charlotte policies,” and will be 
so styled in the discussion of the case, and the other policies, 
called the “Concord policies,” and hereinafter styled as such, were 
issued by the insurance agency of Jno. K. Patterson & Co., at 
Concord, N. C. E. F. White, of Concord, was a member of the 
insurance firm of Jno. K. Patterson & Co., and also secretary and 
treasurer of the Roberta Manufacturing Company, plaintiff in this 
case. John C. Rankin was its president, and S. M. Robinson was 
a director, and had joint control and management of the plain- 
tiff’s affairs with John C. Rankin. At the request of White, 
policies to the amount of $40,000 were made out by Jno. K. Pater- 
son & Co., and afterwards other policies to the amount of $20,000 
were similarly made out by them, and all of them handed to 
White, who placed them in the drawer of the desk which was in 
the office of Patterson & Co. Issues were submitted to the 
jury and answered as follows: ‘“(1) Were the Charlotte pol- 
icies delivered to plaintiff by the Charlotte companies? Answer: 
Yes. (2) Were they accepted before the fire by plaintiff? An- 
swer: Yes. (3) Had they been canceled at the time of the fire? 
Answer: No. (4) Were the Concord policies delivered to plain- 
tiff by the Concord companies? Answer: Yes. (5) Were they 
accepted by plaintiff before the fire? Answer: Yes. (Was E. 
F. White plaintiff’s secretary and treasurer and also agent of the 
Concord companies when the Concord policies were written? 
Answer: Yes. (7) Did he so continue up to and after the fire? 
Answer: Yes. (8) Are the Concord companies estopped from 
setting up as a defense White’s double agency at the time said 
policies were issued or accepted? Answer: No. (9) Did the 
Concord companies by their conduct or course of dealing prior 
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to the issuing of these policies authorize their agents to issue 
these policies to-plaintiffs through White, and thereby waive their 
right to defend on. the-ground that said policies were invalid be- 
cause .White was agent of both insurer and insured? Answer: 
Yes. (10) Were.the Concord policies in force at the time of the 
fire? Answer: Yes.” The Concord companies made a motion 
to strike out the verdict on the fourth, fifth, ninth, and tenth is- 
sues. Plaintiff gave notice of a motion that, if any part of this 
motion was. sustained, it would move to strike out the answers 
to the sixth, seventh, and eighth issues. The court sustained the 
motion of the Concord companies, and struck out the findings of 
the jury on the fourth, fifth, ninth, and tenth issues and, on mo- 
tion of counsel for the Concord companies, dismissed the action, 
as to them, under the statute. It.also overruled plaintiff’s motion 
for judgment against all the defendants, set aside the findings 
against the Concord companies for insufficiency of evidence to 
sustain the same, as matter of law and not as matter of discretion, 
and refused a new trial to the Charlotte companies on their mo- 
tion. Judgment was rendered for the plaintiff against the Char- 
lotte companies for the full amount sued for, and in favor of the 
Concord companies, dismissing said action as to them, with costs 
against plaintiff. Plaintiff and the Charlotte companies appealed. 


BurRWELL & CANSLER, of Charlotte, for Plaintiff. 

TiweTr & GuTHRIg£, of Charlotte, and A. C. Krne, of Atlanta, 
Ga., for Concord Companies. 

OspornE & Cocke and W. S. O’B. Rosinson, Jr., all of Char- 
lotte, for Charlotte Companies. 


WALKER, J. (after stating the facts as above). 

The decisive question in this case is whether the Concord pol- 
icies were delivered so as to become effectual as insurance con- 
tracts. Counsel for the Charlotte companies virtually, or at least 
tacitly, conceded, as we think very properly, that the Charlotte 
policies had been accepted by the plaintiff and were in force at 
the time of the fire which destroyed the insured property. If 
anything besides this frank admission were needed to show the 
fact, the letter of Mr. Griffith, of the firm of C. N. G. Butt & Co., 
to S. M. Robinson, dated December 17, 1910, and referring to the 
carbon copy of a letter from S. M. Robinson to E. F. White, 
dated December 15, 1910, would be sufficient of itself to establish 
conclusively the delivery by C. N. G. Butt & Company and the 
acceptance by the plaintiff of the Charlotte policies. In his letter, 
as we have said, Griffith refers to the inclosed carbon copy of 
Robinson’s letter to White, in which Robinson, for himself and 
Rankin, and acting for the plaintiff, declines to accept Concord 
policies, and notifies White to cancel them, “so as to leave the 
business in the hands of C. N. G. Butt & Co., where I find it 
rightly belongs.” With reference to this statement, Griffith, in 
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his letter to Robinson, approves what Robinson had said in his 
letter to White in these words: “I have read with much in- 
terest the carbon copy of letter to Mr. White. I am glad you 
have taken the position you have, and that you will let the in- 
surance remain with us. I return herewith letter as requested, 
together with bill. If it is not convenient to pay now, we will take 
care of same.” 

[1] With this matter out of the way, we turn our attention to 
the delivery of the Concord policies. We attach no great impor- 
tance to the fact that they remained in the actual possession of 
White—that is, in the drawer of the desk—from the time he got 
them from Patterson & Company to the day of the fire and after- 
wards ; for, if they were intended by the parties to be valid and 
subsisting contracts of insurance, the manual delivery of them 
to the plaintiff, or to the party authorized to represent it, was not 
essential to make them binding upon the companies. “In the 
absence of any other evidence to show assent of the company te 
the making of a contract of insurance, delivery of the policy must 
be shown. But where a policy has been duly executed in com- 
pliance with an application on the part of the insured, so that the 
minds of the parties have fully met as to the terms and conditions 
of the contract, a manual delivery of the policy to the insured is 
not essential to render it binding on the company.” 19 Cyc. p. 
603. If the policy has been put into the hands of the company’s 
agent, to be delivered to the insured, and nothing remains but to 
make such delivery, without any further action on the part of 
the insured being necessary, except the mere formal act of re- 
ceiving the policy, then their agent is presumed to hold the policy 
for the insured, and the contract is complete and binding. In- 
surance Co. vs. Colt, 20 Wall. 560, 22 L. Ed. 423; Wheeler vs. 
Insurance Co., 131 Mass. 1; Dibble vs. Assurance Co., 70 Mich. 
1, 37 N. W. 704, 14 Am. St. Rep. 470; Insurance Co. vs. Meier, 
28 Neb. 124, 44 N. W. 97; Morrison vs. Insurance Co., 64 N. 
H. 137, 7 Atl. 378; Hallock vs. Insurance Co., 26 N. J. Law, 268; 
Machine Co. vs. Insurance Co., 50 Ohio St. 549, 35 N. E. 1060, 
22 L. R.A. 768. 

[2] The fact that White had physical possession of the Concord 
policies, of course, throws light upon the other question, as to 
whether they had been issued by the Concord companies and ac- 
cepted by the plaintiff. Our view of the case also eliminates 
another question, whether, if the Concord policies had been duly 
issued and accepted, the dual agency of White, who, in a measure, 
represented the plaintiff, and also the Concord companies, would 
have the effect of invalidating the policies. oe 

[3,4] This brings us to consider whether the Concord policies 
had been delivered and were in force when the fire occurred. 
Looking at the entire evidence, and considering it most favorably 
for the plaintiff, and for the Charlotte companies, the indisputable 
facts of the case lead us irresistibly to the conclusion that there 
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was no such delivery of the policies as the law requires to com- 
plete the contracts of insurance and impose liability upon the 
companies. 

It is, of course, true that a policy issued by an insurance agent, 
without the knowledge or consent of either party, is not valid. 
19 Cyc. 625; Insurance Co. vs. Turnbull, 86 Ky. 230, 5 S. W. 
542.. “To constitute any contract, there must be a proposal by 
one party and an acceptance by the other, resulting in an obliga- 
tion resting upon one or both, or, in other words, there must be 
a promise.” Bailey vs. Rutjes, 86 N. C. at page 520; Pollock 
on Contracts, 5. ‘The property to be insured was worth $70,- 
000. The Concord companies had before tried to get the in- 
surance, but it was given to the Charlotte companies; C. N. 
G. Butt & Co., their agents, having procured better rates than 
were offered by the Concord companies. The policies issued by 
the Charlotte agency were about to expire, and renewals were 
issued and sent by C. N. G. Butt & Co. to the plaintiff. These 
policies, as we have seen, were accepted, and a controversy arose 
as to whether the plaintiff should keep them and continue the 
insurance with the Charlotte companies, or accept the policies 
of the Concord companies. Whether this should be done was not 
left finally to the discretion or judgment of E. F. White, the 
agent of Concord, but to the final decision or approval of Rob- 
inson or Rankin; the former being higher in authority than 
White, and Rankin being in supreme authority. The whole evi- 
dence shows, without any doubt, that what Patterson and White 
did at Concord with reference to the policies did not effect: in- 
surance until submitted to Rankin, or to Robinson acting for him, 
and approved. The new insurance was to be substituted for that 
in the Charlotte companies, which was about to expire. It was 
not the purpose of the parties to overinsure the property or to 
doubly insure it, and Jno. C. Rankin so testified. The evidence 
shows that the transaction between Patterson & Company and 
White was merely preparatory to making an offer of the policies 
to Rankin, as the president and general manager of the plaintiff 
company, who had the final word, and whose superior authority 
White was bound to respect. 

It is perfectly apparent that White did not consider that he had 
effected insurance in the Concord companies, but that it all de- 
pended upon what Rankin would do in the matter. He was 
anxious to get the insurance for his companies, to be sure, be- 
cause he had a pecuniary interest involved in the successful is- 
sue of the sharp competition started by him with C. N. G. Butt 
& Company. He endeavored to induce Robinson to return the 
Charlotte policies to C. N. G. Butt & Company for cancellation; 
but this Robinson positively refused to do, stating in his letter 
that the plaintiff felt under obligations to Butt & Company for 
what they had formerly done in the way of procuring insurance 
for it at a lower rate than White’s company had offered, and 
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rejecting the Concord policies, with a request that White have 
them canceled. Rankin united with Robinson in making this 
request. But this is not all. Jno. K. Patterson, of the firm of 
Patterson & Company, testified that White had said to him that, 
when the previous insurance expired, he would try to get the in- 
surance for their companies. He handed to him a bill from C. N. 
G. Butt & Company for the premium on the renewal insurance 
for $60,000, and they then found that they were “up against it”; 
that is, that the insurance for the renewal period had been written 
by C. N. G. Butt & Company and they were likely to lose the 
business. He also testified: “I suggested to Mr. White that he 
return the Butt & Company bill to them and state that we had 
written the insurance from Concord. I also suggested to him 
that he take the matter up with Mr. Rankin at Lowell, N. C., and 
see if we could not deliver our policies. In a few days Mr. 
Rankin came over to Concord and had a talk with Mr. White 
in regard to the matter, in our office, in my presence. Mr. 
Rankin told Mr. White, in my presence, that he would like very 
much for us to have the insurance, all things being equal, but he 
was under obligations to Butt & Company, on account of a re- 
duction in rate that he had gotten; that, all things being equal, 
he would like to let us have it, but under the circumstances he 
was under obligations to Butt & Company, and he would like 
to leave the business with them, unless we could give a better rate. 
By which I understood he meant that he would keep the Butt pol- 
cies, and later on, if we could get a better rate, he would let us 
write it.” 

There is no disagreement as to the authority of Jno. C. Rankin 
in the premises, and, being thus invested with plenary and over- 
ruling authority, what he said to White was a refusal to accept 
the Concord policies unless the rate of insurance was reduced, 
and an assertion that he would retain the Charlotte polices until 
it was. E. F. White testified that after the receipt of Rankin’s 
letter of December 23, 1910, he turned to Patterson and said: 
“There is nothing to do but to cancel the (Concord) policies; 
that there is a letter from Mr. Rankin he could read, which ex- 
plained itself; that it looked like we had lost out.” Patterson 
testified that, when he had reached the conclusion that he had lost 
the insurance, he would simply have “marked the policies, ‘Not 
taken,’ and returned them to the companies.” The testimony 
discloses, without conflict, that White never expected to get the 
insurance without the assent of Rankin or Robinson. He re- 
jected a proposition of Patterson, when the crisis had arrived, 
to divide commissions with Butt & Company, and insisted, rather, 
that they should try for all the insurance exclusively, and ex- 
pressed the belief that they would obtain it “in the long run.” 
“I was thinking about getting insurance later on through Mr. 
Buxton”—that is, through a different channel. The more we 
recite the evidence, the more clearly does it appear that the Con- 
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cord policies were merely left with White by Patterson & Com- 
pany, to be delivered when accepted by Rankin, or by the plaintiff 
through Rankin, who was authorized to act for it. Either Rob- 
inson or White could negotiate for the insurance, but subject 
only to the ratification of Rankin, as the acknowledged head of 
the company. 

[5] It can make no difference in the result what was intended 
by either party, nor can the contract be changed or modified by 
what one of the parties may now say he intended. It all de- 
pends upon what was said and done at the time. If no contract 
was made then, it cannot be made now post facto. “A contract, 
express or implied, executed or executory, results from the con- 
currence of minds of two or more persons, and its legal con- 
sequences are not dependent upon the impressions or under- 
standings of one alone of the parties to it. It is not what either 
thinks, but what both agree.” Prince vs. McRae, 84 N. C. 674, 
citing Brunhild vs. Freeman, 77 N. C. 128, and Pendleton vs. 
Jones, 82 N. C. 249. See, also, Bailey vs. Rutjes, 86 N. C. 517; 
Lumber Co. vs. Lumber Co., 137 N. C. 431, 49 S. E. 946; Knitting 
Mills vs. Guaranty Co., 137 N. C. 565, 50 S. E. 304, 70 L. R. A. 
167, 2 Ann. Cas. 888. In Lumber Co. vs. Lumber Co., supra, 
we said: “When the terms of an agreement are ascertained, its 
effect is determined by the law, and does not depend upon the un- 
certain or undisclosed notion or belief of either party.” 

[6] But even if the present expression of a former intention 
could be considered, it could not change the result, as it is evi- 
dent the parties, by their letters, meant that the transaction should 
“stand” as it then was, or that everything should remain in statu 
quo; that is, the Charlotte policies should be in force and the 
others should “stand” upon the proposal of White to Rankin to 
accept them in the place of the Charlotte policies, the condition 
of the substitution being that the rate should be reduced. Even in 
this aspect of the case, the Concord policies could not be effectually 
delivered until the condition precedent was performed. Faunce 
vs. Assurance Co., 101 Mass. 279; Harnickell vs. Insurance Co., 
111 N. Y. 390, 18 N. E. 632, 2 L. R. A. 150; Insurance Co. vs. 
Wilson, 187 U. S. 467, 23 Sup. Ct. 189, 47 L. Ed. 261. 

[7] There are other facts that might well be considered with 
reference to this question of delivery. It appears conclusively 
that the premiums for the insurance under the Concord policies 
had not been agreed upon, as Rankin and Robinson had from the 
beginning insisted upon a lower rate than the one offered, and 
they never did agree to the higher rate. Their minds therefore 
had not met and agreed upon the same thing, as one of the es- 
sential elements, viz., the consideration, had not been fixed, so 
that, in this view, no contract was made. Patterson & Company, 
through White, had proffered the insurance on certain terms, 
which Rankin was unwilling to accept. He then received and 
kept the Charlotte policies, and, the matter being in this shape, 
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Rankin suggested, in his letter of December 23, 1910, that it be 
kept in abeyance, as it was and without any change, until they 
could hear from the insurers represented by Patterson & Com- 
pany as to the lower rate. Rankin had rejected White’s offer of 
the Concord policies for Patterson testified: “Yes, it was my in- 
tention, when I delivered them to Mr. White, to make delivery 
to the plaintiff company; but we could not do it, as Mr. Rankin 
was in the office there, and we tried to deliver them to him, and 
he would not take them.” Rankin had the power to overrule 
White, who was acting in two inconsistent capacities, one of 
which involved his personal interests, which conflicted with those 
of the plaintiff. Rankin, then, not only had the authority to act 
and to reject the policies, but it was eminently proper for him 
to exercise it, as he did, under the circumstances; his sole pur- 
pose being to do what was best for his principal, without any 
personal advantage to shake the wavering balance. 

[8] But there is another view of the case equally as fatal to 
the contention that the Concord policies were in force at the time 
of the fire. These policies, if ever delivered and in force, were 
of the standard form; that is, the form prescribed by the statute. 
Revisal, § 4760. The following is one of the provisions of each 
policy: “This policy shall be canceled, at any time, at the re- 
quest of the insured, or by the company by giving five days’ no- 
tice of such cancellation.” The standard form of policy origi- 
nated, we believe, in the state of New York, and our form was 
substantially copied from the one in use there. The Court of 
Appeals of that state has construed the provision of the policy in 
regard to cancellation, which we have quoted, in the case of C. 
P. Iron Co. vs. Insurance Co., 127 N. Y. 608, 28 N. E. 653, 14 
L. R. A. 147, and it was there decided that all that is required 
for a cancellation of a policy and the immediate termination of the 
insurance is a request from the insured to the insurer, which, 
if transmitted by the mail, must have been received by the in- 
surer, but as soon as received the cancellation takes effect at 
once. The policy then under consideration used the words, “may 
be canceled,” instead of the words, “shall be canceled,” which 
are those to be found in the policies sued on in this case. The 
court, however, said that the terminology was practically the 
same, and that the words, “may be canceled,” being the lan- 
guage of the insurer in its policy (which was not of standard 
form), were employed for the benefit of the insured, and should 
therefore receive a liberal construction from the court, and that, 
as thus used, it is not merely permissive, but imperative, and 
has the meaning of “must” or “shall.” It therefore held that the 
assent of the insurer to the cancellation was not required, as 
the parties could, by consent, have canceled the policy without 
any such provision. It was also said that, while it takes two to 
make a contract, one may end it, if the contract itself so provides. 
This is a self-evident proposition. The court, in that case, con- 
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cludes with these words: “No consent of the insurer is essen- 
tial. No meeting of minds is required. No act on his part is 
necessary. The contract through the force of its own provision is 
ended by the action of the insurer (or insured) only. Stone vs. 
Franklin Fire Ins. Co., 105 N. Y. 543, 12 N. E. 45. Although 
the language of the parties is at the ‘request’ of the assured in 
the one instance and on ‘notice’ to the assured in the other, we 
think that in both it is within the power of the party desiring to 
end the contract to do so without either consent or action on the 
part of the other. When the insured surrenders the policy and re- 
quests that it be canceled, he can do no more. Unless that ends 
the contract, he is powerless to end it, and the company, while 
able itself to hang on or let go as it wishes, can hold him against 
his will. An insolvent insurer by refusing to cancel could prevent 
the insurer from procuring other insurance.” 

In our case, the general agents, who wrote the policies, retained 
them in their possession and kept them under their control, in 
the desk of Patterson & Company, or a desk in their office, and 
therefore no surrender of the policies was possible or necessary. 
Hillock vs. Insurance Co., 54 Mich. 531, 20 N. W. 571; 16 A. & 
E. Enc. (2d Ed.) 872. S. M. Robinson, in his letter of Decem- 
ber 15, 1910, not only requested the cancellation of the policies, 
but virtually directed or ordered that it should be done. The 
language of the letter is clear and explicit and its meaning un- 
mistakable. It also appears therefrom that Rankin concurred in 
making the request or order. And both Patterson and White 
understood what the letter meant (that is, a peremptory order 
to cancel), for White said, “We have lost out’”—that is, Butt & 
Company have secured the insurance exclusively, and “there is 
nothing else to do but to cancel those Roberta policies. We both 
ought to be kicked for not notifying Butt & Company not to re- 
new their policies.” We see, therefore, that under the statute 
and by the terms of the policy, the sole requirement to effect can- 
cellation is a request by the insured duly communicated to the 
insurer, and no action on the part of the latter and no formal 
or physical defacement of the policy is required. A request thus 
made operates to cancel the policy, even if the insurer absolutely 
refuses to permit it to be done. 16 Am. & Eng. Enc. (2d Ed.) 
877. The Concord policies were therefore canceled when the 
Robinson letter was received by White, and, if not, then when 
White received the letter of Butt & Company, dated December 
22, 1910. We do not think that Rankin’s letter of December 23, 
1910, alters the situation. He manifestly did not intend to re- 
voke what he and Robinson had already done. He was per- 
sonally partial to White on account of their close business rela- 
tion, but he felt under an obligation to Butt & Company, because 
of former favors, which had been denied by the Concord com- 
panies. There was a conflict between the two thus raised, and 
Rankin decided it in favor of Butt & Company, and justly so. 


Vol. XLII.—26. 
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[9] We attach no special importance to the prima facie case 
made by the introduction of the Concord policies in evidence by 
the plaintiff. The facts are all before us, and the bare presump- 
tion, as thus raised by the law, vanishes when confronted by the 
real facts of the case. Spruill vs. Insurance Co., 120 N. C. 141, 
27 S. E. 39; Powell vs. Insurance Co., 153 N. C. 124, 69 S. E. 
12; Agen vs. Insurance Co., 105 Wis. 217, 80 N. W. 1020, 76 Am. 
St. Rep. 905; Coffin vs. Insurance Co., 127 Fed. 555, 62 C. C. A. 
415; Andrus vs. Casualty Co., 91 Minn. 358, 98 N. W. 200. 

Our conclusion, therefore, is that the judge was right in setting 
aside the issues as to the Concord companies and giving judgment 
for the full amount of the loss against the Charlotte companies. 
This affirms the judgment of the court in both appeals. 

Plaintiff’s appeal affirmed. Charlotte companies’ appeal af- 
firmed. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT. 





SCHROEDER 
vs. 


JARMULOWSKY-* 


PREMIUMS—PERSONS LIABLE—EVIDENCE. 


Plaintiff cannot recover of defendant because of complying with a letter, 
signed “M. J.,” the name of defendant, inclosing an insurance policy, 
and asking plaintiff to make a certain increase in its amount, and re- 
turn it to a certain address; the uncontradicted evidence being that 
defendant’s uncle, with whom he lived at such address, was of the 
same name, that the goods covered by the policy belonged to the uncle, 
and that he called at defendant’s office and asked defendant’s book- 
keeper to send the letter, there being no proof that the bookkeeper 
had authority from defendant to ask the increase in the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 231-245; Dec. Dig. § 137.) 


Appeal from Municipal Court, Borough of the Bronx, Sec- 
ond District. 

Action by Henry Schroeder against Meyer Jarmulowsky. 
From a judgment for plaintiff, defendant appeals. Reversed, and 
new trial ordered. 


Argued December term, 1912, before Seabury, Guy, and 
Gerard, JJ. 


* Decision rendered, Jan. 9, 1913. 139 N. Y. Supp. 45. 
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GROSSFIELD Bros., of New York City,, for Appellant. 
JosEPpH Komito, of New York City, for Respondent. 


GERARD, J. 

Plaintiff, an insurance broker, received a letter signed “Meyer 
Jarmulowsky,” and underneath, in parentheses, the initials “J. 
R.,” which letter inclosed a policy of insurance and read as 
follows :— 

“Kindly return this policy to 8 Charles street, room 10, and in- 
crease same $200, and oblige.” 

Thereafter the plaintiff renewed the policy, and sent the same 
to Meyer Jarmulowsky to the Charles street address. 

It appears, from the uncontradicted evidence produced by 
defendant, that there are two Meyer Jarmulowskys, that the other 
one is the uncle of the defendant, and that defendant lives with 
this uncle at the Charles street address, and that the goods at the 
Charles street address covered by the policy are the property of 
the uncle; and in explanation of the letter it was claimed by de- 
fendant that the uncle had stopped in defendant’s office and asked 
defendant’s bookkeeper to send the letter in question. 

As there is no proof that defendant’s bookkeeper had authority 
to ask plaintiff to take out this insurance, and as there is no 
denial of the facts alleged as to the two Jarmulowskys, I am con- 
strained to the opinion that the judgment must be reversed, and 
a new trial had, but without costs. All concur. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT. 





CZERWENY 
vs. 


NATIONAL FIRE INS. CO. or Hartrorp.* 


POLICY—CONSTRUCTION—GOODS “HELD IN TRUST.” 


Under a fire insurance policy on goods held “in trust,” recovery could 
be had for the loss of matches stored with insured as a bailee for hire. 


(For other cases, see Insurance, Cent. Dig. §§ 347-350; Dec. Dig. § 164.) 
(For other definitions, see Words and Phrases, vol. 4, pp. 3273, 3274.) 


ACTION ON POLICY—PARTIES. 


The assignee of the owner of matches stored with the insured as bailee 
for hire was the proper plaintiff in an action and under a trust clause 
of the policy for loss of the matches; the person for whose benefit 


* Decision rendered, Jan. 9, 1913. 139 N. Y. Supp. 345. 
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a contract is made having the right to sue thereon, although not 
named therein. 


(For other cases, see Insurance, Cent. Dig. §§ 1557-1571; Dec. Dig. § 624.) 


ACTION ON POLICY—PARTIES—EFFECT OF SETTLEMENT, 


In the absence of waiver or estoppel, the plaintiff's rights in such case were 
not affected by a settlement between the insured and the insurance 
company with knowledge of the claim of plaintiff’s assignor. 


(For other cases, see Insurance, Cent. Dig. §§ 1417, 1419; Dec. Dig. § 579.) 


ACTION ON POLICY—EVIDENCE OF INSURED’S INTENTION 
—COMPETENCY. 


After H. J. bought certain merchandise from C., C. wrote, asking which 
of them should insure the merchandise, and H. J. replied for C. to 
do so. Thereupon C. took out insurance which was void by reason 
of his having parted with the title. Thereafter a bailee for hire, with 
whom H. J. stored the merchandise, insured the contents of his 
warehouse under a policy containing a trust clause. After destruc- 
tion of the merchandise by fire, H. J. assigned to C. his rights under 
the bailee’s policy. Held, in an action by C. on the bailee’s policy 
that evidence of the taking out of the void policy and of the pre 
liminary correspondence was not competent to show that the bailee 
did not intend to insure this particular merchandise. 


a other cases, see Insurance, Cent. Dig. §§ 1669, 1676, 1677; Dec. Dig. 
648.) 


ACTION ON POLICY—EVIDENCE OF INSURED’S INTENTION— 
PROBATIVE EFFECT. 


The fact that a trust clause was inserted in an insurance policy covering 
the contents of a warehouse was strong probative evidence that the 
insured intended to insure another’s merchandise, which was stored 
with him as a bailee for hire. 


(For other cases, see Insurance, Cent. Dig. 8§ 1707-1728; Dec. Dig. § 665.) 


POLICY—CONSTRUCTION. 


The intention of the parties to an insurance contract, even though ex- 
traneous evidence is permissible, must primarily be sought in the in- 
strument itself. 


(For ier cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. § 
146. 
PROOF OF LOSS—WAIVER. 


An unqualified denial of liability under the trust clause of a fire insurance 
policy waived the proof of loss stipulated for by the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 559.) 


Appeal from Municipal Court, Borough of Manhattan, First 
District. 

Action by Alfred Czerweny against the National Fire Insur- 
ance Company of Hartford. From judgment for plaintiff, de- 
fendant appeals. Affirmed upon the opinion below. ; 

The following is the opinion of Judge Spiegelberg, in the trial 
court :-— 

“This action, which was submitted upon an agreed statement 
of facts, is brought by the plaintiff, as assignee of Herman Jedel, 
to recover upon a policy of insurance issued by the defendant 
to A. Jedel Company. Some time prior to March 9, 1910, Her- 
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man Jedel, who was doing business under the name of the 
Anglo-American Fireworks Company, was the owner of a quan- 
tity of matches which were deposited by him in a brick ware- 
house owned by A. Jedel Company at Newark, Del., under an 
arrangement with said company, whereby Herman Jedel agreed 
to pay to said company, for storage at the rate of ten cents per 
case. On April 2, 1910, A. Jedel Company took out insurance 
with seven fire insurance companies, among which was this de- 
fendant, for the aggregate sum of $25,000, $6,000 of which was 
to cover the machinery and $19,000 the stock. The policy issued 
by the defendant herein was for $5,000 to cover pro rata the two 
items mentioned. The clause relating to the insurance of the 
stock reads as follows: ‘On stock, materials and supplies made 
up and in process, their own or held in trust, on consignment, or 
sold but not removed, while contained in brick buildings * * * 
situate near Pennsylvania Railroad station, Newark, Delaware.’ 
The warehouse in which the matches were stored is one of the 
buildings described in the policy. On May 11, 1910, the build- 
ing in question, together with others and their contents, were 
destroyed by fire, and among the goods destroyed were the 
matches owned by Herman Jedel. The A. Jedel Company filed a 
proof of loss with the defendant and the other fire insurance com- 
panies without mentioning the matches which had been stored 
with it. Thereafter representatives of the defendant and the 
other fire insurance companies went to Newark, Del., for the 
purpose of ascertaining the loss. At the interviews which took 
place there ‘a knowledge of the existence of said matches upon 
said premises at the time of the fire, their approximate value, 
and the circumstances and conditions under which they were 
there contained and their destruction by the fire was imparted 
to the said representatives of the said insurance companies by 
the representatives of the A. Jedel Company.’ The latter, upon 
being questioned, stated that they did not claim that the matches 
were covered by the insurance policies, and that they had no 
interest therein, but that they were the property of other parties 
and were covered by insurance taken out specifically thereon at 
the instance of the persons interested in said matches. There- 
after the amount payable by the insurance companies was set- 
tled by agreement between them and the A. Jedel Company at 
the sum of $21,000, $6,000 to be payable on the machinery and the 
fixtures and $15,000 on the stock. Each company paid its — 
tionate share, leaving $4,000 of the total liability unpaid. The 
policies were thereupon canceled by consent. The proportionate 
share of the defendant of said $4,000 amounts to $800. The 
value of the matches at the time of the fire was $1,105, and the 
plaintiff seeks to recover herein from the defendant the propor- 
tionate share of its liabilty, to wit, $221. 

“t1] Applying the law to the facts herein, it seems clear that 
the A. Jedel Company was a bailee for hire of the matches 
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owned by Herman Jedel, and that, under the so-called ‘trust 
clause’ above quoted, Herman Jedel has an insurable interest 
therein and the right to recover his loss from the defendant, so 
long as, as is the case herein, the liability of the insurance com- 
pany has not been exhausted. The general rule of interpretation 
of such a clause is well stated in the English text-book of Wil- 
ford & Otter Barry on Fire Insurance, p. 164: “The expression 
“goods held in trust” is not limited to goods held in trust in the 
strict technical sense of the phrase, but extends to goods with 
which the assured is intrusted. It therefore included all goods 
which are in the possession of the assured as bailee, whatever 
the nature of the contract by which they come into his posses- 
sion.” The rule is the same in this country: In 19 Cyc. 669, it is 
said: “It is usual for persons engaged in the business of keep- 
ing property for others, on account of which they may be liable, 
to insure such property under policies covering goods held by 
them “in trust”; but this term does not imply a technical trust, 
but only possession of property of others, for which the insured 
may be called on to account.’ In Stillwell vs. Staples, 19 N. Y. 
401, the court says: ‘It is quite apparent that the words “in 
trust,” as thus used, are not to be taken in any strict technical 
sense, which would limit their operation to cases where the title 
to goods had been vested in a trustee, subject to some specific 
trust to be executed by him—for several reasons. In the first 
place, they would be entirely unnecessary for any such purpose, 
and would add nothing whatever to the force of the policy. 
Again, the structure of the clause itself shows the meaning to be 
different. The words are, “the property of the insured, or held 
in trust,” etc. The antithesis shows that the words “in trust” 
are meant to cover goods not the property of the insured. But 
goods held in tryst, in the technical sense suggested, would be 
as much his property as between him and the insurer as those be- 
longing to him in his own right. The words “in trust” may, with 
entire propriety, be applied to any case of bailment, where goods 
belonging to one person are intrusted to the custody or care of 
another, and for which the bailee is responsible to the owner.’ 
To the same effect is Utica Canning Co. vs. Home Insurance Co., 
132 App. Div. 420, 116 N. Y. Supp. 934. 

“{2] It likewise admits of no doubt that Herman Jedel or his 
assignee is the proper party to bring this suit. He is the real 
party in interest, and it is well settled that a person for whose 
benefit a contract is made has a right to sue thereon, although 
he is not named therein. The learned counsel for the defendant 
does not dispute this proposition. 

“13] I do not think that the settlement made with A. Jedel 
Company can affect the plaintiff’s rights. It may be that the 
A. Jedel Company could have canceled the policy or waived the 
trust clause before the fire had taken place, but the liability of 
the defendant accrued and became fixed at the time of the fire 





Fire.] Czerweny vs. National Fire Ins. Co. 421 


and neither the disclaimer of the A. Jedel Company of any in- 
terest in the matches nor the subsequent adjustment of its loss 
and the cancellation of the policies can relieve the defendant, un- 
less Herman Jedel has waived his rights, or is estopped from as- 
serting them. Although Herman Jedel was a director and an 
officer of the A. Jedel Company, it is conceded that the busi- 
ness which was conducted by Herman Jedel under the name of 
the Anglo-American Fireworks Company was not connected 
with that of the A. Jedel Company, so that in this transaction 
these two parties are in no wise identified. The defendant when 
it made its settlement with the A. Jedel Company had actual 
knowledge of Herman Jedel’s claim. Under these circumstances, 
the cancellation of the policies issued to A. Jedel Company can- 
not avail this defendant to defeat this action. Utica Canning Co. 
vs. Home Insurance Co., supra, 132 App. Div. 423, 116 N. Y. 
Supp. 934. 

“14] The learned counsel for the defendant, however, argues 
with a great deal of force that, pursuant to the intention of the 
parties herein, the insurance policy did not cover Herman Je- 
del’s matches, and relies upon the following circumstances: It 
appears that Herman Jedel some time prior to February 24, 1910, 
bought the merchandise in question from Alfred Czerweny, 
the plaintiff, who does business in the city of New York. After 
the matches had been shipped by Czerweny to Newark, Del., he 
on March 9, 1910, wrote to the Anglo-American Fireworks 
Company—that is, to Herman Jedel—a letter, which read in 
part: ‘Referring to my conversation with your Mr. A. Jedel 
regarding the insurance on the matches, would request you to 
kindly let me know whether you have covered same, respectively 
whether you as the owner will take the responsibility in case 
of fire, or if you expect me to cover the insurance.’ On March 
10, 1910, the Anglo-American Fireworks C&mpany wrote a re- 
ply to this letter, containing the following statement: ‘Accord- 
ing to our agreement, you are to effect and attend to the insur- 
ance on the matches.’ Thereafter Czerweny, on or about March 
19, 1910, obtained a policy in the North River Fire Insurance 
Company, insuring Alfred Czerweny or A. Jedel Company as 
interest may appear for $1,300, on matches in one-story brick 
warehouse of A. Jedel Company, situated at Newark, Delaware. 
The policy was to run for six months from its date, and was in 
full force on May 11, 1910, the date of the fire. At the time 
of the issuance of the policy Czerweny had parted with his title 
to the matches, and, though the purchase price had not been 
fully paid, he had no insurable interest in the property, and the 
policy issued to him was absolutely void. The defendant, how- 
ever, claims that the correspondence between Herman Jedel and 
Czerweny and the subsequent issuance of the policy is clear 
proof that A. Jedel.Company did not intend to insure ‘the 
matches when it made its contract of insurance. with this defend- 
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ant and the other insurance companies. I cannot agree with this 
contention. It may be readily admitted that the terms of the 
insurance policy in question are not conclusive as between the 
defendant and the plaintiff’s assignor, and that evidence dehors 
the instrument may be received to vary or contradict the con- 
tract made between A. Jedel Company and the defendant. Lee 
vs. Adsit, 37 N. Y. 78; Lowell Mfg. Co. vs. Safeguard Fire Ins. 
Co., 88 N. Y. 591; Home Ins. Co. vs. Baltimore Warehouse Co., 
93 U. S. 527, at page 541, 23 L. Ed. 868. However, it must be 
borne in mind that A. Jedel Company was not a party to the 
correspondence between Herman Jedel and Czerweny, and as 
Herman Jedel was neither connected with nor acting for A. 
Jedel Company in relation to the matches in questions an ar- 
rangement between third parties cannot be injected into the 
written terms of the policy forming the contract between the A. 
Jedel Company and the defendant, nor can any intention which 
Herman Jedel may have had in regard to the insurance be im- 
puted to, or be taken advantage of by the A. Jedel Company. 
If there was on March 10, 1910, no intention on the part of A. 
Jedel Company to insure the merchandise held by it as bailee, 
why was on April 2, 1910, the trust clause inserted in the poli- 
cies? It may be plausibly argued that even if an intention not 
to insure existed on March 10, 1910, it was abandoned on April 
2, 1910, and if we are permitted to seek for a reason therefor, 
it seems quite likely that in the meantime the A. Jedel Company 
realized that Czerweny had no insurable interest in the matches, 
and that, on account of its liability to Herman Jedel, it was 
necessary to insure the goods by its own policies. It does not 
appear that A. Jedel Company had any goods other than those 
in question in trust upon its premises. 

“[5] If it is proper to inquire into the intention of the parties, 
the very fact of the insertion of the trust clause is of the greatest 
weight and certainly of more probative force in showing what 
the intention of the parties was than the correspondence relied 
upon by the defendant which took place between other parties 
and before the issuance of the policy in suit. A similar situa- 
tion was presented in the Utica Canning Co. Case, supra, where 
the court said (13 App. Div. 425, 116 N. Y. Supp. 938): ‘In 
the case at bar we think it clear that, under the terms of the 
policy, it was intended by the defendant that everything which 
De Groff & Son should have in their warehouse in the course of 
their business was to be insured, and this would seem to be the 
only purpose of the slip or clause which was added to the 
policy. Such slip was added to obviate the necessity of cover- 
ing all sorts of different bailments with separate policies. We 
think that the fair interpretation and meaning of the policies was 
that they were intended to cover whatever property De Groff 
& Son had in their warehouse in the course of their business. 
Plaintiff’s goods were there in the course of such business, the 
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goods were lost, and the plaintiff is now entitled to the protec- 
tion of the policies. De Groff & Son were bailees of plaintiff's 
goods for hire, and, under the authorities to which we have 
called attention, we think it clear that the defendant was liable 
to the owners of such goods for the loss which occurred to them 
by reason of the fire against which they were insured by the 
policies issued to De Groff & Son.’ 

“{6] That the intention of the parties, even though ex- 
traneous evidence be permissible, must primarily be sought in 
the instrument itself, is well settled. In Burke vs. Continental 
Insurance Co., 184 N. Y. 77, 76 N. E. 1086, the court held that 
the insurance under a similar clause as in this case did not in- 
ure to the benefit of the bailor, for the reason that the agree- 
ment with the bailee provided that the bailee should not be 
liable to the bailor for loss by fire. Upon a retrial of the case, 
it appeared that a short time before the fire this agreement was 
modified so that the bailee should be liable for loss by fire, but 
the terms of the policy remained unchanged. When the case 
came again before the Appellate Division (128 App. Div. 391, 
112 N. Y. Supp. 865), the court held that the one clause which 
interfered with the risk had been changed, and that the bailee 
had an insurable interest in the property. See, also, Kline Bros. 
& Co. vs. German Union Fire Insurance Co., 147 App. Div. 790, 
132 N. Y. Supp. 181, and Symmers vs. Carroll, 149 App. Div. 
641, 134 N. Y. Supp. 170, decided by the Appellate Division 
March 15, 1912. In the Symmers Case the court said: ‘It is 
manifest that Starin when he caused the words “for account of 
whom it may concern” to be inserted in the policy had in mind 
and intended that in certain contingencies some one other than 
himself should be entitled to share in the proceeds of the policies.’ 

“{7] The plaintiff’s claim is also resisted on the ground that 
his assignor did not make a proof of loss within the sixty days 
after the fire, as provided in the policy of insurance. Although 
I hardly think that this point is seriously urged, it may be well 
to dispose of it. In the first place, it is doubtful whether there 
was any obligation on the part of Herman Jedel to file any proof 
of loss. In Heilbrunn vs. German Alliance Insurance Co., 140 
App. Div. 557, 125 N. Y. Supp. 374, it was held that neither the 
mortgagee of real property insured against loss by fire nor the 
mortgagor need give notice of the loss to the insurer or furnish 
proof of loss under a policy containing a clause that the loss, if 
any, be payable to the mortgagee as his interest may appear. The 
reasoning of that case applies to this, although the facts are not 
alike. In this case the notice of loss to the defendant is ad- 
mitted, and the value of the matches at the time of the fire is 
likewise admitted. In view thereof, what was the purpose of fur- 
nishing proof of loss within sixty days when all the facts were 
within the knowledge of the defendant? The defense herein is 
not based upon insufficient knowledge of the plaintiffs claim and 
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the amount thereof or of the conditions under which the claim 
arose, but upon the denial of any liability for the loss suffered 
by the plaintiff's assignor. In such a case no proof of loss is 
required. The rule is stated in 1 Clement on Fire Insurance, 
228, with the citation of numerous authorities, as follows: ‘An 
unqualified denial of liability or assertion that policy is void 
waives statement or proof of loss; and this effect is not pre- 
vented by a statute imposing an obligation to furnish proofs.’ 

“In the view that I take of this case there must be judgment 
for the plaintiff for the amount claimed.” 


Argued December term, 1912, before Seabury, Guy, and 
Gerard, JJ. 


HARTWELL CABELL, of New York City, for Appellant. 
Huco Winter, of New York City, for Respondent. 


PER CuRIAM. 
Judgment affirmed, with costs, upon the opinion of Mr. Jus- 
tice Spiegelberg in the court below. 
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SUPREME COURT OF TENNESSEE. 


GLEASON et AL. 
vs. 


PRUDENTIAL FIRE INS. CO* 


FIRE INSURANCE—PAYMENT OF PREMIUMS. 

Where a fire insurance policy provided that the failure of the insured to 
pay any premium note when due should lapse the liability of the 
company, and a premium note contained a like provision, the insured’s 
failure to pay it according to its tenor will avoid the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 891, 895-902, 913; Dec. Dig. 
§ 349.) 


INSOLVENCY OF COMPANY—CREDITORS’ BILL. 


Where an insurance company was insolvent, a bill filed by one who sought 
to recover under a policy for loss sustained, when otherwise good as 
a creditor’s bill, cannot be rejected because the complainant is not 
entitled to recover under the policy; all other creditors being given 
an opportunity to come in. 


(For other cases, see Insurance, Cent. Dig. § 89; Dec. Dig. § 64.) 


FIRE INSURANCE—MUTUAL ASSESSMENT COMPANIES. 
Mutual assessment fire insurance companies have no, capital stock, the 


* Decision rendered, Dec. 19, 1912. ,151'S. W. Rep. 1030. 
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policyholders being in a way stockholders, and the cash paid in for 
premiums and the premium notes constituting the company’s assets; 
and hence, upon the insolvency of such company, a policyholder can- 
not recover premiums paid in or avoid premium notes. 


(For other cases, see Insurance, Cent. Dig. §§ 86-88; Dec. Dig. § 63.) 


FIRE INSURANCE—MUTUAL ASSESSMENT COMPANIES—IN- 
SOLVENCY—EFFECT. 

The appointment of a receiver for an insolvent mutual assessment fire 
insurance company terminates all contracts, regardless of the payment 
of premium and the period to continue. 


(For other cases, see Insurance, Cent. Dig. § 93; Dec. Dig. § 70.) 


FIRE INSURANCE—PROOF OF LOSS—WAIVER. 


Where the local agent, as well as the adjuster, of a fire insurance com- 
pany, promised to furnish insured with blanks on which to make 
proofs of his loss, their failure to furnish insured blanks within the 
time stipulated by the policy is a waiver of the condition requiring 
insured to make proofs within that time. 

— — cases, see Insurance, Cent. Dig. §§ 1382-1390, 1405; Dec. Dig. 

559. 


FIRE INSURANCE—PROOF OF LOSS. 


Where an insurance company became insolvent and a receiver was ap- 
pointed after insured suffered a loss, but before the time for filing 
proofs had expired, and the court fixed a time within which creditors 
were required to file petitions establishing their claims, that order 
superseded the requirement of filing proofs of loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1382-1390, 1405; Dec. Dig. 
§ 558.) 


ACTIONS ON POLICY—LOCATION OF RISK. 

Where by mistake a fire policy misdescribed the location of the property 
insured, insured’s remedy is to seek reformation; but no action can be 
maintained upon the policy where the property destroyed was not in 
the location described. 


(For other cases, see Insurance, Cent. Dig. §§ 265-272; Dec. Dig. § 143.) 


INSURABLE INTEREST—INTEREST OF HUSBAND. 

A husband, having a freehold estate in the property of his wife and the 

right to control it, has an insurable interest therein. : 

* other cases, see Insurance, Cent. Dig. §§ 139-157, 177; Dec. Dig. 
115.) 


FIRE INSURANCE—WAIVER OF STIPULATIONS OF POLICY. 


Where the agent, in inducing insured to accept a fire policy, agreed to 
give him seasonable notice of the maturity of a premium note, that 
agreement, being part of the consideration of the contract, will pre- 
vent the insurer from declaring a forfeiture for nonpayment of the 
note, when no notice was given. 

(For other cases, see Insurance, Cent. Dig. §§ 905-907; 1032, 1033; Dec. 
Dig. § 353.) 


Appeal from Chancery Court, Knox County; James Maynard, 
Jr., Special Chancellor. 

Bill by M. D. Gleason and others against the Prudential Fire 
Insurance Company. From a decree for defendant, petitioners 
appeal. Reversed and remanded. 
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SAYLor & Moore, of Knoxville, for Appellant Martin. 

Ws. Davis, of Tazewell, for Appellant Phelps. 

JEROME TEMPLETON and C. W. Lester, both of Knoxville, for 
Appellant Gleason. 

JEROME TEMPLETON, of Knoxville, for Appellant Sellers. 

Wess & Baker, of Knoxville, for Appellants Leeson and 
Drummond. 

WALTER H. ANDERSON, of Harriman, and Hucuetrt & Hucu- 
ETT, of Knoxville, for Appellants Adkisson. 

Wricut & Jones, of Knoxville, for Appellant Birdwell. 

W. A. Owens, of La Follette, for Appellant Silcox. 

Green, WEBB & TarTE, of Knoxville, for Receiver. 


GREEN, J. 

This bill was filed by the complainant, claiming to be a creditor 
of defendant insurance company, and seeking to recover the 
amount alleged to be due him under a policy of insurance which 
had been issued to him. The bill was also filed as a general 
creditors’ bill, alleging the insolvency of the company, and ask- 
ing for the appointment of a receiver, and that its affairs be 
wound up under the supervision of the chancery court. 

A receiver was appointed for the company, and publication was 
made for creditors, and numerous intervening petitions were 
filed in the cause. 

A final decree was passed by the chancellor, and the case is 
for the second time before us, and several questions which will 
hereafter be disposed of relative to the rights of the complain- 
ant and of various petitioners are involved on this appeal. 

The first matter arising is as to the right of the complainant 
himself to a recovery on his policy. This policy appears to have 
been issued June 5, 1909, for $2,000, on a stock of goods, store- 
house, and fixtures. The premium on the policy was $72, for 
which complainant executed two notes, for $36 each, dated June 
5, 1909, and payable, respectively, in thirty and sixty days. 

No payment was made on either note until August 20th, when 
complainant paid $20 to the insurance company’s collector. 

The complainant contends that at this time af agreement was 
made between him and the collector whereby both of these notes 
should be extended until November 15th. The fire occurred on 
November 4th. The contention made for the receiver is that, 
upon the payment of the $20 aforesaid, the first note was ex- 
tended until November Ist. 

Indorsements upon the notes bear out the receiver’s contention, 
and it is in evidence that the company wrote to the complainant 
early in October, calling his attention to the fact that his note due 
October Ist was unpaid. The company’s agent, who dealt with 
complainant in regard to this policy, and made the collection of 
the $20, also states that, upon receipt of that payment, extensions 
were made as claimed by the receiver. 
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On behalf of the complainant, he himself and two other wit- 
nesses testify that at the time of the $20 payment the company’s 
agent agreed with the complainant to extend both notes until 
November 15th. 

[1] Much is said by counsel for each side reflecting on the 
credibility of testimony offered in behalf of the other. 

This controversy, along with the others arising in the case, 
was referred to the master for determination. The master re- 
ported against complainant’s claim, and this report was con- 
firmed by the chancellor. 

We see no reason for departing from the rule that we will 
uphold a concurrent finding of the master and chancellor, where 
there is any evidence to sustain it. There is abundant evidence 
to sustain the finding here, and it must be regarded as con- 
clusive. 

[2] This being the case, and complainant being in default on 
these notes at the time of this loss, he is not entitled to any re- 
covery against the company. 

The policy provides on its face that, on the failure of the as- 
sured to pay any premium note when due, it “shall lapse and the 
liability of the company thereon be suspended, and no loss or 
damage shall be collectible from the company, if loss or damage 
shall occur to the insured during the period of such lapse caused 
by arrearage.” 

The notes also provide, if they are not paid at maturity, that 
“the policy shall be null and void,” and so remain until same shall 
be fully paid. 

“Failure to pay an installment or premium on a fire policy at 
maturity will defeat the assured’s recovery for a loss that occurred 
during his default, where both the policy and the installment 
notes provide that the policy shall lapse upon default in payment 
of premium.” Dale vs. Continental Insurance Co., 95 Tenn. 38, 
31 S. W. 266. 

“A policy of insurance containing a stipulation to the effect 
that nonpayment at maturity of any premium note given by the 
assured and accepted by the insurer would forfeit the policy is 
rendered void and nonenforceable by the nonpayment of the 
note at maturity.” Ressler vs. Fidelity Mutual Insurance Co., 
110 Tenn. 411, 75 S. W. 735. 

“Where a life insurance policy provides that it shall lapse and 
be void if the premiums thereon are not paid when due, it is well 
settled that such policy will be forfeited if the premiums are not 
paid as stipulated.” Life Insurance Co. vs. Galbraith, 115 Tenn. 
471, 91 S. W. 204. 

Without further discussion, therefore, it is obvious that the 
complainant is not entitled to recovery upon his policy, when 
rules of law fully established in this state are applied to the facts 
herein concurrently found by the master and chancellor. : 

Accordingly, the decree of the chancellor must be affirmed, in 
so far as it denied relief to the complainant on his policy. 
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[3] Another question arises on this bill. It was drafted as a 
general creditors’ bill, and a fiat for injunction obtained from the 
chancellor. Some days elapsed before it was filed. Immediately 
thereafter, Leeson and Drummond presenied tothe chancellor 
a bill in the nature of a general creditors’ bill against the company, 
which was allowed to be filed pro tempore as a sort of petition in 
Gleason’s suit. Leeson and Drummond had been officers of de- 
fendant corporation, as well as creditors, and they deriied the 
validity of Gleason’s claim, and said they filed their bill to insure 
the winding up of the company by the court, if Gleason failed to 
establish his claim. 

Some preliminary proceedings were had before the chancellor, 
and he made an order sustaining Gleason’s bill as a creditors’ bill; 
but such order was conditioned on the validity of Gleason’s claim, 
and provided, if such claim proved ill founded, then the bill of 
Leeson and Drummond should be treated as the general creditors’ 
bill. ; 

The final decree dismissed Gleason’s bill outright, and it is 
here said that this action, as well as the former order condition- 
ally sustaining the bill as a general creditors’ bill, were both 
erroneous. These criticisms are well made. 


Upon the insolvency of the company becoming apparent, as it 
did, from the answer to Gleason’s bill, the chancellor should have 
unconditionally sustained said bill as a creditors’ bill. It was the 
first one presented and filed, and there is no reason for saying 
it was not preferred in good faith. Its status as a creditors’ bill 
could not be affected by the ultimate decision of the merits of 
complainant’s demand, if other creditors intervened. The con- 
dition of the corporation, not the individual right of Gleason 
to recover, should have been chiefly considered by the chancellor 
in making the preliminary order. There was no justification for 
the bill of Leeson and Drummond as a creditors’ bill. They could 
have come into Gleason’s suit by petition, and thereby: have se- 
cured and made certain the administration of the affairs of this 
corporation by the court, irrespective of the final disposition of 
Gleason’s claim. 

The order of the chancellor provisionally sustaining the Gleason 
bill as a creditors’ bill was erroneous, and properly excepted to. 
The subsequent decree dismissing said bill outright was also er- 
roneous. Petitions had been filed in the cause, and the admin- 
istration of the corporation’s affairs undertaken, and the bill of 
Gleason should have been retained as the general creditors’ bill, 
even though he failed to establish his claim. He was properly 
taxed with part of the costs. He. should pay such of those as 
accrued with respect to the trial of his claim. 

The chancellor’s decree will be modified so as to sustain the 
Gleason bill as a general creditors’ bill. } 5 

A number of controversies arising upon intervening petitions 
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are before us on this appeal, which we proceed to consider sepa- 


rately. 
G. W. Sellers. 

This petitioner took out a policy for $2,500, on his residence in 
Newport. The policy was dated May 19, 1909, and was to run 
three years. The petitioner paid the premium exacted by the 
company. The property was destroyed by fire August 24, 1910. 
The creditors’ bill was sustained, and a receiver appointed, it will 
be remembered, on November 15, 1909. 

The petitioner claims that, having procured and paid for insur- 
ance for a term of three years from May 19, 1909, the insolvency 
of the company did not terminate this contract, but that the re- 
ceiver is liable for this loss. Petitioner avers that no part of his 
premium was returned to him or offered to him by the receiver, 
but, on the contrary, a call or demand for contingent premium 
has been made upon him. An answer was filed by the receiver, 
in which he denied petitioner’s right to recover, and the receiver 
also filed his answer as a cross-bill to recover from petitioner the 
contingent premium aforesaid. 

This company was a mutual insurance company, authorized by 
chapter 461, of the Acts of 1907. 

This case, on other features, was before this court at the last 
term, coming from the Court of Civil Appeals by certiorari. We 
had occasion at that time to consider:the nature of such com- 
panies, and the nature of the contract between such companies and 
their members. These matters were fully discussed in an opin- 
ion of the Court of Civil Apeals, which we affirmed. Gleason vs. 
Insurance Co., 2 Higgins, 376. 

In that case it was held that a member of one of these mutual 
companies was liable for the amount of his premium note, even 
though the company had failed and was unable to continue the 
policy of insurance, and there had accordingly been a failure of 
the consideration for which the note was given, It was said that 
the members of such companies were both insurers and insured ; 
they were not only policyholders in such cases, but quasi stock- 
holders; and that their premium notes were assets in the hands 
of such companies for the payment of creditors. 

[4] Companies organized upon the plan of this one have no 
capital stock. The cash paid it for premiums and the premium 
notes constitute their assets, and the policyholders or members 
sustain a relation to the company very similar to that of stock- 
holders. They can no more recover premiums paid in, nor avoid 
premium notes, in case of insolvency, than could stockholders in 
an ordinary corporation recover money paid in subscription to 
stock, or avoid notes given for subscription to stock. 

So the insolvency of a company like this gives no right to a 
policyholder to recover any premium paid, or to avoid the pay- 
ment of any premium note, so long as the company has outstand- 
ing debts. 
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[5] Upon a loss by fire, the rights of the policyholders against 
the company are matured. Such policyholders then become credi- 
tors, and are entitled to have subjected to their claims all the as- 
sets of the company, and, if necessary, to call on other policy- 
holders for contingent premiums provided by statute. The con- 
tract between its members and such companies as this is peculiar. 
However, such companies have existed for a long time, and the 
rights of the parties to such contracts have been frequently con- 
sidered by the courts of this country, and the rules of law with 
reference thereto are now firmly established. The authorities are 
as follows :— 

“Upon the appointment of a receiver on the ground of in- 
solvency, the outstanding policies of the company are canceled by 
operation of law, and subsequent losses under such policies are not 
liabilities which may be enforced against the receiver. This rule 
is not changed, even though by the terms of the policy the com- 
pany is required to give notice to the insured in case it desires to 
cancel the policy. Holders of policies on which premiums have 
been paid for a term extending beyond the insolvency have valid 
claims against the company for unearned premiums. A statute 
making the officers personally liable on policies issued by them 
when they knew the company to be insolvent does not render a 
policy issued under such condition void. The policy is binding on 
the company, with the individual liability of the directors super- 
added. The right of holders of unmatured policies is to share 
in the assets after payment of debts, while the holders of matured 
policies are regarded as creditors.” 22 Cyc. 1421. 

“On the other hand, the insolvency of the company does not 
terminate the obligation of policyholders to contribute to the pay- 
ment of losses which have occurred prior to insolvency, and those 
giving premium notes are also liable to assessment for the pay- 
ment of unearned premiums on business done under the cash 
plan. Assessments cannot be collected from holders of policies 
which are issued in violation of law. And they can only be made 
on existing members; that is, members whose policies are still in 
force at the time of insolvency. Assessments cannot be made 
on persons who, having had policies in the company, have sur- 
rendered and canceled them; and the receiver is bound by the 
prior action of the officers of the company in settling with policy- 
holders and canceling their policies so as to relieve them from 
assessment. A member may also be relieved from liability on 
showing that he became such through fraud or mistake.” 22 
Cyc. 1422, 1423. 

The Supreme Court of Massachusetts has said :— 

“It is an incident of the peculiar contract and relation which 
each member of a mutual insurance company enters into with the 
other members that the injunction and judicial sequestration of 
all the property of the corporation terminates its liability for fu- 
ture losses.” Commonwealth vs. Mass Mutual Fire Ins. Co., 
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119 Mass. 45. 

Speaking of the results of insolvency, the Supreme Court of 
Minnesota observes :— 

“The effect was to terminate all contracts of insurance at the 
date of the appointment of the receiver. These contracts were not 
debts or fixed liabilities of the company. In respect to them, its 
liability depended upon the contingency of losses by the assured 
during the life of the policies, and when losses have not occurred 
before the adjudication of insolvency, the only liability to the 
policyholder is for the breach or cancellation of the contracts by 
the adjudication of the insolvency, and the consequent suspension 
of all business by the company, and its disability to fulfill its 
contracts of indemnity, and the measure of damages is the sur- 
render value of the policies.” Taylor vs. North Star Ins. Co., 
46 Minn. 198, 48 N. W. 772. 

The same result was reached in Doane vs. Millville Mutual M. 
& F. Ins. Co., 43 N. J. Eq. 522, 11 Atl. 739. 

Other cases to this effect are collected in Cyc., under the sec- 
tions above quoted, and all the cases to which we have had access 
announce the same rule. 

That is to say, that upon insolvency of a mutual insurance 
company, such as the one being wound up, its outstanding policies 
are canceled by force of law, and no recovery can be had against 
it for subsequent losses. The only damage to which a policy- 
holder is entitled, under these’ circumstances, is a pro rata of his 
unearned premiums, or any surrender value the policy may have, 
if anything be left after the payment of creditors. 

We must therefore hold that petitioner Sellers is not entitled to 
recovery on his policy. As observed in Doane vs. Insurance Co., 
supra, this result may seem hard; but it is the best that can be 
reached, by reason of the peculiar incidents of such contracts of 
insurance with companies so organized. 

With reference to the cross-bill of. the receiver against this 
petitioner, it is conceded upon the brief of counsel for the re- 
ceiver. that this petitioner is only liable for the contingent premium 
to the extent that an assessment may be necessary to pay losses 
accruing betwen the date of his policy and its termination. Such, 
in fact, is the provision of the statute. Therefore the chancellor’s 
decree must be modified in this respect; otherwise, it will be 
affirmed. 

Inasmuch as this case has to be remanded for various further 
proceedings, the contingent liability of Sellers may be established. 
by appropriate action of the receiver later, if necessary. 

We have examined the authorities cited by counsel for peti- 
tioner, but think that they are not applicable here. This company 
was organized. under our statute, and the rights of its members 
or policyholders cannot be determined by rules of law dppli-. 
cable to policyholders in standard or old line insurance companies. 

Vol. XLII.—27. 
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J. W. Birdwell. 

This petitioner had a policy for $2,000 on a stock of goods 
located in Johnson City. The loss occurred August roth, and 
amounted to $2,485.66. 

This policy was issued by Dulaney, the local agent of the com- 
pany at Johnson City. Notice was given the company respecting 
the fire, and three or four days thereafter Drummond, an ad- 
juster for the company, came to Johnson City to investigate. 

The petitioner was away from town on the day Drummond ar- 
rived, and did not see him, but did see him within thirty days 
after the fire. At that time Drummond agreed to come back to 
Johnson City shortly and adjust or settle the loss. 

[6] The defense interposed by the receiver in this case is that 
formal proofs of loss were not filed within sixty days, as required 
by the policy. The petitioner testifies, as said above, that Mr. 
Drummond, within thirty days after the fire, when he saw him in 
Knoxville, promised to come up and adjust matters in a short 
while. He also testifies that, upon the occasion of Drummond’s 
first trip to Johnson City, when petitioner was absent, Drummond 
stated then that he would be back in a few days. It seems that 
Drummond never did come back to Johnson City, in accordance 
with these promises, and a short while after the sixty days had 
expired formal proofs of loss were filed with the company by this 
petitioner. 

In addition to the foregoing, petitioner testifies that he applied 
to Dulaney, the local agent, immediately after the fire, for a 
proof of loss blank. Dulaney stated that he had never been 
supplied with such blanks, but later, on the occasion of Drum- 
mond’s trip to Johnson City, three or four days after the fire, 
Drummond promised to have such blanks sent to Dulaney, and 
Dulaney in turn promised to deliver one of them to petitioner. 
Petitioner says further that, when he met Drummond in Knox- 
ville, Drummond promised to send him a proof of loss blank. 
Neither Drummond nor Dulaney ever supplied this petitioner 
with these blanks, as they had promised. The foregoing is the 
testimony of petitioner, and no proof is introduced in behalf of 
the receiver to the contrary. 

We are of opinion that the conduct of the agents of the company 
with respect to this petitioner amounted to a waiver of the com- 
pany’s right to insist on proofs being filed within the sixty days. 
The general rule of law is:— 

“When the company, with knowledge that notice and proofs 
have not been given and furnished, as required by the policy, so 
acts in relation to the matter as to lead the assured to reasonably 
believe that the policy is still in force and binding, there is a 
waiver of objection to the manner or time of notice and proofs, 
and accordingly the company cannot take advantage of the de- 
fault.” 19 Cyc. 857. 

“Negotiations or proceedings by the company with reference 








Fire.] Gleason et al. vs. Prudential Fire Ins. Co. 433 


to settlement of loss will be a waiver of failure to give notice or 
make proof of loss.” Id. 865. 

Without, however, considering the effect of these negotiations, 
indicating that it proposed a settlement, the company is precluded 
from making the defense here relied upon by the promises of 
both the local agent and the adjuster to supply the insured with 
the blank proofs of loss, which was never done. 

Authorities are uniform, “if the agent offers to furnish blanks 
and fails to do so, the want of proofs is waived.” 19 Cyc. 862. 

This question is clearly discussed in Kenton Insurance Co. vs. 
Wigginton, 89 Ky. 330, 12 S. W. 668, 7 L. R. A. 81, and other 
authorities are cited to the same effect in note 26, 19 Cyc. 862. 

For the reasons stated, we think the chancellor was in error in 
dismissing Birdwell’s petition, and his action in this respect will 
be reversed. 

F. B. Martin. 


F. B. Martin had a policy for $700, covering his barn and con- 
tents. The property insured was destroyed by fire on October 
13, 1909. 

The only defense interposed to his claim is that he failed to 
file proofs of loss with the company within sixty days after the 
fire. As has been stated, the policies of this company contained 
a provision in ordinary form requiring such proofs to be filed 
within that fime. 

[7] he defense was thought to be good by the chancellor, and 
the petition dismissed. We are of opinion that the chancellor 
was in error. The creditors’ bill in this case was filed November 
11th, and sustained November 15th, and the usual publication 
made with respect to creditors. 

In the order appointing the receiver, etc., all creditors were re- 
quired to come into the case “by petition,” and file and prove their 
respective claims on or before June 13, 1910. It seems to us that 
this order of the court superseded the requirement of the policy as 
to the filing of proofs of loss. Creditors were required by said 
order to present their claims “by petition” in court. It would 
have availed Martin nothing to have presented his claim other- 
wise. At the time the creditors’ bill was sustained only thirty- 
three days had elapsed of the sixty days allowed him in which to 
file proofs. 


There was no necessity for petitioner to have filed proofs of 
loss with the receiver. The receiver could not have considered 
such proofs presented to him, according to the terms of the pol- 
icy, as if the company was a going concern. It would have been 
a useless performance for Martin to have undertaken to present 
his claim to the receiver in this way. He was required by the 
chancellor’s order to present his claim “by petition,” and proofs 
of this claim had to be made upon such petition in court. 

By its very language, the order of the court extended the time 








i 
} 
} 
! 
i 
} 





434 Insurance Law Journal Vol. 42. | Mar., 1913. 





for filing all claims until June 13, 1910. As has been said be- 
fore, this order superseded the limitations of the policy. 

There can be no objection to the form in which Martin sub- 
mitted his claim in his petition. He therein stated the character 
of the loss with detail and particularity, and the petition was, of 
course, sworn to. This petition set out the value of the barn, and 
hay, oats, corn, etc., therein contained, by items, the while ag- 
gtegating more than $700, and there is no question but that there 
was a total loss. . 

For the reasons stated, the decree of the chancellor on Martin’s 
petition will*be reversed, and this claim allowed. 


Levi Silcox. 

This intervener had a policy for $1,200 on a large quantity of 
lumber, which was destroyed by fire September 25, 1909. 

[8] The policy described the property insured as 90,000 feet of 
oak and poplar lumber on Central avenue, La Follette, Tenn. As 
a matter of fact, the lumber was actually stacked a mile west of 
the town of La Follette, and was not on Central avenue. 

The chancellor dismissed this petition, and it is argued by coun- 
sel for Silcox upon appeal that the location of the property given 
in the policy was the mistake of the agent of the company. Proof 
is introduced tending to show that the agent, when writing this 
policy, was correctly informed as to its location, and that the er- 
roneous location given in the policy was due to his mistake. How- 
ever this may be, whoever made the mistake in the outset, we do 
not think there can be a recovery upon this petition and upon this 
policy for the property that actually destroyed. The matter of the 
location of the risk is one of highest importance in all insurance 
contracts. Premiums vary according to the location of the risk, 
and the location otherwise enters into the contract between the 
parties. 

If the agent did make a mistake in writing up this policy, as 
from the proof herein he appears to have done, the remedy of 
petitioner is to ask for a reformation of the policy, so as to make 
it evidence the contract actually made between him and the com- 
pany. 

There can be no recovery under a policy covering lumber on 
Central avenue, in La’ Follette, for the destruction of lumber a 
mile west of the town of La Follette, unless there be a reforma- 
tion of the policy. 

The decree of the chancellor denying relief on this petition will 
be affirmed ; but the cause will be remanded in this respect to per- 
mit of amendments to the petition along the lines suggested. 


W. Walker Adkisson and Wife. 

[9] The only question raised upon this petition is whether the 
husband has an insurable interest in the wife’s general estate. The 
title to the property insured and destroyed was in Mrs. Adkisson, 
but the policy was issued to Adkisson and wife, and it is insisted 
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on behalf of the receiver that Adkisson did not have any interest 
in this property, and that there can be no recovery on this policy. 
This defense is not well made. 

It appears in the proof that the property was Mrs. Adkisson’s 
general estate. Her husband, therefore, had a freehold estate 
therein, with the right to control it, and various other rights res- 
pecting it, which are well recognized. Standing in this attitude to 
the property, he had an insurable interest in it. We have so held 
in former unreported cases. Many authorities to this effect are 
collected in a note to Tyree vs. Virginia F. & M. Ins. Co., 66 L. 
R. A. 657. The husband has a beneficial interest in such prop- 
perty, and he is also treated in many of the cases as agent for 
the wife respecting such property. 

The decree of the chancellor, dismissing this petition, will 
therefore be reversed. 


G. L. Phelps. 

[10, 11] Phelps took out a policy for $1,000 for twelve months, 
en September 6, 1909, on certain property of his. This property 
was destroyed by fire on October 5, 1909. The premium on this 
policy was $25, of which $12.50 was paid in cash at the time the 
policy was issued, and for the balance Phelps executed his note 
for $12.50, due October Ist. 

The defense to this claim is that the loss occurred on October 
5th, when the premium note, due October Ist, was still unpaid, 
and that, under the terms of the policy, failure to pay any pre- 
mium note at maturity had the effect of suspending the policy and 
depriving the insured of the right to collect for a loss occurring 
while he was so in arrears. 

Phelps testifies that when he took out this policy of insurance 
he told the agent that he could pay the entire premium in advance, 
if necessary; but the agent informed him that this was not re- 
quired, that he might pay one-half then and give his note for the 
remainder. Phelps says he objected to this arrangement on the 
ground that he could not remember, or might forget, when his pre- 
mium note matured. The agent then, according to Phelps, prom- 
ised him, and made an agreement with him, that he( Phelps) should 
have timely notice of the maturity of this note from the company, 
and upon this assurance of the agent, Phelps says, he took the pol- 
icy upon the terms above stated. He further says that he re- 
ceived no notice whatever from the company in respect to this 
note until October 9th, and that in response to this notice he im- 
mediately mailed a check to the company for the $12.50. This 
check was mailed to the company on October 11th, and, the loss 
having occurred on October 5th, it returned the check and denied 
liability under the policy; but the agent who issued this policy to 
Phelps is not introduced by the receiver, nor is any attack made 
on the character of Phelps, and he stands uncontradicted in this 
record. We must, therefore, accept his statement of the facts 
with reference to the issuance of this policy as true. 
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The agent having agreed that the company would give notice in 
advance of the maturity of this note, and the company having 
failed to do so, it cannot now be heard to insist upon a forfeiture 
of the policy by reason of nonpayment of the note on the day it 
fell due. This promise of the agent was an inducement offered 
Phelps for taking out the policy, and was offered prior to the is- 
suance thereof. It was part of the consideration of the contract, 
and was within the apparent scope of the agent’s authority. 

“A forfeiture is to be regarded as waived when the agent or 
the insurer agrees that he will give the insured notice of the fall- 
+ of any premium note.” 19 Cyc. 799. 

he case of Alexander vs. Continental Insurance Co., 67 Wis. 
422, 30 N. W. 727, 58 Am. Rep. 869, was a case where the agent 
agreed to give notice of the maturity of the installments of the 
premium, and the court held the insured entitled to rely upon 
such promises, even though the installments were several years 
past due. 

Other cases to the same effect are therein cited in support of 
the above quotation from Cyc. 

So that, under the authorities, we think the chancellor was 
correct in holding that the company could not insist on a for- 
feiture of this policy, upon the facts heretofore stated. 

A decree will be entered, disposing of these various matters 
as herein indicated, and the cause remanded for forfeiture pro- 
ceedings. 


OKLAHOMA FIRE INS. CO. vs. McKEY. 
(Court of Civil Appeals of Texas. Dallas.) 


FIRE INSURANCE—WAIVER OF STIPULATIONS. 

~ An insurer, who denies liability under a fire policy, thereby waives the 
stipulation therein that any loss shall not be payable until sixty days 
after receipt of proofs of loss, and cannot claim that because of such 
stipulation a suit brought within that time is premature. 


(For other cases, see Insurance, Cent. Dig. §§ 1551-1553; Dec. Dig. § 623.) 


FIRE INSURANCE—WAIVER OF STIPULATIONS. 

Where insurer, when issuing a fire policy stipulating that it should be void 
if insured should keep gasoline on the premises, knew that gasoline 
was kept on the premises and used by insured in his business, the 
keeping of gasoline on the premises did not invalidate the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1028-1031; Dec. Dig. § 389.) 


* Decision rendered, Nov. 30, 1912. Rehearing denied, Jan. 4, 1913. 
152 S. W. Rep. 440. 
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FIRE INSURANCE—PROPERTY COVERED—“MERCHANDISE.” 


A fire policy “on ‘merchandise,’ consisting principally | of clothing made and 
in process of making and materials for same,” covers the stock in 
trade and all articles necessarily or conveniently used in the business, 


and embraces tools and implements of the business as conducted by 
insured. 


(For other cases, see Insurance, Cent. Dig., §§ 339-346; Dec. Dig. § 163.) 


(For other definitions, see Words and Phrases, vol. 5, pp. 4478-4482; vol. 
8, p. 7721.) 


SCOTTISH FIRE INS. CO. er au. vs. STUYVESANT INS. 
Co.* 


(Supreme Court of North Carolina.) 


REINSURANCE—CONDITIONS—WAIVER. 


Plaintiff having issued a policy for $1,400 on property of M. & Sons Com- 
pany in a specified building, and another policy for $500 on cotton 
in bales or bags, and other materials in the same building, procured 
two policies of reinsurance of the loss in defendant company; one 
for an amount not to exceed $1,150 against loss under the first policy, 
and in an amount not to exceed $250 against loss under the policy on 
the cotton. On both policies of reinsurance was a provision that the 
reinsured company was to retain a certain amount of insurance on the 
property, and, failing to do so, the reinsuring company should not be 
liable for any loss under the policy of reinsurance, and under such 
provision was a recital that plaintiff retained $750 on the same prop- 
erty. Held that, since it apeared on the face of the policies that 
such recital was untrue, the total insurance under both policies being 
but $1,900, defendant had knowledge of the mistake, and waived all 
objection by reason of the fact that plaintiff had not retained a risk 
on the property equal to the amount stated. 


(For other cases, see Insurance, Cent. Dig. §§ 1814, 1815; Dec. Dig. § 682.) 
REINSURANCE—LOSS. 


In an action on a policy of reinsurance, the burden is on plaintiff to 
show the fact of loss, which is not done by proof that it had paid 
a specified amount in settlement to the owner of the property insured. 


(For other cases, see Insurance, Cent. Dig. § 1823; Dec. Dig. § 686.) 


REINSURANCE—PARTICULAR POLICIES. 


Plaintiff having issued its policy No. 12109 for $1,400 on certain machinery 
and appliances belonging to the M. Company, and another policy, No. 
12102, for $500 on cotton contained in the same building as the ma- 
chinery, reinsured the risk of liability under the first policy to the 
amount of $1,150 in defendant company, and its liability under the 
second policy to the extent of $250, and, on sustaining a loss, sued 
defendant on such policies of reinsurance. Held, that plaintiff was 
properly confined to proof of the loss sustained, under the particular 
policies named, and was not entitled to show as a basis for recovery 


* Decision rendered, Dec. 20, 1912. 76 S. E. Rep. 728. 








438 Insurance Law Journal Vol. 42. [Mar., 1913. 


on the policies of reinsurance that it had issued other policies on other 
property in the building not covered by the policies named. 


(For other cases, see Insurance, Cent. Dig. § 1823; Dec. Dig. § 686.) 


ROPER et au. vs. NATIONAL FIRE INS. CO. or Harrtrorp, 
ET AL.* 


(Supreme Court of North Carolina.) 


POLICY—TRANSFER OF PROPERTY. 


Where the holder of a fire policy, providing that it shall be void if he 
is not the unconditional owner in fee simple or if he shall make any 
change in the title, executes an irrevocable deed of assignment for the 
benefit of his creditors, the policy is thereby rendered void. 

(For - cases, see Insurance, Cent. Dig. §§ 794-822, 825-828; Dec. Dig. 
§ 328. 


POLICY—TRANSFER OF PROPERTY. 


The execution of a deed of trust to furniture insured under a policy 
providing that it should be void if the property “be or become in- 
cumbered by a chattel mortgage” rendered the policy void. 


(For other cases, see Insurance, Cent. Dig. §§ 829-841; Dec. Dig. § 330.) 


POLICY—FORFEITURE—BREACH OF WARRANTY. 


Where an insurance policy provides that it shall be void if the insured’s 
interest is misstated or if the insured has concealed or misrepresented 
any material fact, and the facts are that the insured property has been 
assigned to pay creditors, concurrent insurance, not allowed by the 
policy, has been taken out, and there are incumbrances on the property, 
and all of which have been concealed, any one of such facts is suffi- 
cient to bar recovery on the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 601-635, 636-651, 660-669; 
Dec. Dig. §§ 282, 283, 288.) 


FORFEITURE CLAUSE—WAIVER. 


Forfeiture clauses of a fire insurance policy were not waived by knowl- 
edge of the insurer’s agent of the existence of prohibited conditions, 
where there was no written waiver upon or attached to the policy as 
required by the statute. 


(For other cases, see Insurance, Cent. Dig. §§ 968-974; Dec. Dig. § 378.) 


FORFEITURE—BREACH OF CONDITION—KNOWLEDGE OF 
AGENT. 

The knowledge of the insurance company’s agent that the insured prop- 
erty had been assigned by the insured to pay creditors could not be 
imputed to the insurance company, where the agent was one of the 
creditors for whose benefit the assignment was made; the principle 
of imputed knowledge not applying when it would be against the 
agent’s interest to make the disclosure. 


(For other cases, see Insurance, Cent. Dig. §§ 968-974; Dec. Dig. § 378.) 
* Decision rendered, Dec. 14, 1912. 76 S. E. Rep. 869. 
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FORFEITURE—RIGHTS OF MORTGAGEE. 


Where an insurance policy on mortgaged property provided that the 
mortgagee’s rights should not be affected by the insured’s negligence, 
the insurer could avoid liability to the mortgagee only by showing 
some act of forfeiture by the mortgagee. 


(For other cases, see Insurance, Cent. Dig. §§ 704-708; Dec. Dig. § 311.) 


FORFEITURE—BANKRUPTCY. 


The adjudication of a mortgagee to be bankrupt, being an involuntary 
act, did not avoid the insurance upon his interest in the property. 


“~ — cases, see Insurance, Cent. Dig. §§ 794-822, 825-828; Dec. Dig. 
328. 


MORTGAGE CLAUSE—RIGHTS OF LIENORS. 


Parties who were not mortgagees, trustees, or lienors at the time of the 
issuance of a fire insurance policy providing that the loss should be 
payable to them, “as mortgagees (or trustees) as interest may ap- 
pear,” could not recover on the policy, though, at the time of its is- 
suance, they were creditors of the insured for materials furnished 
for the building which subsequently burned, and filed their liens there- 
for about two months after the policy was issued. 


(For other cases, see Insurance, Cent. Dig. §§ 1444-1447; Dec. Dig. § 581.) 


MORTGAGE CLAUSES—FORFEITURE BY INSURED. 


The rights of a mortgagee, under an ordinary loss-payable clause of a fire 
insurance policy, as distinguished from the New York and New Jersey 
standard mortgage clause, were no greater than those of the insured 
mortgagor, and a violation of the conditions of the policy by the 
insured forfeited also the mortgagee’s rights under the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 704-708; Dec. Dig. § 311.) 


AMERICAN CENT. INS. CO. vs. HARDIN er at.* 
(Court of Civil Appeals of Texas. Dallas.) 


FORFEITURE—CONDITIONS SUBSEQUENT—KEEPING BOOKS 
AND INVENTORY. 


Where insured had kept all the invoices of merchandise purchased by him 
and a book of entry in which he entered all sales on credit and all 
cash receipts from sales, from which the amount of goods on hand 
at the time of loss could be approximately established, in substantial 
compliance with the iron-safe clause, he was entitled to recover. 


(For other cases, see Insurance, Cent. Dig. § 853; Dec. Dig. § 335.) 


ESTOPPEL—DELIVERY OF POLICY—CONDITION AGAINST 
OTHER INSURANCE. 


An insurer whose agent consented in advance to the taking out of ad- 
ditional insurance and issued a slip showing such agreement was 
estopped from setting up such additional insurance as a forfeiture of 

EE rrr _ __—_—_—_—_—X—_—— —— — — ———————— SP 

* Decision rendered, Nov. 23, 1912. Rehearing denied, Dec. 21, 1912. 

15t S. W. Rep. 1152. 
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the policy; and, in view of the agent’s knowledge, the fact that such 
slip was not attached to the policy until after the loss was im- 
material. 


(For other cases, see Insurance, Cent. Dig. § 1019; Dec. Dig. § 384.) 


SIEVERS vs. UNION ASSUR. SOCIETY or Lonpon. 
(Civ. 1,085.) * 
(District Court of Appeal, First District, California.) 


a INTEREST—RECOVERY FOR 


Under Civ. Code, §§ 2550, 2551, 2588, providing that the measure of in- 
surable interest in property is the extent to which insured may be 
damnified by loss, etc., a tenant erecting a building on the premises, 
though the lease contained no privilege of renewal and provided for 
a reversion of the building to the lessor at the end of the lease, and 
procuring an insurance on the building which is destroyed before the 
end of the term, may recover the value of his interest in the building 
and not the value of the building. 


(For other cases, see Insurance, Cent. Dig. §§ 1280, 1281; Dec. Dig. § 503.) 
* Decision rendered, Oct. 29, 1912. 128 Pac. Rep. 771. 


O’CONNOR vs. COLUMBIA INS. CO.* 
(St. Louis Court of Appeals. Missouri.) 


CONSTRUCTION OF CONTRACT—BINDING STIPULATION IN 
MARGIN. 

Where a policy stated that the insurance effected thereby was “subject 
to conditions as in margin,” a stipulation in the margin, which was 
the only part of the contract which stated the risks insured against, 
was a part of the policy, and was controlling. 


(For other cases, see Insurance, Cent. Dig. §§ 305-307; Dec. Dig. § 150.) 


REQUISITE OF POLICY—SUBJECT OF INSURANCE. 
The risk or cause of loss insured against is a requisite of an insurance 
contract concerning property. 
(For a cases, see Insurance, Cent. Dig. §§ 203, 211-213; Dec. Dig. § 
133. 
* Decision rendered, Dec. 14, 1912. Rehearing denied, Jan. 4, 1913. 152 
S. W. Rep. 396 
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CONSTRUCTION OF CONTRACT—IMPLIED RISKS. 


An insurer’s obligation to insure against other risks than those expressly 
stated in the policy cannot be implied from the nature of the trans- 
action, since the law will not imply a promise or obligation of a per- 
son repugnant to his own express declaration. 


(For i cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. § 
146. 


a ON POLICY—BURDEN OF PROOF—LOSS WITHIN 


Where personal property is insured against fire, derailment, or collision, 
the insured has the burden of proving that his damage was due to one 
of such causes. 


(For other cases, see Insurance, Cent. Dig. §§ 1645-1668; Dec. Dig. § 646.) 


PHENIX INS. CO. or Brooxtiyn, N. Y., vs. QUINETTE.— 
MERCANTILE FIRE & MARINE INS. CO. oF 
Boston vs. SAME.—QUEEN INS. CO. 

OF AMERICA vs. SAME.* 


(Supreme Court of Oklahoma.) 


FORFEITURE—CHANGE OF INTEREST. 


A person, after taking out policies of insurance on a stock of merchandise, 
payable to himself in case of loss, sold the stock, taking notes for the 
purchase money. The contract recited that the grantor “has granted, 
bargained and sold and by these presents does grant, bargain, sell 
and convey” the goods to the vendee, and the purchaser was placed 
in possession and allowed to sell the goods at retail. The contract 
also provided that the title should not fully pass until the notes were 
fully paid, and the purchaser was required to make weekly and monthly 
statements to the vendor showing the amount of sales and condition 
of the business. Held, that there was a change in the interest of the 
insured in the subject of the insurance, within the meaning of a 
provision in the policy that it should be void if any change should take 
place in the “interest, title or possession of the subject of insurance.” 


(For _ cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. Dig. § 
328. 


AVOIDANCE—OWNERSHIP OF PROPERTY. 


A vendor of a stock of merchandise, who places the vendee in possession 
with authority to sell at retail, is not the unconditional and sole owner 
of the merchandise, and a policy of insurance issued to him is void, 
within the provision of the policy that it should be void “if the in- 
terest of the insured be other than unconditional and sole ownership,” 
notwithstanding a provision in the contract of sale that the title to 
the merchandise should not fully pass until the notes given for the 


* Decision rendered, July 17, 1912. 128 Pac. Rep. 722. Syllabus by the 
urt. 
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purchase price were paid, and another provision requiring the vendee 
to make weekly and monthly statements of sale to the vendor. 


(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 


RUSSELL vs. O’CONNOR.* 


(Supreme Court of Minnesota.) 


AGREEMENTS TO PROCURE INSURANCE—LIABILITIES OF 
PARTIES. 


Instruction given by a property owner to an insurance agent to “write 
out a thousand dollars insurance” on a certain building, and the 
agent’s acceptance thereof by saying that he would “attend to that 
right away,” held, under the facts of the case and in view of the 
prior course of dealing between the parties, to create a contract where- 
by the agent undertook to use reasonable diligence to procure the in- 
surance and seasonably to notify the plaintiff in the event of the failure 
of such attempt, though, by reason of the condition and status of the 
building, the agent had no authority to write the insurance at the 
time of the conversation. 


(For other cases, see Insurance, Cent. Dig. § 130; Dec. Dig. § 103.) 


AGREEMENT TO PROCURE INSURANCE—LIABILITIES OF 
PARTIES. 


Evidence in an action for the breach of such contract considered, and 
held sufficient to take the case to the jury upon the question as to 
whether the defendant fulfilled the obligations imposed upon him by 
the said agreement. 


(For other cases, see Insurance, Cent. Dig. § 130; Dec. Dig. § 103.) 


AGREEMENT TO PROCURE INSURANCE—LIABILITIES OF 
PARTIES. 


Instruction in such action held to constitute error prejudicial to the de- 
fendant, in that it was calculated to lead the jury to believe that the 
defendant could be held liable on the theory that he had authority to 
write the insurance at once and failed so to do, or that his liability 
depended upon whether a policy written by him at such time would 
have bound his principal, the insurance company. 


(For other cases, see Insurance, Cent. Dig. § 130; Dec. Dig. § 103.) 


* Decision rendered, Dec. 20, 1912. 139 N. W. Rep. 148. Syllabus by 
the Court. 








Fire.| Ideal Pump & Mfg. Co. vs. Am. Cent. Ins. Co. 443 


IDEAL PUMP & MFG. CO. vs. AMERICAN CENTRAL 
INS. CO.* 


(Kansas City Court of Appeals. Missouri.) 


FIRE INSURANCE — POLICY—CONSTRUCTION—“‘ADDITIONS.” 


Where a fire policy described the risk as a “frame building with addi- 
tions,” the word “additions” does not necessarily mean something at- 
tached to the building, and, where extraneous evidence showed that 
it was meant to include outhouses, the policy will be given the broader 
meaning. 

(For other cases, see Insurance, Cent. Dig. §§ 339-346; Dec. Dig. § 163.) 

(For other definitions, see Words and Phrases, vol. 1, pp. 175-177.) 


* Decision rendered, Dec. 31, 1912. 152 S. W. Rep. 408. 


POLK vs. STATE MUT. FIRE INS. CO.* 
(Court of Civil Appeals of Texas. Dallas.) 


CANCELLATION OR RESCISSION OF POLICY—NONPAYMENT 
OF PREMIUM. 


Where a policy of fire insurance was never accepted by the insured or 
by any one for him, and no premium was paid or agreed to be paid 
thereon prior to the loss, an assignee, with knowledge that the de- 
livery of the policy was unauthorized and that on failure to pay pre- 
miums it was automatically canceled, was not entitled to recover. 


ai Pog) cases, see Insurance, Cent. Dig. §§ 488, 480, 494-496; Dec. Dig. 
219. 


* Decision rendered, Nov. 23, 1912. Rehearing denied, Dec. 21, 1912. 
151 S. W..Rep. 1126. 


NORTH RIVER INS. CO.. er au. vs. SOUTHERN RY. CO.* 


(Supreme Court of South Carolina.) 


SUBROGATION OF INSURER—ACTION TO ENFORCE—QUES- 
TIONS FOR JURY. 

On evidence in an action by insurance companies against a railroad to 
recover for property burned through the alleged negligence of a 
servant of the railroad, held, that the cause of the fire and whether 
the railroad’s servant was in charge of the train from which the 
fire started were questions for the jury. 

(For other a see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § . 


* Decision rendered, Jan. 10, 1913. 76S. E. Rep. 1095. 
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SINGER er a. vs. NATIONAL FIRE INS. CO. or Harr- 
FORD, ConnN.* 


(Supreme Court of New York, Appellate Division, Second Department.) 


DELIVERY AND ACCEPTANCE OF POLICY—EFFECT. 

A delivery of an insurance policy to an agent for the insured and his 
delivery to the insured constitutes a good delivery by the insurer, 
with an intent to become bound thereby. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


WAIVER—NOTICE OF LOSS. 


An insurer who repudiates a policy, and denies liability because there 
was no valid policy in force at the time of the loss, is in no position 
to show that the insured has lost his rights thereunder by failing to 
give immediate notice of loss, as required by the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 559.) 
* Decision rendered, Jan. 10, 1913. 139 N. Y. Supp. 375. 


PALMER vs. ABBEVILLE-GREENWOOD MUT. INS. 
ASS’N.* 


(Supreme Court of South Carolina.) 


ACTION ON POLICY—ADMISSIONS IN ANSWER—SCOPE. 


In an action on a fire policy, the second paragraph of the complaint al- 
leged that insured applied for insurance on his dwelling and house- 
hold goods, and that in consideration of payment of the premium the 
insurer issued the policy. The third paragraph alleged that at the 
time of the making of the policy, and from then until the fire, in- 
sured was the owner in fee of the insured property. The second 
paragraph was admitted and the third denied. Held that, in view 
of the specific allegation in the third paragraph, the admission of the 
ownership, and the denial of the third put that ownership in issue, 
and entitled the insurer to introduce evidence thereon. 


(For other cases, see Insurance, Cent. Dig. §§ 1609-1625; Dec. Dig. § 640.) 
* Decision rendered, Jan. 10, 1913. 76 S. E. Rep. 984. 
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MARINE. 


GRANGER er aL. vs. PROVIDENCE-WASHINGTON INS. 
Co-* 


(United States Circuit Court of Appeals, Second Circuit.) 


MARINE INSURANCE—EFFECT OF UNDERSTATEMENT OF 
CARGO IN B&LL OF LADING. 


It is not a defense to an action on a marine policy to recover the value 
of a portion of a lumber cargo jettisoned that the measurement of the 
cargo, correctly given in the policy, was understated in the bill of 
lading because of a custom of the shipper, in case of dressed lumber, 
to allow for the reduction in bulk by reason of the dressing, where 
the insurer is protected from any increased risk from overloading by 
a warranty of seaworthiness in the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 572-582; Dec. Dig. § 272.) 


MARINE INSURANCE—ACTION ON POLICY—DEFENSES. 


Whether or not such practice of shippers, if general, or, in the particular 
case, if known to insurers, would influence them in accepting or re- 
jecting a risk, is not a matter for expert testimony, since it is not a 
question of general usage, but one to be determined in each case by 
the particular underwriter; and a policy, otherwise legal, cannot be 
invalidated after a loss because the insurer was not advised of the 
fact. 


(For other cases, see Insurance, Cent. Dig. §§ 572-582; Dec. Dig. § 272.) 


* Decision rendered, Nov. 11, 1912. 200 Fed. Rep. 730. 
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ACCIDENT AND HEALTH. 


KANSAS CITY COURT OF APPEALS. 


Missouri. 


BIDDLECOM 


US. 


e 
GENERAL ACCIDENT ASSUR. CORPORATION. 


SETTLEMENT—CONSIDERATION—LIQUIDATED SUM. 


Although the compromise of a disputed claim is supported by a sufficient 
consideration, the payment of part of a liquidated sum due on an 
insurance policy in settlement is not. 


(For other cases, see Insurance, Cent. Dig. §§ 1417, 1419; Dec. Dig. § 579.) 
FRAUD—EVIDENCE—TRIAL. 


In an action for a balance due on an insurance policy, evidence held 
sufficient to go to the jury as to whether a purported compromise was 
procured by fraud. 


(For other cases, see Insurance, Cent. Dig. §§ 1705-1728; Dec. Dig. § 665.) 


Appeal from Circuit Court, Jackson County; Robt. E. Middle- 
brook, Judge. 

Action by Emma A. Biddlecom against the General Accident 
Assurance Corporation. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


ROSENBERGER & REED, of Kansas City, for Appellant. 
W. B. Dickinson, of Kansas City, for Respondent. 


Broapous, P. J. 

The plaintiff seeks to recover $200 on a policy of accident insur- 
ance for $1,000; it being alleged in her petition that $800 had been 
paid to her by defendant. It is alleged that the policy was is- 
sued to her husband, and that he was killed by an electric shock 
May 9, 1909. The answer admits the issuance of the policy, death 
of the insured, and demand by plaintiff of $1,000, the amount of 
the insurance; and further avers that after said death, defendant, 
believing that it was not liable to plaintiff, refused payment of her 
demand, so that a dispute arose between plaintiff and defendant 
as to its liability on said policy, and that on July 17, 1909, the 
parties compromised their dispute by defendant paying plaintiff 
$800 and the plaintiff executing a release fully discharging the 
defendant from all further liability. The release is copied into 


ee eee ee 
* Decision rendered, Nov. 11, 1912. Rehearing denied, Dec. 31. 1012. 
152 S. W. Rep. 103. 
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defendant’s answer. Plaintiff’s reply admits that she signed the 
release and surrendered the policy, but alleges that she was in- 
duced to sign the same by false and fraudulent representations. 
At the time deceased was insured he was in the employ of the 
Monarch Vinegar Works as a stationary engineer. At the time 
of his death he was in the empioy of the Nelson Grain Company 
in the same capacity. In the building where the deceased was 
killed there were three heavy insulated electric wires on the main 
circuit that came into the building, and which were brought down 
parallel to each other along the wall near the motor. These wires 
were not continuous. They were cut, and a space of six or eight 
inches was removed. In these spaces were pieces of copper or 
brass about a quarter of an inch thick and one inch wide; one 
end fastened on a hinge joint so that each one could be placed 
directly in line with the wire and touch each end that had been 
severed, and in that way make a continuous circuit. The con- 
struction formed a switch. In order to disconnect the circuit, 
the pieces were pulled backward. For this purpose the company 
had a pole, a nonconductor, six or eight feet long with a hook at 
the end with which a person standing the distance of the pole 
could pull the pieces backward without danger of being shocked. 
It was shown that the hands of deceased came in contact with 
these pieces of brass, which were not insulated: at the time. It 
appeared, however, that he had had the pole; but it did not ap- 
pear whether he had it at the time or not. It is provided in para- 
graph 10 of the policy that: “If the insured is injured after 
having changed his occupation or duties to one classified by this 
corporation as more hazardous than that herein stated, or is in- 
jured while doing arly act or thing pertaining to any more haz- 
ardous occupation, the corporation’s liability shall be only for 
such proportion of the principal sum or other indemnity as the 
premium paid by him will purchase at the rate fixed by this cor- 
poration for such more hazardous occupation.” And there was 
a further provision that the policy did not cover injuries resulting 
wholly or in part from unnecessary exposure to obvious risk of 
injury or obvious danger. 

The plaintiff, in part, testified as follows: “I am the widow of 
John P. Biddlecom. He was killed at the Park elevator, where 
I saw him about ten minutes afterward lying on a platform of a 
motor of the engine room. His body was about a foot away from 
the wires and switches used in connection with the motor. Part 
of the flesh of his hands was on these wires and switches. I had 
seen him about an hour before, and he was not intoxicated. After 
my husband’s death I notified the company over the telephone, 
and they told me to come up there just as soon as I could; and 
I think, as nearly as I can remember, it was about—it was after 
my husband was buried, that was a week later, I went up to the 
insurance company’s office on Grand avenue, and I seen Mr. Long, 
and he told me that he had nothing whatever to do with the in- 


Vol. XLII.—28. 
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surance, and sent me to Mr. Reed’s office, and I went,to Mr. 
Reed’s office in the New York Life Building, and I told him I 
wanted a settlement for the insurance, and he gave me some 
blanks and told me when they were properly filled I should return 
them ; and so I left his office, and after they were properly filled 
I brought them back, and he told me just as soon as he heard from 
the home company he would let me hear from him. And I called 
up over the phone several times, and. it seemed a long time after- 
ward, because I believe the home company was away from here— 
in Scotland. And I think I called him up and he told me that he 
had heard from the home company and I went up to his office, 
and when I went up to his office he told me that the company did 
not owe me anything. And so finally he agreed that the company 
owed me $666 and some cents, and I got mad, and I told him I 
would not take that, and I left his office, and I did not know what 
to do. I never had had any business experience, and it was my 
first. I left his office, and I thought about Mr. Hocker of the 
Massachusetts Life Insurance Company. My husband had a 
policy in that company, and I thought he could help me, and I 
did not know what else to do. So I asked him, and he told me 
I had better have a lawyer. He asked me if I had a lawyer, and 
I told him I had not; that I did not trust any lawyers. And he 
advised me to get a lawyer, and he told me about Mr. Dickinson, 
and I believe he called Mr. Dickinson up in his office. I ain’t sure, 
but I believe he did. And he introduced Mr. Dickinson to me, 
and I did not, at that time, talk to Mr. Dickinson about this in- 
surance ; but I afterward went up to Mr. Reed’s office, and I seen 
him again about this insurance, and he told me that $750 was all 
the company owed me. And after that I went to Mr. Dickinson’s 
office and I told Mr. Dickinson about it, and I told him that I 
wanted him to collect that money for me, and I asked him to 
collect that money and told him I would pay him for his trouble. 
And I believe Mr. Dickinson went down to Mr. Reed’s office and 
talked to him, and I forget what he had to say about the insur- 
ance, but I believe he said that was all the company owed me. So 
I told Mr. Dickinson I would pay him for his trouble later on, 
because I was afraid—I thought they were all trying to beat me. 
And as soon as I came home I thought about Mr. Nelson of the 
Nelson Grain Company, and I went to his office. That is, I called 
him up over the phone and asked him if he would do anything for 
me, and Mr. Nelson told me he. would see Mr. Reed, and I called 
him up several times, and he told me he had not heard from Mr. 
Reed, but he would go and see him; and finally I called him up 
and told him that Mr. Reed said $800. * * * After I heard 
from Mr. Nelson, I went to Mr. Reed’s office and—No, in fact, 
I called up Mr. Reed, and he told me that there was a check up 
there for $800, the company’s check, and I went up to Mr. Reed’s 
office. He told me if I wanted to accept that check that it was 
all the company owed me and I didn’t know whether—He showed 
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me a book. It was some kind of an insurance book he showed 
me. He said that was all the company owed me under some 
conditions; I ‘don’t know what conditions. ‘He showed them. 
And I thought that was all I would ever get, and so he gave me 
a paper to sign, and I remember of signing that paper, but I don’t 
know what I signéd, and he gave me a check or draft for $800. 
I took the draft to the bank and left it there and had it cashed. 
M. Reed told me that my husband had changed his occupation, 
and I told him that he had not changed it; that he was still a 
steam engineer. I believed what he said because he showed me in ’ 
a book that there was no more coming to me than that amount. 
I had discharged my attorney, Mr. Dickinson, before the settle- 
ment was made. I have been paid only the $800. The company 
did not ask me to make fuller or further proofs of death or do 
anything else to sustain my claim.” 

Cross-examination: “My first visit to Mr..Reed’s office was 
two weeks after my husband’s death, I believe, but am not sure. 
I saw him there three or four times, but called there a number 
of times when he was not in. On my first visit Mr. Reed told me 
the company was not liable to me. He also offered to pay six 
hundred and some odd dollars in compromise. ' Before my second 
visit to Mr. Reed I had consulted Mr. Hocker, an insurance man, 
and on his advice I employed Mr. Dickinson, a lawyer. I laid 
the facts before Mr. Dickinson before I again saw Mr. Reed. I 
left the policy with him for collection. Mr. Dickinson saw Mr. 
Reed and reported that he had offered to pay $750. ' He also told 
me that $750 was all that he company owed me, and at one time 
he said that the company did not owe me anything. At my first 
visit with Mr. Reed he told me that the company owed me nothing 
because ~~ husband had changed his occupation. I signed Ex- 
hibit No. 1, as follows:” The release in question was headed 
“Compromise Release,” which recited, among other things, that 
the defendant “has denied and still denies all liability to me under 
said policy of accident insurance. And, whereas, said parties are 
desirous of settling and compromising said controversy.” Then 
follows a recitation of the terms of the compromise and the re- 
ceipt of the $800. 

The court refused to instruct the jury that their verdict should 
be in favor of the defendant. And refused to instruct that the 
plaintiff, having failed to return the $800 received from the de- 
fendant, could not maintain the action: And also refused to in- 
struct that if defendant, by its attorney, at the time and all times 
prior to the settlement, denied its liability to plaintiff under the 
policy, then the verdict should be for defendant. And also further 
that, the plaintiff having signed the release, she is conclusively pre- 
sumed to have known its contents. 

The jury were instructed that there was no evidence in'the casé 
that any fraudulent representations were made to plaintiff, or 
that she was induced to sign'the release by fraudulent representa- 
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tions, and that if “there was a genuine dispute between plaintiff 
and defendant touching defendant’s liability under the policy, 
and that there was reasonable doubt as to defendant being liable 
for $1,000, and that said dispute was compromised by the pay- 
ment by defendant of $800 to plaintiff, then your verdict must 
be for the defendant even though you may further believe 
from the evidence that the defendant was wrong or mistaken 
in the position it took.” And another instruction asked by 
the defendant, to the purport that if, at all times during the 
negotiations, defendant’s attorney, in good faith, denied all lia- 
bility for any sum under the policy, the verdict should be for 
defendant, was refused. The court modified the said instruction 
as follows: “The court instructs the jury that if you believe from 
the evidence that the defendant, through its attorney, at all times 
in its negotiations with the plaintiff or her representatives, in 
good faith acting under the reasonable belief that it owed plain- 
tiff nothing, denied its liability to plaintiff for any sum under 
the policy of insurance referred to in evidence and in good 
faith without deceiving her compromised with her for $800 
paid to her by it, then your verdict must be in favor of de- 
fendant.” Instruction No. 1 given for plaintiff, in effect author- 
ized the jury to return a verdict in her favor if they found that 
defendant, by its agent, represented that it was not liable on 
said policy, and that she had no claim against defendant, and that 
her husband had changed his occupation, and that under a clause 
of the policy she could in no event recover more than $800; pro- 
vided, they believed that said statements were false, and that the 
denial of liability was not made in good faith by defendant, and 
that plaintiff was at said time in great distress of mind on ac- 
count of the death of her husband, and that she was without 
business experience and ignorant of her rights, and that she 
believed and relied on said statements, and so believing she had 
no claim for more than $800, did receive the said $800 and sur- 
render the said policy without any other or further consideration. 
The jury returned a verdict for plaintiff for $200 and interest. 
From the judgment defendant appealed. 

The defendant’s brief and argument cover a wide field, and 
there is not much fault to be found in its position as to the law 
relating to compromises of disputed rights, and the effect to be 
given to written agreements. 

[1] It must be conceded that it is well settled law that a party 
is bound by the language of his written contract, and that it is 
not competent for him to undertake to destroy its effect by trying 
to contradict its terms by oral testimony. 

[2] And it may also be conceded that the compromise of a dis- 
puted claim is supported by a sufficient consideration. But the 
question is raised by the respondent that there was no such con- 
sideration here, as the plaintiff’s claim was for a liquidated de- 
mand. It is held that, where the amount of the benefit in a policy 
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was for a fixed sum, a settlement and receipt for a less sum was 
without consideration. Goodson vs. National M. A. Association, 
gt Mo. App., loc., cit. 351. “Where an unqualified tender of part 
of a liquidated amount is accepted, it will not prevent an action 
for the balance, as the acceptance was without consideration.” 
St. Joseph School Board vs. Hull, 72 Mo. App. 403. The pay- 
ment of a less sum is no consideration for the discharge of a 
larger liquidated amount. Crowder vs. Continental Casualty Co., 
115 Mo. App., loc. cit. 539, 91 S. W. 1016. These authorities are 
applicable if the transaction is to be treated as a mere receipt 
of plaintiff's claim. 

But we will first consider the dispute raised as to whether 
plaintiff was entitled to anything under the policy, as defendant 
claimed that deceased had unnecessarily exposed himself to ob- 
vious danger, in which case the policy was void, and also that he 
had changed his occupation to one more hazardous, in which case 
the liability of the company was limited by the amount of pre- 
mium paid. 

[3] As we view the case, the only real question at issue was 
whether the dispute as to those matters was made in good faith. 
“Compromises are favored in law. They tend to diminish liti- 
gation and promote the repose of society. Compromise agree- 
ments are upheld where the parties fairly suppose that their rights 
are doubtful.” King vs. Ins. Co., 36 Mo. App., loc. cit. 140. A 
compromise stands upon the same footing as other contracts; 
it must be fairly entered into and conducted by the parties who 
have a dispute as to their rights. If there be an actual dispute, 
and the compromise is effected by a fair process of dealing, it is 
binding upon the parties. But if the dispute is not raised by one 
of the parties in good faith, and the settlement is procured by his 
false artifices and false representations, and the other, relying 
upon such representations, agrees to the proposed compromise in 
ignorance of his rights, the agreement is void. In this respect, 
the maxim of the law, that “fraud vitiates all contracts,” applies. 

[4] The only question before us is, as has been said, was the 
compromise the result of an honest dispute between the parties, 
or was it the result of a dispute raised for the purpose of de- 
frauding plaintiff of the full benefit of the policy of insurance; 
and, in our view, the evidence was properly directed to the issue. 

The manner in which deceased came to his death was not 
shown to have been occasioned by his exposure to obvious 
danger unnecessarily. It is true, he was killed by putting his 
hands on the uninsulated wire. But this proof fell far short of 
showing that he intentionally came in contact with these wires, 
and, in the absence of which, the presumption is that the act was 
not done voluntarily, unless his intention was to commit suicide, 
but that it was accidental. That he had not changed his occupa- 
tion to one more dangerous was sufficiently shown. 

Plaintiff's evidence went to show that all liability of the de- 
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fendant for any sum whatever was predicated upon the ground 
that deceased had changed his occupation, which was no excuse 
at all for denial ofsall liability. Afterwards, the defendant re- 
ceded from its position in that respect, and acknowledged that 
it was liable under the limited liability clause and offered to settle 
for about $666, a sum much less than its actual liability under 
said clause. Finally, the settlement was effected by paying plain- 
tiff $800, $50 in excess of such liability if said clause was ap- 
plicable. We think the evidence thus far indicates that defend- 
ant’s purpose was first to avoid all liability under the policy, but, 
finding that the plaintiff was persistent in her demand and had 
consulted with a lawyer, it changed its tactics and insisted that 
she settle her claim under the limited liability clause, for which 
there was no good excuse whatever. Being a woman of little 
business knowledge and not knowing her rights, she accepted the 
proposed settlement, having previously discharged her lawyer, 
and entered into the written contract denominated a “Compro- 
mise Release,” relying upon the representations of defendant’s 
agent. We think there was sufficient evidence to submit the is- 
sue to the jury whether or not the purported compromise was pro- 
cured by fraud. 

We will not discuss the question raised by defendant that it 
was not essential that its contention that it was not liable was in 
truth legally correct, but it was sufficient if there was a reason- 
able doubt on the part of defendant of its liability, as that mat- 
ter was submitted to the jury, and their finding is conclusive 
thereon. 

[5] The instructions given by the court were of the most con- 
flicting character. Those for defendant eliminated all question 
of fraud in the procurement of the compromise, while plaintiff’s 
instruction predicated her right to recover on the ground that 
it was procured by fraud. But, as the error was only prejudicial 
to the plaintiff, it is not a good ground for complaint upon the 
part of defendant. 

[6] As the plaintiff, in her reply to defendant, failed to tender 
back the $800 she had received, it is insisted that the reply did 
not state a cause of action. It is the rule that, where a party 
seeks to avoid a contract on the ground of fraud, it is his duty 
to tender back to the other party what he has received from him 
before he can recover; that is, he cannot receive the benefit of 
the transaction that he seeks to set aside. But this is not a 
case where the rule applies, for the reason that plaintiff is en- 
titled to more than she has received, and the law treats it as a 
payment. The plaintiff gave credit for it in her petition. It is 
said, in such cases, the payment of such less sum is not a suffi- 
cient consideration to support the settlement, since the beneficiary 
gained nothing thereby, nor did the insurer lose anything. Good- 
son vs, Accident Association, 91 Mo. App. 339; St. Joseph School 
Board vs. Hull, 72 Mo. App. 403. 
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In cases of this kind the party seeking to set aside a release on 
the ground that it was obtained by misrepresentation is not com- 
pelled to tender back the amount he received at the time the 
release was obtained before he can claim the difference between 
the amount then paid and the whole amount due. Winter vs. 
K. C. Cable Co., 73 Mo., App. 173. 

All other assignments of error are unimportant, as, in our 
opinion, the judgment is for the right party, for which reason 
it should be affirmed, and it is so ordered. All concur. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


First Circuit. 


LYNCH 
US. 


TRAVELERS’ INS. CO. (No. 979.)* 


BROKERS—AGENCY FOR INSURED—BREACH OF WARRANTY. 


An insurance agent applied to decedent to take out insurance, which he 
agreed to do. The agent did not regularly represent defendant, but 
went to defendant’s office, and presented an application for a policy 
containing false answers made by the agent to questions relating to 
decedent’s physical condition; the application being signed by the 
agent as a “broker, solicitor, agent, or subagent.” The policy was 
made out and delivered to the agent, who collected the premiums 
from decedent and paid the same to defendant’s agent, by whom he 
was paid commissions. The policy itself incorporated the statements 
made in the application, and provided that all of them should be re- 
garded as warranties made by the insured on accepting the policy. 
It was delivered to the insured, and by him accepted and retained 
without objegtion. Held, that the agent was not the agent of the 
insurer in such sense as to estop the latter from asserting that the 
agent’s misstatements constituted breaches of warranty in defense of 
the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 999-1015; Dec. Dig. § 379.) 


ACCIDENT POLICY—BREACH OF WARRANTY—“BODILY DE- 
FORMITY.” 

Where an application for an accident policy warranted that insured had 
no bodily deformity, and it was conceded that he was born without 
fingers on his right hand, there was a sufficient breach of warranty 
to avoid the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 681-690, 694-606; Dec. Dig. 
§ 201.) ' 


* Decision rendered, Nov. 27, 1912. 200 Fed. Rep. 193. 
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In Error to the District Court of the United States for the 
District of Maine; Clarence Hale, District Judge. 

Action by Thomas J. Lynch, as executor of the estate of Fred 
S. Thorne, against the Travelers’ Insurance Company. Judg- 
ment for defendant, and plaintiff brings error. Affirmed. 


Before Colt, Putnam, and Dodge, Circuit Judges. 


Grorce W. Heseiton, of Gardiner, Maine, for Plaintiff in 
Error. 

Harvey D. Eaton, of Waterville, Maine, for Defendant in 
Error. 

DonceE, C. J. 

The plaintiff’s testator obtained a verdict at the first trial, but 
this court reversed the judgment, and remanded the case for 
further proceedings, on May 27, 1910. Travelers’ Insurance Co. 
vs. Thorne, 180 Fed. 82, 103 C. C. A. 436, 38 L. R. A. (N. 8.) 
626. ‘There has been a second trial, in February, 1912, at which 
the court, upon the conclusion of the evidence, directed a verdict 
for the defendant, and the case is now here upon the plaintiff’s 
exceptions. The original plaintiff has died since the second trial ; 
his executor being now plaintiff and appellant in his place. 

[1] The evidence at the first trial is so fully set forth in the 
former opinion of this court that no restatement of it here will 
be required. It was held insufficient to support a finding that 
Burns was the defendant company’s agent in the purchase and 
issuance of the policy sued on, or a finding that the defendant 
company had ratified Burns’s acts therein, and had thus waived 
or lost the right to avail itself of any breach of the warranties 
which Burns had caused to be expressed in Thorne’s name, as 
part of the application for the policy, and later of the policy it- 
self. The appellant’s brief concedes that the only material ad- 
ditions to that testimony at the second trial were the testimony 
of a new witness that no previous application by Thorne for in- 
surance had been rejected, and testimony tending to show that 
Thorne had no impairment of vision. These additions clearly 
had no direct relation to the question raised as to Burns’s al- 
leged agency for the defendant, or the defendant’s alleged rati- 
fication of Burns’s acts. But the appellant also contends that the 
evidence at the second trial “cleared up several points that were 
misapprehended” by this court in its consideration of the evi- 
dence at the first trial, and that its former opinion now appears 
to have been “founded on a misunderstanding of the facts,” and 
“consequent misapprehension of the testimony in regard to in- 
ception of the contracts of insurance, and a misconception of 
the ground of the defendant’s liability.” 

A careful consideration of all that has been specified by the ap- 
pellant as misunderstood, misapprehended, or misconceived by 
this court in its former opinion, or as cleared up by the evidence 
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at the second trial, has left us unable to discover anything of this 
nature which we can consider sufficient to require or justify 
conclusions differing from those previously announced regarding 
the questions upon which the case turns. These are: Were any 
of the warranties contained in the policies sued on false? and was 
Burns shown to have been the defendant company’s agent in such 
a sense, or to such an extent, that it can rightly be charged with or 
bound by his knowledge of the falsity of any warranty, and thus 
to have waived its breach ? 

The appellant urges that it is clear upon the present record 
that Burns’s prior application to the company which he regularly 
represented (the Employers’ Liability Insurance Company) had 
never been refused, and that the former opinion is incorrect in 
stating that it had been refused, in assuming that there was any- 
thing in Burns’s testimony tending to show that he testified un- 
truly upon this question, and also in supposing a difference upon 
this point which did not exist, between the facts in this case and 
the facts in Thorne vs. Casualty, etc., Co., 106 Me. 274, 76 Atl. 
1106, which the opinion discusses. The appellant further urges 
that it has been conclusively proved at the second trial that 
Thorne had no impairment of vision. But the utmost effect of 
all this is to show that there was no breach of two out of the 
three warranties claimed by the defendant company to have been 
false. The case stands precisely as before as to the remaining 
warranty in question, namely, that Thorne had no bodily de- 
formity, which warranty is further considered below. 

The appellant also urges that the former opinion shows the 
degision in Thorne vs. Casualty, etc., Co. to have been misap- 
prehended by this court, in that it supposes Burns to have been 
held by the Maine court in fact the agent of the defendant in 
that case, whereas the decision was only that the defendant re- 
ferred to was estopped to deny Burns’s agency, and in that it 
states the finding of the Maine court to have been based upon 
Burns’s delivery of the policies to Thorne, whereas this was only 
one out of several grounds for the decision. But, even if we were 
to construe the decision referred to as the appellant construes it 
in these respects, we should still be unable to adopt its result. 

The undisputed facts of the case are that Thorne, complying 
after some demur with Burns’s solicitation, told Burns he would 
take insurance to the amount of $10,000, which Burns undertook 
to procure for him, the selection of the companies who were to 
be the insurers being left wholly to Burns; that Burns thereupon, 
by means of applications which he filled out without further con- 
sultation with Thorne, procured not only two policies for the 
amount of insurance Thorne had agreed to take, one of them be- 
ing the $5,000 policy now sued on, but also the $10,000 policy 
also now sued on, insurance which Thorne had never said he 
would take. The warranties claimed to have been false formed 
a part of both policies when the defendant company issued them 
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to Burns for delivery to Thorne. It was entirely open to Thorne 
to refuse to accept both policies when Burns brought them to 
him for acceptance, if they made him warrant what he never 
agreed to warrant. It was also entirely open to him to refuse 
the $10,000 policy, because he had never said he would take 
more than the first $10,000 insurance. But he accepted both 
policies, warranties included, without demur, paid the premiums 
for them, and retained them without objection down to the time 
of his accident. 

In soliciting Thorne to let him place this insurance, Burns 
certainly was not acting as the defendant’s agent. ‘Thus far he 
was acting only as broker, and only on his own account. If he 
afterwards became the defendant’s agent for any purpose, it 
was after his selection of that company and during his subse- 
quent dealings with it. In such transactions a broker may indeed 
become the agent of each party in matters which do not con- 
flict. If acts done or knowledge possessed by Burns during these 
dealings can be regarded as binding the company for any pur- 
pose, they can be so regarded only on the theory that adoption 
or ratification of them by the company is to be implied from its 
delivery of the policies to him for Thorne, or from its receipt 
of the premiums from Thorne through him. 

Were the applications filled out by Burns to obtain these pol- 
icies alone to be considered, the statements in Thorne’s name 
which they contain might have been regarded as representations 
only, collateral to the contract, and forming a basis for it, but 
as to which substantial truth in everything material to the risk 
is all that is required of the applicant. Phoenix, etc., Co. vs. Rad- 
din, 120 U. S. 183, 7 Sup. Ct. 500, 30 L. Ed. 644. And, in vtew 
of the Maine statute, Burns’s knowledge of omissions, misde- 
scriptions, or false statements in the applications might have 
bound the company, had it issued and delivered to him policies 
not expressly conditioned upon the truth of representations made 
to obtain them. 

The statements in the applications upon which the defendant 
company relies in this case were not connected with the policies 
merely by reference in it to them. They were carried into the 
policies themselves, and by the express terms of each policy made, 
beyond doubt, part of the contract itself. No insurance is un- 
dertaken by policies thus expressed, except upon condition that 
the warranted statements contained in them are strictly true. 
See, in this court, Hubbard vs: Mutual, etc., Association, 100 
Fed. 719, 40 C. C. A. 665. 

Not only were the express terms of the policies such as to put 
it beyond doubt that the truth of the warranties set forth in them 
was part of the consideration ‘for which they were issued, but 
they distinctly provided that the warranties were “made by the 
insured upon acceptance of this policy.” Thorne cannot be said 
to havé a¢cepted the policies before Burns delivered them to him, 
and if they weré not, as delivered to him, such: policiés as he had 
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consented to take, he could have refused, instead of accepting, 
them. His acceptance bound him by: the express terms of the 
policies, wherein all previous negotiations and arrangements were 
merged, and if, by reason of accident, inadvertence, or. mistake, 
they failed to express the agreement intended by him and the de- 
fendant company to be made, his remedy was in equity. Insur- 
ance Co. vs. Mowry, 96 U. S. 544, 547, 24 L. Ed. 674. 

That any waiver by the defendant company of express con- 
ditions thus inserted in the policies for its own protection and 
relief when they were tendered to Thorne for his acceptance 
can justly be implied from Burns’s acts or knowledge in con- 
nection with the transaction, we are still unable to believe. The 
premiums received by Burns from Thorne when the latter ac- 
cepted the policies were paid for the policies as accepted, and 
their receipt by Burns for the company can therefore afford no 
additional support to the claim that there has been a waiver. 

[2] There can be no question as to the falsity of the warranty 
that Thorne had no bodily deformity. It is conceded that he was 
born without fingers on his right hand. The breach of this war- 
ranty is enought to bar any recovery under the policies. The 
rights of the parties are governed by the law of Maine, and it is 
admitted that the legislation of that state contains no statutory 
provisions like those in force in Massachusetts (St. 1907, c. 576, § 
21), making a breach of warranty immaterial unless the matter 
warranted increases risk of loss. In the absence of any such 
legislative change in the law, the court has no choice but to give 
the breach of warranty proved its recognized effect and exonerate 
the insurer. The court is not at liberty to consider the question 
which the appellant seeks to raise, whether Thorne’s deformity 
increased the insurable risk in his case or not. He warranted 
that he had no deformity at all, and if, as we think, the insurer 
is not shown to have waived this defense, either expressly or by 
implication, the verdict ordered for the defendant was clearly 
right. 

op ‘he judgment of the District Court is affirmed, and the ap- 
pellee recovers its costs of appeal. 


> 


Ore 


MUTUAL TRUST & DEPOSIT CO. vs. TRAVELERS’ 
PROTECTIVE ASS’N OF AMERICA. (No. 7,760.)* 
(Appellate Court of Indiana, Division No. 1.) 


FINDINGS AND GENERAL VERDICT—JUDGMENT NON OB- 
STANTE VEREDICTO. 


Where, in an action on an accident insurance policy providing that there 
‘ should be no ‘liability, unless there were :visible marks of injury, the 


* Decision rendered, Jan. 21, 1913: 100 N. E. Rep..451. 





458 Insurance Law Journal Vol. 42. {Mar., 1913 


jury found specially that there were no such marks, the court properly 
gave judgment for defendant notwithstanding a general verdict for. 
plaintiff. 

(For other cases, see Insurance, Cent. Dig. §§ 1785-1787; Dec. Dig. § 670.) 


LAYTON vs. INTERSTATE BUSINESS MEN’S ACCI- 
DENT ASS’N.* 


(Supreme Court of Iowa.) 


ACCIDENT INSURANCE—LIABILITY—INSANITY—EVIDENCE. 


In an action on an accident policy exempting insurer from liability for 
disability or death occasioned by bodily or mental infirmity, evidence 
held not to justify a finding that insured at the time he committed 
suicide acted under a temporary impulse, but to show that his in- 
sanity possessed the character of permanency and so an infirmity. 


(For other cases, see Insurance, Cent. Dig. §§ 1707-1728; Dec. Dig. § 665.) 


ACCIDENT INSURANCE—CONTRACTS—CONSTRUCTION. 

The courts construe an accident policy most strongly against insurer and 
hold it to the letter and spirit of the contract. 

(For _ cases, see Insurance, Cent. Dig. §§ 292, 294, 298; Dec. Dig. § 
146. 

ACCIDENT INSURANCE—SUICIDE. 

A stipulation in an accident policy that insurer shall not be liable for in- 
tentional suicide will be enforced. 

(For other cases, see Insurance, Cent. Dig. § 1185; Dec. Dig. § 465.) 


~* Decision rendered, Jan. 15, 1913. 139 N. W. Rep. 463. 


McDERMOTT vs. HAWKEYE COMMERCIAL MEN’S 
ASS’N.* 


(Supreme Court of Iowa.) 


ACCIDENT INSURANCE — INTOXICATION — BURDEN OF 


PROOF. 

In an action on an accident policy, which stated that the insured could 
not recover for injuries sustained while under the influence of in- 
toxicating liquors, the burden was on the defendant to prove such 
intoxication. 

(For other cases, see Insurance, Cent. Dig. §§ 1645-1668; Dec. Dig. § 646.) 


* Decision rendered, Jan. 14, 1913. 139 N. W. Rep. 472. 
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ACCIDENT INSURANCE—INTOXICATION—QUESTIONS FOR 
JURY—EVIDENCE. 


In an action on an accident policy, the question whether plaintiff was under 
the influence of intoxicating liquors at the time of the accident was, 
under the evidence, for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1732-1770; Dec. Dig. § 668.) 


GENERAL ACCIDENT, FIRE & LIFE ASSUR. CORPO- 
RATION vs. LACY Er AL.* 


(Court of Civil Appeals of Texas. Dallas.) 


FAILURE TO PAY LOSS—DAMAGES—ATTORNEY’S FEES. 

Acts 31st Leg. c. 108 § 35, making an insurer, failing to pay a loss within 
thirty days after demand, liable to pay the loss with damages and 
attorney’s fees for the collection of the loss, requires a specific al- 
legation in the petition of demand and refusal to pay within the time 
prescribed, and a petition merely alleging that, though often requested, 
insurer has refused to pay the policy or any part thereof, is not suf- 
ficient to justify the recovery of the damages and attorney’s fees. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


* Decision rendered, Nov. 2, 1912. On motion for rehearing, Dec. 
21, 1912. 151 S. W. Rep. 1170. 


HOKE vs. NATIONAL LIFE & ACCIDENT INS. CO. 
, (No. 15,508.) * 


(Supreme Court of Mississippi.) 


ACCIDENT INSURANCE—APPLICATION. 


Where an insured, through no misapprehension or ignorance, signs an 
accident insurance application which makes false statements material 
to the risk, he cannot recover on the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 540, 549; Dec. Dig. § 256.) 


* Decision rendered, Dec. 2, 1912. Suggestion of error overruled, Jan. 
6, 1913. 60 South. Rep. 218. 
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POTTER vs. ETNA LIFE INS. CO.* 
(Supreme Court of Washington.) 


ACCIDENT: INSURANCE—POISON. 


In an action on an accident policy, evidence held to warrant a finding that 
insured died from accidental poisoning. 


— oon) cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
5. vse 


* Decision rendered, Dec. 14, 1912. 152 S. W. Rep. 407. 


GRUEN vs. STANDARD LIFE & ACCIDENT INS. CO. 
oF ‘DETrRoIT, MicH.* 


(St. Louis Court of Appeals. Missouri.) 


Or RENEWAL — CANCELLATION —RETURN OF PRE- 


An insurance policy being renewed subject to all the provisions of the 
policy, one of which is that the policy may, at any time, and for any 
cause, be canceled on written notice, a check for the unearned portion 
of the premium being mailed with the notice, the renewal may be 
canceled without return of any premium; none having been paid for 
the renewal. 


(For other cases, see Insurance, Cent. Dig. §§ 509-512; Dec. Dig. § 230.) 
* Decision rendered, Dec. 19; 1912. .-128 Pac. Rep. 647. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


Sr1xtH Circuit. 


HARVEY 
vs. 


FIDELITY & CASUALTY:-CO. (No. 2,265.)* 


ACTIONS ON POLICIES—LIMITATION BY PROVISIONS OF 
POLICY. 


Reasonable provisions in an insurance policy, limiting the time for suit 
thereon, are valid, and, unless waived, are binding upon the parties. 


(For other cases, see Insurance, Cent. Dig. §§ 1544-1550; Dec. Dig. § 622.) 


a ON POLICY—LIMITATION BY PROVISIONS OF POL- 

CY. 

An accident policy provided that, in case of death of the insured, an 
action on the policy must be brought within six months after the 
death. Insured disappeared from‘a vessel on which he was a pas- 
senger under circumstances which, as shown by the undisputed tes- 
timony, rendered it impossible that he could have been rescued or 
reached land. Within a month plaintiff applied for and was granted 
letters of administration on his estate, and presented proofs of death; 
but the claim was rejected-on the ground that it was not shown that 
death resulted from a cause within the policy. Nearly four years 
afterward an action was commenced on the policy. There was no 
evidence of the death of insured at any other time or in any other 
manner than as shown in the proofs previously submitted, nor was 
the death at any time denied ‘by: defendant. Held, that in the -ab- 
sence of waiver, or of any en for the delay, the action was barred 
by the limitation in the policy. 


(For other. cases, see Insurance, Cent. Dig. §§ 1544-1550; Dec. Dig. §. 622.) 


In Error te the Circuit Court of the United States for the 
Western District of Michigan; Arthur C. Denison, Judge. 

Action at law by Frances Harvey against the Fidelity & Cas- 
ualty Company. Judgment for defendant, and plaintiff brings 
error. Affirmed. 


Before Warrington and Knappen, C..J., and Sessions, D. J. 


Joun W. Sutng, of Sault Ste. Marie, Mich., for Plaintiff in 
Error. 

Davipson, Hupson.& GREEN, of Sault Ste. Marie, Mich., for 
Defendant in Error. 


* Decision rendered, Dec. 3, 1912. 200 Fed. ‘Rep. 925. 
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. Sessions, D. J. 

On January 4, 1905, the defendant issued to plaintiff’s hus- 
band, Thomas R. Harvey, an accident insurance policy in which 
plaintiff was named as beneficiary. On January 4, 1906, the 
policy was duly renewed for a term of one year. The material 
provisions of clause 14 of the policy, relating to notice and proof 
of claim and commencement of suit, were as follows :— 

“14. Written notice as early as may be reasonably possible 
must be given the company at New York City of death or dis- 
ability for which a claim is to be made, with full particulars 
thereof, and full name and address of the assured. Affirmative 
proof of death, * * * must also be so furnished to the 
company within two months from the time of deathh * * * 
Legal proceedings for recovery hereunder may not be brought 
before the expiry of three months from date of filing final proofs 
at the company’s home office, nor brought at all unless begun 
within six months from time of death, * * * Claims not 
brought in accordance with the provisions of this paragraph will 
be forfeited to the company.” 

In the spring of 1906, Mr. Harvey made a business trip to 
Buffalo and other Eastern cities, and on his return took pas- 
sage at Cleveland, Ohio, on the freight steamer Goodyear, also 
licensed to carry a limited number of passengers, for Sault Ste. 
Marie, Mich., where he resided. He had no baggage. About 
4 o'clock in the afternoon of April 22d he stated that he was 
not feeling very well and retired to his stateroom. He was never 
seen again. About two hours later the captain of the boat went 
to Harvey’s room to call him to supper, and then discovered 
that he was missing. His shoes, outer clothing, collar, watch, and 
pocketbook were in the stateroom. A thorough, but unsuccess- 
ful, seach was made. ‘The steamer was turned back upon her 
course to the point where he was last seen, without finding any 
trace of him. At the time of Mr. Harvey’s disappearance, the 
vessel was off Thunder Bay Island, in Lake Huron, at least four 
miles from shore. There was a stiff breeze and considerable sea. 
The temperature was nearly at freezing. No other boats were 
in sight. ‘The members of the ship’s crew are agreed that no 
person could have lived in the cold water to reach shore, and that 
there was no possible chance of escape or rescue. The Good- 
year did not stop at any port until she reached Sault Ste. Marie, 
where the disappearance of Mr. Harvey was reported and a fur- 
ther unsuccessful search made for him. 

On May 12, 1906, the plaintiff made application to the pro- 
bate court of Chippewa County for letters of administration upon 
the estate of her husband, filing the usual verified petition there- 
for, which was granted on June 9, 1906. On May 15, 1906, 
plaintiff filed with defendant’s local agent at Sault Ste. Marie 
proofs of death, with the affidavits of the captain, first mate, 
chief engineer, second engineer, and wheelsman of the steamer 
Goodyear, stating in detail the circumstances and particulars of 
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the disappearance of Mr. Harvey and their positive convictions 
that he was drowned. These proofs were forwarded to the de 
fendant by its local agent, with a letter stating that a full in- 
vestigation had been made, and recommending the payment of 
the claim. In reply defendant’s accident examiner sent the fol- 
lowing letter :— 
“New York, May 21, 1906. 
“The Victor E. Metzger Ins. Agency, Sault Ste. Marie, Mich. 
—Dear Sir:— In re Thos. R. Harvey, policy No. 3105601. Mr. 
Benson sent us, under date of May 16th, your letter to him of 
May 15th, signed W. H. King, and several statements relative 
to the death of Mr. Harvey. The statements are all to the effect 
that Mr. Harvey must have been drowned, because he disap- 
peared from the boat, and there was no way of saving him. 
That, however, is not sufficient proof that the death of Mr. 
Harvey was from causes covered by the accident policy; that is 
to say, the beneficiary must prove that death resulted directly 
and independently of all other causes from bodily injuries sus- 
tained through external, violent and accidental means (suicide, 
sane or insane, not included). The fact that he disappeared from 
the ship is not sufficient ground upon which to base a claim un- 
der the accident policy. If you will please bring this to the at- 
tention of the beneficiary or those representing her, you will 
much oblige, Yours truly, 
“Alfred Tyrrill, Accident Examiner.” 
Defendant’s local agent sent a copy of the above letter to plain- 
tiff’s attorneys, with a request for an early reply. No reply was 
given, and nothing further was done until November 18, 1907, 
when plaintiff's present attorneys wrote the defendant, asking 
if proofs of death had been filed, and what action had been taken. 
On November 25, 1907, the defendant replied, stating that the 
claim had been rejected, and denied any liability. This suit was 
commenced February 3, 1910. At the close of the plaintiff’s 
proofs, Judge Denison, who presided at the trial, directed a 
verdict for defendant, upon the ground that plaintiff had not 
brought her action within the time specified in the policy, and 
therefore could not recover. This ruling presents the only ques- 
tion requiring consideration. 
The contention of plaintiff that defendant’s pleading was in- 
sufficient to permit the defense made may be disregarded, be- 
cause the alleged defect was not in any way called to the atten- 
“on of the lower court at the time of the trial. Defendant gave 
notice of such defense, and based its motion for a directed ver- 
dict upon that ground. It is now too late to challenge the suffi- 
ciency of the pleading. f porreb iis 
[1] Reasonable provisions in an insurance policy limiting the 
time for suit thereon are valid, and, unless waived, are binding 
upon the parties. Riddlebarger vs. Hartford Fire Ins. Co., 7 
Wall. 386, 19 L. Ed. 257; Harris vs. Phoenix Ins. Co., 149 Mich. 
285, 12 N. W. 935; Turner vs. Casualty Co., 112 Mich. 425, 70 
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N. W. 808, 38 L. R. A. 529, 67 Am. St. Rep. 428. Plaintiff con- 
tends that defendant’s letter of May 21, 1906, above quoted 
constituted a waiver of its right to rely upon the limitation pro- 
visions of the policy. The letter itself is a refutation of this 
contention. In it the defendant impliedly admitted the death 
of Mr. Harvey, and denied liability solely upon the ground that 
the proofs did not show that his death was caused by accident 
within the terms of the policy. There was no request for delay, 
or for further proofs of death, and no intimation that the defend- 
ant intended to waive any of its rights under its contract. Har- 
ris vs. Phoenix Ins. Co, supra. 

[2] Plaintiff's main contention, however, is that the right of 
action will not finally and certainly accrue until the expiration 
of seven years from the time of the disappearance of her hus- 
band, when, if he is not heard from in the meantime, the legal 
presumption of his death will arise, and, therefore, that, under 
the circumstances, the provision in the policy limiting the time 
within which suit must be commenced is unreasonable, and can- 
not be urged and enforced against her. But she did not wait 
the length of time required to create the legal presumption of 
death before commencing her suit, and the disappearance of her 
husband was not unxplained; hence the proof of his death has 
not been materially strengthened by the lapse of time. 

[3] Death, like any other fact, may be proved by circumstan- 
tial evidence alone. Fidelity Mutual Life Association vs. Mett- 
ler, 185 U. S. 308, 22 Sup. Ct. 662, 46 L. Ed. 922; Northern 
Pac. Ry. Co. vs. King, 181 Fed. 913, 914, 104 C. C. A. 351; The 
San Rafael, 141 Fed. 270, 72 C. C. A. 388; Owners of Ship 
Swansea Vale vs. Rice, [1912] A. C. 238. Here the known cir- 
cumstances and conditions surrounding the disappearance of Mr. 
Harvey establish the fact of his death by drowning even beyond 
a reasonable doubt. Plaintiff almost immediately applied for 
and obtained from the probate court letters of administration 
upon his estate. Defendant has at no time denied the fact of his 
death. No one with knowledge of the facts has, at any time, had 
any doubt as to his death having occurred between 4 and 6 o’clock 
in the afternoon of April 22, 1906. The sole subject of con- 
troversy has been the manner and cause of death. The rules 
of law relating to unexplained disappearance have no applica- 
tion to the case here presented. In re Miller’s Will, 67 Misc. 
Rep. 660, 124 N. Y. Supp. 825. 5s ad 

No legal excuse or justification is shown for plaintiff’s long 
delay in commencing suit, and the trial judge did not err in di- 
recting a verdict for defendant. ; . 

The judgment of the Circuit Court is affirmed, with costs. 














Misc.]. National Surety Co. vs. Western Pac. Ry. Co. 465 







NATIONAL SURETY CO. vs. WESTERN PAC. RY. CO. 
(No. 1,987.)* 






(United States Circuit Court of Appeals, Ninth Circuit.) 







INDEMNITY INSURANCE—ACTION ON BOND—EVIDENCE. 


A statement made in an application by a corporation to a surety company, 
as a basis for a bond indemnifying the corporation against loss 
through the dishonesty of its treasurer, that all checks drawn by him 
should be countersigned by another officer, is immaterial in an action 
on a subsequent bond of a different tenor, not based on such applica- 
tion, and containing no reference to it. 


(For other cases, see Insurance, Cent. Dig. §§ 1671, 1672; Dec. Dig. § 650.) 










ACTION ON INDEMNITY POLICY—INSTRUCTIONS. 

The rule that checks drawn on a bank by a depositor should be charged 
against the deposits in the order in which they were made held ptop- 
erly applied in an action by a corporation on a bond indemnifying it 
against loss through the negligence of its treasurer, based on his 
alleged negligence in making deposits in the bank after knowledge of 
its insolvency. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. 










INDEMNITY INSURANCE—CONDITIONS OF CONTRACT—PRE- 
CAUTIONS AGAINST LOSS. 

A provision in a policy indemnifying a corporation against loss through 
the dishonesty or negligence of its treasurer, requiring the corporation 
to take all reasonable steps and precautions to prevent any loss for 
which the insurer would be liable, did not require it to examine the 
books of a bank in which the treasurer deposited its funds, to as- 
certain the bank’s financial condition. 


(For other cases, see Insurance, Cent. Dig. §§ 875, 87514; Dec. Dig. § 332.) 














ACTION ON INDEMNITY POLICY—INSTRUCTIONS—NOTICE 
OF LOSS. 

A policy indemnifying a corporation against loss through the dishonesty 
or culpable negligence of its treasurer provided that “immediate no- 
tice” should be given the insurer on “the discovery by the employer 
that a loss has been sustained, or of facts indicating that a loss has 
probably been sustained.” A bank in which the treasurer deposited 
funds of the corporation failed, and twenty days after it closed the 
corporation gave notice of a claim under the policy, on the ground 
of culpable negligence of the treasurer in making deposits after 
he had notice of the bank’s insolvency. Held, that in an action on the 
policy the court properly instructed that the closing of the bank alone 
did not charge the corporation with knowledge of any loss within the 
policy, nor did knowledge even of acts which raised a suspicion of 
fraud or negligence on the part of its treasurer, but that it had the 
right to wait before giving notice until it discovered facts which 
would justify a careful and prudent man in charging another with 
fraud or culpable negligence, and also properly instructed on the 
evidence that whether it gave immediate notice after having such 


200 Fed. Rep. 675. 
























* Decision rendered, Oct. 28, 1912. 
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knowledge, giving the term a reasonable and practical construction, 
was a question of fact for the jury. 


(Foe yo ned cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. 
.) 


NOTICE OF LOSS—“‘IMMEDIATE NOTICE.” 


“Immediate notice” of loss under an indemnity insurance policy means 
no more than that degree of promptitude which is reasonable under 
the circumstances. 


(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 


(For other definitions, see Words and Phrases, vol. 4, pp. 3397-3402; vol. 
8, p. 7681.) 
Ross, Circuit Judge, dissenting. 


CONTINENTAL CASUALTY CO. vs. WYNNE.* 
(Supreme Court of Oklahoma.) 


ACTION ON POLICIES—PLEADING. 

The court did not err in permitting plaintiff to introduce evidence under 
the pleadings, over defendant’s objection. 

(For other cases, see Insurance, Cent. Dig. §§ 1593, 1605, 1606, 1608; Dec. 
Dig. § 634.) 


ACTION ON POLICIES—ADMISSIBILITY OF EVIDENCE. 


In an action on a policy of insurance against accidents, where total and 
continuous inability to perform work for a period of fifty-two weeks 
was alleged as resulting from a broken shoulder, plaintiff was per- 
mitted to testify regarding the continued pain and suffering caused 
by the wound and resulting operations made necessary by it; and, 
further, that at the end of the period of indemnity his arm had not 
recovered so as to be of use, etc. Held, not error, as this evidence 
was competent on the question of continuous disability to work. 


(For other cases, see Insurance, Cent. Dig. §§ 1691, 1692; Dec. Dig. § 659.) 
NOTICE OF ACCIDENT—EVIDENCE. 


Where an accident policy provided that in case of accident the insured 
should, within fifteen days thereafter, give notice of the same to the 
insurance company at its office issuing the policy, held, that evidence 
that insured, within four or five days after the accident, wrote a letter 
to the company, at its issuing office, advising it of his injury, and that 
the company, on the nineteenth day after the injury, replied thereto, 
inclosing blanks and requests for detailed information, without men- 
tioning the date it had received insured’s notice, and making no claim 
that it was not received within fifteen days, was sufficient evidence 
to warrant the jury in finding that notice had been given as required 
by the. policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1707-1728; Dec. Dig. § 665.) 


* Decision rendered, Dec. 7, 1912. 129 Pac. Rep. 16. Syllabus by the 
Court. 
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ACTION ON POLICIES—SUFFICIENCY OF EVIDENCE. 


Evidence examined, and held to show that plaintiff had furnished the 
insurance company sufficient “affirmative proofs of loss of time” with- 
in thirty days after the termination of the period of its ae, as 
required by the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1707-1728; Dec. Dig. § 665.) 


ACCIDENT INSURANCE—“TOTAL DISABILITY.” 


“Total disability,’ under the provisions of an accident insurance policy, 
does not mean absolute physical inability on the part of the insured 
to transact any kind of business pertaining to his occupation. It 
exists, although the insured may be able to perform a few occasional 
or trivial acts relating thereto, if he is not able to do any substantial 
portion of the work connected with his occupation. 

(For éther cases, see Insurance, Cent. Dig. § 1310; Dec. Dig. § 524.) 


(For other definitions, see Words and Phrases, vol. 8, pp. 7010-7012.) 


(Additional Syllabus by Editorial Staff.) 
ACTION ON POLICIES—ISSUES AND PROOF. 


Where the petition on an accident policy alleged that affirmative proofs 
of loss of time had been furnished, evidence that plaintiff wrote to 
the company, claiming indemnity and asking for blanks if additional 
proof was required, and that the company answered, denying all 
liability and refusing blanks on which to make a mere formal proof, 
was not within the issues. 


(For other cases, see Insurance, Cent. Dig. §§ 1632-1644; Dec. Dig. § 645.) 


FOWLER vs. TITLE GUARANTY & SURETY CO.* 


(Supreme Court of Kansas.) 


INDEMNITY INSURANCE—BOND—WAIVER OF CONDITIONS. 


‘A bond issued by an insurance company for the purpose of indemmifying 
an employer against loss by the fault of an employee will not be held 
invalid because not signed by the employee, although the bond ex- 
pressly so provides, when the bond has been delivered by an agent 
of the company to the insured and the premium collected, and when 
the company has a separate writing, signed by the employee, which 
imports the same undertaking by the employee as would his signature 
to the bond; on the contrary, the condition will be held to have been 
waived. 


(For other cases, see Insurance, Cent. Dig. §§ 253-262; Dec. Dig. § 141.) 


INDEMNITY INSURANCE—INVALID CONDITIONS—WAIVER. 

When such a bond, containing a condition which renders it void at its in- 
ception, is delivered to the insured, and the premium is collected by an 
authorized agent, it will be presumed that the company waived ‘the 
condition rather than that it intended to perpetrate a fraud. 


(For other cases, see Insurance, Cent. Dig. §§ 1645-1668; Dec. Dig. § 646.) 


* Decision rendered, Jan. 11, 1913. 129 Pac. Rep. 171. Syllabus by the 
Court. 











‘Under a bond executed on behalf of a foreign insurance company, con- 
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SOUTHWESTERN SURETY INS. CO. vs. ANDERSON 
ET AL.* - 
« (Court of Civil Appeals of Tome. - Texarkana.) - 


FOREIGN CORPORATIONS—LOCAL SECURITY—CONDITIONS 
OF BOND. 


ditioned to pay all of such company’s “lawful obligations to any 

and all citizens of that state of Texas,” and subject to “successive 

suits by citizens of the state of Texas so long as any part of the 

same shall not be exhausted,” a policyholder was not bound to present 

his claim to the receiver of the insurance company on its failure te 

pay according to the terms of the policy, before suing on the bond. 
(For other cases, see Insurance, Cent. Dig. § 33} Dec. Dig. § 26.) 


* Decision rendered, Dec. 26, 1912. On motion for rehearing, Jan. 2, 
1913. 152 S. W. Rep. 816. 


Ore 


CREEM er aL. vs. FIDELITY & CASUALTY CO. or New 
Yorxk.* 


(Court of Appeals of New York.) 


ACTION ON POLICY—TIME: WITHIN WHICH ACTION MUST 
BE BROUGHT. 

A person injured by a subcontractor’s negligence, together with her hus- 
band, recovered judgments against the contractor, who, after pay- 
ment thereof, brought actions against the subcontractor and recovered 
a judgment against it in one action, which was affirmed by the Court 
of Appeals on June 25, 1906, and the subcontractor, holding a lia- 
bility policy requiring suit within 30 days, brought action against the 
surety company July 3, 1906. Held that, as no action arose against 


the surety company until final judgment was entered, the action wae 
brought in time. 


(For other cases, see Insurance, Cent. Dig. §§ 1544-1556; Dec. Dig. § 622.) 
* Decision rendered, Nov. 26, 1912. 100 N. E. Rep. 454. 


we OG 


KINGKADE vs. CONTINENTAL CASUALTY CO.* 
(Supreme Court of Oklahoma.) 


HEALTH INSURANCE—CONSTRUCTION OF POLICY. 


A health insurance contract provided: for the payment of indemnity m 
event the assured under certain. specified conditions suffered from 


——$— $$ — eee nn ms 
* Decision rendered, Dec. 3, 1912. .-128 Pac... Rep. 683. Syllabus by 





the Court. 
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any diseases enumerattd therein. The contract was so conditioned 
that it did not cover disability occasioned by or resulting from any 
chronic disease or diseases other than in acute and- fully developed 
form. Held, that the assured, being afflicted with chronic nephritis, 
was not entitled to recover thereunder. 


(For other cases, see Insurance, Cent. Dig. §§ 1177, 1178; Dec. Dig. § 454.) 
Williams and Kane, JJ., dissenting. 


HARPER vs. MICHIGAN MUT. TORNADO, CYCLONE & 
WINDSTORM INS. CO.* 


(Supreme Court of Michigan.) 


CYCLONE POLICY—TRANSFER OF PROPERTY—ASSIGNMENT 
OF POLICY—BY-LAWS—LOSS BEFORE ACCEPTANCE. 


The by-laws of defendant mutual insurance company provided that any 
member on application to the secretary and payment of a fee might 
sell or assign his policy, the assignment to be approved by the sec- 
retary on the policy assigned,-but that the insurance of any member 
should cease on the sale of the property insured, except that the mem- 
ber should be liable for all assessments until the policy had been 
withdrawn and canceled and the membership terminated. Plaintiff 
purchased certain property covered by insurance in defendant com- 
pany October 28, 1911, the policy being assigned by the vendors to 
plaintiff November 8th following, but before the policy was sent to 
defendant for its approval of the transfer the building insured was 
destroyed by a cyclone, after which the secretary approved the trans- 
fer. Held, that the insurance under the policy ceased on the sale of 
the property to plaintiff, and, there having been no approval of the 
transfer of the policy by defendant’s secretary at the time of the 
loss, there was no reattachment of the policy, and the insurer was 
not liable. 

(For other cases, see Insurance, Cent. Dig. §§ 794-822; 825-828; Dec. 
Dig. § 328.) 


REATTACHMENT OF POLICY—AUTHORITY OF AGENT—PUB- 
LIC POLICY. 

Where insurance under a cyclone policy had terminated by a transfer of 
the property by insured, the insurer’s officers or agents were pre- 
vented by public policy from validating the policy, so that the in- 
surance would reattach after the destruction of the insured property 
in the meantime. 


(For other cases, see Insurance, Cent. Dig. § 1039; Dee. Dig. § 393.) 
* Decision rendered, Dec. 17, 1912. 139 N. W. Rep. 27. 
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EMPIRE STATE SURETY CO. vs. PACIFIC NAT. LUM- 
BER CO. (No. 2,115.)* 


(United States Circuit Court of Appeals, Ninth Circuit.) 


EMPLOYER’S LIABILITY INSURANCE—ESTOPPEL TO DENY 
LIABILITY. 

Defendant issued to plaintiff an employer’s liability policy of insurance 
containing a proviso that it should not be liable for any loss arising 
from an injury to an employee due to the failure of plaintiff to ob- 
serve any statute affecting the safety of persons. An injured em- 
ployee brought suit against plaintiff, and defendant, as permitted by 
the contract, took exclusive charge of the defense with plaintiff’s 
consent, and carried the case to the Supreme Court of the state, where 
a judgment for the plaintiff therein was affirmed. Held, that by so 
doing defendant waived any defense of nonliability under its policy 
because of such proviso. 

(Foe one) cases, see Insurance, Cent. .Dig. §§ 1026-1040, 1057; Dec. Dig. 

388. 


* Decision rendered, Oct. 7, 1912. 200 Fed. Rep. 224. 


STATE ex ret. NAT. EMPLOYEES’ ASS’N vs. BARTON, 
State Auditor. (No. 17,806.)* 


(Supreme Court of Nebraska.) 


REGULATION OF COMPANIES—STATUTES. 


The act of 1873 (Gen. St. 1873, c. 33, p. 428) entitled, “An act regulating 
insurance companies,” applies to all kinds of insurance in this state 
except life insurance, which is expressly omitted from the operation 
of that act. 


(For. other cases, see Insurance, Cent. Dig. §§ 4, 14; Dec. Dig. § 4.) - 


RIGHT TO DO BUSINESS—PROCEDURE. 


All companies whose object is to transact insurance business in this state 
must obtain license as the statute provides. 


(For other cases, see Insurance, Cent. Dig. § 5; Dec. Dig. § 5.) 


Sect Mecca etendadeseteeesannistacenconencttndn ceesipnteoneeo scar cbdaimdlentioosgnsa. rots cee rhain stad ocean aemsaat 
* Decision rendered, Dec. 18, 1912. 139 N. W. Rep. 225. Syllabus by 
the Court. 
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BUTLER BROS. vs. AMERICAN FIDELITY CO.* 


(Supreme Court of Minnesota.) 


INDEMNITY POLICY—FAILURE TO OBSERVE STATUTE— 
“STATUTE AFFECTING SAFETY OF PERSONS.” 


In this action to recover from the insurer in a liability insurance contract 
the amount paid by the insured in the settlement of an action brought 
against him, made after the insurer had denied liability under the 
contract and refused to defend the action, it is ‘held the accident was 
not caused by “the failure of the insured to observe a statute affecting 
the safety of persons,” was covered ‘by the ‘contract, and the insurer, 
in denying liability and refusing to defend the action after notice, 
breached the contract. 


(For other cases, see Insurance, Dec. Dig. § 437.) 


INDEMNITY POLICY—ACTION—NOTIFICATION OF INSURED. 


It was not necessary to notify the insurer of a second action brought for 
the same cause after the voluntary dismissal of the first action, where 
the insurer was notified of the first action, but denied liability, and 
refusal to defend the ‘same. 


(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 559.) 


INDEMNITY POLICY—SETTLEMENT OF CLAIM—NOTICE TO 
INSURER—WAIVER. 


By its denial of liability and refusal to settle or defend the action, the 
insurer released the insured from its agreement not to settle a claim 
without the consent of the insurer, and waived the condition of the 
contract making a judgment after trial of the issue a condition pre- 
cedent to a recovery by the insured under the contract. 

-_ rod cases, see Insurance, Cent. Dig. §§ 1026-1040, 1057; Dec. Dig. 

a 


INDEMNITY POLICY—DENIAL OF LIABILITY—SETTLEMENT 
—PRESUMPTIVE EVIDENCE OF LIABILITY. 


Where the insurer has agreed to settle or defend an action brought to 
recover of the insured for an accident covered by the policy, and has 
wrongfully refused to so settle or defend the action, and the in- 
sured defends the same and in good faith makes a settlement thereof, 
he may recover the amount paid on such settlement, unless it is 
shown that there was in fact no liability, or that the amount paid was 
excessive. The settlement is presumptive evidence that there was 
a liability and as to the amount thereof. 


_ other cases, see Insurance, Cent. Dig. §§ 1026-1040, 1057; Dec. Dig. 
388 


INDEMNITY POLICY—PLEADINGS—ISSUES. 


The record in this case considered, and held to show that the question 
of the insured’s liability in the case settled was not an issue under 
the pleadings, that such issue was not tried by consent, and that it 
was not shown by the evidence that insured was not liable for the 
accident, or that the amount paid in the settlement thereof was ex- 
cessive. 


(For other cases, see Insurance, Cent. Dig. §§ 1632-1644; Dec. Dig. § 645.) 


* Decision rendered, Jan. 3, 1913. 139 N. W. Rep. 355. Syllabus hy 
the Court. 
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ADMISSION OF EVIDENCE—PREJUDICIAL ERROR. 
There was no prejudicial error in the admission of certain evidence. 
Holt, J.; dissenting. 


CURFMAN vs. FIDELITY & DEPOSIT CO. oF MaryLanp.* 
(Kansas City Court of Appeals. Missouri.) 


ACTIONS AGAINST FOREIGN CORPORATION—VENUE. 


Under R. S. 1909, § 7042, which provides that service against a foreign 
corporation authorized by the insurance Superintendent to do business 
in the state may be had on the superintendent in an action begun in 
any county in the state, and that such service shall be binding and 
deemed personal, such corporation, for the purposes of venue in civil 

actions, was a resident of each county of the state, and the circum- 
stance that the summons was issued to and was served in the county 
of the official. residence of the Superintendent is. immaterial. 


(For other cases, see Insurance, Cent. Dig. § 33; Dec. Dig. § 26.) 


* Decision rendered, Nov. 25, 1912. Rehearing denied, Dec. 31, 1912. 
152 S. W. Rep. 126 
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MARYLAND CASUALTY :CO. vs. GAFFNEY .MFG. CO.* 
(Supreme Court of South Carolina.) 


INSURANCE AGENTS. 


Under Civ. Code 1902, § 1810 (Civ. Code 1912, § 2714), providing that any 
person soliciting insurance in behalf of a foreign, insurance company, 
or taking or transmitting other than for himself any application for 
insurance or policy to or from such company, etc., shall be held to 
be acting as agent of the company for which the act is done or the 
risk taken, an insurance agent who, because he could, not write a 
policy, in his own company, “brokered” it to the agent of another 
company was the agent of such other company, and his knowledge was 
imputable to it. 


(For other cases, see Insurance, Cent. Dig. §§ 99, 100; Dec. Dig. § 73.) 
* Decision rendered, Jan. 16, 1913. 76 S. E. Rep. 1080. 
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AMERICAN NAT. INS. CO. vs. RODRIGUEZ.* 
(Court of Civil Appeals of Texas. San Antonio.) 


STATUTES—REPEAL—SERVICE ON DOMESTIC INSURANCE 
COMPANIES—“MAY ONLY.” 


Acts 31st Leg. c. 108, § 34, providing that process in the case of domestic 
insurance companies of certain kinds “may” be served “only” on 
certain of their officers, or by having a copy at the home office, and 
that laws relating to corporations in general shall apply to such com- 
panies so far as pertinent and “not in conflict” with the provisions of 
this act repeals, so far as concerns such companies, Rev. St. 1895, art. 
1222, as amended by Acts 28th Leg. c. 47, authorizing service of 
citation in an action against an incorporation company on its local 
agent. 

(For other cases, see Insurance, Dec. Dig. § 610.) 


(For other definitions, see Words and Phrases, vol. 5, pp. 4420-4447; vol. 
8, p. 7719.) 


* Decision rendered, Jan. 15, 1913. 152 S. W. Rep. 871. 








Duffie vs. Bankers’ Life Ass'n. 


SUPREME COURT OF IOWA. 


DUFFIE 
US. 


BANKERS’ LIFE ASS’N or Des Mornes.* 


ACTIONS—QUESTIONS FOR JURY. 

Where an insurance agent delayed for almost a month forwarding an 
application to the company, and the company, although it knew from 
the examining physician’s report that the application had been taken, 
did nothing in the matter, it was a question for the jury, in an action 
for negligently failing to pass on the application prior to the ap- 
plicant’s death, whether the delay was unreasonable. 


(For other cases, see Insurance, Cent. Dig. §§ 195-202; Dec. Dig. § 130.) 


DELAY IN PASSING ON APPLICATION—EXCUSES. 


That an application for insurance and the medical report had not been 
received by the company did not relieve it of liability for an unrea- 
sonable delay in passing on the application, where its failure to re- 
ceive them was due to the negligence of its agent. 


(For other cases, see Insurance, Cent. Dig. §§ 195-202; Dec. Dig. § 130.) 


DELAY IN PASSING ON APPLICATION—EXCUSES. 


Where an insurance agent told an applicant that the application would be 
forwarded to the company immediately after the medical examination 
and that the certificate would be in effect after passing the physical 
examination, it could not be said as a matter of law that his failure 
to make any inquiry relieved the company of liability for an unrea- 
sonable delay in passing on the application; it being at most a ques- 
tion for the jury whether the applicant was at fault. 


(For other cases, see Insurance, Cent. Dig. §§ 195-202; Dec. Dig. § 130.) 


DELAY IN PASSING ON APPLICATION—LIABILITY. 


Where an applicant for insurance was a young man thirty-two years old, 
his medical examination was satisfactory, and the physician recom- 
mended him, his employment was not hazardous, and his character 
all that could be desired, it was a question for the jury, in an action 
for damages from the company’s unreasonable delay in passing’ on the 
application, whether the application would have been accepted and 
the certificate issued if it had been passed on. 


(For other cases, see Insurance, Cent. Dig. §§ 195-202; Dec. Dig. § 130.) 


DELAY IN PASSING ON APPLICATION—LIABILITY. 


An insurance company, acting under a franchise from the state, which 
has solicited and obtained an application for insurance and received 
payment of the fees or premiums exacted, is bound to either furnish 
the insurance or decline to do so within a reasonable time, and, if 
it fails to do so, it is liable for the damages resulting therefrom. 


(For other cases, see Insurance, Cent. Dig. §§ 195-202; Dec. Dig. § 130.) 
—————<—<—<$—$_$<_$< $< _$_$<_$_$_—$—_————————————— 


* Decision rendered, Feb. 18, 1913. 139 N. W. Rep. 1087. 
Vol. XLII.—30. 
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ACTION—PARTIES. 


An action against an insurance company for the damages from its negligent 
failure to pass upon an application for insurance prior to the death of 
the applicant must be brought in the name of the applicant’s legal 
representative and not in the name of the proposed beneficiary. 


(For other cases, see Insurance, Cent. Dig. §§ 195-202; Dec. Dig. § 130.) 


Appeal from District Court, Poweshiek County; Byron W. 
Preston, Judge. 

Action for damages resulted in a direct verdict for defendant 
and judgment thereon. The plaintiff and intervener appeal. Af- 
firmed in part and reversed in part. 


Bray & SHIFFLET, of Grinnell, and O. M. Brocxertr, of Des 
Moines, for Appellant. 

I. M. Earnie, of Des Moines, for Appellee. 

Lapp, J. 

The plaintiff is the widow of Joseph M. Duffie, who departed 
this life July 9, 1911. He had applied to the defendant associa- 
tion on June 8th preceding for a certificate of membership 
therein, stipulating the payment of an indemnity of $2,000 upon 
his death; but the association had failed to accept or reject the 
application, and, in this action, recovery of that amount as 
damages is sought by plaintiff, who was named as proposed 
beneficiary in the application, on the ground “that defendant 
negligently failed to take any action upon said application be- 
fore the death of said Joseph M. Duffie and negligently failed 
either to issue to him a certificate of insurance as provided for 
therein or to reject said application and give him notice thereof 
in sufficient time to enable him to procure other insurance,” and, 
in consequence of such negligence, she was deprived of the 
benefit of the insurance. ‘The widow, as a duly appointed and 
qualified administratrix, filed a petition of intervention, wherein 
she prayed judgment for damages to the estate of deceased on 
the grounds: “That defendant’s said agent carelessly and neg- 
ligently failed to send the application of said decedent to the 
home office of the defendant association after he had been ex- 
amined by defendant’s examining physician at Tama, Iowa; 
that, in consequence of such negligence on the part of said agent, 
no policy or certificate of life insurance was issued to said ap- 
plicant by the defendant association; that, if said application had 
been forwarded by said agent to the home office of the defendant 
association as soon as said applicant was examined by defend- 
ant’s examining physician at Tama, Iowa, the defendant associa- 
tion would have issued and delivered a policy or certificate of life 
insurance for $2,000 to said applicant before he died, and such 
insurance would have been in force at the time of his death.” At 
the conclusion of plaintiff's evidence, the court directed a ver- 
dict for the defendant, and this is the only ruling of which com- 
plaint is made. 
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The facts admitted or proven on the trial first should be 
stated. The defendant is a mutual assessment insurance associa- 
tion. T. P. Rogers, at the time in question, was its general agent, 
and had authority from the association to take the application 
and receive the notes hereinafter mentioned. Duffie’s applica- 
tion for membership in the association closed in words follow- 
ing: “I agree to accept the certificate of membership issued 
hereon and that the same shall not take effect until said certifi- 
cate (signed by the secretary or assistant secretary) is issued 
and received by me during my continuance in good health. This 
application and the certificate issued thereon, together with the 
articles of incorporation and by-laws (not reducing the insurance 
provided) which may be hereafter adopted, shall constitute the 
agreement or contract between me and the said association. I 
certify that I have carefully read the foregoing application. 
[Signature of the applicant in his own handwriting] Joseph M. 
Duffie.” This was at the date mentioned, and at the same time 
the applicant executed to Rogers his promissory note for $17 as 
membership fee required to be paid when making such applica- 
tion, and delivered to Rogers a guarantee deposit note for $34 
required by the articles of corporation and by-laws of defendant. 
For these Rogers gave Duffie a receipt in the words following: 
“The Bankers’ Life Association of Des Moines, lowa. I have 
this day taken the application of Mr. J. M. Duffie of Tama, Iowa, 
for $2,000 insurance in the Bankers’ Life Association, upon 
which he has given his guarantee note for $34.00 and paid in cash 
January 9, 1912, $17.00, all of which is to be returned promptly 
if the application is declined. The first quarterly payment on the 
insurance applied for will be due January 31, 1912. T. P. 
Rogers, Solicitor. Dated at , June 8, 1911.” On the 
back of this receipt, this appears: ‘Agents should not promise 
that certificate will be issued in less time than is reasonably as- 
signed to do the work, as disappointment may result, especially 
as frequently occurs, an extra amount of business comes in a 
bunch. The home office does all it can to expedite the issue and 
the agent can add material help if he will see that all applications 
are properly completed and full information given. If delay is 
unusual write for cause.” 


Rogers informed Duffie at the time that he could go to the 
office of Dr. Thompson within a day or two for examination, and 
the application would then be sent to the association and ex- 
plained to him; that the notes would be returned if the applica- 
tion were rejected. To his inquiry as to how soon the insur- 
ance would be in force, Rogers responded, “Upon the passage 
of the physical examination required by their physician.” 
Rogers left the application with Dr. Thompson on the same day, 
and two days later Duffie called and was examined by that phy- 
sician, who informed the applicant that he had passed a satis- 
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factory examination and that he (the doctor) had recommended 
him for membership of the association. 

As required by defendant’s rules, the physician mailed to Dr. 
Will, medical director of defendant, on the same day, a slip of 
paper signed by him showing that he had made the medical ex- 
amination of Duffie, and this reached defendant’s office June 12, 
1911. Rogers had been in the habit of calling at Thompson’s 
office for the application with the examination, and the doctor 
left these on the desk for him, where it remained until he 
learned that Duffie had drowned, whereupon the physician 
mailed them to defendant. The medical examination disclosed 
that Duffie, who was thirty-two years of age, was in fine physi- 
cal condition. He is conceded toshave been a man of good habits, 
good financial ability, and of good moral character. He had done 
all that was required of him to obtain the insurance. ‘The de- 
fendant was actively engaged through its agents in soliciting 
members of the association to whom certificates of insurance 
might be issued, and on an application of one Herman, pro- 
cured by Rogers, June 5, 1911, defendant issued a certificate June 
24th following. The defendant paid the $17 note out of its funds 
and caused it to be canceled July 28, 1911, after the association 
had been advised of the claim now made against it in this action, 
and it tendered the surrender of the guaranteed deposit note. 

It is to be observed that the petition does not proceed on the 
theory that from the retention of the application and unreason- 
able time without acting thereon acceptance of the application is 
to be presumed, nor on the theory that defendant is estopped 
from denying such acceptance because of having misled the ap- 
plicant in some way. See Winchell vs. Iowa State Ins. Co., 103 
Towa, 189, 72 N. W. 503. The action is not based on contract 
either express or implied, but solely on tort; the theory of the 
plaintiff being that, having solicited and received the application 
for insurance, it owed the applicant the affirmative duty either 
of rejecting the application or of accepting it within a reasonable 
time, and upon breach of such duty it is liable for all damages 
suffered in consequence of such breach. Let us first ascertain 
whether the evidence was sufficient to carry the issues involved 
in such a claim to the jury. 

[1, 2] I. Might defendant have been found to have been 
negligent? ‘The association was responsible for the conduct of 
Rogers when acting within the scope of his agency, and it is ad- 
mitted that he allowed the application to lie on the physician’s 
desk a month lacking a day, though it was his duty to forward it 
promptly to the association. But he was not alone at fault, for 
the association was aware as early as June 12, 1911, that the 
application had been taken, and yet did nothing in the matter 
during the twenty-seven days intervening his death. In the case 
of another application taken at about the same time and in the 
same vicinity there was a delay of but nineteen days in issuing 
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the certificate. We think whether defendant in the exercise of 
ordinary diligence should have passed on the application prior to 
Duffie’s death was fairly put in issue. The association was 
bound by the acts of its agents and chargeable with any conse- 
quences that resulted from the failure of Rogers to promptly 
forward the application and physician’s report. In other words, 
if the association was under a duty to promptly act on the ap- 
plication and notify Duffie, as we think it was, it cannot shield 
itself from the responsibility by the fact that the application and 
medical report had not been received by it and therefore it 
could not act. See Northwestern Mutual Life Ins. Co. vs. Nea- 
fus, 145 Ky. 563, 140 S. W. 1026, 36 L. R. A. (N. S.) 1211. 
The possession of these by its agent had the same effect as if they 
were in the possession of the association at its home office. As- 
suming then that the application and medical report had been 
promptly forwarded by the agent, and that the application was 
not accepted or rejected within the time intervening prior to his 
death, it seems manifest that whether this was an unreasonable 
delay was for the jury to determine, and we so hold. 


[3] II. But it is argued that is was as much the duty of the 
applicant to inquire as it was that of the insurer to give the in- 
formation, and this or similar expressions will be found in sev- 
eral decisions holding that mere silence on the part of the in- 
surer is not as strong evidence of acceptance as of rejection. 
Whether this were so or not, as bearing on whether an accept- 
ance should have been inferred, it cannot be said that the duties 
of the parties were reciprocal. The applicant had done all he 
could or was required to do in the matter. He had the right to 
assume that the application would be forwarded immediately 
after the medical examination and was so assured. This, with 
the suggestion that the certificate would be in effect after passing 
the physical examination, was well calculated to lull him into 
supposed security. Moreover, about all he could have done was 
to withdraw his application and apply to another insurer for a 
policy, and this, one who has applied to a company of his choice 
would quite naturally hesitate to do. Under the circumstances, 
it cannot be said, as a matter of law, that the deceased was at 
fault in not stirring defendant to action by inquiry as to the cause 
of delay or in not withdrawing his application. At the most, 
this also was an issue appropriate for the determination of the 
jury. 

[4] III. Assuming then that the defendant was negligent and 
Duffie without fault as the jury might have concluded, can it be 
said that but for such negligence a certificate of insurance would 
have been issued? We think the jury might have found that, 
in all reasonable probability, had the association passed upon the 
application, it would have been accepted. Duffie was a young 
man of thirty-two years, his medical examination was satisfac- 
tory, and the physician had recommended him; his employment 
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as a farmer was not hazardous, and his character all that could 
be desired. The association was actively soliciting members, and 
it seems to us that the record leaves little if any doubt but that 
had the association ever passed on the risk, it would have been 
accepted and the certificate issued. As observed in Continental 
Ins. Co. vs. Haynes, 10 Ky. Law Rep. 276: “It is to be assumed 
that the company will accept the risk if advantageous to it, 
which it must be, if fairly and honestly contracted for, because 
that is the business in which it is engaged, and that is the object 
for which its agent acted; and therefore to allow it, under the 
reservation of the right to approve, to reject simply because a loss 
has occurred, would destroy the mutuality of the contract and 
inflict upon the party the misfortune he had provided against.” 

Contingencies might have arisen, as suggested by counsel for 
appellee, which would have led to a different conclusion, as, upon 
inquiry, it might have been ascertained that applicant was so ven- 
turesome or reckless in his conduct as to render him an undesir- 
able risk. It is enough to say that the record contains no inti- 
mation that such was the fact, and it ought not to be inferred 
that other than the truth would have been elicited by any in- 
quiries which the insurer might have prosecuted. If the appli- 
cant was of such disposition or temperament that the associa- 
tion would not, if it had acted, have accepted the application and 
issued the certificate, then no injury can be said to have resulted 
from the delay. Whether or not in all reasonable probability the 
certificate would have been issued had the association acted on 
the application can only be determined from the record as pre- 
sented to the court. 

[5] But it is said that a certificate or policy of insurance is 
simply a contract like any other, as between individuals, and that 
there is no such thing as negligence of party in the matter of 
delay in entering into a contract. This view overlooks the fact 
that the defendant holds and is acting under a franchise from the 
state. The legislative policy, in granting this, proceeds on the 
theory that chartering such association is in the interest of the 
public to the end that indemnity on specific contingencies shall 
be provided those who are eligible and desire it, and for their 
protection the state regulates, inspects, and supervises their busi- 
ness. Having solicited applications for insurance, and having so 
obtained them and received payment of the fees or premiums 
exacted, they are bound either to furnish the indemnity the state 
has authorized them to furnish or decline so to do within such 
reasonable time as will enable them to act intelligently and 
advisedly thereon or suffer the consequences flowing from their 
neglect so to do. Otherwise the applicant is unduly delayed in 
obtaining the insurance he desires, and for which the law has 
afforded the opportunity, and which the insurer impliedly has 
promised, if conditions are satisfactory. Moreover, policies or 
certificates of insurance ordinarily are dated as of the day the 
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application is signed, and, aside from other considerations, the 
insurer should not be permitted to unduly prolong the period 
for which it is exacting the payment of premium without in- 
curring risk. What was said in Northwestern Mutual Life Ins. 
Co. vs. Neafus, 145 Ky. 563, 140 S. W. 1026, 36 L. R. A. 
(N. S.) 1211, is pertinent: “If in this case there was evidence 
that the company was induced to reject the application for the 
sole reason that Neafus died before it acted upon it, or to show 
that his application, except for the fact of his death, would have 
been approved, we would have a very different question. We 
think there is a sound and well-defined distinction between a 
case in which the application under no circumstances would have 
been accepted and a case in which it would have been accepted, 
except for the fact that the applicant died before it was acted 
upon, and after the company had a reasonable time in which to 
act. While the application and receipt are to be treated merely 
as a proposal for insurance that it is with the company at its 
election to accept or reject, it may well be said that the company 
must act honestly and fairly on the application submitted to it, 
and which it impliedly at least agreed to accept, if satisfactory to 
it; and that if an application is satisfactory, and the company, 
if it had acted in a reasonable time, would have accepted the risk, 
it should not be allowed after holding the application for an 
unreasonable time to reject it, solely because of the death of the 
applicant. But, treating the case as we find it in the record, the 
delay, however unreasonable it may have been, cannot be con- 
strued into an acceptance of an application that no well-man- 
aged company, in the ordinary course of its business, would have 
accepted.” 

In Boyer vs. State Farmers’ Mutual Hail Ins. Ass’n, 86 Kan. 
442, 121 Pac. 329, 40 L. R. A. (N. S.) 14, recovery for the 
amount of insurance applied for was awarded because of negli- 
gent delay in not issuing the policy until after the loss, and in a 
note to the case as reported in 40 L. R. A. (N. 8.) 164, the 
annotator says that: “Whatever may be the decision of the 
jury on this question (delay), it cannot be doubted that the 
proposition that an insurer should be held liable for a loss sus- 
tained by an applicant for insurance because of the negligence of 
the insurer’s agent in failing to forward the application within a 
reasonable time is sound.” 

In Walker vs. Farmers’ Ins. Co., 51 Iowa, 679, 2 N. W. 583, 
the trial court instructed the jury that, if the agent had only the 
power “to receive and forward applications to the company for 
their approval or rejection, then, as such, he would be held 
to the use of ordinary diligence, and the defendant would be liable 
for his negligence in the performance of such duty; and if you 
find that said agent neglected to forward such application for 
rejection or approval within a reasonable time, considering all 
the circumstances, then the defendant must be held liable for 
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any loss occasioned by such neglect.” Of this, the court said: 
“It may be, but the point we do not decide, that defendant is 
liable for the neglect of its agent as contemplated in this instruc- 
tion; but in order to recover for such negligence the action must 
be based thereon and the petition must so declare.” And the 
instruction was held to be erroneous for that no such issue was 
raised on the pleadings. We are inclined to the opinion that the 
principle announced in this instruction is sound and that the 
facts of the case were such as to require its application. 

[6] IV. The application named plaintiff as his beneficiary, and, 
had the certificate issued, likely she would have been named 
therein as such. But there was no contract, and the negligence, 
if any, was that of failing to discharge a duty owing the de- 
ceased. Had the certificate issued, whether plaintiff or some one 
else were beneficiary would have been optional with the insured, 
and as the injury, if any, was to him, his representative alone 
can maintain the action for resulting damages. See Schmidt vs. 
Association, 112 Iowa, 41, 83 N. W. 800, 51 L. R. A. 141, 84 
Am. St. Rep. 323. 

As to plaintiff the judgment is affirmed. Because of the error 
in not submitting the issues to the jury, the judgment against 
the intervener is reversed. 

Preston, J., takes no part. 


———___— Oe ED 


COURT OF CHANCERY OF NEW JERSEY. 


POOLE 
vs. 


SUPREME CIRCLE, BROTHERHOOD OF AMERICA, et At.* 


MEMBERSHIP—CONTRACTS—INCREASE OF DUES—POWERS. 

One who entered into a death benefit fund which had a by-law that the 
dues should be fifty cents, except that when the receipts were in- 
sufficient they would be increased to sixty cents until the liabilities 
were paid, cannot be made to pay dues of ninety cents under a law 
allowing, in general terms, alterations and amendments to the laws, 
since this would impair the contract of membership. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


Bill by Hamlet Poole against the Supreme Circle, Brotherhood 
of America. Heard on pleadings and proofs. Decree for plain- 
tiff. 

See, also, 85 Atl. 453. 


* Decision rendered, Oct. 17, 1911. 85 Atl. Rep. 821. 
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Frank §. KatzENBACH, Jr., of Trenton, for Complainant. 

Joun F. Harnep, of Camden, and Mites M. Dawson, of New 
York City, for Defendants. 

WALKER, V. C. 

[1] The bill in this case is filed by the complainant on behalf 
of himself and all other members of the death benefit fund of 
the Supreme Circle, Brotherhood of America, and is a class bill. 
If successful, the decree will beneficially affect all of the class, 
notwithstanding none of them have made themselves active 
parties to the suit. Dan. Ch. Pl. & Pr. *238 et seq.; Wallworth 
vs. Holt, 4 My. & Cr. 619, 635. 

On September 17, 1904, the complainant became a member of 
the William Penn Circle, one of the subordinate circles or homes 
of the grand body, the Supreme Circle, Brotherhood of America, 
and in virtue of such membership he thereby became a member 
of the death benefit fund of the Supreme Circle. He made an 
application for membership in the fund, which stated the different 
benefits to be paid upon his death, according to the cause of 
death. This application was forwarded to the Supreme Circle by 
the subordinate circle, with request to register the complainant as 
a member of the death benefit fund. In response, the Supreme 
Circle sent to the William Penn Circle a communication, say- 
ing that the complainant had been registered in the fund. At 
the time of his admission the complainant was furnished with a 
copy of the constitution and by-laws of the William Penn Cir- 
cle, and of the death benefit fund laws of the Supreme Circle, 
which latter provided, in article 15, § 14, that “the dues to this 
fund shall be fifty cents per month for all members, * * * 
provided, however, that when the receipts * * * are not 
sufficient to pay the liabilities * * * the trustees shall in- 
crease the monthly dues to sixty cents until the income and cash 
in hand shall equal the liabilities.” In 1909 the Supreme Circle 
amended the death benefit fund laws by establishing a new rate 
of dues, which change made the dues payable by the complainant 
ninety cents instead of fifty cents a month, an increase of 80 
per cent in the cost of the complainant’s insurance. 

The Supreme Circle seeks to justify its action in thus raising 
the complainant’s dues under article 18, § 1, of the supreme laws, 
which provides that “alterations and amendments to these laws 
can be made after such alterations and amendments shall have 
been proposed in writing,” etc. 

There is no claim but that the amendment in " question was 
adopted with due formality. The question is one of power. It 
will be observed that there is no express power to alter the pro- 
visions as to the death benefit fund, which were part of the laws 
of the order at the time the complainant became a member. The 
power to make the alteration if it exists, is to be implied from 
the provisions quoted. 

[2] I have no hesitation in holding that the complainant’s 
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membership in the death benefit fund constitutes a contract be- 
tween him and the order, and one which could not be materially 
altered under the assumption of power to amend existing in the 
laws of the order in general terms. The remarks of Mr. Justice 
Pitney (now Chancellor), speaking for the Supreme Court in 
O’Neill vs. Supreme Council, etc., 70 N. J. Law (41 Vroom) 
410, 420, 57 Atl. 463, 467 (1 Ann. Cas. 422) are particularly ap- 
posite. He said, at page 420: ‘The third plea sets up that the 
benefit certificate was made in consideration of the full compli- 
ance by the plaintiff with all by-laws of the order then existing 
or thereafter to be adopted, and avers that on August 22, 1900, 
an amendment of the by-laws was made that went into effect on 
the Ist of October, declaring that $2,000 should be the highest 
amount paid on the death of a member upon any benefit certifi- 
cate theretofore or thereafter issued; wherefore the plaintiff is 
bound by the reduction of the benefit from $5,000 to $2,000, 
and has no cause of action by reason of such reduction. But it 
is very generally, if not universally, held that these benefit certifi- 
cates, like other contracts, confer a vested interest upon the mem- 
ber which may not be impaired by a subsequent amendment, even 
though the power to amend be reserved in general terms. If 
the member’s stipulation to comply with all by-laws thereafter 
enacted could be construed to relate to a by-law that reduced the 
benefit from $5,000 to $2,000, it must also relate to a by-law can- 
celing the benefit certificate entirely—a result wholly unjust 
and absurd. ‘This stipulation must be construed as referring 
only to reasonable by-laws and amendments adopted in further- 
ance of the contract, and not to such as would overthrow it or 
materially alter its terms.” 

[3] The fact that when the complainant became a member of 
the order the death benefit laws provided that his dues might be 
increased 20 per cent affords some reason for the proposition that 
they could not be increased beyond that figure without his con- 
sent; and that therefore they could not be increased at all under 
the general reserved power to alter or amend the laws of the 
order. However, upon the authority of the O’ Neill Case, it seems 
to me it must be held that the order had no power to increase 
the dues 80 per cent. If this increase is to be held good, then it 
would appear that the complainant and those in the class with 
him are at the mercy of the Supreme Circle with reference to any 
impairment of their contracts of membership in the death benefit 
fund which that circle may see fit to make. It is not an answer 
to say that the increase is necessary to the prosperity of the order. 
The plea of necessity is never, as I understand it, a valid defense 
against the performance of a contract. 

The impression made upon my mind at the conclusion of the 
oral arguments was that the complainant was entitled to prevail. 
Since then I have very carefully reviewed the case and consid- 
ered the able and voluminous briefs submitted, and have made an 
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examination of the authorities bearing upon the question at issue, 
and find that my first impression has been strengthened. 
There will be a decree for the complainant, with costs. 


SUPREME COURT OF KANSAS. 


DOBSON 
vs. 


TRIPLE TIE BEN. ASS’N.* 


MEMBERSHIP—FORFEITURE—ESTOPPEL. 


Ordinarily, if a benefit association receives and retains dues and assess- 
ments paid by a member after he is in default and subject to sus- 
pension and forfeiture and leads him to believe that he is still a 
member in good standing, it is estopped to insist on a forfeiture of 
membership; but on the testimony in the present case it is held that 
there was a forfeiture of benefits by reason of the nonpayment of dues 
by the member, and that there was no waiver of such forfeiture. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916, 2006, 2007; Dec. 
Dig. §§ 755, 819.) 


Appeal from District Court, Barber County. 

Action by Cora Dobson against the Triple Tie Benefit Asso- 
ciation. Judgment for defendant, and plaintiff appeals. Af- 
firmed. 


A. M. AppPLecEtT, of Woodward, Okla., and G. M. Martin, of 
Medicine Lodge, for Appellant. 
Dawes & MILLER, of Clay Center, for Appellee. 


Jounsron, C. J. 

This action was brought to enforce the payment of insurance on 
the life of John Dobson, the deceased husband of the appellant. 
Dobson had become a member of the Triple Tie Benefit Associ- 
ation in 1902, holding his membership in the local council of the 
association at Kiowa, Kan., and for some time prior to his death 
on December 25, 1908, he had served as local secretary of the 
council. The rules and by-laws of the association provided for 
the prompt payment of the monthly dues and assessments; and 
they further provided that if such monthly dues and assessments 
were not paid by the last day of the month the member so failing 
to pay promptly should thereby be suspended. The by-laws also 


* Decision rendered, Feb. 8, 1913. 129 Pac. Rep. 1173. Syllabus by 
the Court. 
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provided that a report should be made by the local secretary on 
a certain day of the month, and on failure to receive that report 
it should become the duty of the Supreme Secretary of the asso- 
ciation to notify the officers of the association that the local coun- 
cil had accordingly been suspended; and on a further delay 
it should become the duty of the Supreme Secretary to publish 
the suspension of the council in the official organ of the associa- 
tion. While acting as local secretary Dobson collected money 
from members, which he failed to promptly remit to the home 
office, as he was required to do, although repeated demands for 
payment were made upon him. Considerable of the correspond- 
ence relating to the forwarding of the dues paid to him as local 
secretary by other members of the local council was offered in 
evidence. It was claimed that Dobson became delinquent in his 
dues after October 1, 1908, and that under the by-law his certifi- 
cate lapsed on the last day of that month, and in one of the let- 
ters sent to him he was notified that he had been suspended. On 
the other side, it was contended that if there was a default in 
the payment of dues it was waived by the association in the ac- 
ceptance of money remitted by Dobson on November 27, 1908, 
and that by retaining the money it was estopped to declare the 
certificate invalid. Upon all the testimony the trial court found 
in favor of the association, and upon this appeal the question is 
principally one of fact whether Dobson was in good standing as 
a member when he died, or if there was a waiver of any default 
made by the retention of dues subsequently paid. 

If the association accepted payments of delinquent dues and 
assessments, and led the insured to believe that he was still a mem- 
ber, and that payments would be accepted notwithstanding the, 
delinquency, it would be estopped to claim a forfeiture of mem- 
bership. Foresters vs. Hollis, 70 Kan. 71, 78 Pac. 160, 3 Ann. 
Cas. 535; Benefit Association vs. Wood, 78 Kan. 812, 98 Pac. 219; 
Mosiman vs. Benefit Association, 82 Kan. 670, 109 Pac. 413. 

The testimony tends to show that Dobson was delinquent as to 
dues which had accrued for the months of October and No- 
vember prior to his death. The contention is that a payment of 
$5.25, made on December 7, 1908, was accepted by the Supreme 
Secretary, and that it operated to discharge Dobson’s obligation 
for unpaid dues. It appears that a payment of that amount was 
made at the time; but the testimony tends to show that it was 
not remitted in payment of his dues, but to pay the dues of other 
members, which he had collected as local secretary before that 
time, and which were not sent until letters of the most urgent 
kind had been written to him. It is also contended that an ex- 
cess payment of $2.40 was made in the preceding September, 
which the Supreme Secretary retained, and if Dobson was cred- 
ited with that amount there could be no forfeiture. There is 
testimony, however, that this amount was not remitted in pay- 
ment of his own dues, but was an excess payment made in be- 
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half of John Piper. In settling for the dues collected by Dobson 
from other members, it was found that he still owed $7.65; 
and it appears that the $2.40 excess payment for Piper was de- 
ducted from the $7.65, leaving $5.25, the amount of the money 
order remitted to pay the dues which Dobson had collected from 
others as local secretary. There was some confusion in the 
testimony as to the payment of dues which he received as secre- 
tary and those due from him as a member; but we find sufficient 
testimony to support the ruling of the court that he was delin- 
quent in the payment of his own dues at the time of his death, 
and, further, that there was no waiver of the delinquency by the 
association, nor any conduct which estopped it or its officers from 
insisting on a forfeiture of membership for noncompliance with 
the by-laws. 

The judgment of the District Court will be affirmed. All the 
Justices concurring. 


COURT OF CIVIL APPEALS OF TEXAS. 
Et Paso. 


HARDE 
US. 


GERMANIA LIFE INS. CO. et au.* 


LIFE POLICY — TRANSFER TO CREDITOR — CREDITOR’S 
RIGHTS. 


Transfer of a life insurance policy by a debtor to his creditor having no 
other insurable interest in his life, without reference to the form of 
such transfer, operates as a mortgage to secure the debt, interest, and 
premiums paid by the creditor to continue the insurance, with interest, 
such being the extent of the interest which the creditor can acquire 
in the policy, but to that extent the transfer is valid. 


(For other cases, see Insurance, Cent. Dig. §§ 1452, 1476-1478, 1481, 1482, 
1485; Dec. Dig. § 593.) 


Appeal from District Court, Harris County; Norman G. 
Kittrell, Judge. 

Action by J. S. Rice, as trustee in bankruptcy of the estate 
of T. W. House, en the Germania Life Insurance Company, 
which paid the money into court and impleaded Emma Harde, 
who claimed the policy. From a judgment awarding the fund to 
Andrew Dow and others, assignees of all the rights of the 
plaintiff, Rice, Mrs. Harde appeals. Affirmed. 


* Decision rendered, Jan. 24, 1913. Rehearing denied, Feb. 19, 1913. 
153 S. W. Rep. 666. 
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FisHER, SEARS & CAMPBELL, of Houston, for Appellant. 
E. P. & O. K. Hamsien, LANE, Wovrers & Story, and BAKER, 
Borrs, ParKER & Garwoop, all of Houston, for Appellees. 


McKeEnzir, J. 

This suit was instituted by J. S. Rice, as trustee of the estate 
of T. W. House, bankrupt, against the Germania Life Insurance 
Company to recover upon a $5,000 life policy issued to Louis 
Harde. The insurance company answered, admitting liability 
to the extent of $5,000 upon the policy, and tendered the amount 
into court, and prayed that Emma Harde, who had qualified as 
independent executrix under the will of Louis Harde, and was 
claiming the amount due under the policy and had made de- 
mand for such payment, be made a party to the suit, and that the 
sum so tendered into court be paid to the party entitled thereto. 

Emma Harde filed her answer, setting up her claim to the 
amount due under the policy as executrix of the estate of Louis 
Harde and individually; she being the wife of the said Louis 
Harde. 

Andrew Dow, Henry Albrecht, and Kate Scanlan intervened 
in the suit, and by permission of the court were substituted for 
the plaintiff, J. S. Rice, the trustee, alleging in their petition for 
intervention that they had acquired all the rights of the said trus- 
tee, and that they adopted the pleadings of the trustee in said suit. 

A trial by jury was waived, and the cause was submitted to 
the court upon an agreed statement of facts, made out and signed 
by counsel for the respective parties in accordance with the 
statute. The agreed facts are as follows :— 

“It is agreed by and between the undersigned interested par- 
ties to this suit, through their respective attorneys of record, 
that the following facts are true, and that proof thereof is hereby 
waived, and this agreement may be read in evidence and en- 
tered in the record in said cause as establishing such facts, to 
wit :-— 

“(1) That Louis Harde, the person who applied for and to 
whom was issued policy No. 21709 by the Germania Life In- 
surance Company, as the same is described and referred to in 
plaintiff's original petition herein, died in the city of Houston, 
Harris County, Tex., in April, 1908, testate, and by his will left 
his wife, Mrs. Emma Harde, sole devisee and legatee of his 
property and estate and, as such, independent executrix without 
bond of his will and estate. 

“(2) ‘That the will of the said Louis Harde has been duly 
probated in the probate court of Harris County, Tex., and that 
said Mrs. Emma Harde has qualified as the executrix under 
such will, and is now the duly qualified and acting independent 
executrix of the estate and will of said Louis Harde, deceased. 

“(3) That the said Louis Harde was not related to T. W. 
House by either consanguinity or affinity, and the said T. W. 
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House was not in any way dependent upon the said Louis Harde 
for support, and was not the adopted child of the said Louis 
Harde. 

“(4) That for many years prior to and up to October 17, 
1907, T. W. House was engaged in the banking business in the 
city of Houston, Harris County, Tex., conducting a private bank 
as sole owner thereof. 

“(5) That on September 27, 1895, said Louis Harde bor- 
rowed $2,000 from said T. W. House, and executed and deliv- 
ered his note therefor to said House, together with the insurance 
policy involved in this suit, as security for such debt, to effectuate 
which said Harde indorsed said policy as follows :— 


“« “F’ndorsements. 


“‘Ffouston, Tex., September 27, 1895. 
““T hereby assign and transfer the within policy to T. W. 
House as collateral security for a loan made me this day for 
$2,000.00 as is evidenced by my note to him for said loan, for 
value received. 


““TSigned] Louis Harde. 


““Witness: S. M. McAshan. R. H. Cabaniss.’ 

(6) That said Harde thereafter continued indebted to said 
House on account of loans in increasing amounts until same 
reached the total hereinafter stated on the date hereinafter men- 
tioned. 

“(7) That as holder of said policy as security for such indebt- 
edness said House paid to said insurance company, on the dates 
and up to the date hereinafter set forth, the following amounts 
as premiums on said policy of insurance, being the amounts neces- 
sary to preserve and keep said policy in force, and paid same at 
the request of said Harde and for the protection of said House 
in said indebtedness, to wit: July 28, 1900, $139.28; July 6, 
1901, $138.58; July 5, 1902, $137.22; July 2, 1903, $136.34; 
July 6, 1904, $135.71; July 6, 1905, $133.08. 

“(8) That on September 16, 1905, said Harde was indebted 
to said House on account of such loans (exclusive of such pre- 
miums paid) in the sum of $4,977.50, evidenced by two notes of 
said Harde to said House, to wit, one for $4,149.50, due June 10, 
1903, and the other for $828, due September 9, 1905; that on said 
September 16, 1905, said $4,977.50 was fully owing by said Harde 
to said House, as well as said sums paid for premiums as above 
stated, making a total on said date of said notes and premiums 
for insurance (exclusive of interest) of the sum of $5,797.71. 

“(9) That on September 16, 1905, said Harde not having paid 
said indebtedness due said House, he assigned said insurance 
policy to said House, in consideration of said House canceling 
and surrendering said notes to said Harde, and assigned said 
policy by the following written assignment thereof, to wit :— 

“For $1.00 to me in hand paid and for other valuable consid- 
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erations, the receipt of which is hereby acknowledged, I hereby 
assign, transfer and set over all my right, title and interest in 
policy No. 21709 on the life of Louis Harde of Houston, Har- 
ris County, Tex., issued by the Germania Life Insurance Com- 
pany, and all money which may be payable under the same to 
Thomas William House, of 203 Main street, Houston, Harris 
County, Tex., and for the consideration above expressed I do 
also, for my heirs, executors and administrators, guarantee the 
validity and sufficiency of the foregoing assignment to the above- 
named assignee, his successors, administrators and assigns, and 
their title to said property will forever warrant and defend. In 
witness whereof I have hereunto set my hand and seal at Hous- 
ton, Tex., this the 16th day of September, 1905. [Signed] 
Louis Harde, in presence of [Signed] A. S. Dyer. 

“State of Texas, County of Harris :— 

“On this day of September, in the year 1905, before 
me personally came Louis Harde, to me known to be the indi- 
vidual described in and who executed the foregoing instrument, 
and he acknowledged that he executed the same for the purposes 
therein mentioned. 

“*TSigned] E. N. Mills, Notary Public, in and for Harris 
County, Tex. 

“My time of office expires June 1, 1907.’ 

“And said House thereupon canceled and surrendered to said 
Harde said two notes, together with stock that had been placed 
by Harde with House as collateral security for said $828 note, 
and closed out the account of said Harde upon the books of said 
House with an entry to the effect that said notes had been ‘paid’ ; 
and said House opened an account on his books entitled ‘Louis 
Harde Insurance Account,’ to which account were charged the 
premiums paid by said House on said policy of insurance, and 
in which account this entry was made, dated September 16, 1905, 
‘Note and interest, $4,977.50,’ on the debit side thereof. 

“(10) That said House thereafter paid the following premi- 
ums on said policy at the dates stated hereinafter, same being 
necessary to preserve and keep said policy in force, to wit: 
July 6. 1906, $132.41; July 5, 1907, $131-73—which were charged , 
up to said ‘Louis Harde Insurance Account’ on the books of said 
House. 

“(11) That on October 17, 1907, said T. W. House was ad- 
judged a bankrupt by the United States District Court in and for 
the Southern District of Texas, at Houston, and J. S. Rice, W..B. 
Chew, and William D. Cleveland were duly and legally appointed 
by said court, on December 16, 1907, as trustees of the estate of 
T. W. House, bankrupt, and qualified as such according to law; 
that thereafter, on December 17, 1907, said Chew and Cleveland 
resigned as such trustees, and said Rice continued as the sole 
duly appointed, qualified, and acting trustee of said estate, vested 
with all the rights, titles, claims, equities, interests, and assets of 
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said T. W. House, and especially of any rights, title, or claim 
said House had in and to said policy of insurance. 

“(12) That after said Rice had taken charge of the estate of 
T. W. House, bankrupt, as trustee thereof, said Harde called at 
the office of said trustee, and stated that he understood said trus- 
tee intended to sue him on account of the indebtedness that he had 
theretofore incurred to said House, and objected thereto, because 
of his understanding that such indebtedness was wiped out by his 
absolute assignment of said policy to said House; that said 
Harde was thereupon informed by said trustee’s office that suit 
would not be brought against him, on account of the fact that 
it was the understanding of said trustee from such transaction 
between House and Harde that said policy had been absolutely 
assigned to House in cancellation of said indebtedness; and said 
trustee filed no suit against Harde, and made no claim against 
him. 

“(13) That in April, 1908, said Harde died, and said trustee 
in due time gave proper notice and proof of death to said insur- 
ance company, and performed all requirements to collect said 
policy, and said company accepted same, but declined to pay said 
policy because of the claim-made thereon by the.executrix of the 
said Harde estate, named above; and said J. S. Rice, trustee, 
thereupon filed this suit thereon. 

“(14) That Andrew Dow, Henry Albrecht, and Kate Scan- 
lan, for a valuable consideration paid, duly, legally, and properly 
acquired all the rights, titles, and interests, claims, equities, and 
assets, of said estate of T. W. House, bankrupt, so vested in said 
trustee, and especially of said claim on said insurance policy, 
and now own and hold same, and are entitled to whatever claim, 
right, and property in and to said policy and the proceeds 
thereof that said T. W. House or said trustee would have been 
entitled to. 

“(15) That the indebtedness owing by Harde to House, men- 
tioned above, was never paid, satisfied, or discharged, other than 
by the assignment of said insurance policy by Harde to House, as 
set forth above.” 

Upon the trial the court rendered judgement for the appellees 
for the sum of $5,000, from which judgment the appeal is taken. 

[1] Appellant’s first assignment of error, which refers to the 
overruling of demurrers to the petition, need not be considered, 
for the reason that when the parties submitted the cause to the 
trial court upon an agreed statement of facts the issues in regard 
to the pleadings were abandoned. Thalson vs. Sanchez, 13 Tex. 
Civ. App. 73, 35 S. W. 478; Scott vs. Slaughter, 97 Tex. 244, 
77 8. W. 949. 

By the fourth assignment of error appellant contends that the 
trial court erred in rendering judgment for appellees, because 
the assignment of the policy was void as being against public 
policy. 


Vol. XLII.—31. 
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[2] Our Supreme Court, in Cawthorn vs. Perry, 76 Tex. 383, 
13 S. W. 268, approved the trial court’s conclusion of law in con- 
struing an instrument identical with the one set out in the agreed 
facts. The language used by the trial court in its conclusion of 
law is as follows: ‘A creditor, by the transfer to him of a policy 
on the life of his debtor, can acquire no greater interest in the 
policy than such sum as will pay his debt and interest, and pre- 
miums paid by him and interest. The instrument of transfer to 
a creditor, no matter what form it assumes, must be construed 
either as a mortgage to secure his debt and interest, and premi- 
ums paid by him and interest, or construed as a transfer of such 
part of the insurance money as will pay him his debt and in- 
terest, and the premiums paid by him and interest. A construc- 
tion of the instrument of transfer which would give the creditor 
any more would be against public policy, in that it would make 
him interested in the speedy termination of the life of the as- 
sured, and at the same time would be a mere speculation on the 
chances of life.” 

In Manhattan Life Ins. Co. vs. Cohen, 139 S. W. 51, it is said: 
“Tn this state an assignment of such a policy to one without an in- 
surable interest is regarded as valid only to the extent of reim- 
bursing the assignee for amount paid out by him, with interest. 
If the assignee has paid out nothing for which he is in equity 
entitled to be reimbursed, the assignment is void; but if he has, 
because of the benefit received by the beneficiary, or the estate 
of the insured, the assignee is allowed such reimbursement, and 
the balance of the insurance money goes to the estate or the 
beneficiary. The grounds for holding the assignment void, ex- 
cept for the purpose of reimbursing the assignee, is that such 
transaction is a mere gambling contract, and that it is against pub- 
lic policy to create an interest in the early death of the insured 
on the part of one having no corresponding interest in his life, 
which is the case where the policy is assigned for an amount less 
than its face value.” 

In Coleman vs. Anderson, 82 S. W. 1057, it is held that the 
policy, even before death of the insured, is a chose in action, and 
as such may be assigned as collateral security for a debt or obli- 
gation, and the one to whom it is assigned has a lien on the policy, 
pledged to secure the payment of the indebtedness; and the as- 
signee cannot be deprived of the possession of the policy until the 
debt, principal, and interest, for which it is pledged, is fully paid 
off and discharged. 

From the authorities it appears that, the policy as assigned by 
Harde to House, and the rights of House under it, having passed 
by successive assignments to appellees, that such assignment, to 
the extent of the indebtedness, is valid. Coleman vs. Anderson, 
98 Tex. 570, 86 S. W. 730. We therefore overrule the assign- 
ment of error. 

By the fifth assignment of error appellant contends that the 
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trial court ered in rendering judgment for appellees, because 
House had no insurable interest in the life of Harde other than 
as a creditor, and the assignment of the policy was void, except 
as security for the debt; and, the debt having been barred by 
limitation at the time of the institution of the suit, House and 
his assigns were not entitled to a foreclosure of the lien upon 
the policy, or the proceeds thereof, as against the appellant. 

[3] Under the facts as agreed to, we do not think it could be 
contended that appellees are seeking to foreclose a lien upon the 
policy, or the proceeds thereof. We are of the opinion that the 
assignment, which was accompanied by the delivery of the policy 
by Harde to House, was made for the purpose of paying the debt 
which was owing by Harde to House, and at the same time, if 
the assignment of the policy was in payment of the debt, House 
thereby became subrogated to such an interest in the policy as 
was equal to the indebtedness. This interest in the policy became 
payable to House only when the policy became payable; and the 
original indebtedness having been merged into the policy and 
becoming a part thereof, which could only be paid when the 
policy was payable, it would follow that limitation would not 
run against the original indebtedness. Limitation would com- 
mence to run only after the cause of action accrued upon the 
policy. By the agreed facts House had paid a number of the 
premiums, without which payments, no doubt, the policy would 
have lapsed. It is our opinion, therefore, the proceeds, to the 
extent of House’s claim or interest in said policy, became no part 
of the estate, and his rights, to that extent, were superior to those 
of Mrs. Harde, either as executrix or as an individual. Andrews 
vs. Union Central Life Ins. Co., 92 Tex. 584, 50 S. W. 572; 
Stevens vs. Germania Life Ins. Co., 26 Tex. Civ. App. 156, 62 
S. W. 824. 

[4] We think, also, that the weight of authority is to the 
effect that, even though the original debt by the transaction was 
not merged in the policy, the idea of limitation, being one affect- 
ing the remedy only, could not be urged as a bar to the apel- 
lant’s rights to recover of the insurance company the amount due 
them. The debtor, who has pledged property to secure a debt, 
cannot recover its possession, though limitation has run against 
the debt, until he tenders the amount unpaid on the debt. Hud- 
son vs. Wilkinson, 61 Tex. 606; Mott vs. Maris, 29 S. W. 825; 
Peacock vs. Cummings, 34 Tex. Civ. App. 431, 78 S. W. 1002; 
Brinkerhoff vs. Goree, 35 Tex. Civ. App. 277, 79 S. W. 592. The 
authorities hold that until the payment of the debt secured thereby 
the appellant has not title to the policy, and the fact that the 
remedy to recover the debt was barred by limitation, did not in 
any manner destroy the debt itself; nor does it prevent the hold- 
ers of the policy from enforcing their rights thereunder. Con- 
way vs. Caswell, 121 Ga. 254, 48 S. E. 956, 2 Ann. Cas. 269; 
Townsend vs. Tyndale, 165 Mass. 293, 43 N. E. 107, 52 Am. St. 
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Rep. 513. For the reason indicated, the fifth assignment of error 
is overruled. 

It is our opinion that the trial court properly held that the ap- 
pellees should recover the amount due on the policy, because the 
debt for which the policy was assigned was greater than the 
amount due under the policy; and, not finding any reversible 
error, the judgment of the trial court is in all things affirmed. 

Affirmed. 


SUPREME COURT OF OREGON. 


— 


UNION PAC, LIFE INS. CO. 
VS. 


FERGUSON, State Ins. Com’r.* 


INSURANCE COMPANIES—“CAPITAL”—“CAPITAL STOCK.” 

Under L. O. L. § 4610, providing that no domestic insurance corporation 
shall be permitted to do business until it shall have a paid-up un- 
impaired cash capital, equal to $100,000 United States gold coin, in- 
vested as therein required, a corporation, the par value of whose 
stock actually sold and fully paid up is less than $100,000, is not en- 
titled to do business, although the stock actually sold was sold above 
par for $100,000 or more, since the word “capital,” when used to 
mean “capital stock,” as it does in that section, does not include 
surplus or profits subject to withdrawal in dividends. 


(For other cases, see Insurance, Cent. Dig. § 38; Dec. Dig. § 33.) 


(For other definitions, see Words and Phrases, vol. 1, pp. 954-958; vol. 
8, Pp. 7595; 1, pp. 958-967.) 


INSURANCE COMPANIES—CAPITAL—INVESTMENT 


Under L. O. L. § 4610, providing that domestic insurance corporations 
shall not be permitted to do business until they shall have a paid-up 
unimpaired cash capital amounting to $100,000 invested in state or 
United States bonds, or notes secured by a first mortgage on real 
estate, the market value of which shall at least be double the amount 
of the loan, loans secured by mortgages on land, the value of which 
is not double the amount of the loan, should be counted as assets or 
valid loans to the amount of one-half of the value of the property. 


(For other cases, see Insurance, Cent. Dig. § 7; Dec. Dig. § 8.) 


Appeal from Circuit Court, Marion County; Wm. Galloway, 
Judge. 

Mandamus by the Union Pacific Life Insurance Company 
against J. W. Ferguson, as Insurance Commissioner of the state 
of Oregon. From a judgment granting a peremptory writ de- 
fendant appeals. Reversed, and action dismissed. 


* Decision rendered, Feb. 4, 1913. 120 Pac. Rep. 520. 
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This action was commenced in October, 1912, by the issuance 
of an alternative writ of mandamus, in which it is recited that 
the plaintiff is incorporated under the laws of the state of Ore- 
gon for the transaction of a life insurance business, with a capi- 
tal stock of $100,000; that it has a paid-up, unimpaired cash 
capital exceeding $100,000, invested as required by section 4610, 
L. O. L.; that the defendant, the State Insurance Commissioner, 
although application has been duly made therefor and the license 
tax paid, refuses to issue to plaintiff a certificate authorizing and 
permitting it to carry on an insurance business in the state. The 
defendant demurred to the writ, which was overruled, and on 
November 7, 1912, a peremptory writ was ordered to be issued, 
from which defendant has appealed. Thereafter, as the license 
ordered on November 7, 1912, to be issued by the Commissioner 
would have expired on December 31, 1912, on January 2, 1913, 
plaintiff caused to be issued herein another peremptory writ of 
mandamus, commanding defendant to issue to plaintiff a license 
for the year 1913, from which writ, also, defendant appealed. 


A. M. Crawrorp, Atty. Gen., and Bert E. Haney, of Port- 
land (Joseph & Haney, of Portland, on the brief), for Appeilant. 
Guy C. H. Coruiss, of Portland, and J. A. Carson, of Salem 
(Corliss & Skulason, of Portland, on the brief), for Respondent. 


EAKIN, J. (after stating the facts as above). 

Two principal questions are presented: (1) Does the recital 
in the writ show that plaintiff has a paid-up, unimpaired cash 
capital equal to $100,000 gold coin of the United State? (2) 
Are the securities to which defendant objects such as are required 
by the statute? The term “capital” is used in varying senses by 
text-writers and in the decisions of the courts, which are well 
defined and distinguished in the text and notes in 5 Am. & Eng. 
Enc. Law, p. 134 et seq., in which it is said, at page 137: “ ‘Capi- 
tal’ and ‘capital stock’ are frequently used interchangeably ; ‘capi- 
tal stock’ sometimes referring to the property and assets of the 
corporation, and ‘capital’ to the amount paid in or to be paid in 
by the stockholders. In general, profits and surplus earnings do 
not constitute ‘capital stock,’ or ‘capital,’ when the latter term 
is used in the sense of the capital stock of the corporation.” 

In Mechanics’ & Farmers’ Bank of the City of Albany vs. 
Townsend, 5 Blatchf. 315, Fed. Cas. No. 9,381, it is said that 
“capital” means the amount of capital fixed by charter, and does 
not include surplus earnings. Boon on Corporations, § 105, says 
that the word “capital,” as used with respect to corporations, 
primarily signifies the aggregate of the sums subscribed for 
and either paid in, or agreed to be paid in, by the stockholders. 

In People ex rel. Union Trust Co. vs. Coleman et al., 126 N. 
Y. 433, 27 N. E. 818, 12 L. R. A. 762, it is said: “The capital 
stock of a company is one thing; that of the shareholders is 
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another and different thing. That of the company is simply its 
capital existing in money or property, or both; while that of the 
shareholders is representative, not merely of that existing and 
tangible capital, but also of surplus, of dividend earning power. 
* * * While the nominal or par value of the capital stock and 
of the share stock are the same, the actual value is often widely 
different. The capital stock of the company may be wholly in 
cash or in property, or both, which may be counted and valued. 
It may have in addition a surplus, consisting of some accumulated 
and reserved fund, or of undivided profits, or both, but that 
surplus is no part of the company’s capital stock. * * * The 
capital cannot be divided and distributed; the surplus may be. 
But that surplus does enter into and form a part of the share 
stock, for that represents and absorbs into its own value sur- 
plus as well as capital.” 

It is said in Kohl vs. Lillienthal, 81 Cal. 385, 22 Pac. 691, 6 
L. R. A. 522, that: “ ‘Capital stock,’ as used in this section, is 
frequently otherwise and as well expressed by the simple word 
‘capital,’ and means the money and property with which the com- 
pany carries on its corporate business. * * * It is vested in 
the corporation as a sacred trust for the protection of its credit- 
ors. * * * This money and property of the corporation con- 
stitutes the actual capital of the company, to which all persons 
having dealings with the corporation, by means whereof they 
may become its creditors or become personally liable for its 
debts, * * * look, and have a right to look, to determine the 
measure of the company’s responsibility and of their security.” 

In Bailey vs. Clark, 21 W all. (U. S.) 286, 22 L. Ed. 651, it is 
said by Mr. Justice Field: ‘When used with respect to the prop- 
erty of a corporation or association, the term [capital] has a set- 
tled meaning; it applies only to the property or means con- 
tributed by the stockholders as the fund or basis for the business 
or enterprise for which the corporation or association was 
formed.” 

In Farrington vs. Tennessee, 95 U. S. 679, at page 686 (24 
L. Ed. 558), it is said: “The capital stock is the money paid, 
or authorized or required to be paid, in as the basis of the busi- 
ness of the bank, and the means of conducting its operations. 
* * * Tf a large surplus be accumulated and laid by, that does 
not become a part of it. The amount authorized cannot be in- 
creased without proper legal authority. If there be losses which 
impair it, there can be no formal reduction without a like sanc- 
tion. No power to increase or diminish it belongs inherently to 
the corporation. It is a trust fund, held by the corporation as a 
trustee.” 

In State vs. Morristown Fire Association, 23 N. J. Law, 196, 
it is said: “The phrase ‘capital stock,’ as employed in acts of in- 
corporation, is never, that I am aware, used to indicate the value 
of the property of the company. It is very generally, if not 
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universally, used to designate the amount of capital to be con- 
tributed by the stockholders for purposes of the corporation. 
* * * The value of the stock may be greatly increased by 
surplus profits or be diminished by losses, but the amount of 
the capital stock remains the same.” 

The case of Sun Mutual Ins. Co. vs. Mayor, etc., of New 
York, 8 N. Y. 241, at page 250, holds that profits are not capital, 
except where, by contract or legislative act, they are directed to 
accumulate, as a basis of credit, and cannot be withdrawn. Un- 
divided profits and surplus are part of the assets of the corpora- 
tion while they remain, and in that sense are capital until with- 
drawn, but are subject to be withdrawn at any time; not so with 
the capital proper, which cannot be withdrawn. It is a trust fund, 
to stand as security to policyholders and to other creditors of the 
company. 

[1] Applying the law as thus stated to the facts in this case, 
the statute under consideration (section 4610, L. O. L.) pro- 
vides that the corporation shall not be permitted to do business 
“until such corporation shall have a paid-up unimpaired cash 
capital equal to $100,000 United States gold coin, which shall be 
invested in this state * * * in state or United States bonds, 
bonds or notes secured by first mortgage upon first-class, other- 
wise improved, unincumbered real estate, the market value of 
which shall be at least double the amount invested in or loaned 
thereon. * * *” ‘This language clearly indicates that the term 
“capital” means the capital stock of the corporation, as fixed by 
its articles, which must not be impaired, but which is to be safely 
invested and remain as a fund for the security of policyholders, 
and therefore does not include surplus or profits, unless specially 
made a part of the capital or set apart as a basis of credit, and 
not subject to withdrawal, and it clearly contemplates that the 
corporation shall have $100,000 of its capital stock fully paid 
up that cannot be thereafter impaired by withdrawals. 

Plaintiff admits that its capital stock has not all been subscribed 
or paid up,-and seeks to show a compliance with the statute by 
the fact that the stock actually sold has been sold for sums 
above par, and that the amount realized therefrom was largely 
in excess of $100,000, constituting a paid-up capital of $100,000. 
It is alleged that 7,541 shares have been sold and fully paid up, 
and that other shares have been sold, though not fully paid for; 
but it is not shown how much has been paid, so we will assume 
that the 7,541 shares sold for $100,000, $24,590 of which was 
profit and neither capital nor capital stock within the meaning 
of the statute, because it is profits accumulated in the sale of 
stock, and subject to withdrawal at any time in dividends. The 
two items of interest mentioned in the statement of the assets 
of the company are of the same class and cannot be included as 
part of the $100,000 paid-up capital, which must be invested. 
This $100,000, mentioned in the statute, must be the trust fund 
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that cannot be withdrawn or in any manner diverted by the 
corporation. It is the fund with which the corporation transacts 
its business, and starids as security to the policyholders. It does 
not include profits or surplus until they have been made capital 
in some legal way. 

[2] As to the five loans secured by mortgage, to which the 
Commissioner objects, we think in each case they should be 
counted as assets or valid loans to the amount of one-half of 
the value of the property included in the mortgage. For the rea- 
son that plaintiff has not a paid-up, unimpaired cash capital equal 
to $100,000 in United States gold coin, we find that defendant 
was not entitled to a certificate or license at the time the applica- 
tion was made therefor. 

The judgment, of date November 7, 1912, and the peremptory 
writ of mandamus issued on January 3, 1913, are reversed, and 
the action is dismissed. 


SUPREME COURT OF ARIZONA. 


LOGIA SUPREMA DE LA ALIANZA HISPANO-AMERICANA 
US. 
DE AGUIRRE* 


AVOIDANCE OF POLICY FOR MISREPRESENTATION—AGE. 
An applicant for insurance, who misrepresents his true age, imposes upon 


the company in such a material matter as to invalidate the policy and 
relieve it from liability thereon. 


(For other cases, see Insurance, Cent. Dig. § 671; Dec. Dig. § 290.) 


Appeal from District Court, Pima County; John H. Camp- 
bell, Judge. 

Action by Margarita de Aguirre against Logia Suprema de La 
Alianza Hispano-Americana. Judgment for plaintiff, and de- 
fendant appeals. Affirmed. 

The appellee, as plaintiff, commenced this action to recover 
from the defendant, this appellant, a judgment in the sum of 
$1,200 upon an insurance policy or benefit certificate issued by ap- 
pellant to Feliberto Aguirre, a member of defendant society, in 
which appellee, as the wife of such member, was named as the 
beneficiary. The complaint alleges the death of the insured mem- 
ber on December 17, 1910; that at the time of his death he was 
in good standing in the society; and that on the 20th of Decem- 


* Decision rendered, Jan. 22, 1913. 129 Pac. Rep. 503. 
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ber, 1910, due notice and proof of death was given and furnished 
appellant. The defense is made that the insured, when he was 
admitted to membership, falsely and fraudulently misrepresented 
his age both in his application to the society and in his answers 
to the medical examiner of defendant ; that the laws of the society 
exclude from benefits, such as provided in this certificate, all 
persons over a certain age; that the statements made in such ap- 
plication and examination are warranties, and they are made a 
part of the contract of insurance; that, at the date the deceased 
first made his application for insurance and was examined there- 
for, the laws of the society excluded persons from benefits who 
were over the age of forty-five years, and in said application and 
examination insured falsely and fraudulently represented his age 
as then forty-four years; that in fact and in truth insured was 
then forty-seven years of age. It is further shown that the by- 
laws of defendant were amended in January, 1910, by which 
larger benefits were given members in good standing in considera- 
tion of the payment of dues on another basis and upon the sur- 
render of the certificate, limiting the member’s age to fifty years. 
On July 6, 1910, the insured surrendered his original certificate, 
performed the other conditions required by the said amendment, 
and received in lieu thereof the certificate or policy sued upon. 
This policy states the age of the insured as forty-seven years, and 
it was accepted by him, subject to the conditions mentioned there- 
in. The policy recites that it is issued “in consideration of the 
statements made in his application to this lodge and to the med- 
ical examiner. * * * All of which is considered a part of 
this contract.” Defendant alleges that its first knowledge of the 
false and fraudulent representations, made by the insured as to 
his age, was obtained since his death. 

The insured in his first application states that he was born 
August 2, 1863, and “my age is forty-four years,” dated April 
28, 1907; and in his second application, made July 3, 1910, he 
states, “My actual age is forty-seven years, the day of my birth 
being the second day of August, 1863.” These are the statements 
made upon which the contract in suit was founded and the policy 
issued. 

In support of the defense interposed, the appellant offered 
affidavits made by the insured for the purpose of registration as 
a voter of Pima County ; one of which was made October 2, 1900, 
in which the registration officer certifies that affiant stated, among 
other things, “that I am forty-two years of age”; another of which 
made June 20, 1906, in which it is certified he stated “that I am 
forty-eight years of age”; and in the third, dated June 20, 1908, 
it is certified he stated “that I am fifty years of age.” And ap- 
pellant offered no other proof upon that fact. At the time of 
the offer, no objection was interposed by the plaintiff, and the 
testimony was received. Other proceedings were had, and the 
evidence closed. Thereafter the case was opened for further 





500 Insurance Law Journal Vol. 42. [Apr., 1913. 


evidence, and plaintiff moved to strike the three affidavits as ir- 
relevant, incompetent, and immaterial, which motion was granted 
and the jury was directed to return a verdict for the plaintiff. 
To all of which the appellant objected and duly excepted. A 
judgment followed. From which judgment and order overruling 
a motion for a new trial, defendant appeals. 


Cuas. Woo.r, of Temple, for Appellant. 
Tom K. Ricuey, of Tuscon, for Appellee. 


CUNNINGHAM, J. 

The age of an applicant for insurance upon his life is regarded 
by all insurance companies as very important, both as affecting 
the risk assumed and in fixing the premium to be charged. 

[1] When an applicant for insurance misrepresents his true 
age, he has imposed upon the company in such a material matter 
as to invalidate the contract of insurance, and thereby relieves 
the company from liability thereunder. The issue raised in this 
case is the true age of the insured, and the question for solution 
is whether the affidavits offered by the defendant are competent 
testimony tending to establish his true age as different from his 
age as represented by him in his application for insurance. 

At the most, the statements of his age, made by him to the 
registration officer, contained in the affidavits could be no more 
than declarations or admissions made by the insured concerning 
his age, which are inconsistent with the statements made in his 
application for insurance concerning the same fact. ‘The state- 
ments made in the three affidavits and in his application for in- 
surance and to the medical examiner are nothing more than in- 
consistent statements of the declarant made by him at different 
times. If he were under examination as a witness, and his actual 
or true age was in issue, and he should testify that he was born 
August 2, 1863, he could be asked concerning his statements made 
in his registration affidavits for the purpose of showing his credi- 
bility as a witness, and the jury could consider such inconsistent 
statements in arriving at his true age. This contingency does not 
arise in this case. The insured is not a party to the suit nor in- 
terested therein. He is not a witness in the action. To discredit 
a material condition in a contract is a very different thing from 
discrediting a witness’s testimony before a jury. It is difficult to 
understand how a general statement that one is forty-two years 
of age, made on a certain date, could tend to prove the true age 
of the person as against his definite statement that he was born 
August 2, 1863, and was forty-four years of age, made at another 
date, when the two statements were made in transactions in which 
the true age in one was material and in the other immaterial. In 
the first case, without a further statement of facts, the declarant 
states his conclusion that he is forty-two years of age; in the 
later statement he says he was born August 2, 1863, and is forty- 
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four years of age. If he should have stated the date of his 
birth, it was a simple matter to reach the conclusion he reached 
in his application. The two statements are not of equal pro- 
bative force; one is a mere conclusion of the declarant, while the 
other states a fact from which a conclusion can be reached. The 
issue on trial was the true age of the insured on April 28, 1907. 
If we take the statement made in the affidavit for the purpose of 
registration of date of June 20, 1906, as nearest in point of time 
to the date of the application, we find the statement to be “that my 
age is forty-eight years.” In April following we find the insured 
stating, when applying for membership in and contract with de- 
fendant for insurance, “I was born * * * the 2d of August, 
1863. My age is forty-four years.” In the latter statement his 
true age was material; in the former the true age is not material 
nor was the correct statement of the age of the applicant an es- 
sential condition of his right to be registered. 

[2] The courts are not altogether uniform on the question of 
the admissibility of the declarations and admissions of the in- 
sured, made by him before or after his application for his insur- 
ance, relating to his health or his age. ‘The weight of authority 
appears to establish the general rule that such declarations or ad- 
missions of the insured, subject to the general rules relating to 
evidence of declarations or admissions as a part of the res geste, 
are inadmissible to show the falsity of his statements in his ap- 
plication and answers in his medical examination. Casenote 11 
L. R. A. (N. S$.) 92, to Taylor vs. Grand Lodge A. O. U. W. 

In a case decided as late as October, 1908, the Wisconsin Su- 
preme Court in Johnson vs. Fraternal Reserve Association, 136 
Wis. 528, 117 N. W. 1019, passing upon this question, says: 
“The beneficiary in a policy of insurance, whether issued by a 
fraternal society or otherwise, has such a vested interest therein 
that, upon its maturing without such interest having been divested 
and an action being brought by such beneficiary to enforce the 
policy, alleged misrepresentations made by the assured in taking 
it out cannot be supported by evidence of his declarations, unless 
they were made so near the time of the application and so closely 
related thereto as to so characterize some act or fact respecting 
his then condition as to be a part of the res gestz; that otherwise 
such evidence is not admissible, in the absence of independent 
proof of the falsity of the application in respect to matters referred 
to in the declarations, and then only to prove knowledge of such 
falsity on the part of the assured.” In Supreme Lodge K. of H. 
vs. Wollschlager, 22 Colo. 213, 44 Pac. 598, the court, on the is- 
sue of age of the insured, holds that declarations made by him in 
applications for membership in the Grand Army of the Republic, 
also for membership in other orders, and for pensions and in- 
crease of pensions, are not admissible to contradict statements 
made in the application for the insurance policy in suit. In Yore 
vs. Booth, 110 Cal. 238, 42 Pac. 808, 52 Am. St. Rep. 81, the ques- 
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tion is the admissibility of statements of the age of the insured 
made in applications to other companies for insurance, and the 
statement of his age, appearing on the great register of the county 
in which he voted, offered to establish the age of the insured as 
different from that stated in the application for the policy in 
suit. The court held such statements inadmissible as tending to 
prove no fact at issue. To the same effect are: G. L. Ins. Co. 
vs. Brown, 57 Miss. 308, 34 Am. Rep. 446; Rawls vs. Am. Mut. 
L. Ins. Co., 27 N. Y. 282, 84 Am. Dec. 280; Union Cent. L. Ins. 
Co. vs. Cheever, 36 Ohio St. 201, 38 Am. Rep. 573; Dial vs. 
Valley Mut. L. Ass’n, 29 S. C. 560, 8 S. E. 27; Valley Mut. L. Ins. 
Co. vs. Teewalt, 79 Va. 421; Wilson vs. Life Ass’n of Am., Fed. 
Cas. No. 17, 818; Dillerber vs. Home Life Ins. Co., 69 N. Y. 
256, 25 Am. Rep. 182; Mobile L. Ins. Co. vs. Morris, 3 Lea 
(Tenn.) 101, 31 Am. Rep. 631. A great many additional cases 
may be cited to the same effect. 

We think the weight of reason, as well as the weight of author- 
ity, clearly supports the rule rejecting such declarations where 
they are no part of the res geste, explain no fact in the application 
for insurance, and are made in a ‘transaction where the exact age 
of the insured is not material to the matter then before the mind 
of the declarant. The ruling of the court in excluding the affi- 
davits for the purpose of registration was without error. 

[3] It follows that it was immaterial that such order was made 
at a late stage of the trial. The appellant could suffer no injury 
from the exclusion of incompetent testimony at any stage of the 
trial. At most, the appellant could only complain that the logical 
time to exclude the testimony was at the time it was offered. 

[4] The order in which a trial is conducted, evidence is of- 
fered, received, or excluded, is in the sound legal discretion of 
the trial court, and nothing less than a clear abuse of such dis- 
cretion, resulting in apparent injury to a party, should call for a 
reversal by this court. No such condition is shown by this record. 

The judgment and order of the trial court is affirmed. 

Franklin, C. J., and Ross, J., concur. 
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WHERRY et at. vs. LATIMER er at. (No. 15,488.)* 
(Supreme Court of Mississippi.) 


MUTUAL BENEFIT INSURANCE—CHANGE OF BENEFICIARY 
—BURDEN OF PROOF. 


One seeking to cancel a new mutual benefit certificate changing the bene- 
ficiary, and reinstating the original certificate in favor of the original 
beneficiary on the ground of the mental incapacity of the member and 
undue influence of the new beneficiary, has the burden of clearly es- 
tablishing mental incapacity, or undue influence destroying free agency, 
or a state of facts from which undue influence may reasonably be 
inferred. 


(For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.) 
* Decision rendered, Feb. 3, 1913. 60 South. Rep. 642. 


—_ —-@+@—--—- 


WALTZ vs. WORKMEN’S SICK AND DEATH BENEFIT 
FUND OF THE UNITED STATES OF AMERICA.* 


(City Court of New York. Trial Term.) 


MUTUAL BENEFIT ASSOCIATION—MISREPRESENTATIONS— 
AGE. 


Where, in an action on a mutual benefit certificate, the only issue was 
an alleged misrepresentation as to the insured’s age, defendant claim- 
ing that he was over forty-five, and noninsurable under defendant's 
constitution and by-laws, instead of 42, as specified in the application, 
such misrepresentation constituted a defense, whether it was a breach 
of warranty or mere misrepresentation. 


(For other cases, see Insurance, Cent. Dig. §§ 1850-1865; Dec. Dig. § 723.) 


FRAUD—RESCISSION—TENDER OF ASSESSMENTS. 


Where plaintiff’s husband died after having been a member of defendant 
insurance society for twenty-one years, and defendant repudiated 
liability for misrepresentation concerning insured’s age, it was bound, 
as a condition of its right to rescind, to tender or offer to return the 
dues and assessments paid by insured, with interest, and, no such 
tender having been made, the court was authorized by Code Civ. Proc. 
§ 1185, to set aside a verdict directed for defendant and render judg- 
ment for plaintiff for the full amount of the certificate; both parties 
having moved at the trial for a directed verdict. 

(For other cases, see Insurance, Cent. Dig. § 1877; Dec. Dig. § 730; Judg- 
ment, Cent. Dig. §§ 367-375; Dec. Dig. § 199.) 


* Decision rendered, December, 1912. 139 N. Y. Supp. 1016. 
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O’BRIEN vs. UNION CENT. LIFE INS. CO.* 
(Court of Appeals of New York.) 


NOTICE OF PREMIUM DUE—FORFEITURE—STATUTES. 


Under Insurance Law (Consol. Laws 1909, c. 28) § 92, providing that no 
policy shall be forfeited within one year after default in payment of 
any premium installment or interest, unless notice is given, etc., notice 
is not required prior to maturity of notes given for a premium, when 
the statutory notice has been given prior to the premium becoming 
due. 


(For other cases, see Insurance, Cent. Dig. §§ 703, 761, 780, 826, 840, 904; 
Dec. Dig. § 310.) 


* Decision rendered, Dec. 31, 1912. 100 N. E. Rep. 702. 
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LOGAN vs. COURT OF HONOR.* 
(Kansas City Court of Appeals. Missouri.) 


ACTION—FALSE STATEMENTS IN APPLICATION—CONFLICT- 
ING EVIDENCE. 

Though a physician testified that he treated deceased for a certain disease 
within five years before the application for a benefit certificate, where- 
as in his application deceased stated that he had not been treated for 
such disease, and had not consulted a physician within such time, 
verdict could not be directed for defendant in an action for benefits; 
there being evidence that his treatment might have been after his 
certificate was obtained, as well as testimony of another physician 
that he was not certain deceased had ever had that disease, and of 
his wife that he was not so afflicted. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 
§ 


* Decision rendered, Dec. 31, 1912. Rehearing denied, Feb. 3, 1913. 153 
S. W. Rep. 73. 


—— Oem — ee 


SUPREME RULING OF FRATERNAL MYSTIC CIRCLE 
vs. HANSEN.* 


(Court of Civil Appeals of Texas. San Antonio.) 


MUTUAL BENEFIT ASSOCIATION—MISREPRESENTATIONS OF 
APPLICANT—QUESTION OF FACT. 

Rev. Civ. St. 1911, art. 4834, which provides that benefit certificates in 
mutual benefit associations shall be noncontestable for misrepresenta- 
tions by the applicant, unless material to the risk, but does not state 





* Decision rendered, Jan. 15, 1913. Rehearing denied, Feb. 5, 1913. 153 
S. W. Rep. 351. 
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that the question of materiality is for the jury, leaves the question 
one of law for the court upon the jury’s findings or upon the uncon- 
troverted facts. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


REINSTATEMENT — MISREPRESENTATIONS —“MATERIAL TO 
THE RISK.” 


Statements, in an application for reinstatement in a mutual benefit asso- 
ciation, that the applicant was of sound constitution, in good health, 
and that he had had no severe illness, local disease, or injury since his 
original petition, when in fact he had had malarial fever, had two 
operations for hydrocele, had suffered from dysentery and diarrhea 
or inflammation of the bowels, caused by catarrh of the stomach, and 
had disease of the genital organs, were misrepresentations “material 
to the risk” within Rev. Civ. St. 1911, art 4834, providing that benefit 
certificates shall be noncontestable for misrepresentations by the ap- 
plicant, unless material to the risk assumed, precluding recovery on 
the policy; any fact concerning the health, condition, or physical his- 
tory of the applicant, which would naturally influence the association 
in determining whether it would grant the reinstatement, being ma- 
terial to the risk (citing Words and Phrases, vol. 5, p. 4406.) 


(For other cases, see Insurance, Cent. Dig. § 1924; Dec. Dig. § 761.) 


APPLICATION FOR REINSTATEMENT — MISREPRESENTA- 
TIONS—KNOWLEDGE OF APPLICANT. 


False representations, in a petition for reinstatement in a mutual benefit 
association, will avoid the insurance when material, though ignorantly 
made, especially where their truth is expressly warranted and made 
a condition precedent to the insurance contract. 


(For other cases, see Insurance, Cent. Dig. § 1924; Dec. Dig. § 761.) 


ROBINSON Et a. vs. NEW YORK LIFE INS. CO.* 
(Kansas City Court of Appeals. Missouri.) 


LIFE POLICY—CHANGE OF BENEFICIARY. 

Though a life policy is made payable to a certain person as beneficiary, the 
original beneficiary may be divested of his interest therein, if the 
policy reserves to the insured the right to change the beneficiary. 

(For other cases, see Insurance, Cent. Dig. § 1469; Dec. Dig. § 587.) 


LIFE POLICY—CHANGE OF BENEFICIARY—RESERVATION. 

Rev. St. 1880, § 5854, provides that an insurance policy for the benefit 
of a married woman shall inure to her separate use and that of her 
children, if any, independent of her husband and his creditors and rep- 
resentatives, and also independent of any third person effecting the 
same in her behalf, his creditors and representatives; and, in the event 
of her death before her husband, the policy shall inure to the chil- 
dren of the marriage, to the exclusion of creditors and executors and 
administrators of the husband, any technical words or phrases in the 
policy to the contrary notwithstanding. Held, that such section did 
not nullify or forbid a reservation in a policy on the life of a husband 


* Decision rendered, Feb. 3, 1913. 153 S. W. Rep. 534. 
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for the benefit of his wife, authorizing him to change the beneficiary; 
nor did it nullify changes made by him in her lifetime, first by making 
the policy payable to his children, and then to his executors, ad- 
ministrators, and assigns. 


(For other cases, see Insurance, Cent. Dig. § 1469; Dec. Dig. § 587.) 


KRIBS vs. UNITED ORDER OF FORESTERS.* 
(St. Louis Court of Appeals. Missouri.) 


REGULATION—FOREIGN COMPANIES—MUTUAL BENEFIT IN- 
SURANCE. 


Where the answer of defendant insurance company admitted its organiza- 
tion as a corporation under the laws of another state, denied the al- 
legations of the petition that it was doing business as a foreign cor- 
poration and alleged its organization as a fraternal order admitted to 
do business under Rev. St. 1909, §§ 3432-3445, relating to fraternal 
orders, and this allegation was denied by the reply, and no evidence 
was introduced in support of the answer, defendant was not entitled 
to benefit of the statute. 


(For other cases, see Insurance, Cent. Dig. §§ 1996-1908; Dec. Dig. § 815.) 
* Decision rendered, Feb. 4, 1913. 153 S. W. Rep. 571. 


DIBRELL ws. CITIZENS’ NAT. LIFE INS. CO.* 
(Court of Appeals of Kentucky.) 


RIGHT OF RECOVERY—LAPSE OF POLICY. 

Where an insured, after paying three premiums on a policy which pro- 
vided that it should cease if any premium was not paid when due, 
borrowed its full cash surrender value from the insurer, and pledged 
the policy for the loan, and subsequently died while the loan was 
past due and unpaid, and after his policy had lapsed for nonpayment 
of a premium, there could be no recovery on the policy, unless it was 
kept alive by a nonforfeiture clause; though the insured was not 
notified that his policy had lapsed. 


(For other cases, see Insurance, Cent. Dig. §§ 801, 895-902, 913; Dec. Dig. 
§ 349.) 


POLICY—NONFORFEITURE CLAUSE—CONSTRUCTION. 


Under a clause of a life insurance policy providing that if the policy 
should lapse for nonpayment of premiums, and there was no indebted- 
ness against it, the insurance would be automatically extended accord- 
ing to the tables printed in the policy, only the surplus after payment 
of an indebtedness due the insurer on a loan to the insured and of the 


* Decision rendered, Feb. 13, 1913. 153 S. W. Rep. 428. 





Life.] Woodmen of the World vs. Wright. 507 


unpaid premium was applicable to the purchase of extended insurance ; 
and hence, where the balance was in favor of the insurer, the insured 
was entitled to no extended insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.) 
POLICY—NONFORFEITURE CLAUSE—CONSTRUCTION. 


That no lien was given on a life insurance policy to secure a premium 
note did not prevent the insurer from deducting the amount of a past- 
due premium note from the cash surrender value of the policy in de- 
termining whether the insured was entitled to extended insurance un- 
der a nonforfeiture clause providing for extended insurance, accord- 
ing to the printed tables in the policy, if it should lapse, and there 
was no indebtedness against the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.) 


LAPSE OF POLICY—PAYMENT ON PREMIUM NOTE. 

Where the insurer took a premium note, under the express terms of which 
it was entitled to collect the earned premium after the policy had 
lapsed, the acceptance of a payment on the note, which payment was 
less than the earned premium, did not operate to revive the policy, 
or keep it alive. 

(For other cases, see Insurance, Cent. Dig. §§ 801, 895-902, 913; Dec. Dig. 
§ 349.) 


WOODMEN OF THE WORLD vs. WRIGHT.* 
(Court of Appeals of Alabama.) 


LIFE CERTIFICATE — SELF-DESTRUCTION — INTENT — QUES- 
TION FOR JURY. 

Where, in an action on a mutual benefit certificate, defendant pleaded that 
deceased died in consequence of a violation or attempted violation of 
the laws of the state, in that he shot himself while walking along the 
public highway, and the evidence was conflicting whether the shooting 
was intentional, voluntary act, or accidental, such question was prop- 
erly submitted to the jury, since, if it was accidental, it was not 
suicide, in violation of Code 1907, § 7727. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 
MUTUAL BENEFIT CERTIFICATE—VIOLATION OF LAW—CAR- 
RYING PISTOL. 


That insured shot himself while carrying a pistol along a public highway 
did not show death in consequence of violation or attempted violation 
of the laws of the state within an exception in a mutual benefit cer- 
tificate; the carrying of a pistol openly in the hand on the public 
highway not being a violation of the law. 


™ other cases, see Insurance, Cent. Dig. §§ 1955, 1957-1959; Dec. Dig. 

§ 787.) 

MUTUAL BENEFIT CERTIFICATE—ACTION—COMPLAINT. 

An averment in an action on a mutual benefit certificate claiming $100 for 
the erection of a monument “as provided for in said beneficiary cer- 


* Decision rendered, Feb. 4, 1913. 60 South. Rep. 1006. 
Vol. XLII.—32. 
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tificate” was a sufficient statement of a cause of action to withstand 
a demurrer. 


(For other cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 815.) 


MATERIALITY. 


Decedent having concededly killed himself with a pistol, whether he had 
a pistol a week before the killing was immaterial. 


(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 818.) 


POLICY—CONSTRUCTION—“DIE BY HIS OWN HAND OR ACT.” 

Where liability on a mutual benefit certificate was contested on the ground 
that insured died by his own hand or act within an exception in the 
certificate, the court properly charged that such clause in the policy 
meant suicide. 

(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 

(For other definitions, see Words and Phrases, vol. 3, pp. 2052-2054.) 


MUTUAL BENEFIT CERTIFICATE—SUICIDE—INSTRUCTIONS. 


In an action on a benefit certificate, instructions that, if insured came to 
his death while violating the law, then it would make no difference 
whether he shot himself intentionally or not, if he did kill himself, 
and if he while engaged in a violation of the law shot himself, the 
verdict must be for defendant, were properly refused for failure to 
contain any connection between the unlawful act and insured’s death. 


(For other cases, see Insurance, Cent. Dig. § 2010; Dec. Dig. § 826.) 


MUTUAL BENEFIT SOCIETY—CERTIFICATE—AMOUNT OF IN- 
SURANCE—BURDEN OF PROOF. 

Where a mutual benefit certificate provided for payment of $500 in case 
death occurred during the first year after insured acquired membership 
in the order, and an additional $100 for the erection of a monument, the 
fact that it also contained a provision that payment was based on one 
assessment on the entire beneficiary membership of the order in 
good standing did not require plaintiff to aver or prove the number of 
members of the society, nor more than defendant’s breach of promise 
to pay the sum or sums specified on the face of the certificate. 


(For other cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 815.) 
MUTUAL BENEFIT SOCIETY—BENEFITS—MONUMENT. 
Where a mutual benefit certificate provided for a $100 monument benefit, 


such sum was recoverable for that purpose by the sole beneficiary un- 
der the certificate. 


(For other cases, see Insurance, Cent. Dig. § 2013; Dec. Dig. § 821.) 


_————_— eo-e  -— 


FLYNN vs. PRUDENTIAL INS. CO. OF AMERICA.* 
(Court of Appeals of New York.) 


LIFE INSURANCE—STATUTORY LIMITATION—EFFECT. 

Insurance Law (Consol. Laws 1900, c. 28) § 55, providing that one liable 
for the support of an infant may take a renewable term policy on its 
life not exceeding a fixed sum, does not merely limit the amount that 


* Decision rendered, Feb. 4, 1913. 100 N. E. Rep. 794. 
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may be covered by a single policy, but prohibits issuance of two or 
more policies aggregating more than that sum. 


CONSTRUCTION. 
A statute should be so construed as to avoid leading to an absurdity. 
(For other cases, see Insurance, Cent. Dig. §§ 250, 263; Dec. Dig. § 181.) 


SPENCER vs. COURT OF HONOR (three cases.) * 


(Supreme Court of Minnesota.) 


FRATERNAL BENEFIT INSURANCE—ACTIONS AGAINST BEN- 
EFICIARY ASSOCIATIONS. 


Section 19, c. 345, Laws 1907 (Rev. Laws Supp. 1907, § 1704—29), pro- 
viding for the service of process upon foreign “fraternal beneficiary 
associations,” construed, and held to furnish the only method for 
the service of a summons in a civil action upon such an association. 


(For other cases, see Insurance, Cent. Dig. § 1995; Dec. Dig. § 814.) 
* Decision rendered, Feb. 7, 1913. 139 N. W. Rep. 815. Syllabus by 


the Court. 


MENDELSON ws. GAUSMAN.* 
(Supreme Court of New York, Special Term for Trials, Kings County.) 


BENEFIT POLICY—DESIGNATION OF BENEFICIARIES—CON- 
FLICTING CLAIMS. 


Where the laws of a fraternal order, authorizing the members to name an 
afhanced wife as beneficiary of a death benefit on furnishing evidence 
of such relation, provide that the issuance of a certificate shall not 
be conclusive of such relation, and that, if any designation fails for 
illegality, the benefit shall be payable to the member’s wife, where a 
deceased member left defendant, who was his lawful wife at the time 
when he attempted to designate plaintiff as his “affianced wife,” she is 
entitled to the death benefit. 


(For other cases, see Insurance, Cent. Dig. § 1944 ; Dec. Dig. § 777.) 


* Decision rendered, December, 1912. 139 N. Y. Supp. 947. 
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LEONARD vs. AMERICAN LIFE & ANNUITY CO.* 
(Supreme Court of Georgia.) 


REGULATION—DISCRIMINATORY POLICY. 


A mutual life insurance company prepared a form of contract for sale 
by its agent to certain persons taking insurance, which named the 
insured as “local inspector,” and stated that he agreed, upon written 
request, to furnish information on certain subjects, which he might 
be able to obtain without expense to himself. It recited that, in con- 
sideration thereof, the company agreed to create a fund equal to $1.25 
for each $1,000 of insurance in force in Georgia, and also 25 cents 
for each $1,000 of insurance in force in the United States, Georgia 
excepted, which should be written in each and every year for ten 
years after the 1st day of September, 1911, and all renewals thereof 
for twenty years succeeding that date. The total fund was to be di- 
vided into 1,000 equal shares, and each “local inspector” who should 
pay to the company the annual premium on $5,000 of insurance and 
perform the other duties required by the contract would be entitled 
to one share therein. Until contracts to the number of 1,000 should 
be sold, the amount to be paid to each share would be proportioned 
to the number issued. Held that this was a special discriminatory 
contract, prohibited by the twentieth section of the act of August 19, 
1912 (Acts 1912, p. 129). 


(For other cases, see Insurance, Cent. Dig. §§ 246-249; Dec. Dig. § 138.) 


* Decision rendered, Jan. 18, 1913. 77 S. E. Rep. 41. Syllabus by the 
Court. 


--—-—-@+@ ——- -- 


DENARO vs. PRUDENTIAL INS. CO. OF AMERICA.* 
(Supreme Court of New York, Appellate Division, Second Department.) 


ACTION ON POLICY—FRAUD—PRESUMPTION. 

Fraud by insured in applying for a life policy is not presumed, and must 
be proved. 

—_ oer cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646. 


* Decision rendered, Jan. 24, 1913. 139 N. Y. Supp. 758. 


aS ae 


McEWEN vs. OCCIDENTAL LIFE INS. CO. (Civ. 1,170.)* 


(District Court of Appeal, Second District, California.) 


ACTIONS ON POLICIES—QUESTION FOR JURY. 

In an action on an accident policy, evidence held to present a question for 
the jury whether the death of the insured was occasioned through ac- 
cident. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


* Decision rendered, Nov. 20, 1912. 129 Pac. Rep. 508. 





Cain vs. State. 


SUPREME COURT OF MISSISSIPPI. 


CAIN 
vs. 


STATE. (No. 16,287.)* 


FIRE INSURANCE—CRIMINAL OFFENSES—“AGENT” OF UN- 
AUTHORIZED COMPANY. 


Code 1906, § 1248, provides that any person who shall perform any of the 
acts constituting such person the agent for any insurance company 
not organized under the laws of the state, without such company 
complying with such laws, shall be guilty of a misdemeanor. Section 
2615 makes every person, who solicits insurance for any company, or 
takes or transmits, other than for himself, an application or policy to 
or from the company, or receives or delivers a policy, or collects any 
premium, or performs any other act in the consummation of any con- 
tract of insurance for or with the company, etc., whether at the in- 
stance of the company or of any agent of the company, the company’s 
agent. Held, that one who transmitted an application for insurance, 
received the policy, delivered it to assured, and collected a premium 
and transmitted it to a broker, was an agent within the statute, so 
as ‘to make him punishable under section 1248, though he was not 
authorized by the company to solicit policies. 


(For other cases, see Insurance, Cent. Dig. § 35; Dec. Dig. § 30.) 
(For other definitions, see Words and Phrases, vol. 1, pp. 262-270; vol. 
8, p. 7569.) 


Appeal from Circuit Court, Amite County; E. E. Brown, | 
Judge. 

E. A. Cain was convicted of unlawfully doing a fire insurance 
business, and appeals. Affirmed. 


The sections of the chapter on insurance in Mississippi Code 
1906, construed by the court in this case, are as follows :— 

“Sec. 1248. Any person who shall do or perform any of the 
acts or things mentioned in the laws governing insurance com- 
panies, the doing or performing of which is there provided, shall 
constitute such person the agent of the company, for any insur- 
ance company not organized under or incorporated by the laws of 
this state, without such company having first complied with the 
requirements of the laws of this’ state or having received the cer- 
tificate of authority from the Commissioner of Insurance, as 
required by law, shall be guilty of a misdemeanor, and, on convic- 
tion, be fined five hundred dollars and be imprisoned in the county 
jail not exceeding twelve months, or by either; but the penalties 
of this section shall not apply to an adjuster of a loss, if the in- 


* Decision rendered, Feb. 10, 1913. 60 South. Rep. 731. 
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surance could not have been obtained from a company which had 
complied with the laws of this state; or if the insurance was given 
at a rate fully one-half of one per cent less than that charged by 
such companies.” 

“Sec. 2615. Every person who solicits insurance on behalf of 
any insurance company, or who takes or transmits, other than for 
himself, an application for insurance, or a policy of insurance, 
to or from such company, or who advertises or otherwise gives 
notice that he will receive or transmit the same, or who shall re- 
ceive or deliver a policy of insurance of any such company, or who 
shall examine or inspect any risk, or receive, collect or transmit 
any premium of insurance, or make or forward a diagram of any 
building, or do perform any other act or thing in the matter or 
consummation of any contract of insurance for or with any such 
insurance company, other than for himself, or who shall examine 
into or adjust or aid in adjusting any loss for or on behalf of any 
such insurance company, whether any of such acts shall be done 
at the instance or request or by the employment of the insurance 
company, or of or by any broker or other person shall be held 
to be the agent of the company for which the act is done or the 
risk is taken as to all the duties and liabilities imposed by law, 
whatever conditions or stipulations may be contained in the policy 
or contract; such person knowingly procuring by fraudulent rep- 
resentations payment, or the obligation for the payment of a pre- 
mium of insurance, shall be punished by a fine of not less than one 
hundred dollars nor more than five hundred dollars, or be im- 
prisoned for not more than one year.” 

“Sec. 2616. An insurance agent shall be personally liable on all 
contracts of insurance unlawfully made by or through him, di- 
rectly, or indirectly, for or in behalf of any company not au- 
thorized to do business in the state.” 


R. S. Stewart, of Liberty, for Appellant. 
FRANK JoHNsToN, Asst. Atty. Gen., for the State. 


Cook, J. 

Appellant was convicted upon an indictment charging him with 
soliciting fire insurance contracts, and delivering a certain insur- 
ance policy, and collecting the premium therefor, which policy was 
written by a company not authorized to do business in this state. 
There is no substantial conflict in the evidence for the state and 
the evidence for the defendant below. In our view of the facts, 
and according to our construction of sections 1248, 2615, and 2616 
of the Code of 1906, the defendant was guilty, both upon the 
state’s evidence and his own testimony. 

It is contended by appellant that he was acting as the agent of 
the assured throughout the whole transaction; that the assured 
requested him to secure the insurance for him; that it was se- 
cured by him through a brokerage firm in Cincinnati; that he had 
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no dealings with the company issuing the policy; and that he ob- 
tained the insurance purely as an accommodation to the assured, 
receiving no commission or other reward. He admits that he de- 
livered the policy and collected the premium, but insists that he 
transmitted the premium to the brokerage firm, not to the com- 
any. 
. The statute making it a misdemeanor to act as agent for an in- 
surance company not authorized to do business in the state was 
designed to protect citizens of the state, as well as insurance 
companies authorized to do business in the state. According to 
appellant’s own testimony, he comes within the statute defining 
insurance agents, as he admits that he transmitted the application 
for insurance, received the policy when written, delivered same to 
the assured, collected the premium, and transmitted same to the 
broker. The fact that appellant did not deal directly with the 
company, and that he was not authorized by the company to 
solicit and obtain contracts for it, does not alter the case. The 
object of the statute was to keep wild-cat companies, or companies 
not complying with the law, from doing business in the state; and, 
to that end, all persons acting as intermediaries for such com- 
panies, whether directly or through circuitous routes, were made 
liable to fine and imprisonment. 
Affirmed. 


CITY COURT OF NEW YORK. 


TRIAL TERM. 


MORRISS 
vs. 


HOME INS. CO* 


BROKERS—REPRESENTATION. 


A broker, who is employed to secure insurance, is the agent of the insured, 
and not of the insurer. 


(For other cases, see Insurance, Cent. Dig. § 126; Dec. Dig. § 96.) 


BROKERS—AUTHORITY TO DEAL WITH POLICY—NOTICES. 


Possession of a policy is the test of an insurance broker’s authority as to 
what he may do therewith, and as to what notices may be held binding 
on the insured, when sent to the broker before delivery. of the policy to 
insured. 


(For other cases, see Insurance, Cent. Dig. § 130; Dec. Dig. § 103.) 


* Decision rendered, November, 1912. 139 N. Y. Supp. 674. 
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BROKERS—AUTHORITY—DELIVERY OF POLICY. 


After delivery of a policy by a broker to insured, his authority to deal 
with the insurance ceases. 


(For other cases, see Insurance, Dec. Dig. § 102.) 


FIRE POLICY—DELIVERY—VALIDITY. 


Plaintiff applied to a broker to effect certain insurance for him; the broker 
agreeing to do so on the understanding that it was to be a cash trans- 
action. The binder for the insurance was issued, but never physically 
delivered to plaintiff. The broker demanded his premium, and, not 
having received it, returned the policy as “not wanted,” and it was 
canceled, nor had plaintiff paid the premium when the property was 
thereafter burned. Held, that the broker’s possession of the policy 
was not a delivery to plaintiff, as against the insurer, and, the broker 
having authority to return the policy, on which he had a lien for his 
premium, plaintiff cannot recover thereon. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


Action by Isidor M. Morriss against the Home Insurance 
Company. On motion to set aside an order dismissing the com- 
plaint after trial. Denied. 


HERMAN B. Goopstetn, of New York City, for Plaintiff. 
RicHarps & Ricwarps, of New York City (Frank Soners, of 
counsel), for Defendant. 


GREEN, J. 

This is a motion to set aside an order dismissing the complaint 
after the trial of the action. The action is brought to recover 
upon a fire insurance policy issued by the defendant, but as claimed 
by defendant, never delivered to the plaintiff. 

[1-3] Plaintiff authorized one Dannenberg, an insurance bro- 
ker, to procure certain fire insurance for him. It was their first 
transaction. Dannenberg testified that he told the plaintiff it was 
to be a cash transaction—‘“C. O. D.,” as he expressed it—and that 
he wanted the premium paid before he delivered the policy. The 
policy of insurance was obtained from the defendant company 
by the agent, Dannenberg, and was never physically delivered at 
any time to the plaintiff. The broker, Dannenberg, demanded his 
money or premium, and, not having received it, about a month 
thereafter, he returned the policy to the company as “not wanted” 
and for cancellation. A fire occurred in plaintiff's premises some 
months later, and plaintiff now claims that the delivery of the 
policy by the company to Dannenberg was a delivery, and that the 
agent had no right or authority to cancel the same. It is well 
settled in this state that broker, who is employed to secure in- 
surance, is the agent for the insured, and not for the company 
(Northrup vs. Piza, 43 App. Div. 284, 60 N. Y. Supp. 363, af- 
firmed 167 N. Y. 578, 60 N. E. 1117), and the possession of the 
policy seems to be the test of authority on the part of the agent 
as to what he may do therewith, and as to what notices may be 
held binding on the insured, sent to the agent before delivery of 
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the policy to the insured (Stone vs. Franklin Fire Ins. Co., 105 
N. Y. 543, 12 N. E. 45; Karelsen vs. Sun Fire Office of London, 
122 N. Y. 545, 25 N. E. 921; Ikeller vs. Hartford Fire Ins. Co., 
24 Misc. Rep. 136, 53 N. Y. Supp. 323; Walrath vs. Hanover 
Fire Ins. Co., 139 App. Div. 407). However, after delivery of 
the policy of insurance to the assured, the broker’s authority can- 
not be held to continue in reference thereto. Hermann vs. Ni- 
agara Fire Ins. Co., 100 N. Y. 411, 3 N. E. 341, 53 Am. St. Rep. 
197; Healy vs. Insurance Co. of Penn., 50 App. Div. 327, 63 N. 
Y. Supp. 1055; Ikeller vs. Hartford Fire Ins. Co., 24 Misc. Rep. 
138, 53 N. Y. Supp. 323. 

[4] In the case at bar the testimony is uncontradicted; in fact, 
it is conceded that the plaintiff never paid the premium to the 
agent, never saw the policy of insurance, and that he never had it 
physically delivered to him. His contention is, however, that, the 
agent having a credit with the defendant company, and the policy 
having been issued by the company and delivery made to the 
agent, such delivery to the agent constituted a delivery to the 
plaintiff as against the defendant, irrespective of any agree- 
ments between the agent and the assured, and that consequently 
the agent had no right or authority to return the policy for can- 
cellation because the premium had not been paid. The “binder” 
for the insurance was issued November 2, 1911, the policy was 
returned or canceled December 4, 1911, and the fire took place 
on April 24, 1912. During all this period the premium had been 
unpaid and never was paid, although the agent demanded the pre- 
mium and stated to plaintiff that unless it was paid he would re- 
turn the policy to the company. During all this time the broker 
was assuredly the agent for the plaintiff. The policy had not been 
delivered to him by the agent; the agent had a lien on the policy 
for his premium. He stated that it was a cash transaction. He 
certainly had control over the policy, and it would be manifestly 
unjust to the defendant, in view of the return of the policy by 
plaintiff’s agent, to hold upon such a state of facts that the agent 
was without authority to return the policy for cancellation. Legal 
delivery of the policy is an essential element to its existence as an 
enforceable contract (Walrath vs. Hanover Fire Ins. Co., 139 
App. Div. 407, 124 N. Y. Supp. 54), and I am of the opinion in 
this case that there was no delivery of the policy in question suf- 
ficient in law to bind the defendant, and for that reason I conclude 
that the dismissal of the complaint at the trial was proper. 

The motion to set aside the dismissal of the complaint and for 
a new trial is therefore denied. 

Motion denied. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


TABER 
US. 


CONTINENTAL INS. CO. er au.* 


PAYMENT OF CLAIM. 


Where each of several fire policies provided that, if there be other insur- 
ance, insured shall recover on the policy no greater proportion of the 
loss than the sum insured bears to the whole amount insured, each 
company should pay the proportion of the value of the property which 
the amount of its policy bears to the amount of all of the insurance, 
though some of the policies covered additional property; the amount 
of a blanket policy being applied to the different items covered by the 
policy in proportion to their value. 


(For other cases, see Insurance, Cent. Dig. §§ 1285-1290; Dec. Dig. § 504.) 


Report from Superior Court, Suffolk County; John H. Hardy, 
Judge. 

Action by Charles Allen Taber against the Continental Insur- 
ance Company and others. Decree for plaintiff, and case trans- 


ferred from superior court on report. Reversed in part, and af- 
firmed in part. 


R. Homans and A. G. Grant, both of Boston, for Defendants 
Continental Ins. Co. and Sun Ins. Co. 

F. W. Brown and W. L. Came, both of Boston, for Defendant 
Milwaukee Mechanics’ Ins. Co. 

Der Courcy, J. 

The only issue in controversy relates to the apportionment 
among the three insurance companies of certain amounts to be 
paid in settling the damages caused by fire to a dwelling house in 
Malden. No question is raised as to the division of the money 
among the parties in interest, the owner and mortgagees. The 
property insured was a double apartment building divided into 
two halves of equal value. The total damage by fire was $5,115, 
of which $3,640 was to the northeast half and $1,475 to the 
southwest half. 

The policies written by the three insurance companies were in 
the Massachusetts standard form, and each contained this pro- 
vision: “If there shall be any other insurance on the property 
insured, whether prior or subsequent, the insured shall recover 
on this policy no greater proportion of the loss sustained than the 
sum hereby insured bears to the whole amount insured thereon.” 
The policies of the Continental and Sun Insurance Companies 


* Decision rendered, Jan. 29. 1913. 100 N. E. Rep. 636. 
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were for $2,500 each, and were what is commonly called blanket 
or compound policies, each covering the building as a whole. The 
policy of the Milwaukee Company was for $3,000, and was writ- 
ten “to attach an equal amount on each half”; in other words, it 
was a “specific” policy. 

The Continental and Sun Insurance Companies urge that the 
“Vermont rule,” so called, should be followed in apportioning 
the loss between the compound and specific policies. By this 
rule the proportion of the value of the property destroyed to be 
paid by each underwriter is that which the amount of this policy 
bears to the amount of all the insurance thereon, although some 
of the policies cover other property in addition. In other words 
the blanket amount is applied to the different items covered by the 
policy in proportion to their values. This rule was adopted in 
this commonwealth more than half a century ago, and more re- 
cently was applied in Vermont and some other states. Blake vs. 
Exchange Ins. Co., 12 Gray, 265; Chandler vs. Ins. Co. of No. 
America, 70 Vt. 562, 41 Atl. 502. And see Ogden vs. East River 
Ins. Co., 50 N. Y. 388, 10 Am. Rep. 492. 

On the other hand the Milwaukee Company contends for the 
application of what is known as the “Connecticut rule,” which 
regards the blanket policy as insuring each item to the entire 
amount of the policy unappropriated when the particular item is 
reached; that is, the whole blanket insurance is to be applied to 
one of the parcels covered by the specific policy and prorated 
therewith, the remainder to the next, and so on. Schmaelze vs. 
London & Lancashire Ins. Co., 75 Conn. 397, 53 Atl. 863, 60 L. 
R. A. 536, 96 Am. St. Rep. 233; Grollimund vs. Germania Ins. 
Co. (N. J.) 83 Atl. 1108. 

The difficulty in fixing the amount to which the property cov- 
ered by the specific is insured by the compound policy has led 
some courts to adopt still other rules of apportionment under the 
peculiar facts of particular cases. See Cromie vs. Kentucky & 
Louisville Ins. Co., 15 B. Mon. (Ky,) 432; Liverpool & London 
& Globe Ins. Co. vs. Delta County Farmers’ Association, 56 Tex. 
Civ. App. 588, 121 S. W. 599. Each method has been the sub- 
ject of forceful criticism and either rule, if followed inflexibly, 
would result in injustice to the assured in some instances. The 
main requisite of any rule of apportionment is that the assurea 
shall be afforded indemnity to the full extent of his rights unde. 
the policies of insurance; and when a case arises where the rulc 
generally followed fails to accomplish that result, the question 
will be presented whether in the interest of justice the rule should 
be modified. If the question were a new on in this common- 
wealth, we might well consider the relative merits of the different 
methods now followed. But, as we have said above, a rule was 
established here more than half a century ago; and undoubtedly 
adjustments generally have been made in accordance therewith. 
As a practical general rule it appears to have worked satisfac- 
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torily. There is no complaint in the present case that it fails 
properly to protect the insured. The objection urged against it, 
that it changes the contract between the parties, would apply with 
like force to the other methods suggested, and further does not 
seem to us to be tenable, because the question involved is really 
that of the construction to be placed upon the words “whole in- 
surance” in the pro rata provision of the policy. 

The proper amounts to be paid by each company are those fixed 
in accordance with the rule adopted in Blake vs. Exchange Ins. 
Co., supra, which amounts we understand are not in dispute, 
namely: On the $3,640 item, the companies are to contribute as 
follows: The Sun Insurance Office, $1,137.50; the Continental 
Insurance Company, $1,137.50; and the Milwaukee Mechanics’ 
Insurance Company, $1,365; and on the $1,475 loss, the Sun 
Insurance Office is to pay $460.94, the Continental Insurance 
Company 460.94, and the Milwaukee Mechanics’ Insurance Com- 
pany $553.12. 

In accordance with the terms of the report, the decree of the 
superior court is to be reversed so far as it relates to the share 
to be contributed by the three defendant, and the foregoing figures 
are to be substituted. In other respects the decree is to be af- 
firmed. 

So ordered. 


SUPREME COURT OF OKLAHOMA. 


SHAWNEE MUT. FIRE INS. CO. 
vs. 
CANNEDY.* 


NOTES FOR PREMIUMS—PROVISIONS—VALIDITY. 

Notes given for the premium on a policy of fire insurance provided that, 
if they were not paid at maturity, “the whole amount of the premium 
should be considered earned, and all notes given in settlement of said 
policy be due and the policy be null and void, and so remain until the 
same shall be fully paid and the policy be reinstated by the company.” 
The notes were not paid at maturity, but the company retained them 
and continued to try to collect them, brought suit upon one of them, 
obtained judgment, and had the judgment docketed in the district 
court. Held: (1) That the provision that, if the notes were not paid 
at maturity, the whole amount should be considered earned, is a mere 
penalty which cannot be enforced. (2) That the provision that, if 
the notes were not paid at maturity, the policy should be null and 
void, is a valid provision, but the company may waive it. (3) That 
the company, by retaining the notes and endeavoring to collect them 


* Decision rendered, Dec. 7, 1912. Rehearing denied, Jan. 28, 1913. 120 
Pac. Rep. 865. Syllabus by the Court. 
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in full, waived the provision that the policy should be void if the 
notes were not paid at maturity. 


(For other cases, see Insurance, Cent. Dig. §§ 75, 253-262, 801, 895-902, 
913, 1041-1056, 1058-1070; Dec. Dig. §§ 141, 349, 392.) 


Commissioners’ Opinion, Division No. 2. Error from District 
Court, Love County; S. H. Russell, Judge. 

Action by Georgia A. Cannedy against the Shawnee Mutual 
Fire Insurance Company. Judgment for plaintiff, and defendant 
brings error. Affirmed. 


STANARD, WAHL & ENNIS, of Shawnee, for Plaintiff in Error. 
A. EppLEMAN and J. C. Grauam, both of Marietta, for De- 
fendant in Error. 


4 Rosser, C. 

This was an action by Georgia A. Cannedy against the Shawnee 
Mutual Fire Insurance Company on a policy of fire insurance 
issued by the company to recover for a building destroyed by 
fire. 

The plaintiff gave two notes for the premium on the policy. 
They were dated April 22, 1908. One was for the sum of $10, 
due May 1, 1908. The other was for $22, and was due October 1, 
1908. Each note contained the following provision: “If this note 
is not paid at maturity, the whole amount of the premium shall 
be considered earned, and all notes given in settlement of said 
policy be due, and the policy be null and void, and so remain until 
the same shall be fully paid, and the policy be reinstated by the 
company.” This case was tried upon an agreed statement of facts. 
The substance of the material portion of the agreed statement is 
as follows: The plaintiff did not pay, or cause to be paid, either 
of the premium notes at the time they became due and payable, 
and there was no extension of time for the payment of same. 
On the 22d day of April, 1909, the dwelling house covered by 
the policy was totally destroyed by fire, and the plaintiff furnished 
proof of loss as required by the policy, but the company denied 
liability for the reason that the plaintiff had not paid the pre- 
mium notes, as provided therein, and that, therefore, the policy 
was forfeited. On the 14th of December, 1908, prior to the time 
the house was destroyed by fire, the defendant filed suit against 
plaintiff on the premium note for $10, and on the 26th day of 
December recovered judgment by default, and on the 12th day of 
March, 1909, an abstract of that judgment was filed in the office 
of the clerk of the district court of Love County. On the Ist 
day of January, 1910, after the fire, the plaintiff paid the judg- 
ment to the justice of the peace, and took his receipt. The justice 
forwarded his check for the amount of the judgment to the de- 
fendant at Shawnee, but the company refused the check and re- 
turned it. On the 2d day of March, 1909, the defendant placed 
the $22 note in the hands of its attorneys at Marietta for col- 
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lection, but they failed to collect it, and it was returned to the 
company on the 15th of March, 1909. On the Ist day of January, 
1910, the plaintiff caused the Jordan Company, of Marietta, to 
send their check to plaintiff at its home office in Shawnee for the 
amount of the $22 note, with interest. The company refused to 
receive the check, and gave as its reason for refusing the amount 
of the judgment and also the amount of the $22 note that this 
suit had been brought in the district court at the time, and to ac- 
cept the money due upon the note and judgment might complicate 
the case. 

The question is whether by retaining the premium notes and 
endeavoring to collect them in full the company waived the for- 
feiture. It has been held that a condition such as contained in 
the notes given for premium in this case did not render the policy 
void until the company had by affirmative action declared the pol- 
icy forfeited. Mutual Life Ins. Co. vs. French, 30 Ohio St. 241, 
27 Am. Rep. 443. 

It has also been held that such a provision, as in the one before 
the court in this case, in a premium note, but not in the policy, is 
nugatory. Dwelling-Hotse Ins. Co. vs. Hardie, 37 Kan. 674, 
16 Pac. 92. It has also been held, where the stipulation for for- 
feiture is contained in the note, that equity will relieve against it, 
for the reason that its object is merely to secure prompt payment 
of the note, and, as the breach of the agreement to pay promptly 
can be compensated, equity will relieve against the forfeiture. 
St. Louis Mutual Ins. Co. vs. Grigsby, 10 Bush. (Ky.) 310; 
Montgomery vs. Phoenix Ins. Co., 14 Bush (Ky.) 51; N. W. 
Mutual Life Ins. Co. vs. Fort, 82 Ky. 269; Mutual L. Ins. Co. 
vs. Jarboe, 102 Ky. 80, 42 S. W. 1097, 39 L. R. A. 504, 80 Am. 
St. Rep. 343; Manhattan L. Ins. Co. vs. Patterson, 109 Ky. 624, 
60 S. W. 383, 53 L. R. A. 378, 95 Am. St. Rep. 393. 

It has also been held that the provisions for forfeiture, being for 
the benefit of the insured, may be waived by it. Bouton vs. Am. 
Mut. L. Ins. Co., 25 Conn. 542; Goit vs. National Protection Ins. 
Co., 25 Barb. (N. Y.) 189. In Buckbee vs. U. S. Ins., etc., Co., 
18 Barb. (N. Y.) 541, the policy contained a provision that, in case 
the quarterly premiums should not be paid on the days specified, 
the policy should be void, but that in such case it might be re- 
newed at any time on the production of satisfactory evidence as 
to the health of the insured and the payment of back premiums. 
The premium due on the 1oth of December was not paid until the 
16th, when it was received by the insurer without objection, and 
entered to the credit of the insured, and a receipt given for it. 
No evidence was produced in respect to the health of the insured, 
and none was required. It appeared that it had not been the 
practice of the insurer to exact prompt payments of the premiums 
when due, and that they had been accepted a few days overdue 
without objection. The insurer was held to have waived a strict 
compliance with the conditions as to the literal punctuality of pay- 
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ments, that the policy did not lapse, hence required no renewal, 
and that the policy was in the same condition it would have been 
had the premium been paid on the precise day when it fell due. 
The first premium in this case was due on the Ist day of May, 
1908, and eight days after the note was signed. . If it had been 
paid on the 15th day of May, would any one have contended that 
the policy had become void, and that it would require action by 
the company to have it reinstated in order to restore its validity? 
Suppose the premium due the 1st of May had been paid the 15th 
of that month, and accepted by the company, and the second note 
which was due the 1st of October had been paid the 15th of 
October, would the defendant be heard to say that the policy was 
forfeited, and that it remained so until reinstated by the com- 
pany? If receiving the premium a few days after it was due 
would have waived the conditions of the note with reference to 
forfeiture, then the action of the company in attempting to collect 
and in taking judgment and having it filed so as to give a lien 
upon real property was likewise a waiver. The company takes 
an inconsistent position in the case. It was seeking to enforce 
the collection of the notes until the loss. As soon as the loss 
occurred, it refused to receive the premiums, although it had a 
judgment for the amount of one of the notes, taken after the time 
when, according to its contention, the policy, was forfeited. This 
indicates that it did not have entire faith in its position that the 
policy was forfeited and the entire premium earned when the first 
note was not paid at maturity. It is believed to be the correct 
rule that a provision in a policy or a note given for a premium that 
a failure to pay the note at maturity will forfeit the policy is 
valid, but that this provision can be waived; that a provision that, 
if the note is not paid at maturity, the whole premium shall be 
considered earned, is a mere penalty, not capable of enforce- 
ment (Snyder’s Comp. L. §§ 1125, 1126), and that the insurer 
can only recover the premium at the short rate for the time the 
policy was in force. To permit the company, when the note was 
not paid at maturity, to forfeit the contract, and also collect the 
entire consideration, would be to double the penalty, and allow 
it to keep something for nothing. It may be argued that the 
plaintiff having agreed to pay the premium is bound to do so, 
and that the company for the security of its business and the pro- 
tection of other policyholders had the right to forfeit the policy. 
The latter proposition is correct. It had the right to forfeit, but, 
when it did so, it had no right to collect the entire premium. 
All it could possibly be entitled to would be the profit on a policy 
of this size and class. This could be and probably is taken care 
of by the short rate on canceled policies. If a man should agree 
to sell twenty horses for $2,000, taking notes for the price, and 
should only deliver one of them and agree to deliver the others 
later, and the contract should also provide that, if the notes were 
not paid at maturity, the other horses should not be delivered, and 
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the notes should be considered as the purchase price of the one 
delivered, and should be collectible, equity would relieve against 
such a provision. There is no difference in the principle. Lim- 
erick vs. Home Ins. Co., 150 Ky. 827, 150 S. W. 798. In this 
case the first note was nearly one year overdue, and, if defend- 
ant’s contention is correct, the policy was void during all that 
time, yet it was endeavoring to collect the full premium. It is 
in the same attitude as if it had actually collected it. It claimed 
the whole amount, and, if plaintiff owed the whole amount, she 
owed it as a consideration for the policy for five years. By re- 
taining the notes and attempting to collect the full premium for 
the entire term, the company waived the forfeiture, and i is liable 
for the amount of the policy. 
The judgment of the lower court should be affirmed. 


Per CurRIAM. 
Adopted in whole. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT. 





GREENGRASS 
vs. 


NORTH RIVER INS. CO.* 


PROOF OF LOSS—WAIVER—QUESTION FOR JURY. 


Whether insurer, by retaining, without objection to its form, an inventory 
furnished by insured after a fire and entering into negotiations for 
settlement, and finally disclaiming liability on the sole ground that 
insured had not properly protected the property after the fire, did not 

waive the service of a more formal proof of loss, is a question for 
the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


CONDITIONS OF POLICY—SEPARATING PROPERTY AFTER 
FIRE. 

A condition of a fire policy, for separation by insured after a fire of 
the damaged goods from the undamaged, is given a liberal construc- 
tion in favor of insured; and it is enough that there is such a separa- 
tion that insurer can estimate the loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1291, 1292; Dec. Dig. § 505.) 


* Decision rendered, Feb. 7, 1913. 139 N. Y. Supp. 937. 
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Appeal from Municipal Court, Borough of Manhattan, Second 
District. 

Action by Morris Greengrass against the North River Insur- 
ance Company. From a judgment of nonsuit, plaintiff appeals. 
Reversed, and new trial ordered. 


Argued January term, 1913, before Seabury, Lehman, and 


Page, JJ. 


ARTHUR C. MANDEL, of New York City, for Appellant. 
House, GrossMAN & VorHAus, of New York City (Samson 
Selig, of New York City, of counsel), for Respondent. 


Pace, J. 

This was an action to recover the value of household goods 
and clothing destroyed by fire. The defendant did not contest 
the fact that the goods as claimed by the plaintiff were upon the 
premises and that a fire occurred, nor did it offer evidence tending 
to show that the loss was different from that claimed; but they 
seek to escape liability on two technical grounds: First, that the 
assured had failed to prove that he had served on the defendant 
a sufficient proof of loss within the sixty-day period limited by the 
policy ; and, second, that the assured had failed to properly sepa- 
rate the damaged goods from the undamaged.. The fire occurred 
on February 16, 1912. The exact date when the defendant was 
notified of the fire does not appear. 

[1] The defendant’s adjuster testified that he called at the 

premises on February 19th and discharged the fire patrol man, as 
he always did when he was notified of a loss; and when the plain- 
tiff’s adjuster called at the office of the defendant and notified 
them of the loss on February 21, 1912, the person in charge of 
that department stated that they already knew of the loss. The 
plaintiff prepared an inventory in Hebrew and gave it to his 
adjuster, who translated it into English, and on February 29, 
1912, the inventory was given to the defendant’s agent. This in- 
ventory contained a list of each article claimed to have been de- 
stroyed, with its value, and the total amount of such claim; but 
it was not signed, nor verified by the oath of the claimant. The 
next day the defendant’s adjuster called at the premises with this 
inventory and with the plaintiff’s adjuster went over the remnants, 
and offered first $150, and then $200. These offers were refused 
by plaintiff’s adjuster, who offered to take $400 on the claim of 
$526.20. The defendant’s adjuster left, and the next day sent 
a disclaimer of liability— 
“for any loss or damage that may have been caused through your 
negligence to properly protect the damaged and undamaged prop- 
erty, as called for in lines No. 67, 68 and 69 of the printed condi- 
tions of your policy. * * *” 

No mention is made of a claim that the inventory was not suffi- 

Vol. XLII.—33. 
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cient, and the requirement for a signed and verified statement of 
loss is not contained within the specified lines of the policy. Upon 
the facts it was clearly a question for the jury to determine 
whether the defendant, by retaining the inventory furnished by 
the plaintiff without objection as to its form and entering into 
negotiations of, had not waived the service of a more formal proof 
of loss. Glazer vs. Home Ins. Co., 190 N. Y. 6, 82 N. E. 727; 
Davis vs. Grand Rapids Fire Ins. Co., 15 Misc. Rep. 263, 265, 36 
N. Y. Supp. 792, affirmed 157 N. Y. 685, 51 N. E. 1090. 

[2] On the second objection, that the goods were not kept sep- 
arated, the testimony of the plaintiff’s adjuster that they were 
so separated, and the defendant’s adjuster that they were not, 
raised an issue of fact for the jury. That the landlord, for the 
purpose of repairing the building, had removed or required the 
removal of débris from the rooms in which they were at the time 
of the fire, does not in itself constitute a breach of the contract. 
If the undamaged property and the damaged were so separated 
that the company could estimate the loss, a reasonable and sub- 
stantial compliance with this provision is all that is required. 
For, after the liability has been fixed by a loss, the insured may 
not be deprived of his rights to indemnify by a narrow and tech- 
nical construction of the conditions and stipulations which pre- 
scribed formal requisites, by which that right is made available; 
on the contrary, a liberal and reasonable construction of them 
should be given. McNally vs. Phoenix Ins. Co., 137 N. Y. 3869, 
33 N. E. 475. The learned trial judge seems to have overlooked 
this requirement. 

The judgment should be reversed, and a new trial ordered, 
with costs to the appellant to abide the event. All concur. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Essex. 


ELDER 
vs. 


FEDERAL INS. CO.* 


FIRE INSURANCE—WARRANTY—STATUTORY PROVISIONS. 
A warranty by insured, inserted in the body of a policy, is not dependent 
on negotiations embodied in the application and final issuance of the 
contract of insurance; and St. 1907, c. 576, § 21, providing that no oral 
warranty shall defeat the policy, unless made with intent to deceive, 


* Decision rendered, Jan. 20, 1913. 100 N. E. Rep. 655. 
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or unless the matter made a warranty increased the risk, is inap- 
plicable. 


(For other cases, see Insurance, Cent. Dig. § 561; Dec. Dig. § 266.) 
FIRE INSURANCE—VALIDITY. 


A fire policy, stipulating that insured warrants that the automobile cov- 
ered by the policy shall not be used for carrying passengers, and that 
in the event of a violation*of the warranty the policy shall be void, 
is breached where, with insured’s knowledge and consent, his son. for 
compensation which he received and retained, made trips with the 
automobile for the accommodation of passengers, and there can be 
no recovery on the policy, and whether the risk has been increased in 
consequence of the breach is immaterial. 


(For other cases, see Insurance, Cent. Dig. §§ 842-846; Dec. Dig. § 333.) 


FIRE INSURANCE—RETURN OF PREMIUM. 


Where insured in a fire policy breaches a warranty contained therein, so as 
to render the policy void, he may not recover any part of the pre- 
mium; the insurer being without fault. 


(For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 108.) 


Report from Superior Court, Essex County; Franklin G. Fes- 
senden, Judge. 

Action by Edward S. Elder against the Federal Insurance 
Company. The Court directed a verdict for defendant, and re- 
ported the cause to the Supreme Judicial Court for determination. 
Judgment for defendant on the verdict. 


Ws. H. NiLks and Henry R. Mayo, both of Lynn, for Plain- 
tiff. 

Rospert HoMANs and STANLEY G. BarKEr, both of Boston, 
for Defendant. 

BRALEY, J. 

[1] The plaintiff as the insured, “warranted * * * that 
the automobile hereby insured” against loss or damage by fire 
“shall not be used for carrying passengers during the term of this 
policy, and in the event of the violation of this warranty this 
policy shall immediately become null and void.” Having been 
inserted in the body of the policy the warranty was not dependent 
upon the negotiations embodied in the application and final is- 
suance of the contract of insurance, and the St. of 1907, c 576, 
§ 21, is inapplicable. Barker vs. Metropolitan Life Ins. Co., 188 
Mass. 542, 74 N. E. 945; Everson vs. General Accident, Fire & 
Life Ins. Corporation, 202 Mass. 169, 88 N. E. 658. 

[2] If the automobile was used for the transportation of pas- 
sengers for hire the plaintiff stipulated that the policy should be 
void, and the only remaining question is, whether upon the evi- 
dence it could be ruled as matter of law, that the warranty had 
been broken. It was agreed by the parties, that with the plain- 
tiff’s knowledge and consent the plaintiff’s son for compensation 
which he received and retained, made trips with the automobile 
for the accommodation of tourists and passengers, and this use 
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having been permitted by the plaintiff there was a violation of 
the warranty at common law, and whether the risk had been in- 
creased is immaterial. Barker vs. Metropolitan Life Ins. Co., 
188 Mass. 542, 74 N. E. 945; Kidder vs. United Order of Golden 
Cross, 192 Mass. 326, 78 N. E. 469. [3] The policy therefore 
was not in force when the automobile was damaged by fire, and 
the plaintiff cannot recover for the loss. Nor is he entitled to a re- 
turn of any part of the premium. The policy attached, and while 
the premium covered the life of the policy if its terms were com- 
plied with by the insured, the plaintiff could not through his 
voluntary breach deprive the defendant who is without fault, 
of the full benefit of the contract. Taylor vs. Lowell, 3 Mass. 
331, 3 Am. Dec. 141; Merchants’ Ins. Co. vs. Clapp, 11 Pick. 56. 
Judgment for the defendant on the verdict. 


—o+e——__— 


DISTRICT COURT OF APPEAL OF CALIFORNIA. 


First DIstrRIct. 


ROYAL INS. CO. or Liverpoo., ENG., 
vs. 


CALEDONIAN INS. CO. or EprnsurGu, ScoTLANp. (Civ. 1,031.)* 


REINSURANCE—LIABILITY OF REINSURER. 

Where policies of insurance and reinsurance each contained a provision 
that if a building, or any part, should fall except as the result of fire, 
the insurance on the building or its contents should immediately cease, 
a provision in the reinsurance policy that it should be subject to the 
same risks, valuations, conditions, and adjustments as were or might 
be taken by the reinsured, and that the loss was payable pro rata with 
the reinsured, did not authorize the original insurer by adjusting a loss 
for which it was not liable because of the fall of a building to subject 
the reinsurer to its pro rata share of such loss. 

(For other cases, see Insurance, Cent. Dig. § 1817; Dec. Dig. § 684.) 

REINSURANCE—ACTIONS—DEFENSES. 

In an action on a policy of reinsurance, an answer alleging a violation 
by the original insurer of a promise not to adjust any loss without 
notice to defendant, but not alleging any injury to defendant from 
such failure, was insufficient. 


(For other cases, see Insurance, Cent. Dig. § 1823; Dec. Dig. § 686.) 


Appeal from Superior Court, City and County of San -Fran- 
cisco; J. M. Seawell, Judge. 
Action by the Royal Insurance Company of Liverpool, Eng- 


* Decision rendered, Dec. 4, 1912. Rehearing denied by Supreme Court, 
Feb. 1, 1913. 129 Pac. Rep. 597. 
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land, against the Caledonian Insurance Company of Edinburgh, 
Scotland. Judgment for plaintiff, and defendant appeals. Re- 
versed. 


T. C. Van Ness of San Francisco, for Appellant. 
James Atva Watt, of San Francisco, for Respondent. 


Hat, J. 

This is an appeal from a judgment rendered for plaintiff against 
defendant upon a policy of reinsurance against loss by fire. 

[1] The original policy of insurance and the policy of reinsur- 
ance are attached to the complaint and made a part thereof. The 
risk was upon machinery, fixtures, and goods contained in a des- 
ignated building. The original policy of insurance contains the 
following clause: “If a building or any part thereof fall, except 
as the result of fire, all insurance by this policy on such building 
or its contents shall immediately cease.” The reinsurance policy 
contains precisely the same clause and also the following: ‘This 
policy is subject to the same risks, valuations, conditions and 
adjustments as are or may be taken by the reinsured, and the 
‘loss, if any thereunder is payable pro rata with the reinsured 
and at the same time and place.” It is substantially alleged in 
the complaint, among other things, that after the fire plaintiff 
adjusted and ascertained the amount of the loss sustained by the 
original insured at a certain amount, and the portion thereof 
payable by the plaintiff to the original insured, and that it paid 
the same. Plaintiff sought and obtained a judgment against the 
defendant for its pro rata amount based upon such adjustment. 
Defendant, among other things, pleaded as and for a separate 
defense that, before the occurrence of the fire, a material and 
substantial portion of said building had fallen from a cause other 
than fire, and that said building had fallen within the meaning of 
the policies. Plaintiff interposed a general demurrer to this de- 
fense, which the court sustained, and it is this ruling which pre- 
sents the principal point to be determined upon this appeal. 

It is the contention of plaintiff that because of the pro rata 
clause defendant is liable for its proportion of the amount found 
to be due the original insured from plaintiff by its adjustment of 
such loss with the owner of the property, unless indeed that such 
adjustment shall have been fraudulently or collusively made to 
the injury of defendant. In other words, that plaintiff may, by 
its adjustment with the original insured, establish as against the 
reinsuring company the fact of its liability for a loss as well as 
the amount thereof, and this in plain disregard of the conditions 
of both the original policy and the policy of reinsurance that, 
“if a building or any part thereof fall, except as the result of fire, 
all insurance by this policy on such building or its contents shall 
immediately cease.” We cannot accede to the soundness of this 
view of the law. We have been cited to no case that goes so 
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far. As was said in Firemen’s Fund Ins. Co. vs. Aachen & 
Munich Fire Ins. Co., 2 Cal. Ap. 690, 84 Pac. 253: “In any 
event, the liability of a reinsurer, like that of a party to any other 
contract, must depend upon the terms of his contract.” By the 
terms of the contract in the case at bar, all insurance on the 
property covered by the policy of reinsurance was to immediately 
cease upon the falling of thé building or any part thereof, except 
as the result of fire. 

[2] It is a well-recognized rule that every part of a contract 
must be given some effect, if possible, and two apparently con- 
flicting provisions of the same contract must be reconciled if such 
may be done without doing actual violence to the language of 
the contract. Just what is the precise meaning of the so-called 
pro rata clause may be in some doubt. We certainly do not think 
that under its somewhat vague and uncertain language there can 
justly be found any authority to the reinsured to charge the re- 
insuring company for a loss for which it in plain terms pro- 
vided exemption. See Firemen’s Fund Ins. Co. vs. Aachen & 
Munich Fire Ins. Co., 2 Cal. App. 690, 84 Pac. 253; Manufac- 
turers’ Ins. Co. vs. Western Assur. Co., 145 Mass. 419, 14 N. E. 
632; Commonwealth Ins. Co. vs. Globe Mut. Ins. Co., 35 Pa. 
475. In discussing a claim made by a reinsurer that he was en- 
titled to notice of abandonment as and for a total loss the Court 
of Kings Bench said: ‘So long as liability exists the mere fact 
of some honest mistake having occurred in fixing the exact 
amount of it will afford no excuse for not paying. He has 
promised ‘to pay as may be paid thereon.’”’ Western Assur. 
Co. of Toronto vs. Poole [1903] 1 Kings Bench Div. 376. The 
court seemed to be of the opinion that the right of the reinsured 
to bind the reinsurer by any adjustment of the loss depended 
upon the existence of a liability for any loss. It has been held 
that, under a reinsurance policy containing the clause “to pay 
as may be paid,” no adjustment or payment by the reinsured will 
put a liability upon the reinsurer for a loss for which, under the 
other provisions of his policy, he was not liable, or for which the 
original insurer was not in fact liable though he paid it. Marten 
vs. Steamship Owners’ Underwriters’ Ass’n, Ltd., 9 Aspinalls 
(N. S.) 339; Chippendale vs. Holt, 73 L. T. Rep. 472. These 
two cases are precisely in point, but are not cases in appellate 
courts. We do not think that the reinsured, under the pro rata 
clause, may, by adjusting and paying a loss, impose a liability 
upon the reinsurer for a loss not covered by either the original 
policy or the reinsuring policy, but expressly excepted there- 
from. The court erred in sustaining the demurrer to the de- 
fense founded upon the fallen building clause. See Clayburgh 
vs. Agricultural Ins. Co., 155 Cal. 708, 102 Pac. 812, 18 Ann. 
Cas. 579. 

[3] Defendant also claims that the court erred in sustaining 
plaintiff’s demurrer to that portion of the answer wherein de- 
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fendant set up the alleged violation of a promise made by 
plaintiff not to adjust the loss without giving notice thereof to 
defendant. Without discussing this claim in detail, it is suf- 
ficient to say that we see no error in this ruling. No facts are 
pleaded which show that defendant was in any way injured by 
such failure to notify defendant of the adjustment. Especially 
must this be so if, as we have already held defendant’s liability 
for any loss is not concluded by such adjustment. 

For the reasons above stated, the judgment must be reversed 
and it is so ordered. 

We concur: Lennon, P. J.; Kerrigan, J. 


COURT OF CIVIL APPEALS OF TEXAS. 


TEXARKANA. 


HARTFORD FIRE INS. CO. et At. 
VS. 


WALKER.* 


ACTION ON POLICY—QUESTION FOR JURY—FRAUDULENT 
ALTERATION OF BOOKS. 


Whether insured, after a fire, altered his books and records so as to make 
them show a greater loss than he had in fact suffered for the purpose 
of collecting a greater amount than was due on the policies, was for 
the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


ACTION ON POLICY—QUESTION FOR JURY—TIME OF MAK- 
ING INVENTORY. 

On evidence in an action on insurance policies, held, that the question 
whether insured took a purported.inventory prior to the dates of the 
policies sued on was for the jury. 


(Tor ont cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ ; 


ACTION ON POLICY—QUESTION FOR JURY—SUFFICIENCY OF 
INVENTORY. 


On evidence in an action on insurance policies, held, that the question 
whether an inventory offered by the insured was a substantial com- 
pliance with his contract obligation to furnish an inventory was for 
the jury. : 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


* Decision rendered, Dec. 27, 1912. Rehearing denied, Jan. 30, 1913. 153 
S. W. Rep. 308. 
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FORFEITURE—‘IN VEN TORY’”—‘ITEMIZED”—“COMPLETE.” 


In a provision in a policy that insured should take a “complete itemized 
inventory of stock on hand,” the word “inventory” had the ordinary 
meaning of a list or schedule of particular property by article or item, 
the word “itemized” expressly required the stating of each item or 
article separately, and the word “complete” required that the list or 
schedule should be full and not partial, so that it was not necessary 
that the cost or value of the articles listed both in detail and in total 
be given. 

(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 

(For other definitions, see Words and Phrases, vol. 4. pp. 3754, 3755; vol. 
4, p. 3798; vol. 2, pp. 1366-1368.) 


CONSTRUCTION—CONDITION OF FORFEITURE. 
A condition of forfeiture must be construed against insurer, and so as 
to prevent a forfeiture if the language used will admit of such a con- 


struction. 
(For other cases, see Insurance, Cent. Dig. $§ 292, 294-298; Dec. Dig. § 
146.) 


Error from District Court, Tarrant County. 

Actions by J. L. Walker against the Hartford Fire Insurance 
Company and the Equitable Fire & Marine Insurance Company. 
Judgments for plaintiff, and defendants bring error. Judgments 
affirmed. 


Defendant in error was a grain dealer and operated a warehouse 
and elevator in the city of Ft. Worth. In the operation of the 
business he carried stock consisting of oats, wheat, bran, chops, 
sacks, and twine. On October 3, 1908, a fire occurring in the 
warehouse destroyed some and injured some of the stock. On 
the 5th of August, 1908, there was issued to defendant in error 
an insurance policy for $3,500 by the Equitable Fire & Marine 
Insurance Company, insuring him against loss or damage by fire 
to “stock of grain and sacks owned or held by assured.” On 
the 3d of August, 1908, there was issued to defendant in error a 
policy of insurance for $3,000 by the Hartford Fire Insurance 
company, insuring him against loss or damage by fire to “grain in 
sacks owned or held by assured.” Plaintiff sued each company for 
the loss and damage occasioned to him, and obtained judgment 
against each separately. As the pleadings are the same in each case, 
and the questions made are the same on each appeal, counsel treat 
the two cases as one appeal, and they are here considered together. 
Besides the usual allegations in the character of suit here, it was 
averred by defendant in error that in his business he usually and 
commonly carried in his warehouse wheat, corn, oats, bran, chops, 
sacks, and twine, and that said stock was such stock as was usu- 
ally carried by persons engaged in a similar business, and that it 
was customary among insurance companies doing business in Ft. 
Worth, including the “defendants, in issuing policies of insurance 
covering such a “stock of merchandise, to describe such stock by 
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the general terms used in the policies. The plaintiffs in error an- 
swer by general denial, special exceptions, and averring a breach 
of warranty (1) as to inventory, and (2) as to keeping a proper 
set of books, and specially pleading that the policy should be held 
void under its terms for fraud upon the ground that after the 
fire plaintiff made and caused to be made false and fictitious 
books, bills, records, and inventories in order to show a com- 
pliance with the terms of the insurance policies when there was 
no such compliance, and in order to collect from each defendant 
a sum of money which would not otherwise be owing. The ver- 
dict of the jury involves a finding on all issues of fact arising in 
the evidence according to the insistence of the defendant in error, 
and their findings are supported by the evidence, and are here 
adopted as the findings of fact of this court. 


Wa. Tuompson, JNo. S. Parrerson, Witt C. THompson, 
and Gro. S. Wricut, all of Dallas, for Plaintiffs in Error. 

Capps, CANTEY, HANGER & SHORT and Davin B. TRAMMELL, 
all of Ft. Worth, for Defendant in Error. 


Levy, J. (after stating the facts as above). 

[1] By the first assignment plaintiffs in error contend that it 
was error to refuse a peremptory instruction in their favor upon 
the grounds (1) that the undisputed evidence showed that after 
the fire the assured had changed and altered his books and records 
so as to make them show a greater loss than he had in fact suf- 
fered, for the purpose of collecting a greater amount of money 
than was due on the policies, and (2) because the assured had 
not complied with the terms of the policies as to taking a com- 
plete itemized inventory of the stock on hand. As to the first 
ground, it could not properly be said, we think that the testimony 
did not present a dispute sufficient to make an issue for deci- 
sion by the jury. See same question in companion case of In- 
surance Co. vs. Walker, 146 S. W. 606. The question of fraud in 
fact, as here, must be submitted to the jury as being within their 
province to determine. Drinkard vs. Ingram, 21 Tex. 650, 73 
Am. Dec. 250; Peiser vs. Peticolas, 50 Tex. 638, 32 Am. Rep. 
621. 

[2] In respect to the second ground of the assignment, it can 
be here stated that each policy contained the following: ‘The 
assured will take a complete itemized inventory of stock on hand 
at least once in each calendar year, and, unless such an inventory 
has been taken within twelve calendar months prior to the date 
of this policy, one shall be taken in detail within thirty days of 
issuance of this policy, or this policy shall be null and void from 
such date.” Defendant in error introduced in evidence and re- 
lied on the following as a compliance on his part with the above 
clause of the policies :— 
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“On Hand in Warehouse May 18th, 1908. 
238 100# Sax bran 
1445 160# Sax W. oats 
194 160# Sax R. oats 
2093 Empty oat sax 
18681 Empty corn sacks 
124% Twine 
No corn 
No wheat 
No chops.” 

There was evidence on the part of the bookkeeper of assured 
going to show that the above was made as an inventory and on 
the date it bears, and there was listed all the stock on hand at 
that date, and that it was taken and kept on page A of the ledger, 
which ledger, with the other books, was kept in the iron safe. 
There is no pretense made of the taking of any inventory except 
the above. August 3 and 5, 1908, respectively, were the dates 
of the issuance of the policies sued on. Considering all the evi- 
dence, it was, we think, a question for the jury to answer as to 
whether or not the defendant in error, in fact, took the purported 
inventory prior to the dates of the policies sued on. 

[3,5] There is the further objection raised to the effect that it 
is apparent from the face of the purported inventory that the’ 
entries as to the articles listed are so indefiniie and uncertain in 
meaning as to require the court to say as a matter of law that it 
is not such inventory as required by the terms of the policies. 
It could not properly be said, we think, as a matter of law, that 
the inventory was so indefinite and uncertain on its face in respect 
to the articles listed and the manner and method by which they 
were shown thereon as to not warrant a finding by the jury of at 
least a substantial compliance on the part of the assured with his 
obligation under his insurance contract. It is apparent from the 
reading that there is intended to be given a detailed list of all the 
stock on hand in the warehouse at the date of the writing. It 
can readily be determined from its inspection that there is stated 
the number of sacks of bran and oats, the weight of each, the 
number of empty sacks, and the number of pounds of twine. It 
is known to be a matter of common usage that the character here 
employed is commonly used to designate “pounds.” One familiar 
with the grain business, even if it is not apparent to persons gen- 
erally, might determine from its inspection that the terms “W. 
oats” and “R. oats” are sufficient as the designation for “white 
oats” and “red oats,” respectively, which the evidence shows 
were the only two grades of oats handled by defendant in error. 

It is further objected that it should be decided as a matter of 
law that the inventory here failed to meet the requirements of the 
assured’s obligation in that respect, for the reason that the cost 
or value of the articles listed, both in detail and in total, is lack- 
ing. Do the stipulated terms “complete itemized inventory of the 
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stock on hand” include invariably in the ordinary and accepted 
meaning the cost or value of each article listed? The ordinary 
and accepted meaning of the word “inventory” is a list or schedule 
of particular property by article or item. See Standard Diction- 
ary, and Webster’s; Roberts, Willis & Taylor Co. vs. Insurance 
Co., 19 Tex. Civ. App. 338, 48 S. W. 562. The use of the word 
“itemized” would seem to further expressly require the stating 
of each item or article separately. The use of the word “com- 
plete” emphatically requires that the said list or schedule should 
be full, and not partial. The phrase by the usual and ordinary 
interpretation would therefore mean a full, and not a partial, list 
of the stock on hand made by giving each item or article of the 
goods separately. Thus it does not appear from the language of 
the parties that the cost or value of the goods should be stated 
in the list. It has frequently been laid down as a rule that the 
condition of forfeiture must be construed against the insurer, and 
so as to prevent a forfeiture if the language used would admit of 
such a construction. It is believed that the terms of contract men- 
tioned should in this record be restricted, as against a forfeiture, 
to the meaning as we have here construed it. If in any given busi- 
ness it is the general custom to use the word “inventory” in any 
other sense and meaning than that commonly given it, such does 
not appear here and is a question aside. The point in judgment 
in each of the cases Brown vs. Insurance Co., 89 Tex. 594, 35 
S. W. 1060, and Assurance Co. vs. Kemendo, 94 Tex. 367, 60 
S. W. 661, cited by plaintiffs in error as ruling the question, was 
dissimilar to the one here presented, and therefore this case is 
not ruled thereby. In the Brown Case, supra, the question was 
whether or not the books presented were sufficient. In the 
Kemendo Case, supra, no inventory at all was produced, it hav- 
ing been left out of the safe and destroyed by fire at the time the 
insured goods burned; and the remarks of what would be a suffi- 
cient inventory were manifestly not intended by the court to be 
a ruling upon the precise question here. The court did not err 
in passing the case to the jury, and this assignment is overruled. 

[6] The points made in the second, third, fourth, and fifth as- 
signments are in effect the same, and under the same facts, as in 
the companion case of Insurance Co. vs. Walker, 146 S. W. 606; 
and the ruling there is decisive of the questions. 

The sixth, seventh, and eight assignments should, we think, be 
overruled. 

[7] The special charge asked in the ninth assignment was 
properly refused, as being on the weight of evidence in assum- 
ing as a fact that the original entries were made on the books 
after the fire. 

[8] The court’s main charge sufficiently presented the issue 
asked in the special charge mentioned by the tenth assignment, and 
no injury resulted, and the assignment is overruled. 

The judgment in each case is affirmed. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CiRCUIT. 


LIVERPOOL & LONDON & GLOBE INS. CO., Limitep, 
US. 


HARDING. (No. 3,720.)* 


CANCELLATION OF POLICY BY INSURER—NOTICE AND TEN- 
DER—FOREIGN CORPORATION. 

Under the provision of an insurance policy that it may be canceled by the 
insurer by giving notice of cancellation and tendering a ratable pro- 
portion of the premium to the insured, mailing a proper notice, or a 
copy of it, and the return premium in a letter postpaid and addressed 
to the insured at its post office address, or delivering a copy of the 
notice and the return premium to an agent in charge of its office and 
business, are sufficient to effect the cancellation, where the insured is 
a foreign corporation, and all its officers are absent from the state 
in which its office, its principal place of business, and the property 
insured are situated. 


(For other cases, see Insurance, Cent. Dig. §§ 500-503; Dec. Dig. § 229.) 


In Error to the Circuit Court of the United States for the Dis- 
trict of Minnesota; Page Morris, Judge. 

Action by Herbert N. Harding against the Liverpool & Lon- 
don & Globe Insurance Company, Ltd. Judgment for plaintiff, 
and defendant brings error. Reversed and remanded. 


Before Sanborn, Hook, and Adams, C. JJ. | 


N. H. Cuase, of Minneapolis, Minn. (M. H. Boutelle, of 
Minneapolis, Minn., on the brief), for Plaintiff in Error. 

L. K. Luse, of Superior, Wis. (L. T. Powell and C. Z. Luse, 
both of Superior, Wis., on the brief), for Defendant in Error. 


SANBORN, C, J. 

The Liverpool & London & Globe Insurance Company, Ltd., a 
corporation, sued Herbert N. Harding, its agent, for damages for 
his failure to obey its order to cancel its policy of insurance on 
certain buildings, machinery, and fixtures of the Northern Pine 
Crating Company, a corporation, which were situated in the 
village of Cass Lake in the state of Minnesota, where Harding 
resided, and there was a verdict and judgment for the defend- 
ant. This writ of error questions that judgment. 

The Northern Crating Company was a corporation of the 
state of Wisconsin, but its manufacturing plant, its principal 
place of business, and its office for the transaction of business 





* Decision rendered, Oct. 24, 1912. 201 Fed. Rep. 515. Syllabus by the 
Court. 





Fire.] L.& L. & G. Ins. Co., Ltd., vs. Harding. 535 


were at Cass Lake, in the state of Minnesota. Its officers, who 
controlled its business, were E. E. Kenfield, its president, O. A. 
Lamoreaux, its treasurer, who were engaged in business under 
the firm name of Kenfield & Lamoreaux, at Washburn, and its 
secretary, M. S. Lamoreaux, who resided in Chicago and never 
went to Cass Lake. John G. Oman was the bookkeeper of the 
company. He resided at Cass Lake, worked in the office of the 
company there, but did not have charge of its insurance. In June, 
1909, when the transactions were had which condition the con- 
troversy in this case, Kenfield was not at Cass Lake, O. A. 
Lamoreaux was not there after the first of June, and after his 
departure Oman, the bookkeeper, was the employee of the com- 
pany in charge of its office and business. The Crating Com- 
pany held a policy of insurance against fire on its property at Cass 
Lake for $3,000, issued by the plaintiff, which contained the 
familiar clause :— 

“The company also reserves the right, after giving written no- 
tice to the insured, and to any mortgagee to whom this policy is 
made payable, and tendering to the insured a ratable proportion 
of the premium, to cancel this policy as to all risks subsequent to 
the expiration of ten days from such notice.” 

The defendant, Harding, was the agent of the plaintiff. He 
had issued this policy to the Crating Company on the plaintiff’s 
behalf, he had authority from the latter to cancel it, and it was 
his duty to make the cancellation promptly whenever requested 
by the plaintiff so to do. Phoenix Ins. Co. vs. Pratt, 36 Minn. 
409, 31 N. W. 454; Franklin Ins. Co. vs. Sears (C. C.) 21 Fed. 
290, 293. 

One of the excuses for his delay in giving notice to the in- 
sured of the cancellation of the policy pursuant to the order of 
the company, which the defendant persistently urged at the trial, 
was that the only officers of the company upon whom he could 
serve a legal notice of cancellation were absent from the state of 
Minnesota, and that he would have been obliged to go to Wash- 
burn, in the state of Wisconsin, where they were engaged in busi- 
ness, a distance of two hundred miles, to give them notice and to 
tender to them the return premium. It is assigned as error that 
the court below so charged, and a careful reading of the record 
of the proceedings below discloses the fact that this theory domi- 
nated the trial, the charge, and the result. Was it sound? The 
property insured was at Cass Lake, in the state of Minnesota. It 
was owned and insured by a foreign corporation, all of whose 
officers were then, and generally, absent from the state. The 
principal, if not the only, place of business of the insured cor- 
poration was at Cass Lake. There were the buildings, the ma- 
chinery, and the office with which it conducted its business, and 
there necessarily was the agent of the corporation in charge of 
that property, that business, and that office, in the prevailing ab- 
sence of the officers of the company. Cass Lake, Minn., was 
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the postoffice address of the Crating Company, and the record 
discloses the fact that the notice of cancellation, addressed and 
mailed to it at. that place on June 19, 1909, was received by it, 
answered, and acted upon. The notice by the terms of the 
policy was to be given to the corporation, and that entity could 
not be heard to say that one whom it empowered to receive for it 
its letters from the Postoffice Department was not authorized to 
receive for it the notices and the contents which those letters 
contained. A notice by mail, which is received by the party to 
be notified, is sufficient, where no other method of giving the no- 
tice is prescribed, and the legal presumption is that a letter prop- 
erly addressed to the party to be notified, postpaid and mailed, 
is received by the addressee. Crown Point Iron Co. vs. Atma 
Ins. Co., 127 N. Y. 608, 619, 28 N. E. 653, 14 L. R. A. 147. 
The Revised Laws of Minnesota of 1905 (section 4109) provide 
that service of a summons in a civil action may be made on a 
foreign corporation having property and doing business in the 
state of Minnesota by delivering a copy thereof to any of its 
officers or agents within the state, and a higher degree of service 
of a notice of cancellation of an insurance policy ought not to be 
necessary. 

Our conclusion is that under the provision of an insurance 
policy that it may be canceled by the insurer by giving notice of 

cancellation and tendering a ratable proportion of the premium 
to the insured, mailing the notice, or a copy of it, and the return 
premium in a letter postpaid and addressed to the insured at its 
postoffice address, or delivering a copy of the notice and the re- 
turn premium to an agent of the insured in charge of its office 
and business, are sufficient to effect the cancellation, where the 
insured is a foreign corporation, and all its officers are absent from 
the state in which its office, its principal place of business, and the 
property insured are situated. A foreign corporation may not 
perpetuate its insurance under such a policy by selecting officers 
who absent themselves from the state where its property in- 
sured, its office, business, and postoffice address are situated, and 
failing to give express authority to its agent in charge thereof 
to accept notice of cancellation and the return premium. Because 
the court below fell into an error in this regard, the judgment 
below must be reversed, and the case must be tried again. 

Other specifications of error were made and have been dis- 
cussed by counsel. But as the conclusion already reached must 
radically change the course of the next trial, and the evidence 
therein may differ from that now before us, so that the issues of 
law urged upon our consideration at this. time may become moot 
questions, or disappear entirely, the case will not now be farther 
considered. 

Let the judgment below be reversed, and the case be remanded 
for a new trial. 
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ST. LOUIS COURT OF APPEALS. 


MIssourl. 


CONNECTICUT FIRE INS. CO. 
US. 


CHESTER, P: & STE. G,. R:-€Q* 


INSURANCE—ASSIGNMENTS OF CAUSE OF ACTION—MEAS- 
URE OF DAMAGES. 


Where an insurance company paid insurance on a house burned through 
the negligence of a railroad, and the insured assigned his cause of 
action to it, the measure of recovery, in an action by the insurer, is 
the full amount of the damage sustained, regardless of what might 
have been recovered under the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1512, 1513; Dec. Dig. § 607.) 


Appeal from Circuit Court, Ste. Genevieve County; Peter H. 
Huck, Judge. 

Action by the Connecticut Fire Insurance Company against the 
Chester, Perryville & Ste. Genevieve Railroad Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 


Davis & HarpEsty and Ginonry Houck, all of Cape Girard- 
eau, for Appellant. 
Joun V. NoeEw, of Perryville, for Respondent. 


REYNOLDS, P. J. 

This. is an action for damages alleged to have been sustained 
by one George Maddock, in consequence of the destruction by fire 
of a dwelling and outbuilding owned by Maddock, the fire, it is 
alleged, having been communicated to the buildings from sparks 
thrown out by an engine of the defendant. Maddock, the owner, 
carried insurance on the property. After the fire he was paid 
$558.85 by the insurance company on the loss. Whereupon he 
assigned his claim for damages against the railroad company for 
the loss to the insurance company, plaintiff below, respondent 
here. It is by virtue of this assignment that plaintiff instituted 
this action, in which it was awarded a verdict in the sum of 
$636.85. Judgment following, defendant, filing a motion for new 
trial and saving exception to that being overruled, has duly per- 
fected appeal to this court. . 

Here counsel for appellant assign four grounds on which re- 
versal is asked. 

[1] The first error assigned is to the refusal of the court to 
sustain the demurrers interposed by defendant to the testimony 


* Decision rendered, Feb. 4, 1913. Rehearing denied, Feb. 15, 1913. 153 
S. W. Rep. 544. 
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in the case. In support of this assignment it is claimed that de- 
fendant having introduced evidence tending to show the true 
source of the fire to have been other than the sparks from the 
engine, it devolved upon plaintiff to produce circumstantial evi- 
dence of the strongest character; it had failed in this and from 
the circumstantial evidence produced in the case, no rational in- 
ference could be drawn that the fire had been caused by sparks 
from the engine, the remoteness of time when an engine passed 
the premises being alone sufficient to preclude recovery. We 
dispose of this assignment by saying that the evidence connected 
with the fire, the movements of the engine, the escape of sparks, 
in short, all matters connected with the origin of the fire were 
fully gone into and there was substantial evidence to warrant the 
jury in arriving at its verdict, so far as relates to the origin of the 
fire; that is, that it originated from sparks from a passing en- 
gine, operated by the defendant’s employees. While there was 
no direct testimony as to this, the circumstantial evidence was 
sufficient to warrant the jury in arriving at the conclusion which 
it did as to the origin of the fire. 

[2] The second error assigned is to the admission of evidence 
and refusal of instructions thereon. The principal evidence ob- 
jected to was that of a witness who testified as to how far sparks 
thrown off by the engine of the defendant could be carried as 
compared with those thrown off by an engine of a threshing 
machine. It is claimed that this witness knew nothing of the 
operation of a locomotive engine and that therefore he was not 
in a position to make comparison between it and the engine of a 
thresher. ‘That witness testified that he had observed the work- 
ings of a threshing machine engine as compared with a locomotive 
engine as to throwing out sparks, when burning wood, and that he 
thought they were similar. It is true that he did not claim to have 
ever operated a locomotive engine, while he had had much ex- 
perience with the ordinary engines used in connection with 
threshers, but he also testified that he had frequently observed 
the operation of locomotive engines with respect to throwing off 
sparks when fired with wood, and how far such sparks were car- 
ried. We think this was sufficient to entitle him to testify, by 
comparison, as he did, when each had been fired with wood, as 
there was evidence tending to show was the case with this engine. 

The refused instructions referred to are numbered 7 and 8. 
They are so glaringly comments on particular facts that there was 
no error in refusing them. 

[3] Under this second assignment it is further urged that the 
wife of the assignor Maddock, who was permitted to testify as 
to the facts connected with the fire and as to the value of the 
household goods destroyed, was incompetent to testify in behalf 
of the assignee of her husband. She was permitted to testify on 
the ground that she was the agent of her husband. She and her 
husband testified that the husband was away from home, a mile 
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or two distant, engaged in work of some kind, and had left the 
wife in charge of the house and premises, and that in his absence 
she was his agent. We do not think that she should have been 
permitted to testify as agent of her husband, as we do not think 
that she came within the exceptions of section 6359, R. S. 1909. 
This present action was not one upon a policy of insurance, nor 
against a carrier, hence the wife did not fall within such cases. 
The only ground upon which she could be admitted as a witness, 
if her husband had been a party, is the third clause of section 
6359, R. S. 1909. That removes her disqualification as a witness 
in any civil suit or proceeding prosecuted in the name of or 
against her husband, whether joined or not with her husband as 
a party, “in all matters of business transaction when the trans- 
action was had and conducted by such married woman as the 
agent of her husband.’”’ It was held by our court in Gardner vs. 
St. Louis, I. M. & S. R. Co., 124 Mo. App. 461, tor S. W. 684, 
that the matter concerning which the wife was there permitted to 
testify did not grow out of nor was it connected with any busi- 
ness transaction conducted by the wife as the agent of her hus- 
band. ‘That is the fact here. The attention of the wife to the 
house or farm in the absence of her husband was no more than 
that given by the husband in the Gardner Case to the care of the 
property of the wife. It did not make her his agent. See, also, 
White vs. Chaney, 20 Mo. App. 389; City of Joplin ex rel. vs. 
Freeman, 125 Mo. App. 717, 103 S. W. 130. On the authority 
of these decisions, therefore, we must hold that the wife was not 
competent by reason of being the agent of the husband to testify 
provided the husband had been a party to this suit. 

[4,5] Here the husband is not a party of record; hence this 
case is not within the statute. But he was the assignor of the 
cause of action. If it is true that he is the real party in interest 
as to any surplus over and above the amount of the insurance, 
there would be no doubt that at common law neither he nor his 
wife are competent. Starkie on Evidence (9th Ed.) p. 129, § 
126, note q. While our statute has abolished interest as a dis- 
qualification of a witness, it has not abolished the common-law 
disqualification of the wife, save as to the exceptions in the 
statute. White vs. Chaney, supra. Section 6359, supra, is an 
enabling statute, grafting exceptions upon the common law and 
the exception there made are the only exceptions to the common 
law so far as qualifies the wife as a witness. Unless she comes 
within these exceptions, she cannot testify when the husband is a 
party in interest, whether a party to the action or not. So White 
vs. Chaney, supra. When Mr. Maddock, the assignor of plaintiff, 
was being examined, counsel for respondent, plaintiff below, of- 
fered and undertook to prove that he had an interest in any sur- 
plus which might be realized in this action over and above the 
amount paid by the insurance company to him. Counsel for 
defendant objected to this, because Maddock is not a party and it 

Vol. XLII.—34. 
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is immaterial, and on his objection the testimony was excluded. 
There is, then, nothing in the record to show that Maddock has 
any pecuniary interest in the result of the action, and there was 
no claim made that the testimony of the wife should be ex- 
cluded for that reason. While it was error to admit her evidence 
on the theory upon which it was offered and admitted, that is, on 
the theory of agency, there being no evidence that the husband was 
interested, she was a competent witness. Hence we cannot hold 
that it was reversible error to permit her to testify. 

[6] Counsel for appellant urge that the fact of agency could 
not be proven by the testimony of the husband or the wife, citing 
Wheeler & Wilson Mfg. Co. vs. Tinsley, 75 Mo. 458, in support 
of this. The decisions in that case and in Williams vs. Williams, 
67 Mo. 661, do so hold, but in Leete vs. State Bank of St. Louis, 
115 Mo. 184, loc. cit. 204, 21 S. W. 788, that decision as well 
as that in Williams vs. Williams were disapproved by the Su- 
preme Court as to this point, over Supreme Court holding that 
husband and wife were competent witnesses to prove agency of 
the other. 

[7] It is further claimed under this assignment that it was 
error to allow what is called the opinion evidence of a Mrs. 
Knoll as to whether sparks from the fire in the yard could have 
ignited the roof, to stand, appellant having moved to exclude 
this testimony. We see no error in the action of the court in 
overruling that motion; her testimony was not mere opinion evi- 
dence, but of a fact. 

[8] The third error assigned is to giving the instructions at 
the instance of plaintiff allowing recovery for the whole loss by 
the fire, appellant contending that the amount of the recovery 
should be confined to the amount the insurance company, the 
assignee, had paid to Maddock, the owner. That contention is 
untenable. This is not an action by one subrogated to the rights 
of the insured under the policy but as an action by plaintiff, as 
assignee of a chose in action. The measure of recovery in this 
case is the full amount of the damage sustained, within the 
amount stated in the petition, and irrespective of the amount 
which might have been recovered under the insurance policy. 

[9] The fourth assignment of error is to remarks said to have 
been made by counsel for respondent on his closing address to the 
jury, and claimed to have been injurious and prejudicial to the 
defendant. As appears by the bill of exceptions, in a closing 
address to the jury, one of the counsel for plaintiff said, in sub- 
stance and effect, “that though plaintiff had paid only $558 to 
Maddock, yet plaintiff had been by the defendant compelled to 
come into court and suffer delay and expense in enforcing its 
(plaintiff's) claim.” It appears that these remarks were made 
by that counsel in answer to the argument of counsel for the 
appellant that as the insurance company had paid Maddock $558.- 
85 as insurance money for the damage and destruction of the 
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property which had been damaged and destroyed by fire of an 
engine in use upon defendant’s track, that plaintiff should not be 
allowed to recover more than that. Clearly counsel for defend- 
ant, appellant here, by his statement invited some such answer. 
Apart from that, plaintiff sued for $900; the verdict was for 
$636. The lowest estimate placed upon the buildings destroyed 
was $600, and considering the value of the personal property de- 
stroyed, placed at about $32.00, and interest from the time of the 
bringing of the action until the judgment, we are unable to see 
that this produced any injurious effect whatever upon the jury. 
On the whole we are unable to see any reversible error in this 
cause. 

The judgment of the circuit court is affirmed. 

Nortoni and Allen, JJ., concur. 


SUPREME COURT OF WASHINGTON. 


CHENIER et ux. 
VS. 


INSURANCE CO. OF NORTH AMERICA* 


BREACH OF CONTRACT — INSURER — PROOF OF LOSS — 
WAIVER. 


In an action for damages for breach of a contract to issue an insurance 
policy on property which was subsequently destroyed by fire, the failure 
of plaintiff to make proof of loss, which proof would have been re- 
quired by the policy had it been issued, did not bar recovery; failure 
of insured to issue the policy constituting a waiver of this condition. 

(For a cases, see Insurance, Cent. Dig. §§ 1382-1390, 1405; Dec. Dig. 
§ 558. 

BREACH OF CONTRACT OF INSURED—WAIVER OF CONDI- 
TION—COMMENCEMENT OF ACTION WITHIN A YEAR. 


Nor was recovery barred by the failure of insured to sue within a year 
after the fire, as would have been required by the policy, had it been 
issued. 


(For other cases, see Insurance, Cent. Dig. §§ 1551-1553; Dec. Dig. § 623.) 


Department 1. Appeal from Superior Court, King County ; 
Wilson R. Gay, Judge. 

Action by Joe Chenier and wife against the Insurance Com- 
pany of North America. From a judgment for plaintiffs, de- 
fendant appeals. Affirmed. 


* Decision rendered, Feb. 1, 1913. 129 Pac. Rep. 905. 
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HatHaway & Atston, of Everett, for Appellant. 
ALEXANDER & Bunpy, of Seattle, for Respondents. 


PaRKER, J. 

This is an action to recover damages in the sum of $500, al- 
leged to have resulted to the plaintiffs from a breach of a con- 
tract on the part of the defendant, by which it agreed to execute 
a policy of insurance upon a building owned by them. A trial 
resulted in verdict and judgment in favor of the plaintiffs for 
the amount claimed, from which the defendant has appealed. 

The contentions of counsel for the respective parties rest upon 
facts as to which there is no substantial dispute. Respondents 
had an insurance policy for $500 executed by appellant upon 
their building. This policy, by its terms, expired on January 
1, 1909. On September 1, 1908, respondents entered into an 
oral contract with appellant through its agent, by which it agreed 
that, upon the expiration of the policy on January 1, 1909, a 
new policy should be executed; in other words, that the insurance 
should then be renewed. There was some evidence tending to 
show that respondents had a sufficient amount of return pre- 
mium due them in the hands of the agent, from other canceled 
policies, to pay the premium upon the new policy to be issued 
January 1, 1909, and that it was understood that such sum should 
be applied in payment of the premium upon the new policy. It 
seems probable that the jury concluded that the premium was 
paid upon the new policy in this manner. But, however that may 
be, it is plain that the jury was warranted in concluding, and did 
conclude, from the evidence that the contract for the new policy, 
to be issued January 1, 1909, was actually made and became a 
binding contract. Indeed, it is not now seriously disputed but 
that the verdict of the jury became conclusive upon the existence 
of this contract, though its existence was denied by appellant’s 
answer, and strenuously contested at all times up to the rendering 
of the verdict. On January 10, 1909, ten days after the agreed 
time for the issuing of the new policy, the building was destroyed 
by fire. The evidence is somewhat in conflict as to respondents’ 
giving notice to the agent of the destruction of the building by 
fire, and as to the claim made against appellant by respondents 
prior to the commencement of this action, It is, however, undis- 
puted that respondents never tendered to appellant any proof of 
their loss. 

This action was commenced on April 15, 1910, which it will be 
noticed was more than twelve months after the date of the fire. 
In addition to its denial of the making of the contract, appellant 
affirmatively alleged in defense that it never issued an insurance 
policy which did not contain a provision that, “if fire occur, the 
insured shall give immediate notice of any loss thereby in writing 
to this company, * * * and, within sixty days after the fire, 
unless such time is extended in writing by this company, shall 
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render a statement to this company, signed and sworn to by said 
insured, stating the knowledge and belief of the insured as to the 
time and origin of the fire, the interests of the insured and all 
others in the property, the cash value of each item thereof, and 
the amount of loss thereon.” Also that “no suit or action on this 
policy for the recovery of any claim shall be sustainable in any 
court of law or equity until after full compliance by the in- 
sured with all the foregoing requirements, nor unless commenced 
within twelve months next after the fire.” Also that “the plain- 
tiffs had knowledge of the fact that all fire insurance policies 
contain such provisions;’ that the plaintiffs never made any 
proof of loss; and that more than one year elapsed between the 
date of the fire and the commencement of this action. Respond- 
ents demurred to this affirmative defense, which demurrer was 
sustained by the trial court. Therefore no evidence was intro- 
duced by appellant to sustain its affirmative defense. Re- 
spondents, however, did introduce in evidence the original policy 
of insurance, which contained provisions substantially as pleaded 
in appellants’ affirmative defense. It also appears, from the 
evidence introduced by respondents, that none of the conditions 
relied upon by appellant in its affirmative defense were complied 
with. We therefore have before us all of the facts necessary to 
the maintenance of appellant’s affirmative defense, if such facts 
constitute a defense. 


[1] The controlling question here is, Are respondents pre- 
cluded from recovering because of their failure to comply with 
conditions precedent to recovery, which would have been con- 
tained in the policy had it been issued in compliance with the 
contract? No doubt, if such policy had been issued, and this 
were a suit thereon to recover the amount of the insurance evi- 
denced thereby, respondents would be so precluded, unless ap- 
rellant had in some manner waived the conditions to be per- 
formed by respondents as a prerequisite to such recovery. But 
this is not a suit upon such policy; nor is it a suit upon an oral 
contract of insurance. It is a suit for damages because of the 
failure of appellant to execute a contract of insurance, as it 
agreed to do. It is true, as insisted upon by counsel for appel- 
lant, that it will be presumed that they contemplated such form 
of policy, containing such conditions and limitations as are usual 
in such cases, or have been used before between the parties.” 
Eames vs. Home Insurance Co., 94 U. S. 621, 629 (24 L. Ed. 298). 
But the general rule seems to be that a failure, on the part of the 
insurer, to issue a policy in pursuance of such a contract consti- 
tutes a waiver of conditions precedent to be performed by the 
insured, which the policy, if issued, would have contained. It 
also seems to be the general rule that a denial by the insurer of 
the existence of such a contract, whether it be for insurance— 
that is, a contract for a policy to be issued—or a contract of 
insurance, strictly speaking, constitutes a waiver of conditions 
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precedent to be performed by the insured. These general rules 
are apparently not adhered to by all of the courts, though we 
think they are supported by the decided weight of authority. 

In Thompson vs. Germania Fire Ins. Co., 45 Wash. 482, 485, 88 
Pac. 941, 942, we said: “Appellant next contends that re- 
spondent cannot recover because no proofs of loss were made. 
We may assume that, under an oral contract of insurance, the 
usual conditions of written contracts of insurance are to be fol- 
lowed, and we may also assume that no formal proof of loss was 
furnished by the respondent to the appellant. Still the rule is 
that, when a contract is repudiated, as in this case, on the ground 
that there is no contract and no liability, before the time expires 
for furnishing such proofs, such denial of liability is a waiver 
of the proof of loss’”—citing authorities. In the recent case of 
Hatcher vs. Sovereign Fire Ins. Co., 127 Pac. 588, we held that 
the waiver will be effectual, although the act or conduct of the 
insurer, relied upon to constitute such waiver, is subsequent to 
the time fixed by the policy within which proof of loss must be 
furnished. ‘True, in that case the waiver did not arise from a 
denial of the existence of the contract on the part of the insurer ; 
but we are unable to see that conduct consisting of a denial of the 
existence of the contract, made after the prescribed time for fur- 
nishing proof, is not as effectual to relieve the insured from 
making proof of loss as such a denial on the part of the insured, 
made before such time, would be. In either event such denial 
is wholly inconsistent with the necessity of proof. The offer of 
proof in one case is as vain and useless as in the other; and this 
apparently is the reason upon which the rule rests. These deci- 
sions seem to effectually dispose of appellant’s contentions, in so 
far as they rest upon respondent’s failure to furnish proof of loss. 

[2] Since appellant also rests its defense upon respondents’ 
failure to commence this action within twelve months after the 
occurrence of the fire, as the conditions of the policy, if issued, 
would have required, it becomes necessary to follow learned 
counsel’s contentions further and ascertain whether such limi- 
tation, as to the time of commencing an action, is any more bind- 
ing upon respondents, or less capable of being waived by the 
insured, than the conditions as to furnishing proof of loss. Now, 
if the condition to be contained in the prospective policy as to fur- 
nishing proof of loss within a certain time is ineffectual, as 
against respondents, because of appellant’s denial of the con- 
tract and failure to issue the policy, it would seem that other 
conditions precedent to recovery, to be contained in the pros- 
pective policy, would be equally ineffectual upon denial of the 
contract and failure to issue the policy. 

While it seems clear to us that this ig a contract for the issuing 
of a policy of insurance—that is, a contract for insurance rather 
than a contract of insurance, strictly speaking—we think it un- 
necessary to dwell upon the technical distinction differentiating 
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such contracts, which is sometimes noticed by the authorities. 
The practical importance of this distinction does not seem to 
have been recognized by the decisions of the courts to the extent 
one might expect from the statement of the general rule found in 
the authorities. This is at least true where there has been 
under consideration an oral contract, and the question of giving 
force to conditions precedent to be contained in the prospective 
policy; that is, the question of waiver or rendering effectual of 
such conditions, by denial of the contract and failure to issue the 
policy, has not in all adjudicated cases been rested upon the 
technical distinction between contracts for instirance and con- 
tracts of insurance. Now it would seem that, if such prospective 
conditions would be binding in any case upon the insured under 
an oral contract, they would be where the oral contract is one of 
insurance contemplating the issuance of a policy as further evi- 
dence of the contract; yet, even in such cases, a majority of the 
decisions seem either to ignore the distinction between oral con- 
tracts for: insurance and oral contracts of insurance, or else to 
hold the conditions waived by the insurer by its failure to issue 
the policy. We will now notice some of the decisions applying 
the law to the facts of particular cases. 


In Hardwick vs. State Ins. Co., 20 Ore. 54, 26 Pac. 840, there 
was involved an oral contract. The insured had a policy issued 
by the defendant, which was of questionable validity by reason 
of defective description of the property. This policy was by 
agreement canceled, with the understanding that a new policy 
should be issued as soon as could conveniently be done. It was 
agreed that, since the new policy could not be immediately issued, 
as it had to be procured by mail from a distance, the insurance 
should commence July 20, 1889, the date of the agreement, as 
though the policy had been then actually issued and delivered, and 
that the new policy should run from that date. About a month 
later the property was destroyed by fire, at which time the new 
policy had not been issued, and thereafter the insurer refused to 
issue the new policy and refused to pay the loss. Apparently one 
of the conditions of the prospective policy was that the insured 
must commence an action to recover for loss within six months 
from the date of the loss.- Disposing of the contention that this 
condition was binding upon the insured, the court said: “In the 
ruling of the court sustaining the motion to strike out that por- 
tion of the answer alleging that the action was not commenced 
within six months after loss, and in refusing to give the instruc- 
tion asked by defendant to the same effect, there was no error. 
This action is not based upon the terms of any policy, but upon 
the breach of a contract. Although plaintiff testified that the 
policy to be issued was to be in terms the same as the former one, 
except as to length of time and amount of premium, defendant 
refused to issue or deliver the policy according to contract, and 
hence this action. Having failed to issue the policy, it can claim 
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no exemption from liability on account of any provisions the 
policy might or would have contained had it been issued.” It is 
difficult to escape the conclusion that that contract was one of 
insurance rather than one for insurance, though the court seems 
to have ignored such distinction and based its decision upon the 
ground of waiver upon the part of the insurer by its failure to 
issue the policy. This is the only decision coming to our notice 
involving the waiver of, or rendering ineffectual, a condition lim- 
iting the time for commencing suit to recover the loss, to be con- 
tained in a prospective policy, by a failure to issue such policy in 
pursuance of an oral contract. 

In Sproul vs. Western Assurance Co., 33 Ore. 98, 54 Pac. 180, 
there was involved an oral contract contemplating the issuing of 
a policy in usual form. The policy would have contained con- 
ditions rendering it void if the property was, or should become, 
incumbered by mortgage. The property was so incumbered, and 
was destroyed by fire before issuance of the policy. Answering 
the defense, made by the insurer, that the right of the insured 
to recover was defeated by failure of the insured to comply with 
conditions which would have been contained in the prospective 
policy if issued, the court said: ‘Where the existence of a con- 
tract to insure is flatly denied, and the issuance of the policy is 
refused and withheld, the company should be held to have 
waived such conditions as are calculated to void it at the very 
moment of its execution, unless it has given ample notice to the 
assured that they will not only be contained in the policy, but 
insisted upon, in case the facts which are supposed to give rise 
to the stipulations prove to be falsely represented. So it is, as 
it respects those conditions which the assured is required to ob- 
serve in order to perfect his remedy against the company.” 

In Western Assurance Co. vs. McAlpin, 23 Ind. App. 220, 
55 N. E. 119, 77 Am. St. Rep. 423, there was involved an oral con- 
tract, which the court regarded as a contract of insurance, and 
not simply a contract to issue a policy of insurance. Disposing 
of the defense that the proof of loss had not been made as would 
have been required by the conditions of the prospective policy, 
the court said: “Soon after the fire the company denied that 
any contract of insurance existed by refusing to issue a policy. 
When the company refused, upon request, after the loss, to issue 
a policy based upon the oral agreement, it in effect denied any 
liability, and proofs of loss were not required as conditions prece- 
dent to bringing suit.” The following decisions are also in 
harmony with these views: ‘Tayloe vs. Merchants’ Fire Ins. Co., 
9 How. 390, 13 L. Ed. 187; Gold vs. Sun Ins. Co., 73 Cal. 216, 
14 Pac. 786; Campbell vs. American Fire Ins. Co., 73 Wis. 100, 
40 N. W. 661; Baile vs. St. Joseph Fire & Marine Ins. Co., 73 
Mo. 371. 

It may be suggested that the decisions rest to some extent upon 
want of knowledge in the insured of the conditions which would 
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be contained in the prospective policy. For instance, such fact 
is noticed in the Missouri case above cited. However, that such 
fact is not controlling seems to be plain, in view of the fact that 
the Oregon, Indiana, and California cases above cited deal with 
contracts for renewal of policies. Of course, in such cases the 
insured knew what the conditions of the prospective policies 
would be; and yet the insured were held not bound thereby, be- 
cause the contracts were denied and the policies never issued. 

We will now notice the decisions upon which counsel for ap- 
pellant place their principal reliance. In Hicks vs. British Amer- 
ican Assur. Co., 162 N. Y. 284, 56 N. E. 743, 48 L. R. A. 424, 
there was involved an oral contract which a majority of the court 
regarded as a contract of present insurance. The parties to that 
contract, no doubt, contemplated the issuance of a policy; but, 
whether or not they,did in fact so contemplate, the statutes of New 
York then in force prescribed a standard form of insurance policy, 
the terms of which, by operation of law, became a part of the 
contract. A majority of the court held that the conditions speci- 
fied in the statutory policy must be complied with by the insured 
as a prerequisite to his right of recovery. Three of the judges 
of that court dissented from the majority opinion upon the 
ground of waiver of those conditions by the failure of the com- 
pany to issue the policy in compliance with the contract. It is 
also worthy of note that that decision reversed a decision of the 
Appellate Division of the Supreme Court, which decision was 
concurred in by all of the five judges of that court. 13 App. 
Div. 444, 43 N. Y. Supp. 623. In Lipman vs. Niagara Fire Ins. 
Co., 121 N. Y. 454, 24 N. E. 699, 8 L. R. A. 719, there was in- 
volved a binding slip, as it was called, being a memorandum 
evidencing what the court regarded as a contract of present in- 
surance. The court held that the insured was bound by all of 
the conditions of the prospective policy as if it had been issued. 
But, while these decisions do not seem to be in harmony with all 
of those above noticed, they nevertheless are not necessarily in 
conflict with our holding in this case in favor of the respondents, 
because there is here involved a contract which is not a contract 
of present insurance, but a contract for the issuance of an in- 
surance policy at a future time. The only decision called to our 
attention, which is seemingly in direct conflict with this view, is 
that of Barre vs. Council Bluffs Ins. Co., 76 Iowa, 609, 41 N. W. 
ad. 

We feel constrained to follow what we regard as the decided 
weight of authority, and hold that the failure of appellant to is- 
sue an insurance policy in pursuance of the contract, which the 
jury found to exist in this case, rendered wholly ineffectual, as 
against respondents, the conditions which would have been con- 
tained in the prospective policy, had it been issued, requiring the 
respondents to furnish proof of loss within a certain time, and 
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requiring the commencement of an action to recover upon the 
policy within one year from the date of the fire.’ 

The judgment is affirmed. 

Crow, C. J., and Gose and Mount, JJ., concur. 
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ACCIDENT AND HEALTH. 


FIDELITY & CASUALTY CO. vs. MEYER.* 


(Supreme Court of Arkansas.) 


ACCIDENT INSURANCE—SUFFICIENCY OF EVIDENCE. 


In an action on an accident insurance policy, evidence held to support a 
finding that a rupture of the duodenum or pancreas which caused the 
death was caused by falling and striking an iron handhold on a wagon 
seat. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


ACCIDENT INSURANCE—SUFFICIENCY OF EVIDENCE. 


In an action on an accident insurance policy, where the testimony was 
sufficient to show that the injury causing the death resulted from 
falling and striking an iron handhold on a wagon seat, it could not 
be said that it was impossible for the injury to have so occurred, al- 
though it appeared improbable that a severe injury could have oc- 
curred in that manner. 

(For or cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 

5. 


ACCIDENT INSURANCE—LIABILITY—CAUSE OF DEATH. 


Under a policy insuring against bodily injuries sustained through accidental 
means, resulting directly, independently, and exclusively of all other 
causes in death, the insurer was liable when death resulted when it 
did because of the aggravation of a disease from an accidental in- 
jury, even though death from disease might have resulted later, re- 
gardless of the injury, since, if death would not have occurred when 
it did but for the injury, the accident was the direct, independent, and 
exclusive cause of death at that time. 


(For other cases, see Insurance, Cent. Dig. §§ 1178, 1186; Dec. Dig. § 466.) 


CONSTRUED AGAINST INSURER. 


Where the language of an insurance policy was chosen by the insurer, it 
should be given that construction of which it is susceptible most favor- 
able to the assured. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 


CONSTRUCTION—CONSTRUED IN FAVOR OF LIABILITY. 


Accident insurance policies should be construed, if the language used fairly 
admits, so as to make them of some substantial value, and carry out 
the intention expressed that liability is incurred where death occurs 
from accidental injury. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-208; Dec. Dig. 
§ 146.) 

WARRANTIES—RENEWAL OF POLICY. 

Where an accident insurance policy was renewed from year to year, some- 


times by issuing a new policy and sometimes by renewal certificate, 
and the renewal policy last issued contained copies of the statements 


* Decision rendered, Dec. 9, 1912. 152 S. W. Rep. 995. 
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as to sound health and medical attention made at the time of the is- 
suance of the original policy, and a warranty of the truth thereof, 
but no new application was made and the questions were not again 
propounded and answered, the warranty related to conditions as they 
existed at the time the statements were originally made. 


(For other cases, see Insurance, Cent. Dig. §§ 276-291; Dec. Dig. § 145.) 


WARRANTY—MISTAKE OF AGENT. 

An insurance company cannot claim a forfeiture because of a misstate- 
ment of insured’s age inadvertently inserted in the policy by its agent. 

(For other cases, see Insurance, Cent. Dig. § 671; Dec. Dig. § 290.) 


ACCIDENT INSURANCE—DAMAGES—ATTORNEY’S FEES. 

Under an accident insurance policy providing for damages and attorney’s 
fees in case of nonpayment after demand, the company was not re- 
lieved of liability for such damages and attorney’s fees merely be- 
cause it found some justification in the proofs of death for its con- 
tention that death did not result from an accident where its liability 
was subsequently established. 

(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 

Kirby, J., dissenting. 


ZETNA LIFE INS. CO. Er au. vs. RUSTIN.* 
) 


(Court of Appeals of Kentucky. 


ACCIDENT POLICY—REPRESENTATIONS—RENEWAL. 

Decedent took out an accident policy in 1903 when he represented that his 
habits were correct without exception, and that he was in sound 
mental and physical condition. These representations were true when 
made. The insurance was renewed from year to year until April, 
1908, when the policy sued on was issued, on the back of which a clerk 
of the insurer had written the same representations copied from the 
previous policies; the policy being delivered to insured with a letter 
stating that it was a renewal of the existing contract. Held, that the 
acceptance of the policy did not constitute a warranty that insured’s 
habits were then correct, and that he was in’sound physical condition, 
but that the statements were referable only to the time when they were 
originally made, and the fact that they were not true at the time of 
the issuance of the policy sued on was no defense. 


(For other cases, see Insurance, Cent. Dig. §§ 276-291; Dec. Dig. § 145.) 


ACCIDENT POLICY—RENEWAL. 

Where an accident policy was renewed from year to year by the insured’s 
agent on the insured merely paying the premium at the expiration of 
each year without any application signed by the insured, an oral af- 
firmative answer to the agent’s question as to whether the conditions 
were the same as the previous year did not amount to a warranty that 
insured’s health and habits of life were the same as the year when the 
insurance was originally taken. 

(For other cases, see Insurance, Cent. Dig. $$ 276-291; Dec. Dig. § 145.) 

Rehearing denied. 

For former opinion, see 151 S. W. 


* Decision rendered, Feb. 4, 1913. 
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JETNA LIFE INS. CO. vs. FLOUR CITY ORNAMENTAL 
IRON WORKS.* 


(Supreme Court of Minnesota.) 


REFORMATION OF POLICY—MAXIMUM INSURANCE. 

Refusal of the trial court to grant reformation of an employer’s liability 
insurance policy, so as to make it fully cover the amount paid by the 
insurance company upon a judgment against the insured in favor of 
an injured employee, and thus to defeat the insurance company’s claim 
against the insured for the excess so paid over and above the face of ° 
the policy, held sustained by the evidence. 


(For other cases, see Insurance, Cent. Dig. §§ 263, 264; Dec. Dig. § 143.) 


EMPLOYER’S LIABILITY POLICY—DESTROYED POLICY—IN- 
DEMNITY. 

The trial court’s finding as to the amount of indemnity called for by the 
policy, which had been destroyed by fire, Held sustained by the evi- 
dence. 


(For other cases, see Insurance, Cent. Dig. §§ 1500, 1501; Dec. Dig. § 601.) 


RECOVERY OF PAYMENTS—MISTAKE—DEFENSES—NEGLI- 
GENCE. 

The defendant’s contention that the plaintiff was precluded from a recovery 
by its negligent failure to effect a settlement with the defendant’s in- 
jured employee before suit and judgment on his claim held not sus- 
tained by the evidence. 

(For other cases, see Insurance, Cent. Dig. §§ 1500, 1501; Dec. Dig. § 601.) 


* Decision rendered, Feb. 14, 1913. 139 N. W. Rep. 955. Syllabus by 
the Court. 


WALTER vs. PEOPLE’S HEALTH & ACCIDENT INS. CO.* 


(Supreme Court of Michigan.) 


ACCIDENT POLICY—‘UNNECESSARY EXPOSURE TO OBVIOUS 
RISK OR DANGER.” 

Where a policy provided for payment of two-fifths of the insurance only 
in case of death resulting from “unnecessary exposure to obvious risk 
or danger,” such quoted clause should be construed to mean gross or 
wanton negligence. 


(For other cases, see Insurance, Cent. Dig. §§ 1316, 1317; Dec. Dig. § 530.) 
EXPOSURE TO OBVIOUS RISK OR DANGER—WALKING ON 
RAILROAD TRACK. 


Insured, a commission merchant, engaged in loading and shipping farm 
produce at railroad stations, started to walk along the track between 
a station and a village a mile apart, which was the usual traveled way, 
and been so used for twenty-four years. A train approached him 


* Decision rendered, Feb. 18, 1913. 139 N. W. Rep. 86s. 
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from the rear, and, on the whistle being sounded, he moved away 
from the track, but, as the train came nearer, he was seen by the 
fireman to stop, turn half around, place his hands on his breast with 
an excited look on his face, and fall over on the track, where he was 
struck and killed. Held, that whether he was guilty of gross or 
wanton negligence was for the jury; and hence he had not unneces- 
sarily exposed himself to obvious risk of injury or danger as a matter 
of law within the terms of a two-fifths clause in an accident policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 


§ 668.) 


GENERAL ACCIDENT, FIRE & LIFE ASSUR. CORPORA- 
TION, Limirep, vs. STEDMAN.* 


(Court of Civil Appeal of Texas. Texarkana.) 


ACCIDENT INSURANCE—EXTENT OF LOSS. 


Under an accident policy for $400, providing that the insurer’s liability 
for injury “fatal or otherwise,” “or from injuries intentionally in- 
flicted upon the assured by any person other than himself,” should 
be one-fifth of the amount otherwise payable thereunder, such clause, 
though separated from other contingencies only by a comma, was sub- 
ject to the qualifying terms “fatal or otherwise” relating to the speci- 
fied contingencies, and the beneficiaries on the assassination of as- 
sured by some unknown person was entitled to recover only one-fifth 
of the amount of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1309, 1316, 1317; Dec. Dig. 
§ 530.) 5 


* Decision rendered, May 30, 1912. On motion for rehearing, June 13, 
1912. 153 S. W. Rep. 602. 





Misc.] Duschenes vs. National Surety Co. 


CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT. 


DUSCHENES 


vs. 


NATIONAL SURETY CO. or New Yorx.* 


LARCENY INSURANCE—PROOF OF LOSS. 


Under a policy insuring against direct loss by burglary, theft, or larceny, 
requiring the assured to produce “direct and affirmative evidence” 
that the loss was due to such causes, and providing that the disap- 
pearance of the articles should not be deemed such evidence, theft 
or larceny cannot be inferred merely from the disappearance of 
jewelry from a place in insured’s room in a hotel to which only she 
had legal access; direct and affirmative evidence that the jewelry was 
taken in commission of a felony being necessary. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 
LARCENY INSURANCE—CONSTRUCTION OF POLICY. 


A policy insuring against loss from theft, etc., is to be liberally construed 
in favor of assured. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 204-208; Dec. Dig. § 
146.) 


Appeal from Municipal Court, Borough of Manhattan, Seventh 
District. 

Action by Emily K. Duschenes against the National Surety 
Company of New York. From a judgment for plaintiff, de- 
fendant appeals. Reversed, and complaint dismissed. 


Argued January term, 1913, before Seabury, Lehman, and 


Page, JJ. 


JosepH L. Pracer, of New York City, for Appellant. 
Louts E. Feiix, of New York City, for Respondent. 


LEHMAN, J. 

The plaintiff has recovered judgment against the defendant 
for the value of a piece of jewelry which she claims was stolen 
from her apartment in a hotel. The. plaintiff’s testimony is to 
the effect that she occupied two rooms in a hotel; that she wore 
this piece of jewelry the day before the alleged theft, and placed . 
it in a plush case, and then placed the case in a jewelry box on 
the bureau. Nobody was in the room at this time, except her 
husband. The next morning her husband left before plaintiff 


* Decision rendered, Feb. 7, 1913. 139 N. Y. Supp. 881. 
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was awake. On that morning the plaintiff took breakfast in the 
dining room of the hotel. Some time after she returned to her 
apartment she realized that she was not wearing the jewelry, 
and, remembering that she had not put on the jewelry that morn- 
ing, she went to her jewelry box and found the piece of jewelry 
for which she claims missing. She called her maid, who was 
working in the next room, and she searched her apartment thor- 
oughly, but failed to find the jewelry or the box in which it was 
contained. 

[1] It appears that plaintiff was accustomed to wear the jewelry 
or to carry it in the box upon her person. The evidence negatives 
any probability that, if the plaintiff was carrying the box on her 
person that morning, it could have escaped from her person. 
The defendant had insured the plaintiff against direct loss by 
“burglary, theft, or larceny,” and her contention now is that the 
evidence produced by her is sufficient to show that the piece of 
jewelry was lost by theft or larceny. I am unable to find that 
the circumstances shown in this case can logically be distinguished 
from the circumstances shown in the cases of Schindler vs. 
United States Fidelity & Guaranty Co., 58 Misc. Rep. 532, 109 N. 
Y. Supp. 723, and Gordon vs. Attna Indemnity Co. (Sup.) 116 
N. Y. Supp. 558. At most, the plaintiff has submitted evidence 
which shows that the piece of jewelry has disappeared under cir- 
cumstances that might perhaps permit an inference that it was 
stolen. The policy, however, provided that :— 

“The assured shall also produce direct and affirmative evidence 
that the loss of the article or articles for which claim is made 
was due to the commission of a burglary, theft, or larceny; the 
disappearance of such article or articles not to be deemed such 
evidence.” 

[2] While the policy is to be construed liberally in favor of the 
assured, I do not think that we can affirm this judgment without 
entirely disregarding this clause of the policy. No direct or af- 
firmative evidence has been presented of any theft or larceny. 
We are asked to infer theft or larceny merely from the disap- 
pearance of the article from a place to which nobody but the plain- 
tiff had lawful access. The purpose of the insurance was to 
provide only against loss by burglary, theft, or larceny, and the 
liability of the defendant was confined to reimbursement for such 
loss. In order to protect itself from claims under the policy for 
loss of the articles covered by the policy by reason of some other 
cause than burglary, theft, or larceny, the company has provided 
that the insured must produce, not circumstantial, but direct and 
affirmative, evidence of the wrong. Parties may be mistaken in 
*their recollection of where they placed a piece of jewelry, but 
they are not apt to be mistaken in recollection as to matters di- 
rectly and affirmatively showing a felony, and the defendant 
could reasonably provide that there could be no recovery unless, 
in addition to the testimony of the disappearance of the jewelry, 
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the insured should produce testimgny of a direct and affirmative 
kind that there has been a felony. 

Judgment should therefore be reversed, with costs, and com- 
plaint dismissed, with costs. All concur. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


SEVENTH CIRCUIT. 


HARTFORD STEAM BOILER INSPECTION & INS. CO. 
vs. 


PABST BREWING CO. (No. 1,850.)* 


INSURANCE OF BOILERS AGAINST EXPLOSION—PROXIMATE 
CAUSE OF LOSS—LIMITATION IN POLICY—“‘SINGLE EX- 
PLOSION.” 

Defendant insured six new steam boilers in a building of plaintiff’s plant 
in the sum of $150,000 against loss or damage from explosion; liability 
“resulting from any one explosion” being limited to $50,000. The 
boilers were connected in battery with a common header for distribu- 
tion of steam, Three of the boilers exploded. The explosions were 
not simultaneous, but the first was followed in rapid succession by 
the second and third. The direct cause of the initial explosion was 
not shown further than that there was evidence of defects in each of 
the boilers. Held, it appearing that the several explosions were of 
different boilers, that the second and third were plainly incidental and 
attributable to the first, and while contributing to the damage could 
not be considered as intermediate and efficient causes of any part of 
the loss, but that the first was the proximate cause, and there was as 
matter of law but one explosion within the meaning of the limitation 
in the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1128, 1134, 1130, 1141; Dec. 
Dig. § 422.) 


LIABILITY—“PROXIMATE CAUSE” OF LOSS. 

In determining the cause of a loss for the purpose of fixing insurance 
liability, when concurring causes of the damage appear, the proximate 
cause to which the loss is to be attributed is the dominant, the efficient 
one that sets the other causes in operation; and causes which are in- 
cidental are not proximate, though they may be nearer in time and 
place to the loss. 

(For other cases, see Insurance, Cent. Dig. §§ 1139-1143; Dec. Dig. § 427.) 

(For other definitions, see Words and Phrases, vol. 6, pp. 5758-5769; vol. 
8, p. 7771.) 

BOILER INSURANCE POLICY—CONSTRUCTION. 

Rev. St. Wis. 1898, § 1966—41, provides that no’corporation doing business 
in the state “issuing a policy of boiler insurance shall expose itself 
to any loss under any one accident to an amount exceeding fifty 


* Decision rendered, Oct. 15, 1912. 201 Fed. Rep. 617. 
Vol. XLII.—35. 
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thousand dollars.” Held, that a proviso in a policy issued on boilers 
in the state while such statute was in effect limiting the liability of 
the company to $50,000 for loss or damage “resulting from any one 
explosion” must be construed as intended by the parties to make the 
policy conform to such requirement, and as limiting liability for any 
one disaster occurring during the term. 


(For other cases, see Insurance, Cent. Dig. §§ 1128, 1134, 1139, 1141; Dec. 
Dig. § 422.) 


In Error to the Circuit Court of the United States for the 
Eastern District of Wisconsin; Arthur L. Sanborn, Judge. 

Action at law by the Pabst Brewing Company against the 
Hartford Steam Boiler Inspection & Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. Reversed. 


The defendant in error, Pabst Brewing Company, was the 
plaintiff below in a suit against the plaintiff in error, Hartford 
Steam Boiler Inspection & Insurance Company (as defendant), 
to recover damages caused by explosions (averred to be several) 
of steam boilers in plaintiff's great plant in Milwaukee. On trial 
of the issues to a jury, verdict was rendered in favor of the 
plaintiff, asserting the damages at $104,178.75—namely, for $97,- 
500 as damages, together with interest thereon—and_ reversal 
of the judgment entered thereupon is sought by the defendant 
below, under this writ of error. 

The amount of actual damages suffered by the plaintiff in the 
disaster was not only uncontroverted, but stipulated between the 
parties at $97,500, and the numerous assignments of error are 
directed to questions of law, raised in the course of the trial, in 
reference (a) to the plaintiff’s pleadings, (b) alleged contracts 
in suit and construction thereof, (c) rulings upon admission and 
rejection of evidence, and (d) instructions denied or given by the 
trial court. 

The plaintiff’s complaint embraces twd alleged causes of ac- 
tion: One in tort, charging negligence on the part of the de- 
fendant in inspection of the boilers prior to the explosion, and 
the other for indemnity under a policy of insurance written by 
the defendant. 

For the first cause of action the complaint (as amended), aside 
from formal matters, avers, as follows, in substance: The de- 
fendant for many years has been engaged in the business of in- 
surance on steam boilers and of inspecting such boilers, and 
promptly reporting the results of such inspection to the insured. 
It represented and held itself out to the party as skilled in such 
examinations, for which special knowledge, experience, and skill 
were required. Prior to July 28, 1908, the date of the insurance 
policy involved herein, the defendant represented and held out 
to the plaintiff that it was skilled and expert in such examinations 
of water tube steam boilers, and solicited and requested plain- 
tiff to enter into a contract of insurance with it on six certain 
water tube boilers, resulting in the issuance of such policy. The 
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policy so issued contained a provision whereby the plaintiff cove- 
nanted and agreed with the defendant to allow the latter to enter 
upon its premises at all reasonable times and inspect and exam- 
ine said boilers to determine their condition and safety. The 
defendant then and there represented that, if the plaintiff entered 
into the insurance contract, such inspection would be made skill- 
fully, carefully, and at such intervals as might be necessary to 
determine the safety and condition of the boilers; that upwards 
of 40 per cent of the premium to be paid on the policy would be 
expended in making such inspection; that the results of such 
inspections would be promptly and truly reported, and the 
plaintiff kept continuously and accurately informed as to the 
condition and safety of the boilers. It further avers that the 
defendant knew that the plaintiff was not skilled, experienced, 
or expert in making such examinations, and would and did rely 
on the representations, agreements, and reports of the defendant ; 
that thereupon the plaintiff, relying on such representations, en- 
tered into the contract before mentioned, and paid to the de- 
fendant the consideration named by it for the making of such 
inspection and reports, and for the said policy of insurance. 
Thereupon and thereafter the defendant entered upon the per- 
formance of the promises and representations referred to, and 
visited the premises of plaintiff from time to time for making 
such inspections up to October 9, 1909, inspecting and examining 
the boilers and reporting to the plaintiff the results of examina- 
tions, pretending and undertaking to keep the plaintiff continu- 
ously informed as to their condition and safety. Relying upon 
the representations, reports, and inspections of the defendant, the 
plaintiff refrained from making or having made any other expert 
examinations or inspections, and depended wholly upon the de- 
fendant therefor. It further avers that it thereby became the 
duty of the defendant at all times between July 8, 1908, and 
October 26, 1909, truly, carefully, and accurately to report and 
keep the plaintiff informed as to the condition of the boilers, and 
report to and advise it of any and all defects or conditions which 
might cause them to be dangerous or unsafe for the use to which 
they were applied; that on and prior to September 4, 1909, dan- 
gerous defects and conditions existed in the boilers rendering 
them unsafe and dangerous for such use, which defects and dan- 
gerous conditions were so obvious to any one having special 
knowledge, skill, and experience that the defendant ought, in the 
exercise of ordinary care, prudence, and skill, to have discovered 
them prior to October 25, 1909; that on and between September 
4 and October 9, 1909, the defendant, pursuant to its agreement, 
examined and inspected each and all of the six boilers, and re- 
ported to the plaintiff that each and all were free from any and 
all dangerous defects, and were in good condition, and failed 
and neglected to inform the plaintiff of the dangerous and de- 
fective conditions above mentioned; that the defendant was care- 
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less, reckless, and negligent in making inspections, in that, among 
other things, it failed and neglected to discover and observe the 
dangerous defects referred to, and failed and neglected to make 
reasonable and careful and thorough examinations of the drums 
of the boilers; that it made hasty, imperfect, and superficial ex- 
aminations thereof; that it wrongfully and negligently failed to 
inform the plaintiff of the true condition of the boilers on and 
prior to October 25, 1909, and wrongfully and negligently in- 
formed and advised the plaintiff that the same were safe, in good 
condition, and free from dangerous defects. It further avers 
that the plaintiff, relying upon such undertakings of the de- 
fendant, continued to use the boilers in ignorance of their true 
condition, by reason whereof on October 25, 1909, three of them 
burst and exploded. The averments as to damages do not require 
mention. 

For the second cause of action, the complaint alleges the making 
and entering into the contract of insurance on July 28, 1908, un- 
der its policy of insurance numbered 57996, as described therein, 
and that the defendant thereby agreed to pay the plaintiff any 
loss which might be occasioned to said property by any bursting, 
explosion, or rupture of the said boilers, or either of them, not 
to exceed the sum of $150,000 for and during the term mentioned 
therein. It further avers that on October 25, 1909, during the 
term thereof, three of the water tube steam boilers thereby in- 
sured “burst by three separate and distinct explosions, by the 
force of which explosions the said boilers and the buildings ad-. 
jacent thereto, belonging to this plaintiff, were destroyed.” The 
damages are described alike with the first cause of action, and 
the complaint concludes with a prayer for recovery of such dam- 
ages. 

The defendant interposed demurrer, alleging as ground thereof 
that several causes of action were improperly united, and the 
demurrer was overruled, under an opinion filed, stating that 
“each cause of action arises out of a separate contract and the 
two contracts arose from a single negotiation or transaction be- 
tween” the parties, and that they were thus properly united under 
the Wisconsin practice. Answers were thereupon filed, raising 
the various issues of law and fact submitted at the trial; and 
the defendant further served an offer (pursuant to sec. 2789, Wis. 
R. S.) “to allow judgment to be taken against it” for — 
with interest (as specified) and costs. The insurance policy, it 
so far as material, reads as follows :— 

“No. 65978. $150,000.00. 

“The Hartford Steam Boiler Inspection and Insurance Com- 
pany in consideration of the receipt of surrender of policy No. 
57996 and three hundred and seventy-five and 25/100 dollars 
hereby insures Pabst Brewing Company and its legal represen- 
tatives one hundred and fifty thousand dollars against all 
immediate loss or damage, except by fire, to the property speci- 
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fied, or resulting from loss of life or injury to persons caused by 
the explosion, collapse, or rupture of any or all steam boilers 
described in the application of the assured, except as hereinafter 
provided, and not exceeding in amount the sum insured—from 
the 23d day of July nineteen hundred eight at 12 o’clock, noon, 
unto the 23d day of July nineteen hundred and eleven at 12 
o'clock, noon; to be paid after notice and proof of loss by the 
assured, according to the requirements and in conformity to the 
provisions of this policy, it being expressly covenanted and 
agreed, as conditions of this contract, that this company is not 
to be liable for any loss or damage resulting from any explosion 
caused by the burning of the building or steamer containing the 
boiler or boilers; nor for any loss or damage in case the load on 
the safety valve approved by the company’s inspector, viz.: One 
hundred and sixty (160) pounds per square inch on each of said 
six (6) Munoz water tube boilers, shall be exceeded; and if the 
title or possession of said property is transferred or changed, or 
if this policy is assigned without the written consent of this com- 
pany indorsed thereon, this policy shall be void; and any change 


(Rider. ) 
$150,000.00 on the six (6) Munoz W. T. steam boilers con- 


tained in the premises occupied by assured as brewery, “New 
House,” situate Milwaukee, Milwaukee Co., Wis., and described 
in the application of the assured, No. 57995; and on the prop- 
erty of the assured, and the property of others for which the as- 
sured may be liable, wherever located against loss or damage, ex- 
cept by fire, caused by the explosion, collapse, or rupture of the 
said steam boiler or boilers, or any of them; also against loss or 
damage to the assured resulting from the loss of life or personal 
injury of any person or persons caused by the explosion, col- 
lapse, or rupture of said steam boiler, or boilers, or any of them, 
and not contingent upon a judgment of liability against the as- 
sured; but the liability of the company for loss of life or injury 
to any one person shall not exceed the sum of five thousand dol- 
lars. 

It is further provided, that in case of loss under this policy, 
the loss or damage to property as described herein shall be the 
first claim for settlement, and that the portion of the policy then 
remaining shall be the only amount applicable to loss of life or 
injury to persons; also, that the total liability of the company for 
loss or damage resulting from any. one explosion shall not ex- 
ceed the sum of fifty thousand dollars; and in case of more 
than one explosion the entire liability of the company shall not 
exceed the sum insured by this policy, viz., $150,000.00. 

(Rider xxA for Policy 99B. Attached to and forms part of 
Policy No. 65978.) 

Hartford Steam Boiler Inspection & Insurance Co., 
H. M. Lemon, Manager. 
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in the boilers, within the control of the assured, material to the 
risk, without the consent of this company, shall make void this 
policy. 

* * * 2 * * * 


“Prevention of steam boiler explosions being one of the ob- 
jects of this company, it is hereby agreed that the inspectors of 
this company shall at all reasonable times have access to said 
boiler or boilers, and the machinery connected therewith, on 
which safety depends; and ample facilities shall be afforded to 
such inspectors, whenever this company shall desire it, for a 
thorough examination of said boiler or boilers; and should any 
inspector at any time discover any defect affecting the safety of 
said boiler or boilers or the apparatus connected therewith, the 
assured shall be notified and insurance by this policy shall there- 
upon, in respect to the defective boiler or boilers, become void, 
unless the use of the said boiler or boilers shall cease until the 
defect is thoroughly repaired by the assured; notice of defect 
and suspension of insurance, also the reinstatement of insurance 
after repairs are made, to be in writing, delivered or mailed to 
the assured to the address given in this policy; and the company 
reserves the right at any time to cancel this policy, in which 
case, after deducting the charges for inspection, the company will 
return to the assured a pro rata part of the remaining premium 
for the unexpired term of this policy. This policy may also be 
canceled at the request of the assured, but only in case of the 
sale, lease, transfer, or destruction of the boiler or boilers insured, 
or if the assured cease to use them for a period of more than 
three months; in which case the company, after deducting the 
charges for inspection and the customary short rates for the time 
the policy has been in force, will return to the assured the re- 
maining portion of the premium.” 

The general verdict of the jury reads :— 

“We, the jury sworn in this action, do find for the plaintiff, and 
assess its damages at the sum of $104,178.75. 

(Signed by the foreman. ) 

It is supplemented as follows :— 


“Special Questions. 

“(1) Do you find generally in favor of the plaintiff or de- 
fendant on the first cause of action? Answer: In favor of the 
plaintiff, 

“(2) Do you find that there was more than one explosion? 
Answer: Yes. 

(3) If you answer the last question ‘Yes,’ then answer this: 
How many explosions were there? Answer: Three. 

“(4) What was the total amount of damages to plaintiff caused 
by the ne or explosions in question, over and above the 
direct damages? Answer: $901.21.” 

(Signed by the foreman.) 
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Other facts in evidence and rulings upon the trial are men- 
tioned in the opinion. 


Before Seaman and Kohlsaat, C. JJ., and Landis, D. J. 


GrorcE P. MILER, J. E. Harpcrove, Epwin S. Mack, and 
Artuur W. Farircuip, all of Milwaukee, Wis. (E. Sidney 
Berry, of New York City, of counsel), for Plaintiff in Error. 

IrvinG A. Fisn, WituiamM C. QuarieEs, and CHaries S. 
Tuompson, all of Milwaukee, Wis., for Defendant in Error. 


SEAMAN, C. J. (after stating the facts as above). 

The interesting questions presented under this writ of error 
arise in the suit brought by the plaintiff below, Pabst Brewing 
Company (hereinafter referred to as the Brewing Company), to 
recover damages caused by explosion of three steam boilers, 
forming part of a six-boiler battery in its extensive brewery plant 
at Milwaukee. Recovery is sought therein and verdict and judg- 
ment obtained against the plaintiff in error, Hartford Steam 
Boiler Inspection & Insurance Company (hereinafter referred to 
as the Insurance Company), under a complaint averring two 
causes of action—one stated in-tort, for negligence in its inspec- 
tion of the boilers, and the other in contract, under its policy of 
insurance against loss caused by explosion of the boilers. The 
amount of actual damages thus caused is stipulated at $97,500, 
and the entire amount thereof was assessed by the verdict 
against the Insurance Company, together with interest, making 
$104,178.75. It is unquestionable under the contract (and con- 
ceded as well) that such loss is recoverable against the Insurance 
Company, as insurer, to the extent of $50,000, and all contro- 
versy between the parties arises out of the claim and award of 
damages beyond that sum, named in the insurance policy as the 
limit of liability for loss “resulting from any one explosion.” The 
issues of law and fact thereupon are clearly raised by the plead- 
ings and well presented in the arguments of counsel; and, what- 
ever may be the difficulty of solution as to the law applicable 
to either charge of liability, the facts are free from material con- 
flict in the testimony upon two of the leading issues in contro- 
versy, namely: (a) The facts of periodical inspections of the 
boilers and reports of their condition on the part of the Insur- 
ance Company, relied upon for the assumption of duty charged 
in the first cause of action; and (b) the immediate circum- 
stances of the explosion relied upon as proving more than one 
explosion within the above-mentioned contract terms. 

[1] For definition of the two alleged causes of action joined in 
the plaintiff's complaint, it is not needful to state the extended 
averments in the charge of tort beyond the following outline: 
They aver inspection of steam boilers as part of the business 
carried on by the Insurance Company; that its representations 
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of skill therein, to be exercised in periodic inspections of the 
boilers for the information and benefit of the insured, were made 
to and relied upon by the plaintiff as an inducement to enter 
into the insurance contract referred to; that the defendant en- 
tered upon such undertaking and made inspections and reports 
thereof continuously, which were exclusively relied upon by the 
plaintiff, as defendant well knew, for prompt information of 
discoverable defects endangering the safety of the boilers; that 
prior to the last inspection by the defendant the several boilers 
became unsafe for further service, through cracks and defects 
which were readily discoverable on reasonably careful inspection ; 
that defendant was careless and negligent in the performance of 
the duty to inspect and report the condition of the boilers, and 
failed to inform the plaintiff of such discoverable defects; that 
the plaintiff, relying upon the skill and undertaking of the de- 
fendant in the premises, continued the boilers in service, in igno- 
rance of such defects; and that three of the boilers exploded by 
reason thereof and caused the damage in suit. For the second 
cause of action, the contract of insurance on the six steam boil- 
ers is set up, insuring for $150,000 for a term of three years, 
and expressly providing that the liability “for loss or damage re- 
sulting from any one explosion shall not exceed the sum of fifty 
thousand dollars.” It is then averred that three of the boilers 
mentioned “burst by three separate and distinct explosions,” and 
caused the damage specified. Thus the cause ex delicto is 
plainly averred to arise out of the “transactions connected with 
the same subject of action” as the insurance contract, for which 
joinder appears to be authorized by section 2647, Wis. Stat. 1898, 
as comprehensively interpreted in Emerson vs. Nash, 124 Wis. 
369, 389, 102 N. W. 921, 70 L. R. A. 326, 109 Am. St. Rep. 944; 
and we believe error is not well assigned for the ruling of the 
trial court against the defendant’s demurrer alleging misjoinder. 
Whether the testimony brought the case within the statutory 
meaning for joinder and submission of both issues to the jury 
presents a question not free from difficulty, under the defend- 
ant’s several motions to require an election between the two al- 
leged causes, but we are not satisfied that submission of both 
was open to denial, under the Wisconsion rule governing the 
right of joinder, however such course may have tended to con- 
fuse the issues. Moreover, the interpretation we adopt of in- 
surance liability will obviate such confusion in the event of an- 
other trial. 

The insured battery of boilers, described as 6 Munoz water 
tube boilers, were recently installed by the Brewing Company (un- 
der contract with Platt Iron Works) as a new boiler plant in a 
new boiler house, to take the place of 33 boilers variously located 
throughout the brewing plant. These Munoz boilers were not 
of the ordinary type. Each was composed of two horizontal 
steam drums above and two water drums, called “mud drums,” 
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below, with 32 vertical 4-inch tubes, extending downward from 
the bottom of the steam drum (about 14 feet) to the mud drum 
for connection between them. Horizontal steam tubes connected 
the two steam drums, and a bank of numerous tubes was sus- 
pended between the two rows of vertical tubes, connected at the 
rear of the mud drum. Outside the vertical tubing was a cover- 
ing of asbestos or fire brick, extending up to cover a portion of 
the steam drum, called a “jacket”; and the boilers were inclosed 
at the front and back and across the top between the steam drums. 
The steam drums were 3 feet in diameter and 20 feet long, made 
of %-inch sheet steel. As 32 4-inch openings were required at 
the bottom of each to receive the upright tubes, a reinforcement 
strip of 5£-inch steel, 9 inches wide, was riveted along the line 
to be punched to compensate for the weakness caused by such 
openings—a special feature of the construction which becomes 
prominent in the controversy over the charge of negligent in- 
spection. The boilers were of 200 horse power each, placed in a 
row and connected by means of a 16-inch overhead pipe, called a 
“header,” through which steam passed for distribution as re- 
quired; and in this header was placed a “non-return valve” to 
prevent return of steam to the boilers. The building inclosing 
this battery was of brick, measuring 50x150 feet, and centrally 
located in the great brewing plant, and the boilers are referred 
to in the testimony as Nos. 1, 2, 3, 4, 5, and 6; Nos. 5 and 6 being 
separated from the others by the, base of a large stack, 18 feet 
square. 

In 1907 this boiler plant was completed, and a boiler insur- 
ance policy theretofore issued by the defendant Insurance Com- 
pany was then outstanding on the pre-existing boilers, which was 
temporarily made applicable to the new plant; and on July 28, 
1908, the policy in suit was entered into between the parties. 
On October 25, 1909, shortly after 4 a. m., three of the boilers, 
Nos. 1, 2, and 3, exploded, wrecking the boiler building, mov- 
ing “a large elevator building immediately adjacent * * * 
bodily four feet off its foundation,” and hurling wreckage over 
the premises and streets. ‘Two engineers or firemen were in the 
boiler room, and one was killed, but the other was behind the 
above-mentioned stack, and fortuitously escaped alive in the 
midst of wreckage. According to the testimony of this sur- 
vivor, boilers 1, 2, 3, and 4 were under full steam and connected 
up with the header. No. 5 was also under steam, and No. 6 
was in the course of firing to be connected up. No. 4 was 
crushed, but Nos. 5 and 6 were protected by the stack in some 
measure, and remained in place. The cause of explosion is unex- 
plained, beyond the fact in evidence that the wreckage of the 
six steam drums of boilers 1, 2, and 3 shows the shells to be 
ruptured, respectively, along the line of rivets in the above-men- 
tioned reinforcement strips. Other circumstances bearing on 
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particular questions discussed will be mentioned in reference 
thereto. 

[2] 1. The complaint arranges the charge under the insur- 
ance policy as the second cause of action, but we believe it may 
best be treated as the primary ground of liability to be consid- 
ered before taking up the claim in tort. It is unquestionable that 
the judgment can be upheld, irrespective of other assignments of 
error, if the plaintiff’s contention is tenable that the evidence and 
finding of the jury establishes more than one explosion, as the 
proximate cause of the loss, within the meaning of the contract 
limitation, which reads :— 

“That the total liability of the company for loss or damage re- 
sulting from any one explosion shall not exceed the sum of fifty 
thousand dollars; and in case of more than one explosion, the 
entire liability of the company shall not exceed the sum insured 
by this policy, viz.: $150,000.” 

The issue of contract liability, therefore, involves alone inter- 
pretation of this provision in the light of the facts in evidence 
and a special finding of the jury that there were three explosions. 
Three boilers of the battery were exploded, and the occurrence is 
described by the witnesses as several explosions, detonations or 
reports (some naming three and others four), in distinct but 
rapid succession, with the first report mentioned by the chief 
witnesses as much heavier than those which followed. It does 
not appear how the pressure of steam was increased (if it was 
increased at the instant) beyond the tensile strength of the boiler 
which was exploded at the start. The special finding of the jury 
referred to is consistent with this testimony, and can have no 
broader scope for the purpose of the present inquiry, so it must 
be accepted as settled that the three boilers exploded in distinct 
succession, and not concurrently. Indeed, we do not understand, 
either from common knowledge of steam pressure as an ex- 
plosive force, or from the expert testimony in the record, that it 
could otherwise reasonably be assumed in ‘reference to an explo- 
sion of three individual boilers so operating in a battery that any 
probable cause or causes would concur to explode them simul- 
taneously in the strict sense of that term. Upon the premise of 
facts, however, that the explosion of one boiler was followed in 
rapid succession by the other two explosions, we believe the 
conclusion to be inevitable that one was primary and the others 
secondary or incidental occurrences. 


Is this not one explosion, as the cause of loss, within the terms 
and purpose of the insurance contract? The policy reads for 
insurance of $150,000 for a term of three years, “on the six (6) 
Munoz W. T. steam boilers contained in the premises occupied 
by assured, as brewery ‘New House’ * * * and on the prop- 
erty of the assured, and the property of others for which the 
assured may be liable, wherever located, against loss or damage, 
except by fire caused by the explosion, collapse or rupture of the 
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said steam boiler or boilers, or any of them; also against loss 
or damage to the assured resulting from the loss of life or per- 
sonal injury of any person or persons caused by the explosion,” 
not exceeding $5,000 “for loss of life or injury of any one per- 
son”—with the total liability, for loss “resulting from any one 
explosion,” limited to $50,000 as above stated. Thus explosion 
is the danger insured against—steam generated in a boiler being 
the explosive force in contemplation—and the liability is abso- 
lute for all damage caused thereby up to the limit stated, how- 
ever the explosion may originate, except “in case the load on 
the safety valve approved by the company’s inspector * * * 
shall be exceeded.” It is neither contingent on the actual eff- 
ciency of the boilers for their purpose, nor does any covenant 
enter into the contract, on either part, that the boilers are in safe 
condition, although it does provide for their inspection by and 
at the option of the insurer, and that on discovery of defects 
affecting the safety of the boilers and notice thereof to the as- 
sured the insurance becomes void unless use thereof “shall cease 
until the defect is thoroughly repaired by the assured.” The six 
boilers mentioned in the policy were not separable entities for 
the purpose of insurance, but were in the well-known battery 
form, coupled to a common header, for joinder of several or all 
in steam service. 

The contention in support of liability for the total loss is this, 
in substance: That the above-mentioned limitation for loss “‘re- 
sulting from any one explosion” must be construed as “made 
with respect to the boilers as individuals”; that it “meant to the 
minds of these contracting parties that, if one boiler burst, the 
indemnity * * * was to be limited to $50,000,” and that, 
“when more than one boiler burst, the indemnity” was limited 
only to the face amount of insurance, $150,000. _ For such inter- 
pretation of the terms, a definition contained in one of the printed 
provisions of the policy is greatly relied upon, reading as follows: 

“That by the terms ‘explosion, collapse or rupture,’ as sued in 
this policy, is to be understood a sudden substantial tearing 
asunder of the boiler or any portion thereof, or the sudden crush- 
ing or forcing inward of the furnace or the flues or other parts 
of the boiler, caused by the pressure of steam; and ‘boiler’ is 
understood to include also the steam pipe, feed pipe and blow-off 
pipe up to and including. the stop valve nearest the boiler in each 
of the same, the pipes of the water column, steam and water 
gauges, and the safety valve.” 

It is argued thereupon that the term “explosion” thus used 
and applied only to “a boiler as an individual” thing—not using 
“the plural number’—amounts to a definition of like restriction 
of the term as used in the limitation clause. We do not under- 
stand, however, that the definition cited tends in any degree to 
aid the contention that an explosion of one boiler which involves 
as well the explosion of others does not come within the mean- 
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ing of this limitation of damages resulting from an explosion. 
It appears as one of the general provisions of the standard form 
of policy, and its obvious purpose is, as we believe, to prevent 
restricted application of the terms referred to, and so extend 
the meaning as to include all attachments of the boiler which 
were subject to pressure. Thus explosion of any of the numerous 
tubes and connections of the boiler in controversy is brought 
within the intendment of liability, including, as of course, re- 
sulting explosions and damages. Throughout the policy the term 
“explosion” is used in the singular form, and we believe the 
limitation of liability for loss “‘resulting from any one explosion” 
accurately and entirely names the cause or event insured against, 
both within the settled rule of efficient or proximate cause and in 
accord with common usage in reference to an occurrence which 
involves the explosion of more than one boiler. Whatever the 
extent of damages resulting from an explosion, the indemnity 
recoverable under the contract is alike, whether one or several 
of the boilers explode, either concurrently or in succession, and 
no mention of successive (incidental) explosions is needful or 
desirable in the limitation clause. 

The fact being established that the primary explosion in ques- 
tion occurred in one boiler, followed by explosion of two others 
plainly attributable to the first, we are satisfied that the above- 
mentioned doctrine of proximate cause becomes applicable to 
fix the one explosion as the cause of contract liability, and there- 
fore strictly within the terms of the limitation. 


[3] Various refinements which appear in the authorities in 
definitions of proximate cause do not require consideration for 
this inquiry, as the rule we refer to is well recognized as ele- 
mentary and of undoubted force for definition of insurance 
liability, namely: When concurring causes of the damage ap- 
pear, the proximate cause to which the loss is to be attributed is 
the dominant, the efficient one, that sets the other causes in op- 
eration, and causes which are incidental are not proximate, 
though they may be nearer in time and place to the loss. Insur- 
ance Co. vs. Tweed, 7 Wall. 44, 19 L. Ed. 65; Insurance Co. vs. 
Transportation Co., 12 Wall. 194, 20 L. Ed. 378; Insurance Co. 
vs. Boon, 95 U. S.-117, 130, 24 L. Ed. 395; The G. R. Booth, 
171 U. S. 450, 19 Sup. Ct. 9, 43 L. Ed. 234. This rule is both 
well founded and of special force in reference to a battery of 
boilers, whereof the amount of damage cannot be distinguished 
between the contributing causes. Vide Insurance Co. vs. Trans- 
formation Co., supra; The G. R. Booth, supra. Although the 
jury were advised by the trial court, in accord with such rule, 
that if the several explosions were “in the chain of causation, as 
it is called, from the first break,” it would constitute one explo- 
sion, they were also instructed, in substance, that the explosions 
would be separable, if it appeared that the effect of the first ex- 
plosion would not have exploded the others without intervention 
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of another cause, the alleged defective condition of the second 
and third boilers; and it was thereupon submitted to the jury 
to determine for both issues (contract and tort) whether there 
was one explosion or several. As the condition of the boilers 
referred to relates only to their strength to resist the strain pro- 
duced by the first explosion, in no wise relieving the insurer 
from liability, we do not understand that it affects the question 
of proximate cause. However it may have contributed to the 
damage, it was not an “intermediate cause, disconnected from 
the primary [cause] and self-operating, which produced the 
injury.” Mil. & St. Paul Ry. Co. vs. Kellogg, 94 U. S. 469, 24 
L. Ed. 256. We believe the above-mentioned instruction was 
erroneous, and that the contention of like import in the argument 
on behalf of the defendant in error must be overruled. The 
question of proximate cause became one of law under the set- 
tled facts, and was not open for submission to the jury. 

[4] Furthermore, if the meaning of the term “explosion” as 
used in the policy were not thus settled, the proof tendered of 
common usage in the singular form, as applicable to explosion 
of several boilers in immediate succession, was clearly admissi- 
ble by way of ascertaining the sense in which the term must 
have been understood between the parties. This evidence em- 
braced numerous reports in scientific and technical journals 
(American and English), official reports of disasters, and local 
publications—all showing like usage of the term “explosion” 
where multiple boilers were exploded—and its rejection was er- 
roneous under the view adopted by the trial court for its inter- 
pretation. 

[5] In the light of the above-mentioned rule of proximate 
cause and of the well-known purpose of insurance for a term of 
years against losses caused by fire or other specified disaster, 
we are impressed with no doubt that the provision in contro- 
versy was intended and must be interpreted to limit liability to 
$50,000 for a single disaster arising during the three years. 
This meaning conforms to the requirement of the Wisconsin 
statute, in force when the policy was issued, which provides that 
no corporation doing business in the state “issuing a policy of 
boiler insurance shall expose itself to any loss under any one 
accident to an amount exceeding fifty thousand dollars’”—Wis. 
R. S. 1898, § 1966-41—through which it may well be presumed 
that the assured so understood the purpose. Moreover, the In- 
surance Company informed the assured thereof, in its written 
proposal, stating the rates of insurance for $150,000 and for 
$100,000, “with a $50,000 limit for any one loss in both cases,” 
which was accepted by the assured with direction to write the 
policy in suit. Both letters were introduced in evidence on be- 
half of the defendant, but were ultimately excluded by the trial 
court; and we believe error was well assigned for their rejection. 

Under the foregoing view, the defendant was entitled to direc- 
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tion of a verdict for $50,000 and interest, as requested, on the 
contract cause of action, and the judgment must be reversed, 
unless the other cause of action furnishes ample ground for its 
support on the present record. 

2. The propositions of law on which the alleged cause of ac- 
tion in tort rests are far wider in significance, if not more diffi- 
cult of solution, than those raised under the insurance contract, 
and their settlement as tenable merely establishes the relation be- 
tween the parties under which the issues of fact may arise which 
are of chief importance to the parties in the present controversy. 
These issues of fact are: (a) Of negligence on the part of the 
Insurance Company in ica chloe of the boilers, relied upon by 
the Brewing Company in their use and resulting in their explo- 
sion; (b) of contributory negligence therein on the part of the 
Sania Company; and various assignments of error are in- 
volved under each in reference to rulings upon the evidence and 
instructions given or refused, for later consideration. 

In the insurance contract provision is made for right of in- 
spection on the part of the Insurance Company at. its option, 
and for its own protection and benefit; but it is conceded that 
no contract obligation is thereby created to inspect for the bene- 
fit of the assured, nor to advise the assured from time to time 
as to the condition of the boilers. The law casts upon the owner 
of the boilers when in use, as instrumentalities of danger, the 
duty to inspect and care for their safety, for protection of the 
public; and, of course, the owner may delegate the inspection 
and care to competent employees or other agency (or both) re- 
maining answerable for their negligent performance. As foun- 
dation for the present charge of liability, however, it is con- 
tended that the duty of inspection was assumed by the Insurance 
Company, as an undertaking outside the insurance contract and 
its purposes, to relieve the Brewing Company of performance 
thereof, and all inspections were so made and relied upon for 
safety in use of the boiler up to the time of the explosion. Thus 
the question arises: Can liability be so predicated, at the side of 
the insurance contract, and without other consideration, for al- 
leged negligent inspection ? 

[6] Laying aside for the moment the objections raised to the 
evidence, as tending to vary the written contract which was 
made and into which previous understandings must be treated 
as merged, the undisputed facts (received in evidence over the 
objections) may be briefly summarized: The Brewing Company 
had long held explosion insurance policies, written by the In- 
surance Company, which had always been attended by periodical 
inspection by the insurer, with reports made in each instance to 
the assured as to conditions found; and the inspector represent- 
ing the Insurance Company inspected the new battery of boilers 
in the course of installation, preparatory to their insurance. 
After the policy in suit was issued, the boilers were continuously 
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inspected and reported upon by the Insurance Company, the last 
inspection being made in the month previous to the explosion. 
Advertisements of the Insurance Company accompanied its 
above-mentioned reports to the assured, calling attention to the 
benefits which were given with the insurance, through its com- 
petent experts engaged in the inspections, as a means “for im- 
munity from an explosion,” a service “superior even to provid- 
ing indemnity for a loss,” and stating that about one-half of the 
premium received was expended for such inspections, making 
their insurance desirable “to provide for regular and thorough 
inspection” and maintain “safe operating condition.” The 
numerous reports of its inspections made by the Insurance Com- 
pany during the term of the instant policy, mention various mat- 
ters for attention, but report no cracks or other unsafe conditions. 
Testimony was also received of oral representations made by a 
solicitor in negotiations for earlier insurance, but it is not in- 
cluded in the recital, as we believe special objection raised there- 
to for want of proof of agency should have been sustained, even 
if it were otherwise admissible. 

We are of opinion that these facts of continuous conduct on 
the part of the Insurance Company in reference to the inspections 
and their purpose—if relied upon by the Brewing Company and 
so understood by the Insurance Company, as alleged—are of 
probative force to show both the undertaking of duty and relation 
of the parties upon which the action for negligence in performance 
thereof may be predicated. Neither the evidence nor the duty 
affects the terms, purpose, or performance of the insurance con- 
tract, or liability thereunder; and the assumed duty arising ab 
extra such contract, the objection above referred to, for incon- 
sistency therewith, was rightly overruled. Inspection of the 
boilers necessarily requires care and skill in its performance for 
safety in their use, and, when thus undertaken by the Insurance 
Company to serve as a benefit to the assured, the duty arises, with 
or without contract obligation to inspect, to exercise reasonable 
care and skill in each inspection so made, although no such rule 
of duty obtains in favor of the assured where the inspections 
are attributable alone to the policy provision for the sole benefit 
of the insurer, which would leave no ground for a finding of fact 
that they were understood between the parties to be made and ac- 
cepted as inspection service for direct benefit to the Brewing 
Company. But, if so made and accepted as beneficial service, we 
understand the above-mentioned rule to be applicable as well with 
or without contract obligation for the service; that it is such 
making of the inspections, and not obligation on the part of the 
Insurance Company to make them, upon which the duty of care 
arises. In this view, we are not impressed with force in the con- 
tention on behalf of the Brewing Company that the service was 
im no sense contractual, nor the contentions on the part of the 
Insurance Company that the duty, as averred, “was imposed by 
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contract” and ineffectual within the rule, either as purely volun- 
tary, or as a mandatum, within Wharton’s definition (Wharton on 
Neg. § 482), as a “consensual contract in which one party com- 
missions another to undertake a particular business for him, which 
commission the party so invited agrees to undertake.” The service 
and duty are not derived from the insurance contract, and it is 
not essential to define their origin as contractual or otherwise. 

This doctrine of duty incurred and of liability for injurious 
negligence in its performance is of common-law origin, as a rule 
of public policy not dependent upon contract obligation for the 
performance, and well supported, as we believe, by the general 
trend of authorities. For its scope and pertinent examples of 
its application in various phases of the inquiry, we are content 
to refer to leading citations from the mass of cases called to our 
attention and examined for their bearings upon the issue. 

The English authorities most frequently cited for the rule are 
Coggs vs. Barnard, 2 Lord Raymond’s Rep. 909 (2 Annz Regine 
B. R. 1703); Heaven vs. Pander, 11 Queen’s Bench Div. 503; 
George vs. Skivington, 5 Law Rep. Exch. 3; Boorman vs. Brown, 
3 Queen’s Bench, 843, 850, affirmed House of Lords, 11 Clark & 
F. 1. The early case of Coggs vs. Barnard is of first importance, 
as the opinion is by a great expositor of the common law, Lord 
Chief Justice Holt, in reference to gratuitous service extremely 
petty in character. The opinion thus states the matter in con- 
troversy :— 

“The case is shortly this: The defendant undertakes to remove 
goods from one cellar to another, and there lay them down safely, 
and he managed them so negligently that for want of care in him 
some of the goods were spoiled. Upon not guilty pleaded, there 
has been a verdict for the plaintiff, and that upon full evidence, 
the cause being tried before me at Guild Hall, there has been a 
motion in arrest of judgment that the declaration is sufficient, 
because the defendant is neither laid down to be a common porter, 
nor that he is to have any reward for his labor, so that the de- 
fendant is not chargeable by his trade, and a private person can- 
not be charged in an action without a reward.” 

These objections are overruled upon consideration of the va- 
rious sorts of bailments, in which the sixth sort is defined as aris- 
ing “when there is a delivery of goods or chattels to somebody 
who is to carry them or do something about them gratis, without 
any reward for such his work or carriage, which is the present 
case.” On reference to various authorities, the opinion states 
that this undertaking obliges the undertaker to a diligent man- 
agement, and it then proceeds to answer the contention that for 
want of consideration the undertaking is but nudum pactum, as 
follows :— 

“That the owners trusted him with the goods is a sufficient con- 
sideration to oblige him to a careful management. Indeed, if the 
agreement had been executory to carry these brandies from one 
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place to the other such a day, the defendant had not been bound 
to carry them, but this is a different case, for assumpsit does not 
only signify a future agreement, but in such a case as this he sig- 
nifies an actual entry of the thing and taking the trust upon him- 
self, and, if a man will do that and miscarries in the performance 
of his trust, an action will lie against him for that, though nobody 
could have compelled him to do the thing.” 

Heaven vs. Pander appears to be most frequently cited for the 
rule of duty, as stated by Brett, Master of the Rolls (afterwards: 
Lord Esher), in the leading opinion, although the report shows 
that his associates (Cotton, L. J., and Bowen, L. J.) concurred 
only in the decision upon other grounds. The defendant was 
owner of a dry dock used for painting and repairing vessels, and 
as an incident to such use supplied and put up the necessary 
staging for the work, but, when delivered over to the shipowner, 
the staging was no longer under control of the defendant. The 
plaintiff was a painter, in the employ of a contractor with the 
shipowner, engaged in painting the vessel in the dry dock; and 
during the work of painting, while the plaintiff was using the 
staging, one of the ropes supplied by the defendant for its sup- 
port gave way, causing the plaintiff’s fall and injury. Evidence 
appeared tending to show that the rope was scorched and unfit 
for support of the staging, and that reasonable care was not 
exercised by the defendant as to its “state and condition at the 
time.” The plaintiff recovered in the trial court, but the judg- 
ment was reversed on appeal to the Queen’s Bench Division; and 
on appeal therefrom the case was decided in favor of the plain- 
tiff by the Master of the Rolls and law judges above mentioned. 
In the opinion handed down by the Master of the Rolls, after 
discussion of the case from various standpoints, both as to facts. 
and law, the following doctrine was pronounced as i 
thereto, under authorities cited :— 

“The proposition which these recognized cases suggests, and 
which is therefore to be deduced from them, is that whenever 
one person is by circumstances placed in such a position with 
regard to another that every one of ordinary sense who did think 
would at once recognize that, if he did not use ordinary care and 
skill in his conduct with regard to these circumstances, he would. 
cause danger or injury to the person or property of the other, 
a duty arises to use ordinary care and skill and avoid such 
danger.” 

The opinion is supplemented, however, by the opinion of Cot- 
ton, L..J., speaking for himself and for Bowen, L. J., in effect,: 
that all who were engaged in the painting “were there for business: 
in which the dock owner was interested,” and “must be con- 
sidered as invited by the dock owner to use the dock and all ap- 
pliances” provided by him, so that in favor of all such persons 
he “was under obligation to take reasonable care that at the time 
the appliances * *- *- were in a fit state to be used”; that 

Vol. XLII.—36. 
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this decides the appeal in favor of the plaintiff, “and I am un- 
willing to concur with the Master of the Rolls in laying down 
unnecessarily the larger principle which he entertains, inasmuch 
as there are many cases in which the principle was impliedly 
negatived”’ (citing cases). The above-quoted broad statement of the 
rule, although entitled to consideration as the deliberate expres- 
sion of a great jurist, cannot have the force of a precedent there- 
for. Nor is its adoption needful for any requirement of the in- 
stant case, but it remains of interest for the favorable notice re- 
ceived in numerous American authorities. 

In George vs. Skivington, the opinion is by Kelly, C. B., Barons 
Piggott and Cleasby concurring. The facts are thus stated :— 

“The plaintiff purchased a chemical compound as a hair wash 
for the use of his wife, which was made up of ingredients known 
only to the defendant, and by him represented to be fit and proper 
to be used for washing the hair, with an express statement that 
the defendant knew the purpose for which the article was bought. 
‘The declaration further alleges that the defendant so unskillfully 
and negligently and improperly conducted himself in and about 
selling and making the said compound as to cause the damage 
complained of to the wife, and the question is whether an action 
will lie at the suit of the plaintiff Emma George, her husband being 
joined for conformity.” 

The opinion states that it is unnecessary to enter into the ques- 
tion whether there was a warranty, express or implied, towards 
the purchaser, “because the contract of sale is only alleged by 
way of inducement, the cause of action being not upon that con- 
tract, but for an injury caused to the wife of the purchaser by 
reason of an article being sold to him for the use of his wife, and 
so sold to the defendant’s knowledge, turning out to be unfit for 
the purpose for which it was bought.” It rules thereupon that 
there was-“a duty on the defendant, the vendor, to use ordinary 
care in compounding this ‘wash for the hair’”’; that theré was 
unquestionably such duty toward the purchaser, and “it extends, 
in my judgment, to the person for whose use the vendor knew 
the compound was purchased.” Cleasby, B., remarks :— 

“T think there was a duty imposed upon him to use due and 
ordinary care, and of the breach of that duty I am of opinion the 
female plaintiff, who was injured, can take advantage. The two 
things concur here, negligence and injury flowing therefrom.” 

The case of Boorman vs. Brown is a leading citation and in- 
structive for the exposition of the duty arising in various forms, 
either under contract or as a general duty implied by law, with 
cause of action founded thereon, whether for nonfeasance or mis- 
feasance—discussed chiefly in the Court of Errors, opinion by 
Tindall, C. J., but further discussed by Lords Campbell, 
Brougham, and Cottonham on writ of error to the House of 
Lords. It was a suit in tort against a broker for alleged neglect 
of duty in parting with goods of his client without securing pay- 
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ment, and recovery of damages was affirmed. Quotations from 
the opinions—all founding the duty on contract—are not deemed 
needful. 

In reference to professional services (of physicians and sur- 
geons, attorneys, chemists and the like), requiring skill in their 
performance, the common-law rule of duty to exercise skill and 
care in the performance is uniformly recognized in favor of the 
party served, whether contractual or voluntary (chapter 34, Bishop 
on Noncontract Law; Savings Bank vs. Ward, 100 U. S. 195, 
25 L. Ed. 621); and we believe it to be applicable alike to the 
undertaking for inspection services alleged in the case at bar. 

The early lines of American authorities exemplifying and en- 
forcing the rule of duty implied by law are too numerous for any 
attempt to review them within reasonable limits for this opinion, 
and reference is therefore made to a few of the more recent cases 
which impress us to be apt and well considered. 

In Van Winkle vs. American Steam Boiler Co., 52 N. J. Law, 
240, 19 Atl. 472, the unanimous opinion of the Supreme Court 
by Chief Justice Beasley meets the principal objections urged in 
opposition to the charge of duty in the instant case upon demurrer 
to averments of fact which are singularly pertinent. The suit 
was for recovery against the defendant Insurance Company of 
damages to adjacent property caused by explosion of a steam 
boiler, alleged to be due to negligent inspection of the boiler by 
such insurer thereof, the plaintiff being owner of the property so 
damaged, but no party to the alleged undertaking of the insurer 
with the owner of the boiler to inspect and report its condition. 
Thus the averments of the declaration necessarily involved the 
question of duty arising thereunder between the owner of the 
boiler and the Insurance Company, together with the further 
question whether the alleged duty was operative in favor of the 
plaintiff. The deductions stated in the opinion may be sum- 
marized as follows :— 

The policy of insurance written by the defendant in favor of 
the Ivanhoe Paper Company (owner of the plant containing the 
boiler) against explosion damages (which was similar in terms 
to the policy in evidence here) provided only for “the right to 
make inspection if it pleased so to do,” and, if the insurer had 
refrained from making inspection, “it would have incurred no 
responsibility, either to the assured or to the plaintiff.” But it 
did make “repeated inspections of the boiler in question,” and 
furnished certificates thereof for guidance of the assured; and 
by such course of action “a duty in favor of the assured was im- 
posed on the defendant, by operation of the contract itself, to 
act with ordinary skill and care, both with respect to its inspec- 
tion and its certificate,” “thus becoming answerable to the assured” 
for damages “occasioned by the absence of such care and skill.” 
As the boiler “was a dangerous thing” if not properly handled, 
it was the duty of the owner to have it properly inspected, and 
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for neglect of such duty he could be held liable for resultant 
damages to a neighbor’s property through explosion of the boiler. 
When the Insurance Company entered upon the performance of 
that duty, it became the substitute for the owner therein, and in- 
curred the above mentioned responsibility, which “belonged not 
to the ownership of the machine, but to the function of operating 
it,” with the duty to exercise care and skill arising in favor of 
the owner “by virtue of its contract” and in favor of the plaintiff 
“by virtue of the law.” The liability of the Insurance Company 
may be defined as well upon the broader ground that when “any 
person undertakes the performance of an act which, if not done 
with care and skill, will be highly dangerous to the persons or 
lives” of others “the law, ipso facto, imposes as a public duty 
the obligation to exercise such care and skill,” and for nonper- 
formance of such duty resulting in damage to the person or prop- 
erty of another as its obvious product an action will lie. 

The common-law rule rule of duty voluntarily assumed, out- 
side the contract obligations between the parties, and the liability 
for want of reasonable care and skill in its performance, has fre- 
quently arisen and been applied to authorize recovery by a tenant 
against his landlord for damages caused by negligence of the land- 
lord in making repairs to the leased premises, although the lease 
imposed no requirement to make them; the cause of action rest- 
ing “upon the tort feasance of the landlord in undertaking to 
make repairs and in doing the work negligently.” Gill vs. Mid- 
dleton, 105 Mass. 477, 7 Am. Rep. 548; Gregor vs. Cady, 82 Me. 
131, 19 Atl. 108, 17 Am. St. Rep. 466; Wertheimer vs. Saunders, 
95 Wis. 573, 70 N. W. 824, 37 L. R. A. 146; La. Brasca vs. Hinch- 
man, 81 N. J. Law, 367, 79 Atl. 885. 

For other references in various pertinent applications of the 
rule and discussion thereof, we cite Bishop vs. Weber, 139 Mass. 
411, 1 N. E. 154, 52 Am. Rep. 715; Torgesen vs. Schultz, 192 
N. Y. 156, 84 N. E. 956, 18 L. R. A. (N. S.) 726, 127 Am. St. 
Rep. 894; Flint & Walling Mfg. Co. vs. Beckett, 167 Ind. 491, 
79 N. E. 503, 12 L. R. A. (N. S.) 924; Boston Woven Hose & 
Rubber Co. vs. Kendall, 178 Mass. 232, 59 N. E. 657, 51 L. R. 
A. 781, 86 Am. St. Rep. 478. 

In conformity with the foregoing view of the doctrine of duty 
applicable to this case, the various assignments of error directed 
to that branch of the issue must be overruled, and we come to the 
issues of fact upon the merits of the controversy—the charge of 
negligence on the part of the defendant, and counter charge of 
plaintiff’s contributory negligence—under various complaints of 
error as to evidence received and instructions given and refused. 
The questions of reliance upon and inspections and mutual un- 
derstanding in respect thereof are alike issues of fact, but do not 
require special discussion, 

[7] Issue as to negligence of defendant. These premises are 
unquestionable for the issue of negligence under which the sev- 
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eral assignments arise to be first considered: The burden rests 
on the plaintiff to prove want of care and skill in the defendant’s 
inspections of the boilers as cause of the explosion; and the fact 
of the explosion, which occurred more than a month after the 
last inspection and when the plaintiff was in the exclusive opera- 
tion of the boilers, cannot serve to relieve the plaintiff in any 
measure of such burden of proof. The presumption of fact re- 
mains, in the nature of evidence, that the inspections on the part 
of the defendant were conducted with reasonable care and skill. 
In no degree is the defendant answerable for defective construc- 
tion or material—if defects there were in respect of the so-called 
“re-enforcement strips” or otherwise—unless it is proven that 
cracks or other defects endangering use of the boilers had de- 
veloped in one or more of the three boilers which were exploded 
at the time of their inspection, and were then discoverable upon 
reasonably careful inspection of the boiler. So, without proof 
that the alleged cracks in the shell of such boilers were thus dis-. 
coverable when either of the inspections occurred, the charge o 
liability must fail. 

In this undoubted aspect of the issue, no direct proof appears 
in the record, either that ruptures of any boiler were then dis- 
coverable, or that ruptures existed therein at or prior to their last 
inspection by the defendant, and the finding of liability rests on 
circumstances offered and received as tending to prove such pre- 
existing condition of the exploded boilers. The force of such evi- 
dence, when probative circumstances appear, is well recognized, 
and from its nature special care is required, both to exclude facts 
not entitled to consideration, from which unjust inferences may be 
adopted, and to instruct the jury upon their bearing. We are of 
opinion therefore that prejudicial error is well assigned in this 
vital branch of the case in the following particulars :— 

(1) Testimony was received from several witnesses describing 
cracks in the unexploded boilers, Nos. 5 and 6, upon the exam- 
ination after the explosion, when the wreckage was cleared away 
from them; and later portions cut out of the boilers showing these 
cracks as penetrating the shell along the line of the re-enforce- 
ment strips were introduced in evidence. The trial court in- 
structed the jury in reference thereto that “it is no proof because 
you find cracks in one boiler that there are cracks ig another 
boiler,” but that the “evidence was put in merely for the purpose 
of putting the defendant’s inspector upon inquiry, upon notice, 
upon notice that, if he found cracks in one boiler, he would be 
liable, perhaps, to find them in some other boiler, and to thus 
increase his vigilance.” We believe this proof to be inadmissible 
for any legitimate purpose. Neither the engineer nor other em- 
ployees of the plaintiff engaged constantly in work about and with- 
in the boilers, nor any witness, testifies that such cracks had de- 
veloped before the explosion ; and the assumption is unauthorized, 
without proof, that the force of the explosion, which moved an 
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adjacent elevator building “bodily four feet off its foundations,” 
or other causes described by witnesses, would not injure these 
boilers. Furthermore, testimony appears tending to prove, not 
only the probability of such injury under the conditions shown, 
but that it would have been impossible to use the boilers, at the 
usual steam pressure, with such cracks as subsequently appeared. 
The evidence, however, was submitted to the jury, in effect, as 
establishing the fact of such rupture of boilers 5 and 6 prior to 
the explosion, to be considered as notice to put the inspector on 
inquiry for like cracks in other boilers, and the several assign- 
ments of error thereupon—numbered 20, 21, 26, 32, and 65—are 
sustained. 

(2) Experts called on behalf of the plaintiff were interrogated 
by its counsel upon like assumption of facts that boilers 5 and 6 
were “uninjured by the explosion,” and were theretofore cracked 
as shown in the exhibits, and their testimony so predicated may 
well have influenced the finding of the jury. For the reason 
above stated, the assignments of error in reference thereto— 
numbered 19, 28, 30, and 31—are sustained. 

(3) Embraced in the above-mentioned questions and answers 
were further assumptions of fact that excessive and continuous 
leakage had occurred in the boilers, as specified in the question in 
conformity with testimony introduced. The questions directed 
to proving this from the existence of cracks in the boilers are 
unobjectionable ; but assignment 31 reaches a question thus pred- 
icated to prove notice to the inspector, through such leakage, that 
ruptures of the boiler shell were indicated thereby. Objection 
is raised for two reasons: That the question ignores another 
cause of leakage which appears from the testimony, and that it 
includes persistent leaks of which the inspector was not advised. 
We believe the objections to be well founded under the testimony, 
and that the ruling thereupon must be deemed prejudicial, in view 
of denial of the instruction requested in reference thereto, as be- 
low mentioned. 

(4) On behalf of the defendant an instruction was requested, 
in substance, that if the jury “find from the evidence that defend- 
ant’s inspector was not informed and did not know of the ex- 
istence of persistent and recurring leaks along the re-enforce- 
ment plate of said boilers, but only knew that leaks existed at 
the time shown in his reports in evidence,” and that the leaks 
which were discovered by him “were stopped by calking,” or 
that he was so informed, and if the “inspector might, in the ex- 
ercise of reasonable care and prudence under the circumstances, 
have considered that said leaks were caused by defective tube 
and rivet conditions, and not by cracks in the boiler shell, then 
you must find for the defendant upon the first cause of action.” 
We believe the defendant was entitled to have the jury so in- 
structed under the testimony, for the reason above stated ; that no 
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instruction was given of like import; and that denial thereof was 
erroneous, as pointed out in the forty-eighth assignment. 

[8] Issue of contributory negligence. The question of fact was 
distinctly raised whether negligence appeared on the part of the 
plaintiff, particularly in reference to developments during the five 
weeks which intervened after the last inspection of boilers Nos. 
I, 2, and 3. Plaintiff's employees had entire charge of the boilers 
and their use (aside from defendant’s inspection service), and it 
was their practice to lay off two boilers each week for cleaning 
and internal inspection. Such inspection was usually made by as- 
sistant engineer Felber, and the cleaning and other work by the 
boiler washer Risner, both of whom gave testimony at the trial 
which furnishes the evidence (undisputed) referred to in two in- 
structions, requested on behalf of the defendant and refused by 
the court, as follows :— 

“There is evidence in this case tending to show that boilers 1, 2, 
and 3 were leaking continuously during the week before the ex- 
plosion, and particularly on the Friday before the explosion, and 
if you find that these leaks were of such a character that a reason- 
ably prudent engineer in charge of said boilers ought in the exer- 
cise of ordinary care to have known that the said boilers were not 
in the condition in which the same were inspected by Mr. 
Bowie on September 19th, September 4th, and September 11th, 
respectively, then you are instructed that such boilers were not 
being operated at the time that the explosion occurred in reliance 
upon any inspections thereof made by the defendant, and you 
must find for the defendant on the first cause of action.” (As- 
signment 45.) 

“It appears in evidence that Bowie last inspected boiler No. 1 
on September 19th, boiler No. 2 on September 4th, and boiler No. 
3 on September 11th, and boiler No. 4 on October 9th. It also 
appears that Felber made an interior inspection of two of these 
boilers, 1, 2, 3, and 4 on October 9th and of two on October 16th, 
prior to the explosion, and if you find that there were then cracks 
in the drums of either boilers 1, 2, or 3, and that said cracks were 
discoverable by the exercise of ordinary care and by a reasonably 
prudent man, occupying the same position occupied by Felber and 
engaged in the same line of business under similar circumstances, 
and that the cracks so found contributed to produce the explosion, 
then you will find for the defendant on the first cause of action.” 
(Assignment 46.) 

We are of opinion that these or equivalent instructions were 
needful and proper, one or both, to enable the jury to understand 
this important feature of the case; that the instructions which 
were given, in“general terms (assignments 55, 56), were insuffi- 
cient for such purpose under the complications presented; and 
that error is well assigned thereupon. 

Upon the further issue of understanding between the parties 
that the plaintiff relied solely on the defendant’s inspection and 
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reports for safety in use of the boilers, testimony was received 
from two witnesses—Mr. Pabst, president, and Mr. Clasmann, 
chief engineer of of the, Brewing Company—in effect, that it 
was agreed between the witnesses when Clasmann was engaged as 
engineer that the steam boilers of the Brewing Company were to 
be insured for the purpose of having inspection thereof, and that 
this inspection was not within the duties of such engineers. We 
believe the twenty-third assignment of error, based on reception 
thereof over the defendant’s objection for want of participation 
in or notice of such arrangement, must be sustained. In refer- 
ence to the forty-ninth assignment of error for denial of an in- 
struction requested by the defendant—in substance, that there 
was evidence in the case to be considered “that plaintiff relied as 
to the condition of said boilers upon its engineer, Clasmann, or its 
consulting engineer, Chapman, or Munoz,” and if the jury found 
therefrom “that the plaintiff relied upon them, or any of them, as 
the basis for its judgment as to the condition of said boilers,” 
they were to “find for the defendant on the first cause of action” 
—we are not satisfied that error was committed. The evidence 
relating to Chapman and Munoz does not impress us to have the 
bearing assumed thereby, whatever may be fairly inferred from 
the testimony as to the position and long service of Clasmann with 
the plaintiff and his experience of many years in steam engineer- 
ing. 

The contention on behalf of the defendant that any recovery 
under the first cause of action is subject to the limitation of $50,- 
ooo fixed by the insurance contract, so that it must be dismissed 
when that sum is allowed under the contract, we believe to be 
untenable. It is true that the trial court instructed the jury that 
both causes of action were subject alike to the insurance limitation, 
but we do not understand the theory upon which such ruling was 
based. Under our opinion (above stated) of the duty and lia- 
bility charged as the first cause of action, both must arise outside 
the insurance contract, and neither affect its provisions nor can 
be affected thereby. While there can be no double recovery for 
the same damages under either charge, recovery of insurance in- 
demnity up to the limit of the contract satisfies the other claim 
to the extent only of such recovery, leaving any liability in tort 
applicable for damages suffered beyond the amount so recovered. 

The judgment accordingly is reversed, and the cause remanded 
for a new trial. 
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METROPOLITAN CASUALTY INS. CO. of NEw York vs. 
BASFORD, Insurance Com’r.* 


(Supreme Court of South Dakota.) 


STATE CONTROL—FOREIGN INSURANCE COMPANIES—“EM- 
PLOYER’S LIABILITY INSURANCE”—“ACCIDENT AND CAS- 
UALTY INSURANCE.” 

Although Laws 1911, c. 176, entitled, “An act” to amend certain acts 
, pertaining to the anil sock toe * * * employer's liability, 

* * accident and casualty insurance companies,” seems to rec- 
ognize a distinction, yet “employer’s liability insurance” is but a 
branch of “accident and casualty insurance,” so that when a foreign 
insurance company is chartered to do an accident and casualty insur- 
ance business, and not expressly forbidden the business of employer’s 
liability insurance, the state Commissioner of Insurance may assume 
that it is authorized to engage in that business. 

(For other cases, see Insurance, Cent. Dig. §§ 19, 20; Dec. Dig. § 20.) 

(For other definitions, see Words and Phrases, vol. 3, p. 2381; vol. 1, 
p. 72; vol. 8, p. 7560.) 


FOREIGN STATUTES. 


The state Commissioner of Insurance will not take notice of the laws of 
another state. 


(For other cases, see Insurance, Cent. Dig. §§ 19, 20; Dec. Dig. § 20.) 


FOREIGN INSURANCE COMPANY—CERTIFICATE TO DO 
“BUSINESS”—STATUTES. 


Under Laws 1905, c. 73, § 2, which provides that no insurance corporation 
of certain kinds shall transact any business in this state nor issue any 
certificate of employer’s liability insurance until it shall have de- 
posited a guaranty fund with the State Treasurer, as amended by 
Laws 1907, c. 110, Laws 1909, c. 243, and Laws 1og11, c. 176, considered 
as intended to protect the people against the doing of certain kinds 
of business without proper safeguards, the word “business” refers to 
only business such as one of the corporations designated could con- 
duct, if it complied with the conditions, so that, no matter how broad 
the charter.powers of a corporation may be, it may get a certificate 
to do one certain class of business by compliance with the law so far 
as it aims at the doing of that particular business. 


(For other cases, see Insurance, Cent. Dig. §§ 17, 21-27; Dec. Dig. § 21.) 


(For other definitions, see Words and Phrases, vol. 1, pp. 915-926; vol. 
8, Pp. 7593, 7594.) 


“ACCIDENT AND CASUALTY INSURANCE’—“PLATE GLASS 
INSURANCE.” 

“Accident and casualty insurance,” as used in Laws Ig1I, c. 176, amending 
Laws 1905, c. 73, includes “plate glass insurance,” so that, if the 
amendment were valid, an insurer against the breakage of plate glass 
must comply with its provisions before it would be entitled to receive 
a certificate from the state Insurance Commissioner. 


(For other cases, see Insurance, Cent. Dig. § 16; Dec. Dig. § 18.) 


* Decision rendered, Feb. 10, 1913. 139 N. W. Rep. 795. 
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ROYAL CASUALTY CO. vs. NELSON Er at.* 
(Court of Civil Appeals of Texas. San Antonio.) 


CASUALTY INSURANCE—VALIDITY OF POLICY—PROVISION 
FOR NOTICE. 


Under Rev. St. 1895, art. 3379, as amended by Acts 1907, c. 120, § I, pro- 
viding that a stipulation in a contract requiring notice to be given of 
any claim of damages which fixes the time within which it shall be 
given at less than ninety days shall be void, a provision of a casualty 
policy requiring notice of the injury to be given within ten days would 
be void; Rev. Civ. St. 1911, art. 4733, providing that the general laws 
relating’ to corporations shall apply to accident insurance companies 
so far as pertinent and not conflicting with that act. 


(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 


ACCIDENT INSURANCE—NOTICE OF INJURY. 

Under Rev. St. 1895, art. 3379, as amended by Acts 1907, c. 120, § I, pro- 
viding that a notice of claim for damages required by contract may be 
given to the nearest or other convenient local agent of the company 
requiring the same, notice of injury given to the local agent of a 
casualty company was sufficient. 


(For other cases, see Insurance, Cent. Dig. § 1327; Dec. Dig. § 538.) 


ACCIDENT INSURANCE—INSUFFICIENCY OF EVIDENCE. 
Evidence, in an action on a casualty insurance policy, held to sustain a 
finding that decedent died solely as a result of injury received and 
not from other causes. 
(For eae cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
he 


ACCIDENT INSURANCE—“VISIBLE MARK UPON THE BODY.” 


The “visible mark upon the body” required by a casualty insurance com- 
pany need not be a bruise, contusion, laceration, or broken limb, but 
may be any visible evidence of internal injury or any physical effect 
observable from an outward indication which reveals an injured con- 
dition of the internal organs. 
(For other cases, see Insurance, Cent. Dig. § 1170; Dec. Dig. § 456.) 


(For other definitions, see Words and Phrases, vol. 8, pp. 7320, 7330.) 





* Decision rendered, Jan. 22, 1913. Rehearing denied, Feb. 19, 1913. 153 
S. W. Rep. 674. 


Life] Nellis vs. Western Life Indemnity Co. 


LIFE. 


COURT OF APPEALS OF NEW YORK. 


NELLIS 
vs. 


WESTERN LIFE INDEMNITY CO* 


LIFE INSURANCE—ACTIONS—SUFFICIENCY OF EVIDENCE. 


Evidence in an action on a life policy held to sustain a finding that 
insured was induced to believe that his policy for $3,000 required 
only the payment of monthly premiums, so that defendant could 
not claim that an advance cash payment was required. 


(For omy cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665. 


Se OF POLICY—CONSTRUCTION AGAINST COM- 
PA 


Where the company so frames the provisions of the policy, intentionally 
or otherwise, so that it is calculated to deceive insured and is open 
to several constructions, a construction in favor of the understanding 
of its meaning which insured had when the policy was issued should 
be adopted. 


- cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
146. 


Appeal from Supreme Court, Appellate Division, Fourth De- 
partment. 

Action by Clara M. Nellis against the Western Life Indem- 
nity Company. From a judgment of the Appellate Division (145 
App. Div. 908, 129 N. Y. Supp. 1126) affirming a judgment 
of the Trial Term for plaintiff, defendant appeals. Affirmed. 


CuartEes D. Tuomas, of Herkimer, for Appellant. 
CHARLES E. Snyver, of Herkimer, for Respondent. 


CHASE, J. 

This is an action upon a policy of insurance, issued upon the 
life of George W. Nellis, payable to the plaintiff, his daughter, 
as beneficiary. The plaintiff has recovered thereon $3,000, with 
interest from the time when said policy became due and payable. 

The defendant insists that it is entitled to deduct from the 
amount of said policy the sum of $1,950, with interest thereon 
at 4 per cent from May 29, 1899, pursuant to the terms of the 
contract with the insured, as it is alleged and construed by the 
defendant. If such deduction had been made, the plaintiff would 
have been entitled to recover but $451.14, with interest from the 


* Decision rendered, Feb. 11, 1913. 100 N. E. Rep. 1119. 
Vol. XLII.—37. 
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time when said policy was payable. The defendant assents to 
judgment against it for that amount. 

At some time prior to 1899, Nellis became a member of the 
Independent Order of United Friends, a New York corporation, 
and was insured therein as shown by two certificates or policies, 
each of which provided that the insured is “entitled to all the 
rights and privileges of such membership, and a benefit of not 
exceeding fifteen hundred dollars from the relief fund; which 
sum shall at death be paid to his daughter, Clara M. Nellis, sub- 
ject to the laws, rules and regulations of the order.” That 
order or corporation failed, and a receiver was appointed of its 
assets. Soon thereafter, and on May 2, 1899, Nellis received 
from the Independent Order of Odd Fellows Mutual Life In- 
surance Society, a Pennsylvania corporation, the policy of in- 
surance now in suit, fully executed, which on its face is a 
promise to pay $3,000 to the beneficiary ninety days after the 
receipt and approval at its home office of proofs of death of the 
insured. The only condition in the promise is in the words in 
italics in the following sentence: “Does hereby promise to pay, 
subject to the terms hereof, at its home office in Philadelphia, 
Pennsylvania, three thousand dollars to Clara M. Nellis.”” The 
policy of insurance is upon the first page of a large sheet of paper 
folded so as to make four pages.. On the second page there is 
printed a large number of conditions and agreements, including 
an agreement on the part of the society to pay the insured cer- 
tain prescribed percentages of the amount of the policy in case 
of enumerated injuries by accident, and also an agreement num- 
bered “Thirteen,” as follows, viz. :— 

“(a) Upon sixty days’ written notice prior to the third or any 
subsequent anniversary of this policy in force, provided there 
is no indebtedness against it, the insured may at such anniversary, 
subject to the society’s rules, avail himself of 70 per cent of his 
proportion of the insurance fund, in accordance with the Actu- 
aries’ or Combined Experience Table of Mortality, and 4 per cent 
interest under any one of the following options :— 

“Option One.—Extended insurance. 

“Option Two.-—Paid-up insurance. 

“Option Three.—Take the amount as a loan on the policy. 

“After this contract has been three or more years continuously 
in force, in the event the insured shall fail to pay a premium 
hereunder, and shall have selected no option as herein provided, 
the society will voluntarily continue this contract in force under 
Option One, and upon the expiration of the extension granted, 
this contract shall cease. 

“(b) The dividend period of this contract ends twenty years 
from its date, and if the insured is then living, and the premiums 
have been duly paid to that date in accordance with the condi- 
tions of this contract, the society will then apportion, as a divi- 
dend to the insured any surplus accumulations in the insurance 
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fund creditable hereto, which may be used in accordance with 
either of the following privileges :— 

“First.—Withdraw the dividend in cash, and 

“(a) Discontinue this contract, or 

“(b) Continue this contract in force at the same premium rate. 

“Second.—Convert the dividend into paid-up insurance, and 

“(a) Discontinue this contract, or 

“(b) Continue this contract in force at the same premium rate, 
subject to evidence of good health.” 


At the time of the receipt of the policy by Nellis he was 64 
years of age, and the regular monthly premium for a person of 
that age, as shown by a statement printed upon the second page 
of the policy, was $3 per thousand dollars of insurance, payable 
monthly during the continuance of the policy. On the third 
page of the policy there was at that time a blank form of ap- 
plication for insurance, and included in such application are cer- 
tain warranties and also an agreement in 18 subdivisions in con- 
tinuous lines and in very fine print, the fifteenth of which sub- 
divisions is as follows: “(15) That in consideration of the terms 
and conditions upon which the policy hereby applied for is sold, 
I agree to pay an advance cash premium in amount and at 
times stated in the policy hereby applied for, and I further agree 
that the society shall charge the said policy with the net single 
premium as determined by the Actuaries’ or Combined Experi- 
ence Table of Mortality, and interest at 4 per cent; such table 
for each dollar of insurance being indorsed hereon; said single 
premium to bear interest at the rate of 4 per centum per annum, 
and a lien is hereby created in favor of said society, for the 
amount of said single premium and interest; said lien shall be 
accounted as due and owing the society, and the society shall 
collect the same by deducting it from the amount payable under 
said policy at its maturity, or at the maturity of any benefits pro- 
vided therein.” 

In the same envelope in which the policy was sent to Nellis 
was a duplicate of the blank application of insurance on the third 
page of the policy, a letter purporting to be signed by the late 
imperial recorder of the Order of United Friends, a printed state- 
ment of the Odd Fellows Society, and a letter from its secretary. 

The letter from the imperial recorder of United Friends com- 
mends the Odd Fellows Mutual Life Insurance Society as an 
old-line premium company in every way reliable. It gave Nellis 
certain directions, including the following: “In order to as- 
certain your premium, multiply the rate as given in the table by 
the number of thousands of dollars insurance wanted at the rate 
given at your nearest birthday. This will be your rate for all 
time, as there will be no increase as you grow older.” It also 
called his attention to the provisions of the policy relating to ac- 
cidents and the options enumerated in the “Thirteenth” para- 
gtaph above quoted. 
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The statement from the Odd Fellows Mutual Life Insurance 
Society refers to the agreements of the society in case of acci- 
dents and the options given the policyholders. As an illustration 
of the policy options, it says: “For fifteen years the second op- 
tion paid-up insurance is $1,860 or third option loan value $1,- 
116.00. For nineteen years the second option paid-up insurance 
is $2,575 and third loan value $1,674.” 

In the letter from the secretary of the society he says: “You 
are herewith supplied with a policy of reinsurance, fully exe- 
cuted; also a separate application prepared for your signature. 
In order to put the policy in immediate operation, all that is re- 
quired of you is that you sign the application and return it to us 
with one monthly premium. * * * Everything is in your 
hands, and as soon as you have executed the application and sent 
it to this office with one premium, your insurance continues, sub- 
ject to the terms of the reinsurance contract. Under this propo- 
sition you lose little or nothing, but on the contrary preserve your 
life insurance upon a more stable and permanent basis. * * * 
We shall be pleased to answer any inquiries which you may 
choose to make.” 

Nellis and his daughter the beneficiary, read over all the pa- 
pers, and on or about May 15, 1899, she wrote to the secretary 
of the society making some inquiries as had been suggested by 
him. In a reply on May 23d he said: “The policy sent states 
the date upon which the monthly premiums are due. * * * 
You do not give the age of your father, but if he is between 
fifty-six and sixty-five years, for three thousand dollars insur- 
ance his monthly rate would be nine dollars. * * * You 
should send your first payment promptly, as you have no insur- 
ance until this is received.” On the third page of the policy, 
under the blank form for an application for insurance referred 
to above, is a series of figures headed, “Single premiums basis, 
one dollar of insurance, Actuaries’ or Combined Experience Ta- 
ble of Mortality and 4 per cent.” Following the heading as 
stated, under the word “age,” are the figures 20 to 97 inclusive 
in a column, and under the word “premium,” are the figures 
$0.26 to 99 in a corresponding column a little to the right of the 
first column mentioned. Opposite the figures 64, in the “age” 
column, are the figures 65 in the “premium” column. 

On May 29, 1899, Nellis executed the application for insur- 
ance in duplicate, and forwarded the one that was independent of 
the policy to the society, together with $9, his first monthly pay- 
ment. On March 10, 1905, the obligations of the Odd Fellows 
Mutual Life Insurance Society were assumed by the Knights 
Templars & Masons Life Indemnity Company of Illinois, and a 
signed printed statement formally assuming such obligations was 
sent to Nellis, with directions to attach the same to the policy, 
and it was so attached. After March 10, 1905, the Knights Tem- 
plars & Masons Life Indemnity Company changed its name to 
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the Western Life Indemnity Company, which is the name of the 
defendant in this action. Nellis continued to pay $9 per month 
as agreed by him to the Odd Fellows Society and its successor 
until his death. 

It is now claimed by the appellant that Nellis obligated him- 
self to make an advance cash payment of $1,950 to secure the 
policy, or, in lieu thereof, assumed an indebtedness of that 
amount to be carried for him by the society at 4 per cent interest. 
The society determines the amount of such alleged advance cash 
premium by multiplying the amount of the policy ($3,000) by 65, 
the number shown in the said column marked “premium,” oppo- 
site the figures 64 in the column marked “age,” thus making the 
amount $1,950 claimed by the defendant as a net single advance 
premium owing by Nellis and chargeable with interest to the 
policy. 

Under the contract, as claimed by the defendant, the interest 
on the alleged deferred premium would amount to $78 per year. 
As construed by the defendant, the interest of Nellis and his 
beneficiary in the policy would, notwithstanding his payment of 
$9 per month, grow less and less from year to year, and it would 
have been wholly overcome and exhausted had he lived a little 
more than 13 years after the policy was issued. He actually lived 
7 years, 5 months and 25 days, paying, as provided by the 
policy, $9 per month, amounting in all to $972, and the defendant 
insists that his beneficiary is only entitled to recover thereon the 
sum of $451.14. 

Substantially all of the evidence before us consists of writings, 
including the policy, emanating from the defendant or its prede- 
cessors. The letters accompanying the policy do not purport to 
change the obligation of the society as expressed in the policy; 
but nothing received from it or from any source ever in any 
way referred in the remotest way to the fifteenth paragraph of 
the long agreement in the application for the insurance, or to 
the necessity of the insured paying or becoming obligated to pay 
an advance cash premium in addition to the regular monthly pay- 
ments. 

The terms of the policy, apart from the conditions and agree- 
ments made a part thereof, by reference therein to other papers 
printed independently on other pages of the same instrument, 
are plain, clear, and complete in themselves. They are reason- 
ably clear when read with the conditions and agreements con- 
tained on the second page of the instrument; but, when the fif- 
teenth paragraph of the agreement in the application signed by 
Nellis is read as part of the contract, it renders the whole am- 
biguous and of uncertain meaning even to an expert in insurance 
contracts. Said paragraph of the agreement in the application is 
in itself particularly ambiguous and uncertain. What did the 
society mean by the “terms and conditions upon which the 
policy hereby applied for is sold”? The policy does not, in terms, 
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purport to be a paid-up or a partially paid-up obligation. It 
nevertheless refers to a “net single premium as determined by the 
Actuaries’ or Combined Experience Table of Mortality.” The 
language quoted is applicable, and apparently refers to a single 
payment made to purchase a paid-up policy or one on which no 
payments are thereafter required from the insured. The society 
may by that paragraph have contemplated that the amount 
necessary, as determined by the Actuaries’ or Combined Ex- 
perience Table of Mortality, to purchase three thousand dollars 
of paid-up insurance, would be charged to the insured and car- 
ried as an indebtedness subject to deductions from time to time 
by the amount of any other premium payments made upon the 
policy. If such was the purpose of the society, it is not so con- 
tended in this action. Clearly Nellis did not construe, and it was 
not necessary that he should construe, the fifteenth paragraph of 
the agreement as applicable to one taking a policy for a speci- 
fied amount with specified monthly payments. It is at least very 
doubtful whether that paragraph has any application whatever 
to the rights of the plaintiff in this suit. That paragraph may and 
probably does refer exclusively to a policy based upon a single 
premium paid or assumed when an insurance “‘is sold.” 

If we accept the defendant’s construction of the policy, then 
the maximum amount of insurance which Nellis obtained there- 
by was $1,050, subject to reduction from year to year. He paid 
and was directed and required to pay for the policy as upon 
three thousand dollars of insurance. The policy expressly pro- 
vides that a person of his age shall pay “three dollars for each 
one thousand dollars of insurance.” ‘The fact that he was re- 
quired to pay $9 as a monthly premium contradicts the con- 
struction given the policy by the defendant. 

[1] The absurdity of the defendant’s contention is in no way 
explained by it, and it is emphasized when we consider that the 
year prior to his death Nellis was paying $9 per month to con- 
tinue an insurance which was then less than $500. Three thou- 
sand dollars was the amount of Nellis’s certificates in the Society 
of United Friends. Three thousand dollars was the amount of 
insurance applied for and upon which he continued to pay monthly 
premiums. Unless the plaintiff’s construction of the policy is 
sustained, the options provided for by the policy were at all 
times misleading and their consummation impossible. The policy 
was unquestionably construed by Nellis as giving to him for the 
benefit of his daughter $3,000 of insurance. He was led to that 
conclusion by the defendant and its predecessors through the 
policy itself. 

The trial court found, among others, the following findings of 
fact :— 

“41. That the plaintiff and the insured were not careless in 
taking out the insurance policy, or in the transfer of the same 
to the defendant. The plaintiff and the insured, as the evidence 
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shows, were not thoughtlessly satisfied with the terms of the 
policy and the application, but sought explanation thereof, and 
the letters and papers contained in the evidence were forwarded 
and furnished the plaintiff and the said George W. Nellis in an- 
swer to their inquiries. 

“42. That the said policy upon its face was designed to mis- 
lead the insured and to give him to understand that upon his 
death $3,000 at least would be paid to the beneficiary, and it 
had the effect designated so that the insured did believe that the 
sum of at least $3,000 would be paid to the beneficiary upon his 
death.” 

It is urged that the findings quoted are mere conclusions of law, 
but under all of the circumstances disclosed they are at least 
mixed findings of law and fact, and appear to be sustained as 
such. The trial court also found as a conclusion of law that by 
reason of the facts found the defendant is indebted to the plain- 
tiff in the sum of $3,000 and interest from the time when the 
same became due. 

[2] When a person accepts insurance upon terms so written in 
the policy by the insurer, either intentionally or otherwise, as to 
be calculated to deceive, and in such ambiguous language that it 
is possible to construe them in more than one way, a construction 
in favor of the understanding of the insured at the time the 
policy was taken should be sustained. This conclusion is not 
alone approved by true principles of sound ethics and a reason- 
able regard for the rights of contracting parties, but by many 
authorities. Kent in his Commentaries (vol. 2, p. 577) says: 
“The true principle of sound ethics is, to give the contract the 
sense in which the person making the promise believed the other 
party to have accepted it, if he, in fact, did so understand and 
accept it.” 1 Beach on the Modern Law of Contracts, § 707, 
asserts the right to such construction in some cases even against 
the true meaning of the contract, and says: “Where a written 
contract has an apparent meaning at variance with its real mean- 
ing, it may bind the author of the ambiguity contrary to its real 
meaning, if this meaning was so obscurely expressed that the 
other party was likely to be misled and was misled, and if the cir- 
cumstances entitled him to timely notice of his mistake and no- 
tice was not given.” Page on Contracts, p. 557, says: “If the 
promise is so ambiguous as to be susceptible of more than one 
interpretation, and the promisor knows which of these possible 
meanings the promisee attaches to the promise, that meaning 
will be adopted by the court in construing the contract. The same 
rule applies where the promisor has reason to suppose that the 
promisee understands the ambiguous promise in a particular 
sense. This rule applies to express contracts, as well as to im- 
plied ones, and ® written contracts as well as to oral ones.” 

In Johnson vs. Hathorn, 2 Abb. Dec. 465, 468, where the de- 
fendant, having agreed to transfer to plaintiff full-paid stock, 
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fraudulently induced him to accept stock that was on its face but 
half paid, with a deceptive and ineffectual guaranty, the court 
say: “He can derive no aid from the adroit and slippery lan- 
guage of the subjoined guaranty. One who uses words in a 
deceptive and double sense, for the purpose of misleading the 
party with whom he contracts, is bound by them in the sense in 
which he intended they should be understood.” 

In Potter vs. Ontario & Livingston Mutual Ins. Co., 5 Hill, 
147, at page 149, a person holding an insurance policy effected 
further insurance and sent his written notice of the fact to the 
company issuing the first policy and it replied by its secretary, 
saying: “I have received your notice of additional insurance.” 
Held, that in an action upon the policy that the letter imported 
both an acknowledgement and an approval in writing within the 
meaning of the condition as to further insurance in the first policy. 
The court say: “Where the terms of a promise admit of more 
senses than one, the promise is to be performed in that sense in 
which the promisor apprehended at the time the promisee re- 
ceived it.” 

In Barlow vs. Scott, 24 N. Y. 40, the court held that a promise 
is to be interpreted in that sense in which the promisor knew 
that the promisee understood it. In that case the vendor of land 
undertook to execute such a conveyance as he had received from 
his grantor, which he stated was a warranty deed. The same, 
in fact, contained only a covenant against the acts of the grantor. 
The purchaser, although he saw the deed under which the vendor 
held, understood it to be and understood the vendor to promise a 
deed with general warranty, and the vendor knew that such 
was his understanding. Held, that the vendor was bound to con- 
vey with general warranty. 

In Hoffman vs. Aitna Fire Ins. Co., 32 N. Y. 405, 413 (88 Am. 
Dec. 337), the court say: “It is a rule of law, as well as of 
ethics, that, where the language of a promisor may be understood 
in more senses than one, it is to be interpreted in the sense in 
which he had reason to suppose it was understood by the prom- 
isee. Potter vs. Ontario & Livingston Mut. Ins. Co., 5 Hill, 149; 
Barlow vs. Scott, 24 N. Y. 40.” 

In Fitch vs. American Popular Life Ins. Co., 59 N. Y. 557, 
570, 17 Am. Rep. 372, the court say: “Where a warranty is 
understandingly and clearly given by an insured, no matter how 
immaterial the fact warranted may be, he will be held strictly to 
his contract. But when thrown off his guard and induced to 
enter into such a contract by declarations of the insurer, such as 
appear in this case to have been contained in the papers prepared 
by the defendant and evidencing the contract, the declaration in 
the same papers that the statements are warranties and the basis 
of the contract, etc., must be so construed, if possible, as to 
harmonize with the explanations and declarations of the insurer ; 
and, if this is not possible, they should be rejected.” 
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In White vs. Hoyt, 73 N. Y. 505, 511, the court say: “The 
rule in ethics is that, ‘when the terms of a promise admit of more 
senses than one, the promise is to be performed in that sense in 
which the promisor apprehended at the time the promisee re- 
ceived it,’ and this is thé established rule of law, as well as in 
morals. In the language of the books, it is to be interpreted in 
the sense in which the promisor had reason to suppose it was 
understood by the promisee. Hoffman vs. A‘tna F. Ins. Co., 
supra; Johnson vs. Hathorn, 2 Abb. Dec. 465; Barlow vs. Scott, 
24 N. Y. 40; Mowatt vs. Lord Londesborough, 3 E. & B. 307; 
Potter vs. Ontario Ins. Co., 5 Hill, 147.” 

It was also held in White vs. Hoyt that, “while * * * 
the interpretation of written instruments is a question of law for 
the court, yet when the interpretation of the promise depends 
upon the sense in which words are used, or in which the promisor 
had reason to suppose that the promisee understood them, which 
is to be determined from the relation of the parties and the sur- 
rounding circumstances, it becomes a mixed question of law and 
fact, and may be submitted, with proper instructions, to a jury.” 
(73 N. Y. at page 505.) 

In Hamer vs. Sidway, 124 N. Y. 538, 550, 27 N. E. 256, 258 
(12 L. R. A. 463, 21 Am. St. Rep. 693), the court say: “But 
in an effort to ascertain the construction which should be given 
to it (the letter) we are also to observe the rule that the language 
of the promisor is to be interpreted in the sense in which he had 
reason to suppose it was understood by the promisee.” 

In Gillet vs. Bank of America, 160 N. Y. 549, 555, 55 N. E. 
292, 294, the court say: “The reason of the rule that the lan- 
guage of an instrument is to be construed against the person who 
proposes it rather than against the person who is invited to ac- 
cept it is that men are supposed to take care of themselves, and 
that he who chooses the words by which a right is given ought to 
be held to the strict interpretation of them, rather than he who 
only accepts them. * * * In the construction of written con- 
tracts it is the duty of the court, as near as may be, to place it- 
self in the situation of the parties, and from a consideration of 
the surrounding circumstances, the occasion and apparent object 
of the parties, to determine the meaning and intent of the lan- 
guage employed.” 

[3] The appellant insists upon the construction of the policy 
as hereinbefore stated, and argues that, if the plaintiff claims 
that the insured was induced to accept the policy in the form in 
which it exists through fraud, she should have brought an ac- 
tion in equity to reform the policy. We think the rule is that, 
where it is necessary for a plaintiff before he can recover to 
establish fraud aliunde a contract, an action in equity to reform 
the contract is necessary; but, when it appears upon the face of 
the contract that by artifice and deception a contracting party 
has been misled, the courts can, if necessary, in an action at law 
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on the contract, disregard the part constituting the deception and 
fraud and give effect to the remainder. 

The judgment should be affirmed, with costs. 

Cullen, C. J., and Werner, Willard Bartlett, Hiscock, Collin, 
and Hogan, JJ., concur. 

Judgment affirmed. 


COURT OF APPEALS OF KENTUCKY. 


DAUGHERTY 
Us. 


DAUGHERTY et aL.* 


CHANGE OF BENEFICIARY—VALIDITY. 

Where the insured made an attempt just before his death to change the 
beneficiary by a paper sufficient in form, that the change was not 
actually made by the insurance company until after his death could 
not affect the rights of the original and the new beneficiary; the re- 
quirement of the policy relative to the change of beneficiary being 
solely for the benefit of the insurer. 


(For other cases, see Insurance, Cent. Dig. § 1469; Dec. Dig. 587.) 


CHANGE OF BENEFICIARY—VALIDITY—RIGHTS BETWEEN 
BENEFICIARIES. 


Where an insured is induced by fraud or undue influence to request a 
change of beneficiaries, the original beneficiary is entitled to the 
insurance money as against the new beneficiary, regardless of whether 
the insurer is a fraternal organization or an old line company. 


(For other cases, see Insurance, Cent. Dig. § 1469; Dec. Dig. § 587.) 


Appeal from Circuit Court, Campbell County. 

Action by Norma Daugherty against Fannie Daugherty and 
another. From a judgment of dismissal, plaintiff appeals. Re- 
versed and remanded, with directions. 


Marr Hero, of Newport, for Appellant. 
Sam E. Anperson, of Newport, for Appellees. 


MILLER, J. 
By its policy dated December 15, 1908, the Metropolitan Life 
Insurance Company insured the life of Walter T. Daugherty, an 
unmarried man, for $1,000. The policy was payable to Fannie 
Daugherty, his mother, and contained the usual provision per- 


* Decision rendered, March 12, 1913. 154 S. W. Rep. 9. 
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mitting the insured to designate a new beneficiary by filing a 
written notice thereof at the home office of the company; such 
change to take effect upon the indorsement of the change on 
the policy by the company. Walter Daugherty married appel- 
lant, Norma Daugherty, on April 16, 1910, and, in compliance 
with his request, the company made an indorsement upon the 
policy on December 28, 1910, making Norma Daugherty, the wife 
of the insured, the beneficiary in place of Fannie Daugherty, his 
mother. In July, 1911, Walter Daugherty became permanently 
ill, and he and his wife and infant child went to live with his 
mother. He died there on March 12, 1912. On February 28th, 
twelve days before his death, he signed a paper directing the 
company to again change the policy so as to make his mother, 
Fannie Daugherty, the beneficiary in place of his wife, Norma 
Daugherty; but, the paper being insufficient in form, the com- 
pany returned it to him, with a proper paper for him to sign. He 
signed the new paper on March 8th, four days before his death, 
and forwarded it to the company, which made an indorsement 
upon the policy on March 15, 1912, three days after Walter’s 
death, naming Fannie Daugherty, his mother, as beneficiary in 
place of Norma Daugherty, his wife. On March 21, 1912, 
Norma Daugherty, the widow, brought this action against Fan- 
nie Daugherty, her mother-in-law, and the insurance company, 
to recover the $1,000 called for by the policy, alleging that while 
Walter Daugherty was sick, and in contemplation of his death, 
and in fraud of her marital rights, and for the purpose of de- 
priving her of any benefit in his estate, and while he was under 
the control and influence of his mother, and through her fraud, 
he revoked the designation of plaintiff as the beneficiary under 
said policy, and substituted the name of his mother therefor. The 
insurance company answered, admitting its liability, and offering 
to pay the money to whomsoever the court might direct it to be 
paid. A demurrer to the petition as amended was overruled, upon 
the authority of Gaines vs. Gaines, 99 S. W. 600, 30 Ky. Law 
Rep. 710. The answer of Fannie Daugherty, the mother, is in 
one paragraph; and, after traversing the allegations of the 
' petition, it alleges that her son made her the beneficiary under an 
agreement which was reduced to writing by which she was to 
pay his physician and funeral bills, and other just debts, and use 
any surplus remaining for the support and maintenance of Walter 
Daugherty’s infant son. The answer contains other immaterial 
matters, which it is not necessary to notice. After a demurrer 
to the answer had been overruled the defendant filed a second 
demurrer to the petition, which was sustained; and, the plain- 
tiff having declined to further plead, her petition was dismissed, 
and she appeals. 

Appellee contends that, where the policy provides the insured 
may change the beneficiary, the beneficiary has no present vested 
interest in the policy, and that the widow in this case cannot, 
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therefore, successfully attack the change of beneficiaries as a 
fraud upon her marital rights. Appellee further contends that 
as the policy was never payable to Walter Daugherty, or to his 
estate, it was not a part of his estate at the time of his death, and 
that his widow therefore had no interest whatever in the pro- 
ceeds of the policy. On the other hand, appellant insists that, if 
this rule be sound, it is applicable only to policies issued by fra- 
ternal orders, where there is no cash surrender value, and that 
it does not apply to a case like this, where the insurer is not a 
fraternal organization, and the payment of the benefits stipulated 
in the policy are not dependent upon the collection of dues or as- 
sessments, but is absolute upon the happening of the event set 
forth in the policy. 

[1, 2] The fact that the last change of the beneficiary from 
Norma Daugherty to Fannie Daugherty was not actually made 
until after the death of Walter Daugherty cannot affect the rights 
between the widow and the mother, since the requirement relat- 
ing to the change of beneficiary was made for the benefit of the 
company, and it is not complaining. Neither does the character 
of the company, whether it be a fraternal organization collecting 
dues or assessments, or an old-line company collecting a fixed 
premium, affect appellant’s rights. Hahn vs. Supreme Lodge of 
the Pathfinder, 136 Ky. 828, 125 S. W. 259, is not inconsistent 
with this view. The policy was payable to her; and, if Walter 
Daugherty, in exercising the right given him by the policy, 
changed the beneficiary so as to take the benefit of the policy 
from appellant and give it to his mother, by means of fraud or 
undue influence practiced by the latter, then the appellant had a 
cause of action for the fraud practiced upon her. Bickel vs. 
Bickel, 79 S. W. 215, 25 Ky. Law Rep. 1945; Gaines vs. Gaines, 
99 S. W. 600, 30 Ky. Law Rep. 710. 

In sustaining the second demurrer to the petition the circuit 
judge was clearly in error. The fact that Walter Daugherty had 
the right to do what he did is not the question in issue; that 
question is: Was the act procured by fraud or undue influence? 

[3, 4] The demurrer to the answer was properly overruled, 
since the answer is in a single paragraph, and contains a traverse 
of the charge of fraud; but, as the only issue to be tried was 
that of fraud, all that portion of the answer after the traverse is 
merely evidential, and should have been stricken out. If the 
change in the beneficiary was procured by fraud, the right of the 
insured to make the change, or the promise of the new beneficiary 
to hold the proceeds of the policy in trust, cannot defeat the ac- 
tion, since the fraud, if it existed, annulled the act by which the 
alleged trust was created. 

Judgment reversed, and cause remanded, with instructions to 
overrule the demurrer to the petition as amended, and for fur- 
ther proceedings consistent with this opinion. 


' 








Flint vs. Provident Life & Trust Co. 


SUPREME COURT OF NEW YORK. 


SpecIAL Term, ALBANY COUNTY. 


FLINT 
vs. 


PROVIDENT LIFE & TRUST CO* 


FORFEITURE OF POLICY—NOTICE BY INSURER. 


For a life insurance company to avail itself of Insurance Law (Consol. 
Laws 1909, c. 28) § 92, permitting the forfeiture of a policy for non- 
payment of a premium when it has been given a written or printed 
notice required by such section, the company must substantially 
comply with all the terms of the statute; but the notice need not 
follow the statute literally. 


(For other cases, see Insurance, Cent. Dig. §§ 703, 761, 780, 826, 840, 
904; Dec. Dig. § 310.) 


FORFEITURE OF POLICY—NOTICE BY INSURER. 


In determining the sufficiency of a notice by an insurer of the time for 
payment of a premium as a basis for forfeiture of the policy for 
nonpayment, thé whole paper is to be considered, including printed 
matter above the date line and address of the insured. 

(For other cases, see Insurance, Cent. Dig. §§ 703, 761, 780, 826, 840, 904; 
Dec. Dig. § 310.) 


FORFEITURE OF POLICY—NOTICE BY INSURER. 


Insurance Law (Consol. Laws c. 28) § 92, requiring an insurance com- 
pany, as a condition precedent to the forfeiture of a life policy 
for nonpayment of a premium, to mail to the insured a written or 
printed notice of the amount of the premium, the place where it 
shall be paid, the person to whom it is payable, and that unless the 
premium shall be paid to the insurer or to the duly appointed agent 
authorized to collect it by or before the day it falls due the policy 
and all payments thereon will become forfeited except as to the 
right of a surrender value or paid-up policy, is not substantially 
complied with by a notice which fails to state that the person named 
therein as the insurer’s general agent to whom payment is to be 
made is the duly appointed agent or person authorized to collect 
the premium, and that it should be paid by or before the day it falls 
due; and, after the accidental, death of insured, the beneficiary is 
entitled to recover the face of the policy with interest, less the un- 
paid premium. 

(For other cases, see Insurance, Cent. Dig. §§ 703, 761, 780, 826, 840, 
904; Dec. Dig. § 310.) 


Action by Carrie M. Flint against the Provident Life & Trust 
Company on two policies of life insurance. Judgment’ for 
plaintiff. 


Swirt & CLEMENT, of Albany, for Plaintiff. 
Curtis, MALLETT-PrEvost & Coit, of New York City (Henry 
A. Stickney, of New York City, of counsel), for Defendant. 


* Decision rendered, December, 1912. 140. N. Y. Supp. 167. 
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CHESTER, J. 

The plaintiff is the beneficiary under two policies of life insur- 
ance for $10,000 each, issued by the defendant bearing date the 
30th of March, 1903, on the life of her husband, Arden A. 
Flint, who was accidentally killed on the 7th day of March, 1912. 
Proof of his death was duly given to the defendant as required 
by the terms of the policies on the 29th day of March, 1912. The 
policy was never assigned. The premiums upon the policies were 
paid quarterly; the last premium paid having become due Sep- 
tember 30, 1911, and having been paid and accepted by the de- 
fendant on or about November 4, 1911. ‘The quarterly premium, 
$38.60, due on each policy December 30, 1911, had not been paid 
at the time of the death of the insured. The defendant declined 
to pay either of the policies upon the ground that they had each 
been forfeited for nonpayment of such premium due December 30, 
1911. The defendant insists that it has complied with the pro- 
visions of section 92 of the Insurance Law (Laws of 1909, c. 33; 
Consol. Laws, c. 28), and given the notice therein required, and 
the only question presented for determination is as to the suffi- 
ciency of such notice. It is conceded that the notices under each 
policy were mailed to the insured within the time required by 
the statute and that the same were found among his papers after 
his death. The notices given were in the following form :— 


“Please advise any change of address 
“The Provident Life & Trust Company of Philadelphia (Pa.) 
“Please return this notice with remittance to 
“William T. Ferris, General Agent, 
“Rooms 414-417 Singer Building, 149 Broadway, cor. Liberty St. 
“New York City, December 14, 1911. 
“A. A. Flint, 371 Hamilton St., Albany, N. Y.:— 

“Take notice that the premium noted below will be due on 
policy No. ———— on 12 Mo. 30, 1911, if said policy be then in 
force, and that, if not paid, the policy and all payments thereon 
will become forfeited and void, except as. to the right to a sur- 
render value or paid-up policy which may be provided in said 
policy, or by statute. 


NA is istics <n $38.60 
“Less reduction ..... $—— Addition........$—— 
“Amount due ......§ —- 


“Tf the distribution of surplus is used as cash or to reduce pre- 
mium, sign and return the inclosed receipt.” 

In one notice the blank was filled by stating the number of the 
policy to be 103544, and in the other 103545, which were the 
numbers of the two policies in question, respectively. 

Section 92 above referred to provides that :— 

“No life insurance corporation doing business in this state shall 
within one year after the default in payment of any premium, 
installment or interest, declare forfeited, or lapsed, any policy 
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hereafter issued or renewed, * * * nor shall any such policy 
be forfeited or lapsed by reason of nonpayment when due of any 
premium, interest or installment or any portion thereof required 
by the terms of the policy to be paid, within one year from the 
failure to pay such premium, interest or installment, unless a 
written or printed notice stating the amount of such premium, 
interest, installment, or portion thereof, due on such policy, the 
place where it shall be paid, and the person to whom the same is 
payable, shall have been duly addressed and mailed to the person 
whose life is insured, * * * at his last known postoffice ad- 
dress in this state, postage paid by the corporation, or by any 
officer thereof, or person appointed by it to collect such pre- 
mium, at least fifteen and not more than forty-five days prior to 
the day when the same is payable. The notice shall also state 
that unless such premium, interest, installment or portion thereof, 
then due, shall be paid to the corporation, or to the duly ap- 
pointed agent or person authorized to collect such premium by or 
before the day it falls due, the policy and all payments thereon 
will become forfeited and void except as to the right to a sur- 
render value or paid-up policy as in this chapter provided. If 
the payment demanded by such notice shall be made within the 
time limited therefor, it shall be taken to be in full compliance 
with the requirements of the policy in respect to the time of such 
payment; and no such policy shall in any case be forfeited or de- 
clared forfeited, or lapsed, until the expiration of thirty days 
after the mailing of such notice.” 

[1] In order for the defendant to avail itself of the terms of 
the statute permitting the forfeiture of a policy issued by it, it 
must substantially comply with all the terms of the statute (Phelan 
vs. Northwestern Mut. Life Ins. Co., 113 N. Y. 147, 20 N. E. 
827, 10 Am. St. Rep. 441; Greenwald vs. United Life Ins. Ass’n, 
18 Misc. Rep. 91, 42 N. Y. Supp. 973; Schad vs. Security Mut. 
Life Ins. Ass’n, 11 App. Div. 487, 42 N. Y. Supp. 314, affirmed 
155 N. Y. 640, 49 N. Y. Supp. 1104), but the notice required by 
the statute need not follow literally the words thereof (Mc- 
Dougall vs. Provident S. L. A. Society, 135 N. Y. 551, 32 N. E. 
251). 

[2] The plaintiff insists that nothing can be construed as a 
part of the notice in question here except what follows the ad- 
dress to the insured and the words “take notice.” If that is the 
correct rule, it eliminates from this notice any direction as to 
where or to whom to make the remittance. The plaintiff cites 
no authorities to support that position. I think the entire paper 
must be taken for what it is worth and considered in its entirety 
upon the question as to whether the statute has been complied 
with. It is stated in each notice that the premium will be due on 
“12 Mo. 30, 1911,” and no question has been made on the trial but 
what this means December 30, 1911. 

[3] Notwithstanding this, it seems to me that this note fails 
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to comply with the statute in two particulars which seem to me 
to be of substantial importance. In the first place, the statute 
requires that the notice shall state that, unless the premium or 
portion thereof then due shall be paid to the corporation or to 
the duly appointed agent or person authorized to collect such 
premium by or before the day it falls due, the policy and all 
payments thereon will become forfeited and void. There is no 
statement in the notice that William T. Ferris, who is stated 
therein to be “general agent,” was the duly appointed agent or 
person authorized to collect the premiums. That fact has been 
proven before me on the trial, but it was not stated in the notice. 
The insured might possibly have inferred, from the fact that 
Ferris was stated to be the general agent, that he was the duly 
appointed agent or person authorized to collect the premium; 
but such a matter should not be left to inference when the statute 
requires it to be stated in the notice. The knowledge, if any, 
which the insured had on this subject, should not be held to 
avoid the necessity of stating the fact in the notice as the law 
requires. There is a failure in the second place to state in the 
notice that the premium or installment should be paid by or be- 
fore the day it falls due. The only statement in the notice is that 
if not paid the policy and payments will become forfeited, and 
no time is stated when the payment must be made or within what 
time it must be made in order to prevent the forfeiture. The no- 
tice should have stated just as the statute required it to state, 
that if the premium or installment was not paid by or before the 
day stated the forfeiture would be complete. It seems to me not 
too much to require of an insurance company, if a forfeiture is 
to be insisted upon, that the terms of the statute should be sub- 
stantially complied with in this respect so that the insured may 
know just how much leeway he has in which to make his pay- 
ments. The insurer should not be permitted, in its desire for 
business and to procure payments of premiums to it, to lead 
the insured along in the belief that he could pay the premium due 
to it at some indefinite time in the future and at the same time, if 
the insured should happen to die in the meantime, insist that a 
forfeiture had taken place by reason of his failure to pay the pre- 
mium exactly at the due date. In order to fulfill the statutory 
obligation it should have been made entirely plain in the notice 
itself that the premiums must be paid by or before the date when 
they became due. 

That the general agent at least two months after the premium 
was due and after the policies had become forfeited, according 
to the present theory of the defendant, believed that he could in- 
duce the insured to continue to pay the premiums thereon, is 
evidenced by the letter written by such general agent to the in- 
sured bearing date February 20, 1912, stating in substance that 
he had been obliged to return to the company the receipts for the 
premiums on the policies due December 30th, but if he would call 
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and pay the amount within a short time he thought he could get 
the company to accept the amount without requiring a medical 
examination by his signing the declaration of good health, but 
stating, however, that it would not do to let the matter go much 
longer, and that in the meantime the policies were not in force. 

In McDougall vs. Provident Savings L. Assur. Soc., 135 N. 
Y., 551, 32 N. E. 251, Nederland Life Insurance Co. vs. Mein- 
ert, 199 U. S. 171, 26 Sup. Ct. 15, 50 L. Ed. 139, 4 Ann. Cas. 
480, and Schuell vs. Mutual Life Insurance Co., 53 App. Div. 
172, 65 N. Y. Supp. 889, cited by the defendant, where the no- 
tice was held sufficient, there was a statement in the notice in each 
case that, unless the premium was paid “by or before the day” 
named therein, the forfeiture would take place. 

I think the plaintiff is entitled to judgment for the amount 
claimed in the policies, with interest, less the unpaid premiums 
due December 30, 1911, besides costs. 

Judgment for plaintiff, with costs. 


SUPREME COURT OF MISSOURI. 


Division No. I. 


HARRIS 
vs. 


SECURITY LIFE INS. CO. OF AMERICA* 


LIFE INSURANCE—INCONTESTABILITY. 

A life insurance policy, which provides that it shall be incontestable 
after a specified time, cannot be contested after that time on any 
ground not excepted therein. 


(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 


LIFE INSURANCE—ACTIONS—ALLEGATIONS. 

The answer, in an action on a life policy, did not raise an issue that 
the year fixed within which the policy could be contested was not 
sufficient to enable the company to ascertain by diligence whether the 
policy was fraudulently obtained, where no facts showing diligence 
were alleged; the answer merely containing general allegations as to 
fraud and concealment of facts. 

(For other cases, see Insurance, Cent. Dig. § 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640.) 


LIFE INSURANCE—MISREPRESENTATIONS—WAIVER. 


A letter from an insurance company to beneficiary’s brother, referring 
to information desired by the beneficiary with reference to the policy, 


* Deeision rendered, Feb. 28, 1913. 154 S. W. Rep. 68. 
Vol. XLII.—38. 
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: stating that the first premium had been paid, and the policy was then 
in force up to the time the second premium would become due, 
waived any grounds of cancellation, such as misrepresentations 
which had then been discovered by the company. 


(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1040; 
1057; Dec. Dig. § 388.) 


LIFE INSURANCE—BURDEN OF PROOF—NONPAYMENT OF 
PREMIUM. 


The production of the life policy, with proof and due notice of insured’s 
death, made out a prima facie case for plaintiff, so as to cast the 
burden on the compamy of showing whether any premium was 
unpaid at insured’s death; payment of the first premium having 
been admitted. 


a other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
; 665.) 


Appeal from Circuit Court, Jackson County; Thos. J. See- 
horn, Judge. 

Action by S. Winifred Harris against the Security Life In- 
surance Company of America. From a judgment for plaintiff, de- 
fendant appeals. Affirmed. 


This is a suit by the wife on a policy of insurance upon the life 
of her deceased husband, which was executed and delivered by 
the defendant corporation on December 20, 1906, in consideration 
of the premiums then paid and to be paid by her husband, Rob- 
ert H. Harris, wherein and whereby defendant agreed, upon 
satisfactory proof of his death, if that should happen within five 
years, to pay to plaintiff the sum of $10,000. It was stipulated 
that her husband died on the 2lst of December, 1907. Due 
proofs of death were furnished, and payment of said sum de- 
manded, which defendant refused to pay. Judgment was prayed 
for said sum of $10,000, with interest from the Ist day of 
March, 1908. 

The answer of defendant admitted that it was an insurance 
company, and that its general. offices were at Chicago, in the 
state of Illinois. It then averred for a further defense that it 
issued the policy in suit upon the application of the insured ‘in 
the city of Chicago, state of Illinois, and subject to the laws of 
that state. The answer further set up that all the statements of 
the applicant made to the company’s examiner were to be con- 
strued as warranties and to constitute the consideration of the 
policy applied for; that the insured represented that he was not 
then afflicted with illness, although he knew ‘to the contrary; 
that he also falsely stated that the only disease he had ever had 
was in the year 1902, resulting from a fall, although he well 
knew he had been attended by and consulted numerous physi- 
cians for diseases, ailments, and sicknesses immediately before 
applying for said policy ; that he had received medical advice for 
an .attack of hystero-epilepsy and nervous diseases and head- 

aches, and had been so treated while he was an inmate of the 
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penitentiary of the state of Minnesota; that the insured falsely 
stated that he had not been rejected as a risk upon his applica-., 
tion to other insurance companies, and that defendant would not 
have issued its policy to him except for the false warranties so 
made; .that the insured did not disclose to defendant the fact 
that he had been incarcerated in the penitentiary, nor that he 
was indicted in Kansas; that had defendant known such facts 
it would have placed no reliance whatever on the warranties of 
“said Harris contained in the written application signed by him” ; 
that the failure of defendant to make these discoveries upon in- 
quiries and by correspondence with “various commercial agen-, 
cies” was not by reason of negligence on its part, but because of 
the “deceit and fraud” practiced by the insured at the time of 
his application. The answer then concludes the policy was an 
Illinois contract to be adjudged by the laws of that state, which 
as announced in Flanigan vs. Federal Life Ins. Co., 231 Il. 
399, 83 N. E. 178, entitle defendant to a reasonable time in 
which to, discover any fraud on the part of the insured, pro- 
vided it acted with diligence. 

The reply of plaintiff, after a denial of the new matter con- 
tained in the answer, averred that the policy in suit contained a 
provision that it should be incontestable one year from its date 
of issue; that the insured died more than one year after said 
date; wherefore defendant was precluded from all the defenses 
attempted to be set up in its answer. The reply admitted that all 
the provisions of the policy are subject to the construction ap- 
plied to a contract in that form in the state of Illinois, but denied 
that the doctrine of the courts of that state was correctly stated 
in defendant’s answer, and pleaded the volumes and pages of the 
reports of that state relating to the force and effect of the clause 
of incontestability contained in said policy as a preclusion of the 
defenses set up in its answer. The reply also denied that the 
statements made by the insured in his application were false or 
untrue, and denied that the insured warranted them to be com- 
plete or full or wholly responsive to the questions propounded, 
and cited the Illinois reports bearing on this part of the reply. 
Wherefore she prayed judgment as in her petition. 

On the trial plaintiff introduced the policy in suit, containing 
this clause: “1. This policy shall be incontestable after one year 
from its date of issue for the amount due, provided the pre- 
miums are duly paid, excepting that military or naval service in 
time of war without a permit are risks not assumed by the com- 
pany at any time.” And also furnished proof of the death of 
the insured. She then read in evidence the stipulation, signed 
by. the attorneys for the respective parties, to the effect that her 
husband, the insured, lived until 10 or 11 o’clock in the evening of 
the 21st of December, 1907. 

The defendant introduced evidence tending to prove that the 
insured met his death by jumping in the center of a street car 
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track about twenty feet before an approaching train, and a dep- 
osition of the physician in charge of the medical department of 
the state prison at Stillwater, Minn., tending to prove that the 
insured was received into that institution on the 27th of No- 
vember, 1901, and was paroled on the 11th of September, 1903, 
and received frequent treatment for illness while there, a list 
of prescriptions which were administered, and introduced a 
doctor from Duluth, Minn., who testified that he treated the in- 
sured in April, ‘1901, at his house in that city for hystero-epi- 
lepsy. He only made five visits to the patient. Defendant intro- 
duced a number of witnesses tending to show that they had 
treated the insured for certain illnesses affecting his nervous 
system. Defendant also introduced the deposition of a witness, 
who testified that the insured, Robert H. Harris, applied for a 
policy in that company about July, 1892, and that his application 
was declined. Defendant offered in evidence certain letters of 
inquiry written by it as tending to show that it made efforts to 
get information with reference to the insured. This correspond- 
ence was excluded. The defendant adduced evidence that the 
first premium was represented by a sixty-day note, which was 
paid on its maturity by the insured. The Illinois decisions were 
offered in evidence by the plaintiff in rebuttal. 

The jury brought in a verdict for the amount of the policy 
and interest, from which the defendant duly appealed to this 
court, where it assigned for error that the policy in suit was not 
incontestable under the facts shown in this record; and that the 
court erred in giving and refusing instructions. 


Yates & Mastin, of Kansas City, for Appellant. 
J. C. RosENBERGER and Kersey Coates REEp, both of Kansas 
City, for Respondent. 


Bonp, J. (after stating the facts as above). 

[1]. 1. The modern rule is that a life insurance policy contain- 
ing a provision that it shall be incontestable after a specified time 
cannot be contested by the insurer on any ground not excepted 
in that provision. Williams vs. Insurance Co., 189 Mo. 70, 87 
S. W. 499; Massachusetts Benefit Life Ass’n vs. Robinson, 104 
Ga. 256, 30 S. E. 918, 42 L. R. A. 261; Insurance Co. vs. Mont- 
gomery, 116 Ga. 799, 43 S. E. 79; Wright vs. Insurance Co., 
118 N. Y. 237, 23 N. E. 186,6 L. R. A. 731, 16 Am. St. Rep. 
749; Patterson vs. Insurance Co., 100 Wis. 118, 75 N. W. 980, 
42 L. R. A. 253, 69 Am. St. Rep. 899; Mutual Reserve Ass’n 
vs. Austin, 142 Fed. 398, 73 C. C. A. 498,6 L. R. A. (N. S.) 1064; 
Murray vs. Insurance Co.. 22 R. I. 524, 48 Atl. 800, 53 L. R. A. 
742; Clement vs. Insurance Co., 101 Tenn. 22, 46 S. W. 561, 
42 L. R. A. 247, 70 Am. St. Rep. 650; Insurance Co. vs. Mc- 
Clure, 138 Ky. 138, 127 S. W. 749, 27 L. R. A. (N. S.) 1026; 
25 Cyc. 873. 
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In the case first cited the accordant doctrine of this state is 
expressed. There the suit was by the husband upon a policy is- 
sued in the life of his wife. The defenses were that the insured 
imposed upon the company by substituting another woman for 
medical examination and by making false warranties as to her 
health. The policy contained a clause that after two years, with 
certain exceptions as to occupations, it should be incontestable, 
“except for nonpayment of dues or understatement of age.” In 
speaking of the effect of this language, the court (Valliant, J.) 
said that it would govern assessment as well as other policies, 
and that, if applicable, “then the company must abandon all 
other defenses” than those excepted in the provision. The rea- 
son of the rule is that no other interpretation can be given to a 
contract not to contest (with named exceptions) after a fixed 
time, without destroying the natural and ordinary meaning of 
the terms employed and reading into them a significance which 
they will not bear. The motive for such contracts is to put the 
insured at rest as to all attacks upon the validity of his policy 
other than the exceptions named provided he will pay the pre- 
miums and abstain from perilous callings and to engender in his 
mind a conviction that those he has undertaken to protect will 
not be left unprotected. To effectuate these purposes the com- 
panies now propose contracts to the insured (like the one at 
bar), whereby they agree for a consideration, after a time fixed 
by themselves, to abandon any attack upon the obligations of 
their contract other than for specially reserved grounds. Such 
agreements are lawful, and should be enforced according to 
their terms. Not to do so is to permit the insured to be misled 
and induced to take out insurance under the proffer of a con- 
tract of “imperishable security” for his beneficiary, which is 
nevertheless in reality open to the same attacks for false war- 
ranties which might be made in any suit brought on policies not 
containing that provision. This is not a construction, but a mis- 
construction, which would convert a contract not to contest into 
a delusion and a snare, and would permit the insurance compa- 
nies, after having acquired policies taken out in faith thereof, 
and because of such faith, in many instances, at a great pecuni- 
ary sacrifice, to make the very defenses, after the lapse of the 
time fixed for excluding them, which might have been made be- 
fore. We do not understand the learned counsel for appellant 
to deny the fact that the rule formulated above is supported by 
“the great weight of latter day authority in this country” (ap- 
pellant’s brief, p. 29), but we gather from their brief that they 
are content to assail the proposition by characterizing the rea- 
soning of the courts as being “more specious than sound,” “at 
variance with good morals,” “sophistry,” and inconsistent with 
the “Decalogue.” This method of assailing the logic of the de- 
cisions of the courts, if it be lacking in demonstrative force or 
constructive reasoning, may have the merit, at least of reflect- 
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ing the temper and taste of the writers. Possibly the great judg- 
ments of the great judges cited above will not be wholly dis- 
solved by an irruption so slight and so entirely free from every 
element of dialectical reasoning or any form of logical disproof. 
We are inclined to indulge this hope when we bear in mind that 
the demolition of this great consensus of judicial conclusion is 
attempted only by the use of the particular aerial force which is 
said to have overthrown the walls of Jericho. 

[2] The learned counsel for appellant having, as they express 
it, “gotten the matter out of their system at the outset,” “return 
to the mutton” and assign for error that under the pleadings and 
proof in this case the policy was not incontestable on the grounds 
of false warranty and fraud, despite its provisions to the con- 
trary. Their point being that the period of one year fixed by 
the parties to the contract was not sufficient to enable one party 
thereto (the insurer) to ascertain by diligence whether his con- 
tract was fraudulently obtained. In support of which they cite 
two Illinois cases which, they claim, govern the interpretation 
of the policy in suit. An examination of the answer of appel- 
lant discloses that it does not allege any facts of diligent conduct 
on its part to discover whether its policy was obtained by fraud. 
The answer avers inquiry by correspondence and through ap- 
pellant’s agents to ascertain the truth of the applicant’s warran- 
ties, and it is also replete with general statements of “fraud” and 
“skillful concealment”; but it nowhere alleges the particular acts 
and doings of appellant within the year to discover and un- 
earth the facts justifying its general charges of misconduct; and 
it nowhere shows, by the things done and the time consumed in 
doing them, that this period was not sufficient time within which, 
by reasonable diligence, they might have acquired the informa- 
tion desired. The answer, therefore, did not present a triable 
issue on that point. And this is decided in the two decisions of 
the Illinois courts relied on by appellant. Flanigan vs. Federal 
Life Ins. Co., 231 Ill. 399, 83 N. E. 178; Royal Circle vs. Ach- 
terrath, 204 Ill. 549, 68 N. E. 492, 63 L. R. A. 452, 98 Am. St. 
Rep. 224. But beyond all this and irrespective of the pleadings, 
the evidence contained in the record wholly fails to show that ap- 
pellant used reasonable diligence in searching out the history of 
the insured and the truth of the matters stated in his applica- 
tion for the policy; and it also failed to show that the time given 
in the policy to do this (one year) was not sufficient for that pur- 
pose (even if that limit could be ignored under the Illinois deci- 
sions, which we do not decide). The result is that the defense 
sought to be interposed was neither well pleaded nor sustained by 
the evidence. 

But the matter does not stop here; for it distinctly appears 
from the record that, after making inquiries as to the past of the 
insured, the appellant, on January 17, 1907, through its state man- 
ager for Illinois, wrote to its medical examiner, in reference to 
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the application of the insured for a second policy, a letter, 
which concludes as follows: , “I think we have found out.all that 
is necessary about this man, and the only thing to do is. to re- 
fuse to issue the second $10,000. policy. In regard to the original 
$10,000 policy issued, the note he gave in payment of the pre- 
mium thereof is due February 15th, when we can see. whether 
the same is paid, and, if not, take action accordingly.” This let- 
ter was written only about three weeks after the issuance of the 
policy in suit, and apparently after appellant had satisfied itself 
as to the antecedents of the insured, and shows that, while it did 
not care to take additional insurance on his life, it was entirely 
willing to continue the policy in suit. 

Again, on July 12, 1907, appellant, through its secretary, an- 
swered a letter of inquiry written by the brother of. the bene- 
ficiary in the policy, using the following language: “I have been 
prevented from replying to you, giving to you for Mrs. Harris, 
beneficiary, the information desired respecting policy No. 10677, 
on the life of her husband, Robert H. Harris, who on December 
20, 1906, secured a policy for $10,000 in this company in favor 
of the said beneficiary. There appears to be no good reason why 
the information should not be furnished to your sister, as the 
policy is in her favor, and in reply I have to say that the first pre- 
mium on the policy was settled by a promissory note for $225.00, 
which note has been paid, and the policy is now in force up to 
December 20, 1907, when another premium of $225.00 will be- 
come due. Imperishable Security. Henry C. Brown, Secretary.” 

[3] This letter contains a distinct affirmance of the existence 
and enforceability of the policy in suit, made more than six 
months after it was issued and in full light of all of the investiga- 
tion made on part of the appellant up to that time, and which 
seems not to have been continued thereafter. The letter con- 
tains no hint of an intention to annul or cancel the policy, and 
undoubtedly was a waiver of any grounds for so doing of which 
appellant had been previously apprised. 

Our conclusion is that, under the pleadings and proof in this 
case, the error assigned by appellant cannot be sustained under 
the applicatory law contained in the Illinois decisions, supra. 

2. Appellant insists that it was incumbent on the insured to 
make proof of the full payment of all premiums on the policy at 
the time of the death of the insured. Whether the premiums 
had been received or not was a matter peculiarly within the 
knowledge of appellant. It, however, neither pleaded nor proved 
nonpayment, although if that were the fact the policy would have 
been relieved of the preclusion of the clause making it incon- 
testable after one year, and it would have been open to any le- 
gitimate defenses, such as false warranties or fraudulent repre- 
sentations. ‘The record contains no positive proof of the pay- 
ment of the second premium. The payment of the first premium 
is admitted. 
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[4] Under these circumstances the production of the policy, 
together with proof and due notice of the death of the insured, 
made a prima facie case for respondent, and cast upon the de- 
fendant the burden of showing whether any premium was un- 
paid at the death of the insured. 25 Cyc. 925, 927; Provident 
Sav. Life Ass’n Co. vs. Cannon, 201 III. 260, 66 N. E. 388; Globe 
Mut. Life Ins. Ass’n vs. March, 118 Ill. App. 261; Crenshaw vs. 
Insurance Co., 71 Mo. App. loc. cit. 52. 

The trial court in this case submitted, by instruction No. 1, the 
questions upon which a prima facie right to recover depended— 
the issuance of the policy, the relationship of the plaintiff to the 
beneficiary, the death of the insured, and due notice thereof to 
appellant. That instruction was proper under the pleadings and 
evidence in this case, and justified the trial court in refusing in- 
structions of a contrary tenor requested by appellant. 

The judgment in favor of plaintiff is therefore affirmed. 

Woodson, J. P., and Lamm and Graves, JJ., concur. 


SUPREME COURT OF NEW YORK. 


TriaL TerM, K1ncs County. 


HEALY 
US. 


PRUDENTIAL INS. CO. OF AMERICA* 


NONPAYMENT OF PREMIUMS—RIGHTS AFTER DEFAULT— 
“INSURED.” 

A life insurance policy entitled insured to a loan < on the policy, and also 
to paid-up insurance for a limited period upon a lapse for nonpay- 
ment of premiums; this right being affected by the existence of any 
debt due the company. It named insured’s wife as the beneficiary, 
and reserved to insured the right to change the beneficiary. Insured 
applied for and obtained the policy, and, while the premiums were 
paid by the beneficiary, the insurance company did not know this. 
The company made a loan to insured on the beneficiary’s forged con- 
sent thereto. The premiums were not paid, and insured died before 
the expiration of the period for which he would have been entitled 
to paid-up insurance, except for the loan. Held, that the beneficiary’ s 
consent to the loan was unnecessary, the word “insured” in describ- 
ing the person entitled to a loan from the context clearly meaning 
the person whose life was insured, who took out the ‘insurance, and 


* Decision rendered, Jan. 20, 1913. 140 N. Y. Supp. 505. 
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who obligated himself to pay the premium, and not the beneficiary, 
and hence the policy was not in force at the death of insured. 

(For — cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 
367. 

(For other definitions, see Words and Phrases, vol. 4, p. 3681.) 


Action by Johanna Healy against the Prudential Insurance 
Company of America. Submitted on an agreed statement of 
facts. Judgment for defendant. 


AntHony F. Tvozzo, of Brooklyn, for Plaintiff. 
ALFRED M. BaIiLey, of New York City, for Defendant. 


KELLY, J. 

The plaintiff, the beneficiary named in the policy of insurance 
issued to her deceased husband, claims, in effect, that the mak- 
ing of a loan upon the policy by the insurance company to her 
husband without her knowledge and consent was a violation of 
her rights as beneficiary. The policy lapsed because of nonpay- 
ment of premiums in November, 1908, but, having been ‘in exist- 
ence for five years, the insured was entitled upon such lapse to 
the issuance of a paid-up policy to be in force for a limited period. 
This limited period was affected by the existence of any debt 
owing to the company by the insured. If the loan made by the 
company was good, then the limited period expired before the 
death of plaintiff’s husband, and she gets nothing. The insurance 
policy was obtained on the application of the husband, and de- 
livered to him by the defendant. It contained various conditions 
and privileges, among others, the right of the insured to obtain a 
loan from the company on the policy after it had been in force 
for a given time. The method by which the loan was to be ob- 
tained was prescribed, involving an application by the insured 
and an assignment of the policy as security. All this appeared 
on the face of the policy. The insured also expressly reserved 
the right at any time to change the beneficiary named in the 
policy. Such change would involve the surrender of the policy. 
No provision is made for the actual surrender of the policy in 
the case of a loan. The plaintiff received the policy from her 
husband, and retained it in her possession. She paid the premiums 
out of the money received from him for household expenses up 
to the time the policy was allowed to lapse in November, 1908. 
The husband died in 1910. The loan to the husband was made 
in 1908 shortly before the policy was allowed to lapse. 

The husband made the written application for the loan, signed 
the necessary paper assigning the policy as security, and pre- 
sented a paper to the company containing the plaintiff’s signa- 
ture, consenting to the loan, although no such consent is required 
by the terms of the policy. He did not surrender the policy, and, 
as suggested above, there was no requirement of surrender of 
the policy in case of a loan. 
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Plaintiff repudiates her signature to the consent asserting that 
it is a forgery, and urges that as the beneficiary in possession of 
the policy the loan made was violative of what she asserts are her 
vested rights. Granting that she had certain rights as bene- 
ficiary, they must be ascertained from the language of the policy. 
The insurance company on the evidence had no dealings with her 
personally. Her husband applied for and obtained the policy. 
While the premiums paid may have come out of her household 
allowance, there is no evidence that the insurance company knew 
who paid them, or that she had possession of the policy. It 
seems to me that the question resolves itself into whether the 
husband had the right to obtain the loans, whether she consented 
or not. It is idle to discuss the meaning of the word “insured” 
as describing the person entitled to apply for the loan. It clearly 
means the husband the person who took out the insurance, 
whose life was insured, and who obligated himself to pay the 
premiums. The context shows that the word “insured” was used 
as relating to the person whose life is insured, not the beneficiary. 
It will be noted that the policy was payable to the wife, if she 
survived, and, if not, to the estate of the insured. And, as sug- 
gested, the husband had the right, at any time, to change the 
beneficiary. Therefore I cannot see that her alleged ignorance 
of the loan, or the fact that she did not consent to it, invalidated 
the transaction. She only took what the policy gave her, and it 
was subject to the contingency that her husband might borrow 
money on it thus lessening the amount payable, or that he might 
deprive her of all benefit under it. -And this without her per- 
mission or consent. Suppose her consent had been asked and 
refused, it appears to me that that agreement between the 
parties contemplated the right of the husband to demand the 
loan without the consent of the wife. And in such case her re- 
fusal would have been of no avail, because he could have deprived 
her of all interest in the policy. So far as the failure of the de- 
fendant to insist on the surrender of the policy upon making 
the loan is concerned, it will be remarked in the first place there 
is no requirement that it be surrendered, and in the case of mak- 
ing a comparatively insignificant loan on the security of the as- 
signment of the policy a different rule might well apply than in 
the case of full payment. The defendant received from the hus- 
band the assignment in writing, apparently consented to by the 
plaintiff. She must bear the brunt of the forgery, if we were to 
conclude that the plaintiff’s consent was necessary. The defend- 
ant dealt solely with the husband. I must find that the loan was 
paid. 

Judgment for the defendant. 
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SUPREME COURT OF NEW YORK. 


SpecIAL TERM, Erte County. 


KASPRZYK 
vs. 
METROPOLITAN LIFE INS. CO* 


LIFE INSURANCE—FORFEITURE—MISREPRESENTATIONS. 


In determining the good faith of insured in stating that he had not been 
treated by a physician within a certain time, the question whether a 
physician, consulted by him under the belief that he was authorized 
to practise, was in fact licensed, was immaterial. 

(For other cases, see Insurance, Cent. Dig. §§ 1677-1685; Dec. Dig. § 
655.) 


LIFE INSURANCE—MISREPRESENTATIONS. 


Insured stated in his application that he had but two brothers and one 
sister, and that one brother had died of brain fever and the other 
from an unknown cause, when both died of consumption, of which 
accused also died, and nine other brothers and sisters had died before 
reaching the age of 3% years. Insured also stated that he had last 
consulted a physician four months before his application for “nose 
bleed,” and had not otherwise been under the care of a physician 
within two years and was in sound health, when, in fact, he had been 
attended by a physician for laryngitis a month before the policy was 
issued. Held, that such misrepresentations were material so as to 
make the policy void whether insured knew of their falsity or not. 


(For other cases, see Insurance, Cent. Dig. § 693; Dec. Dig. § 293.) 


LIFE INSURANCE—FRAUD—ACTUAL FRAUD—NECESSITY. 


Under a life policy providing that all statements made by insured shall, 
in absence of fraud, be deemed representations and not warranties, 
if misrepresentations were material, it was unnecessary to show 
actual fraud to avoid the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 540, 549; Dec. Dig. § 
256.) 


LIFE INSURANCE—FRAUD. 
A fraudulent statement by insured is a statement known to be false. 
(For other cases, see Insurance, Cent. Dig. § 557; Dec. Dig. § 262.) 


LIFE INSURANCE—“REPRESENTATION”—“WARRANTY.” 


A “representation” is a statement by insured which is material to the 
risk, while a “warranty” is any statement, whether material or not, 
which the parties have expressly agreed is true. 

(For other cases, see Insurance, Cent. Dig. §§ 538-542, 558, 550, 552-566; 
Dec. Dig. §§ 253, 264.) 

(For other definitions, see Words and Phrases, vol. 7 pp. 6108 6110; 
vol. 8, pp. 7396-7404.) 


* Decision rendered, Jan. 27, 1913. 140 N. Y. Supp 211. 
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LIFE INSURANCE—REPRESENTATIONS—EFFECT. 


In absence of statute, representations as to matter, which are false, avoid 
the policy, though not fraudulently made. 


(For i cases, see Insurance, Cent. Dig. §§ 540, 549; Dec. Dig. § 
256.) 
LIFE INSURANCE—MISREPRESENTATIONS—EVIDENCE. 


Where a misrepresentation is practically immaterial, or only remotely 
bears on the materiality of the risk, insured’s good faith in making 
the statement should have been given considerable weight. 


(For other cases, see Insurance, Cent. Dig. §§ 540, 549; Dec. Dig. § 256.) 


LIFE INSURANCE—ACTIONS—DIRECTION OF VERDICT. 


A verdict should be directed for defendant, in an action on a life policy, 
where a material false representation is shown by uncontradicted 
evidence, without a waiver being shown by the company. 


cree other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


Appeal from City Court of Buffalo. 

Action by Francisca Kasprzyk against the Metropolitan Life 
Insurance Company. From a judgment for plaintiff, defendant 
appeals. Reversed and new trial granted. 


Mautssy KimMBALL, of Buffalo, for Appellant. 
FRANK S. BurzynskI1, of Buffalo, for Respondent. 


BISSELL, J. 

This action was brought upon a policy of insurance issued 
February 24, 1911 upon the life of Leon B. Kasprzyk, for the 
benefit of his mother. The insured died June 29, 1911, from 
pulmonary tuberculosis as a primary cause and laryngeal tuber- 
culosis as a contributing cause. The defense is based on mis- 
representations made by the insured in his application for the 
policy. The application was separated into two parts, designated 
“A” and “B”; part “A” being information given by the applicant 
to the agent who wrote the application, and part “B” consisting 
of the statements made by the insured to the medical examiner. 

The policy provides that it is issued “in consideration of the 
application for this policy, a copy of which application is hereto 
attached and made a part hereof, and of the payment of the 
semi-annual premium,” etc., and that “all statements made by 
the insured shall, in the absence of fraud, be deemed represen- 
tations and not warranties.” In the application which was signed 
by the insured, it was agreed :— 

“That the foregoing statements and answers and also the state- 
ments and answers to the medical examiner are correct and 
wholly true and that they shall form the basis of a contract of in- 
surance if one be issued.” 

A careful examination of the record discloses proofs suffi- 
ciently conclusive that certain of the answers given by the in- 
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sured to the medical examiner and embodied in the application 
were not only not correct, but that, on the contrary, they were 
untrue, and the policy was obtained by material misrepresenta- 
tions. It appears that, although the insured stated in his appli- 
cation that he had but two brothers and one sister, and that one 
of the brothers had died of brain fever, and the other of a cause 
unknown to him, as a matter of fact both of these brothers had 
died of consumption, and that nine other brothers and sisters 
had died before attaining the age of 314 years; that the in- 
sured stated that the name of the physician who last attended him 
was Dr Fronczak, who had attended him for “nose bleed” four 
months before the application was made, and that he had not 
been under the care of any physician within two years other than 
as stated, and that he was then in sound health, whereas as a 
matter of fact he had been attended by Dr. Urbanski, for laryn- 
gitis on January 24, 1911, a month before the policy was issued. 

[1] No evidence was offered by the plaintiff to dispute or ex- 
plain these misrepresentations. An effort was made to avoid 
the effect of the insured’s misstatement respecting the medical at- 
tendance he had received by showing that Dr. Urbanski who was 
a graduate of a medical college from which he had received the 
degree of doctor of medicine, was not a licensed physician; but 
the proofs of death submitted by the plaintiff included a state- 
ment signed by Nicholas J. Urbanski, M. D., to the effect that 
he had treated the insured for laryngitis January 24, 1911, and 
no evidence was offered by the plaintiff to disprove this statement. 
On the question of good faith of the insured it is immaterial 
whether Dr. Urbanski was licensed or not. The deceased con- 
sulted him as a physician, believing that he was qualified and 
authorized to practice medicine. The counsel for the respondent 
contends that the insured may not have known the facts misrep- 
resented in his application, and at the trial claimed the right to 
go to the jury and have the jury speculate that, although the 
insured was living in the same house with his two brothers when 
they died, perhaps he did not know the cause of their death, and 
that, although he certainly knew that he had been attended by a 
physician a month preceding the making of the application, per- 
haps he may have forgotten it, and that perhaps he never knew 
of the death of nine brothers and sisters who died in infancy. 

[2] I am of the opinion that the trial court erred in refusing to 
direct a verdict for the defendant. The misrepresentations made 
by the insured were concerning matters vital to the risk and rend- 
ered the policy void, whether the applicant knew of their falsity 
or not. 

[3] It was not necessary for the defendant to show actual 
fraud. The provision in the policy that “all statements made by 
the insured, shall, in the absence of fraud, be deemed representa- 
tions and not warranties,” is substantially the language of the 
statute under the recent amendment of the Insurance Law. It 
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shows that there is a broad distinction to be drawn between fraud, 
on the one hand, and representations and warranties, on the other 
hand. Obviously no such distinction would exist, and fraud and 
misrepresentation would be the same if the defendant were re- 
quired to prove actual knowledge on the part of the insured of the 
falsity of representations in order to avoid the policy on the 
ground of misrepresentation. 

Moreover if it were the law that an insurance company could 
not defend a policy on the ground of misrepresentation, unless it 
could show actual knowledge on the part of the applicant that the 
statements were false, then it is plain that it would be impossible 
for it to protect itself and its honest policyholders against fraud- 
ulent and improper claims. It would be wholly at the mercy of 
any one who wished to apply for insurance, as it would be impos- 
sible to show actual fraud except in the extremest cases. It could 
not rely on an application as containing information on which it 
could act. There would be no incentive to an applicant to tell the 
truth. 

[4, 5] There are three different classes of statements which may 
arise in connection with an application, to wit, fraudulent state- 
ments, representations, and warranties. It is unnecessary to de- 
fine “fraud.” It is a statement known to be false. The distinction 
between a representation and a warranty is also well settled. A 
“representation” is a statement which is material to the risk, while 
a “warranty” is any statement, whether material to the risk or not, 
which the parties have warranted by express agreement to be true. 
The change in the law was made to provide that, before a policy 
could be avoided on the ground of misstatements which were not 
knowingly false and therefore were not fraudulent, it must appear 
that the statements were material as to matters which really 
affected the risk. 

Warranties, as distinguished from misrepresentations, no longer 
exist in this state. Insurance Law (Consol. Laws 1909, c. 28) § 58. 
Misrepresentations must be as to material facts, and, if such 
material facts are misstated, the policy is void, and this not be- 
cause of fraud, but because the company did not have the truth 
before it on vital matters when it undertook the risk. This doc- 
trine as now recognized by statute is wholly equitable. A company 
should not be permitted to defend on technicalities, but it is en- 
titled to fair treatment and protection. The nature of the busi- 
ness must be written in the only practicable way in which it can 
be done. The company must get its information principally from 
the applicant, and it must be able to rely on the information it re- 
ceives. The health history of the family as to such things as in- 
sanity, consumption, etc., are vital facts in determining the risk. 
All parties to the transaction fully recognize that such matters are 
of the essence of the contract. If the applicant. undertakes ‘to 
state positively that the fact is as represented, he must know that 
it is true, or that he is taking chances of his insurance not being 
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valid. If he does not know whether the statement is true or not; 
or is unwilling to take the risk, he can say so, and it is then for 
the company to say whether or not it will write the insurance 
without the information which he is unable to give. 

[6] The rule is thus stated in Cyc. vol. 25, p. 801, article “Life 
Insurance” :— 

“Representations as to a material matter which are false in fact 
avoid the policy, although not fraudulently made.” 

And again at pages 805 and 806 :— 

“Misrepresentations defeat a policy so far and only so far, as 
they are material to the contract; and misrepresentation is mate- 
rial in such sense when knowledge of the truth as to the fact mis- 
stated might reasonably influence the company in determining 
whether or not to enter into the contract as made. The company 
may however, make any fact material by specifically inquiring 
about it and providing in the contract that the answers of the ap- 
plicant shall be warranties. Therefore, falsity in the statements 
in the policies or in the application which are made warranties 
will avoid the insurance without regard to the materiality of 
such statements to the risk.” 

The language just quoted states the general law apart from the 
statute above referred to, and clearly indicates that the differ- 
ence between a representation and a warranty is as to the subject- 
matter of the statement being material to the risk, and not as to 
any question of knowledge on the part of the applicant. 

At page 800 of the same article it is said :-— 

“The effect of the falsity of material or fraudulent statements, 
which do not constitute warranties, is to render the policy voidable 
at the company’s option.” 

In Hadcock vs. Osmer, 153 N. Y. 604, 47 N. E. 923, the court 
states the rule as follows :— 

“Where a party represents a material fact to be true to his per- 
sonal knowledge, as distinguished from belief or opinion, when he 
does not know whether it is true or not, and it is actually untrue; 
he is guilty of falsehood even if he believes it to be true; and if 
the statement is thus made with the intention that it shall be acted 
upon by another, who does so act upon it to his injury, the result 
is actionable fraud.” 

In the case of Armour vs. Transatlantic Fire Insurance Com- 
pany, 90 N. Y. 450, at page 455, Judge Rapallo says :— 

“Tt is not necessary, in all cases, in order to sustain a defense of 
misrepresentation in applying for the policy, to show that the mis- 
representation was intentionally fraudulent. A misrepresentation 
is definéd by Phillips to be where a party to the contract of insur- 
ance, either purposely or through negligence, mistake, or inadver- 
tence, or oversight, misrepresents a fact which he is bound to 
represent truly (Phil. Ins. § 537), and he: lays down the doctrine 
that it is an implied condition of the contract-of insurance that it 
is free’ from misrepresentation or concealment, whether fraudulent 
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or through mistake. If the misrepresentation induces the insurer 
to enter into a contract which he would otherwise have declined, 
or to take a less premium than he would have demanded had he 
known the representation to be untrue, the effect as to him is the 
same if it was made through mistake or inadvertence, as if it had 
been made with a fraudulent intent, and it avoids the contract. An 
immaterial misrepresentation, unless in reply to a specific inquiry, 
or made with a fraudulent intent, and influencing the other party, 
will not impair the contract. But if the risk is greater than it 
would have been if the representation had been true, the pre- 
ponderance of authority is to the effect that it avoids the policy. 
even though the misrepresentation was honestly made. Phillips 
on Ins. §§ 537-542; Wall vs. Howard Ins. Co., 14 Barb. 383.” 

See, also, Bacon on Benefit Societies & Life Insurance (3d Ed.) 
§ 210. Under the title “Difference between Warranty and Rep- 
resentation” (Id. § 196) it is said :— 

“Representations to insurers before or at the time of making 
a contract are a presentation of the elements upon which to esti- 
mate the risk proposed to be assumed. They are the basis of 
the contract; its foundation, on the face of which it is entered 
into. If wrongly presented, in any way material to the risk, the 
policy that may be issued thereupon will not take effect. To 
enforce it would be to apply the insurance to a risk that was 
never presented.” 

[7] Where the misrepresentation is practically immaterial or 
where its bearing is only technical and remote, then good faith 
on the part of the insured can and should have a considerable 
bearing. Where, however, the misrepresentation goes to the very 
essence of the contract, then the vital consideration is that the 
insurance company, in issuing its policy, relied and intended to 
rely on the facts disclosed. Both parties knew this, and there 
is no hardship in enforcing the rule that, before an applicant can 
represent a state of facts to an insurance company and obtain 
a policy on the strength of it, he must know that such facts are at 
least substantially correct. 

In the case of Campbell vs. Mutual Life Insurance Company, 
98 Mass. 381, on page 396, it is held, in substance, that the effect 
of a misrepresentation which is not fraudulently made depends 
entirely on its being material to the risk. Misrepresentations go 
to the substantial basis on which the policy is written. The court 
says :— 

“An untrue statement or denial of a material fact preceding or 
contemporaneous with the contract of insurance, prevents the 
policy that is based upon it from taking effect as a contract 
whether the statement was made ignorantly and in good faith or 
otherwise.” 

The whole matter is summed up in Cooley’s briefs on the Law 
of Insurance, vol. 2, p. 1166, where it is said :— 

“Tt is a well-settled rule, supported by abundant authority, that, 
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where the insurer is induced to enter into a contract by a mis- 
representation as to material facts, the policy will be avoided 
whether the misrepresentation was made willfully, with intent 
to deceive, or through an innocent mistake.” 

The misrepresentations made in the application for the policy 
here under consideration were of facts; they were not mere 
matters of opinion. All of them were material to the risk, and 
the result of them was the issuance of a policy on a risk entirely 
different from the one which the appellant thought it was under- 
taking; and the policy is therefore void, whether the insured 
knew that the statements were false or not. 

[8] It is the settled law that a verdict should be directed for 
the defendant when a material false representation is shown by 
uncontradicted evidence and no waiver thereof by the insurer is 
proved. Dwight vs. Germania Life Insurance Co., 103 N. Y. 341, 
8 N. E. 654, 57 Am. Rep. 729; Finn vs. Prudential Ins. Co., 
98 App. Div. 588, 90 N. v. Supp. 697; Truden vs. Metropolitan 
Life Ins. Co., 69 App. Div. 392, 74 N. Y. Supp. 1083; Boland 
vs. Industrial Benefit Ass’n, 74 Hun, 385, 26 N. Y. Supp. 433. 

In the case at bar there is no question but that misrepresen- 
tations by the insured on vital points were shown by uncontra- 
dicted evidence. This being so, the motion for a direction of a 
verdict should have been granted. 

The judgment appealed from is reversed, and a new trial 
granted, with costs to the appellant to abide the event. 


COURT OF APPEALS OF KENTUCKY. 


SECURITY LIFE INS. CO. oF America 
US. 


EADES’ ADM’X* 


ee ee OF GENERAL 


The general agent of defendant insurance company organized a company 
in no way connected with defendant, which contracted, on the 
security of the policies taken in defendant company, to pay all the 
premiums thereon, and to deduct all sums paid by it from the pro- 
ceeds of the policy, and a local agent, appointed by the general 
agent, issued such a contract to insured in connection with the 
policy, and insured. paid the first premium. In an action on the 
policy, the insurer proved a default in payment of premiums accord- 
ing to the policy, and claimed a forfeiture. Held that, as the repre- 


* Decision rendered, March 4, 1913. 153 S. W. Rep. 980. 
Vol. XLII.—39. 
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sentations of the agent were so antagonistic to the interests of the 
insurer that an ordinarily prudent man should not have relied on 
them, defendant was not thereby estopped from setting up a 
forfeiture. 


(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1040, 
1057; Dec. Dig. § 388.) 


Appeal from Circuit Court, Muhlenberg County. 

Action by Charles E. Eades’s Administratrix against the Secur- 
ity Life Insurance Company of America. Judgment for plain- 
tiff, and defendant appeals. Reversed and remanded. 


F. W. But, of Chicago, Ill., WALKER WILKINS, of Central 
City, and Humpurey, Mippteron & Humpurey, of Louisville, 
for Appellant. 

NEWTON BELCHER and BELCHER & Sparks, all of Greenville. 
for Appellee. 

Cray, C. 

On October 23, 1908, the Security Life Insurance Company of 
America issued to Charles E. Eades a policy insuring his life in 
the sum of $5,000. The annual premium was $339. The second 
premium, due on October 23, 1909, was not paid. Eades died in 
February, 1910. His wife, Annie Eades, qualified as his ad- 
ministratrix, and brought this action to recover on the policy. 
At the conclusion of all the evidence, the trial court peremptorily 
instructed the jury to find for the plaintiff. The insurance com- 
pany appeals. 

The evidence for plaintiff shows that Moreau P. Estes was 
defendant’s general agent for the states of Tennessee and Ken- 
tucky. He had authority to solicit insurance and to appoint 
subagents for that purpose. For the purpose of assisting him 
in the business of. writing insurance, .Estes organized the 
Standard Trust Company of Nashville. This company issued a 
contract by which it agreed with any one taking out insurance 
in the Security Life Insurance Company of America to pay, with 
the exception of a small sum, all the premiums that accrued on 
the policy. To secure the payment of these sums, it took an 
assignment of the policy; and it was agreed between it and the 
insured that all sums paid by it, together with 6 per cent interest 
thereon from the date of each payment, should be deducted from 
the proceeds of the policy, and that the insured should incur no 
personal liability on account of such payments. In the contract 
was. printed the name of the Security Life Insurance Company 
of America. The insurance company had no connection what- 
ever with the Standard Trust Company. Estes says, however, 
that, when the terms of the agency contract were being formu- 
lated, he submitted a copy of the Standard ‘Trust Company con- 
tract and the assignment of the insurance policy, which was to 
accompany the contract, to Roy Marsh, director of agencies, and 
Mr. Sykes, the actuary, of the Security Life Insurance Com- 





Life] Security Life Ins. Co. of America vs. Eades’ Adm’x. 615 


pany. He further says that the company knew that he was 
writing these policies and issuing the Standard Trust Company 
contract in connection with them. He further states that he 
wrote no other policies for the Security Life Insurance Com- 
pany besides those issued in connection with the Standard Trust 
Company contract. He appointed D. J. Duncan local agent of 
the insurance company at Greenville, and authorized him to soli- 
cit insurance in connection with the trust company contract. 
At the time Duncan solicited the insurance from Eades, he told 
him that he would have no further premiums to pay, but the 
Standard Trust Company, under its contract, would pay them. 
He did this under instructions from Estes. After making this 
statement to Eades. Eades agreed to take the policy in question. 
Eades paid Duncan the sum of $80. Eades was given the policy, 
the Standard Trust Company contract, and a receipt for the first 
premium, amounting to $339. The Standard Trust Company 
ceased to do business on December 15, 1908. 

Defendant’s secretary testified that regular notices of the fact 
that the second premium had become due on October 23, 1909, 
were mailed to the insured. While he says that no notice was 
sent to the insured of the fact that the Standard Trust Company 
had not paid the second premium, he does say that after the 
second premium became due, he notified the insured that the 
premium had not been paid. Prior to the delivery of the policy 
to Eades, he made written application for a $5,000 policy on the 
twenty-year payment plan; the annual premium to be $339. In 
the policy sued on, the premium is fixed at $339. The policy pro- 
vides that, in case any premium shall not be paid when due ac- 
cording to the terms of the contract, the policy shall cease and 
determine, except as otherwise therein expressly provided. ‘It 
is unnecesary to note the other provisions, as they have no bear- 
ing on this case. Here there was a default in the payment of 
the second premium. Therefore no question of extended or 
paid-up insurance is involved. 

Plaintiff’s position is this: Estes was defendant’s general 
agent. He was authorized to appoint subagents to solicit insurance. 
Defendant’s director of agencies and actuary knew that Estes was 
soliciting insurance in connection with the Standard Trust Com- 
pany contract. Duncan, the subagent received authority from 
defendant’s general agent to solicit insurance in connection with 
the Standard Trust Company contract. Duncan was authorized 
to represent to Eades that the Standard Trust Company would 
pay all subsequent premiums and charge the amount so paid, 
with interest, against the policy, and Eades would incur no per- 
sonal liability therefor. He did make these representations ‘to 
Eades, and at the same time delivered to him the Standard Trust 
Company contract in accordance with the representations. Eades, 
relying upon the representation of Duncan that he would not be 
required to pay any further premiums, but that they would be 
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paid by the Standard Trust Company, took out the insurance. 
Defendant is therefore estopped to rely on the fact that the sec- 
ond premium was not paid. It is also estopped by the further 
fact that it failed to notify Eades that the Standard Trust Com- 
any had not paid the second premium. 

The evidence not only does not show that the insurance com- 
pany had any connection with the Standard Trust Company, but 
the evidence for plaintiff affirmatively shows that there was no 
connection between the two companies. The Standard Trust 
Company contract was in no sense the contract of the insurance 
company, even though it was issued with the knowledge of the 
insurance company. It follows, therefore, that the contract in 
question imposed no liability on the insurance company. It is 
not claimed in the pleadings, nor is there any evidence to estab- 
lish any contract between the insured, the Standard Trust Com- 
pany, and the insurance company, by which the latter agreed to 
look solely to the Standard Trust Company for the payment of 
all subsequent premiums on the policy issued to the insured. 
As the policy provided for a forfeiture on the nonpayment of 
the second premium, and as the insurance company pleaded and 
proved that the second premium was not paid, and that the 
policy was thereupon declared forfeited, the real question in the 
case is, Is the insurance company estopped from claiming a for- 
feiture by reason of the representations made by its agent to the 
insured to the effect that he would have no further premiums to 
pay, but that the Standard Trust Company would pay them, 
which representations were made pursuant to authority from 
the insurance company’s general agent? While there are in- 
stances where it has been held that a general agent has the right 
to extend the time for paying the premiums, or accept premiums 
after they are due, and thus preclude the company from relying 
on a forfeiture, we have been cited to no case wherein it has 
been held that a general agent has express or implied authority 
to represent to the insured that he will never be required to pay 
any premiums due on the policy. 

By the contract of insurance, the insured agreed to pay an an- 
nual premium of $339. Aside from the undertaking of the sub- 
stantial truth of the representations contained in his application, 
the only obligation imposed on the insured was the payment of the 
premiums as they became due. Certainly no general agent has a 
right to bind the company and thus nullify the only obligation 
imposed on the insured by the policy, by stating that he would 
never have any further premiums to pay. To so hold would put 
it in the power of a general agent completely to destroy an insur- 
ance company, for, if bound by his representations in one case, it 
would be bound in all others, and, under these circumstances, it 
could never collect any premiums from the insured. The au- 
thority of the agent must be determined by the nature of his 
business and the apparent scope of his employment. If his con- 
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duct or representations are not in furtherance of his principal’s 
business but are positively hurtful or inimical to the rights of 
the principal, it cannot be said that a reasonably prudent man, 
having dealings with the agent, would have the right to suppose 
that the agent was acting under authority from the principal 
In this case it must have been apparent to the insured that, if 
the agent’s representations were true, they were sufficient to 
nullify every obligation imposed upon him by the policy. Under 
these circumstances, he could not close his eyes and rely upon 
the fact that the agent was acting within the apparent scope of 
his authority. The authority to write insurance does not confer 
the power to give it away. When an insurance agent represents 
that the insured is never to pay any further premiums on the 
policy, the insured knows that he is gettting something for noth- 
ing. The conduct of the agent and the character of the repre- 
sentations are sufficient to put a person of ordinary prudence on 
notice that the agent is exceeding his authority; and the insured 
is not justified in relying on such representations. 

As neither Estes, the general agent, nor Duncan, the subagent, 
had authority to represent to Eades that, after payment of the 
small sum of $80, he would never be required to pay any further 
premiums on the policy; and, as the representations were so 
manifestly antagonistic to the interests of the defendant that 
an ordinarily prudent man should not have relied on them, we 
conclude that defendant is not estopped, by such representations, 
from asserting a forfeiture of the policy on account of the fail- 
ure of the insured to pay the second premium. Nor is defendant 
estopped by reason of its alleged failure to notify insured that the 
Standard Trust Company had not paid the second premium. 
The evidence shows that it did notify the insured that the second 
premium had not been paid. Notice that it had not been paid at 
all was certainly notice that it had not been paid by the Standard 
Trust Company. The trial court should have directed a verdict 
in favor of the defendant. 

Judgment reversed, and cause remanded for new trial con- 
sistent with this opinion. 
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KANSAS CITY COURT OF APPEALS. 


MIssourl. 


‘“MALLEN 
vs. 


NATIONAL LIFE ASS’N.* 


APPLICATIONS — ACTS OF SOLICITING AGENT — CONCLU- 
SIVENESS. 


Where a soliciting insurance agent is authorized to take written applica- 
tions, and is informed as to the facts, and yet puts down a false 
statement, or directs the applicant to do so, the insurer is liable, 
if applicant acts in good faith. 


(For other cases, see Insurance, Cent. Dig. §§ 99-1015; Dec. Dig. § 379.) 
FORFEITURE OF POLICY — MISREPRESENTATIONS BY IN- 
SURED. 


Insured’s agreement with a soliciting agent, who had no real or apparent 
authority to inquire about or to receive information as to an 
applicant’s health, to deny the existence of a known disease, and his 
concealment thereof from the insurer’s authorized examiner, and 
his warranty against the existence of such disease, which caused his 
death from an operation within six months, avoided the policy. 


(For other cases, see Insurance, Cent. Dig. § 998; Dec. Dig. § 380.) 


AGENTS—AGENCY OF INSURED—STATUTE. 


Under Rev. St. 1900, § 6038, which provides that any solicitor for life 
insurance shall be regarded as the agent of the insured, the acts of a 
soliciting agent, within the limits of his agency, are the acts of the 
insurer; but the insurer is not bound as to an insured who has 
entered into a fraudulent conspiracy with the agent to defraud it. 


(For other cases, see Insurance, Cent. Dig. § 998; Dec. Dig. § 380.) 


Appeal from Circuit Court, Clinton County; A. D. Burns, 
Judge. 

Action by James Mallen, administrator of the estate of 
Michael O’Loughlin, deceased, against the National Life Asso- 
ciation. Judgment for plaintiff, and defendant appeals. Re- 
versed. 


W. H. Douctass, of St. Louis, and E. E. Harris, of Cameron, 
for Appellant. 

E.. J. Smiru, of Cameron, and W. S. HEernpon, of Plattsburg, 
for Respondent. 

Euison, P. J. 

Plaintiff is the administrator of Michael O’Loughlin, deceased, 
and brought this action on a certificate of life insurance issued 
by defendant company. The judgment was for the plaintiff. 


* Decision rendered, Dec. 31, 1912, Rehearing denied, March 4, 1913. 
153 S. W. Rep. 1065. 
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It seems that the application for insurance with defendant con+ 
sists of a first and second part; that separate agents of defendant 
are in charge of these. The first part of the application is tinder 
charge of a soliciting agent, and is quite general in its statements, 
amounting to little more than signifying, in writing, a desire for 
the insurance, stating the amount, and agreeing to pay the pre- 
mium. The second is in charge of the medical examiner, who 
takes a statement of applicant’s health and requires answers to 
specific questions as to diseases, attendance of physicians, etc. 

Deceased was solicited for insurance by the soliciting agent. 
He declined, or at least stated he doubted if he could get it, for 
the reason that he was afflicted with the piles; whereupon the 
agent said that was of no consequence and made no difference, 
and when that question was asked him to answer “No.” Then 
(date not given) deceased went before the medical examiner, 
who knew nothing of his fraudulent arrangement with the so- 
liciting agent, and made and signed the second part of the appli- 
cation, in which he stated he did not have any disease of the 
rectum. This answer was knowingly false, though he warranted 
it to be true. The fact was that deceased was badly afflicted 
with piles, and that in a less time than six months thereafter he 
died from an operation performed for that affliction. 


[1] Plaintiff seeks to avoid deceased’s false representation on 
the ground that defendant’s agent was informed of the fact, and 
said it made no difference, requesting him to answer “No,” when 
the question was asked him by the medical examiner. It is set- 
tled law in this state that if the insurance company’s soliciting agent 
is empowered to take written applications for insurance, and is 
informed as to the facts, and yet puts down a falsehood, or 
directs the applicant to do it, the company is nevertheless liable. 
Shotliff vs. Modern Woodmen, 100 Mo. App. 138, 73 S. W. 326; 
Floyd vs. Modern Woodmen, 166 Mo. App. 166, 148 S. W. 178. 
Since it would not be expected that a liability would attach if 
the applicant and the agent conspired to defraud the company, 
the foregoing statement of the law is on the assumption that the 
applicant acted honestly and in good faith. 


[2] In this case it was not the duty, nor within the authority, 
real or apparent, of the soliciting ‘agent, to receive information or 
make inquiry as to the character of diseases. The defendant com- 
pany did not seek information of deceased’s health through the 
solicitor. That authority was placed with the medical exam- 
iner, as deceased must have known; for it was before him his 
examination took place, and his answers were written down and 
signed by him. Deceased knew he was not informing the com- 
pany as to his disease; for he consented to the soliciting agent to 
suppress that information, and to deny the existence of the dis- 
ease to the men selected by the insurer to find out the. facts. 
In Floyd vs. Modern Woodmen, supra, true information was 
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given to the medical examiner, who was the proper agent, and he 
suppressed it. 

Having determined that the defendant was not bound by the 
information given to its soliciting agent, and that it had no 
knowledge of deceased’s false representations as to a disease of 
the rectum against which he warranted, and it appearing that 
his death was caused by an operation for such disease, it is ap- 
parent the judgment should have been for defendant. The ver- 
dict doubtless would have been for it under its instruction No. 3, 
if it had not been for plaintiff’s No. 2, which was practically a 
peremptory direction to find for the latter. 

[3] But plaintiff claims a right to the judgment on the ground 
that the agent who solicited the insurance in the first instance 
was defendant’s agent, and not deceased’s, under the terms of 
section 6938, R. S. 1909, reading as follows: “* * * Any 
person who shall solicit an application for insurance upon the 
life of another shall, in any controversy between the assured or 
his beneficiary and the company issuing any policy upon such 
application, be regarded as the agent of the company and not the 
agent of the assured. * * *” We readily concede that an 
agent of an insurance company, who solicits a person to take 
out a policy of insurance, is the company’s agent, and that his acts, 
within the limits of his agency, are the acts of the company. But, 
of course, the statute was never intended to bind the insurance 
company in favor of an insured who enters into a fraudulent 
conspiracy with the agent to deceive and defraud the company. 

The judgment is reversed. All concur. 


eS 


UNITED STATES CIRCUIT COURT OF APPEALS. 


Firth CIrcvlt. 


MUTUAL LIFE INS. CO. or New Yorx 
vs. 


HILTON-GREEN ert At.* 


CONTRACT—WHAT CONSTITUTES—APPLICATION. 


Where an application for a life policy provided that the application was 
the basis and part of the contract subject to the company’s charter 
and that the applicant agreed that the statements and answers and all 
answers made to the insurer’s medical examiners in connection with 
the application were warranted to be true and were offered to the 
company as a consideration of the contract, the medical examiners’ 
report was a part of the application which was not complete until 


* Decision rendered, Jan. 7, 1913. 202 Fed. Rep. 113. 
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signed by insured after the medical examiner had made his report 
and the application with such report was delivered to the insurer’s 
agent for transmission to the home office. 


(For other cases, see Insurance, Cent. Dig. §§ 195-202; Dec. Dig. § 130.) 


CONTRACTS—EXECUTION—PLACE. 


Decedent signed an application for additional insurance in Alabama. He 
then proceeded to his home in Florida, where the medical examina- 
tion took place, and where he signed the final agreement that the 
statements made in the application and examiners’ report were cor- 
rect. The completed report was then delivered to the soliciting 
agent in Florida, who took it to Alabama, from which place it was 
forwarded to defendant’s home office, and later policies were issued 
thereon and sent to insurer’s Florida agent, who caused the policies 
to be delivered to insured in Florida. Held, that the mere signing 
of the application in Alabama did not make a contract subject to the 
laws of that state, but that the policies were Florida contracts and 
subject to Florida laws. 


(For other cases, see Insurance, Cent. Dig. §§ 173-175; Dec. Dig. § 125.) 


(What law governs insurance policies, see notes to Corley vs.Travelers’ 
Protective Ass’n 46, C. C. A. 287; Globe & Rutgers Fire Ins. Co. vs. 
David Moffat Co., 83 C. C. A. 100.) 


In Error to the District Court of the United States for the 
Northern District of Florida; Wm. B. Sheppard, Judge. 

Action by L. Hilton-Green and another, as executors of the 
estate of C. L. Wiggins, deceased, against the Mutual Life In- 
surance Company of New York. Judgment for plaintiffs, and 
defendant brings error. Reversed and remanded. 


This cause comes to this court upon a writ of error to review 
the judgment ‘of the District Court of the United States for the 
Northern District of Florida in favor of the defendants in error, 
who were the plaintiffs in the District Court. The plaintiffs sued 
the defendant insurance company upon four policies of life in- 
surance, aggregating about $30,000, issued at one and the same 
time to the plaintiffs’ intestate and constituting one transaction. 
The defendant in defense of the action relied upon certain al- 
leged misrepresentations made by the insured to defendant as to 
the condition of his health at the time he applied for insurance, 
as to previous illnesses and previous consultations with physi- 
cians, as to the statement that he had in fact been examined by the 
medical examiners of the insurance company, and also as to pre- 
vious applications made to other insurance companies, upon 
which no policies were issued to him. The alleged misrepresen- 
tations were contained in his application for the policies sued 
upon, and also in the medical examiners’ report, certified to as 
correct by the applicant. The defendant interposed these de- 
fenses by separate and appropriate pleas. The plaintiffs replied 
to the pleas, among other things, that the application for the 
policies had been taken in Alabama, and that under the law of 
that state the policies became incontestable for any cause after 
the payment of two premiums, and that two premiums had in 
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fact been paid. By the terms of the policies themselves, they 
became incontestable only after the lapse of two years from the 
date of their issue, which period had not expired at the time of 
the death of the insured. The court below submitted to the jury 
in its oral charge the issues arising under this replication, leaving 
it for the jury to determine whether or not the application was 
taken in Alabama, and directed the jury, in the event they found 
the application was taken in Alabama, to disregard the issues 
presented by the defendant's pleas, for the reason that the policy 
would then be incontestable; it being conceded that two premi- 
ums had been paid thereon during the lifetime of the insured. 
The defendant excepted to this part of the court’s oral charge, 
and also to the refusal of the court to give written charges re- 
quested by it, asserting in effect that the application was to be 
construed as having been taken in Florida, and that the Alabama 
statute relied on by the plaintiffs was not applicable as the law 
of the case. If the exception of the defendant to the oral 
charge was too general the question is properly presented by the 
exceptions to the action of the court below in refusing requested 
charges asserting the principle and upon which error is assigned. 
As we view the case, the rulings of the court on this issue are 
determinative of this appeal, and it is unnecessary to notice the 
other assignments of error. 

The insured was a resident of Pine Barren, Fla. While upon 
an occasional business trip to Alabama, he was solicited by one 
J. C. Hogue; an insurance broker, to take out additional insur- 
ance. Hogue had previously attempted to write intestate in an- 
other company which had declined the risk. He then per- 
suaded him to make application to the defendant, while he was 
traveling with him on a railroad train; the insured being on his 
way from Alabama to his home in Florida. The answers to the 
questions contained in the application were written out by Hogue 
at Flomaton, Ala., from information furnished him by the in- 
sured, and the insured at the same time and place signed the 
application and delivered it to Hogue, who was to complete 
it by having the blank reports of the medical examiners, which 
was attached, properly filled out, and then certified to by the 
insured as correct, before it was turned in to the defendant to 
be acted upon. The insured then resumed his journey. to his 
home in Florida, and Hogue his interrupted journey to. Green- 
ville, Ala. After Hogue had returned from that place, he went 
to Pine Barren, Fla., with the application signed by the insured, 
and caused two physicians to fill out and sign the medical reports, 
one at Pine Barren and one at Century, Fla. He then had the 
insured certify on the medical reports under his signature to the 
fact of the examination and the correctness of the answers. This 
was done by the insured at Pine Barren, Fla., and the application, 
thus completed, was turned over to Hogue, the insurance so- 
licitor, by the insured at Pine Barren, Fla. The insurance so- 
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licitor then took it to Mobile, Ala., from which place it was 
forwarded to the home office of the defendant. Thereupon the 
policies in suit were issued and sent from the defendant’s home 
office to its agent at Jacksonville, Fla., who caused the poli- 
cies to be delivered to the insured at his home at Pine Barren, 
Fla. This is the history of the transaction, as shown by the 
record. 


Before Pardee, C. J., and Foster and Grubb, D. JJ. 


EmMEt?r WILSON, of Pensacola, Fla., for Plaintiff in Error. * 
W. A. Biount, Jr., and F. B. Carrer, all of Pensacola, Fia., 
for Defendants in Error. 


Gruss, D. J. (after stating the facts as above). 

It is conceded by the defendants in error that the contract of 
insurance was not an Alabama contract. The contention is that 
the application of the insured was taken in Alabama, and it is 
upon this that the applicability of the Alabama statute is con- 
ditioned. The material facts bearing upon this question are 
practically without dispute, and are as stated. If the mere sign- 
ing of the application by the insured and its delivery in incom- 
plete form to the insurance agent constitutes the taking of the 
application, it is clear that the application was taken in Alabama. 
[f, on the other hand, the application cannot be said to be taken 
until its delivery to the defendant’s agents in a completed form, 
according to the usual requirements of the company, to be for- 
warded to it for its acceptance or rejection then the application 
was taken not in Alabama but in Florida. [1] Nor do we think 
that the determination of this question is a matter for the jury 
aided by the testimony of insurance experts. If the facts of 
the transaction are not in conflict, the place of the taking of the 
application in this case under its language became a question of 
law to be determined by the court. The application by its very 
terms becomes a part of the policies issued upon it, and it is 
therefore to be construed by the court as are all written con- 
tracts. In no other way is uniformity of construction obtainable. 

[2] To properly construe the policies, it is essential to first 
determine what the application consists of, since, whatever that 
is, it becomes a part of the contract to be construed. The de- 
fendants in error contend that the medical examiners’ report 
forms no part of the application, and that it was therefore com- 
plete when signed by the insured and turned over to the insur- 
ance solicitor at Flomaton. The language of the application is: 

“This application made to the Mutual Life Insurance Company 
of New York is the basis and part of a proposed contract of in- 
surance subject to the charter of the company, and the laws of 
the state of New York. I hereby agree that all the following 
statements and answers, and all those that I make to the ‘com- 
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pany’s medical examiners, in continuation of this application, are 
by me warranted to be true and are offered to the company as a 
consideration of the contract which I hereby agree to accept, etc.” 

This language is inconsistent with the contention of defendants 
in error. The medical examiners’ report is stated to be a con- 
tinuation of the application, and is therefore a part of it. The 
statements made by the applicant to the company’s medical ex- 
aminers and contained in their report are as much warranted by 
the applicant as are the statements made in the application signed 
by the applicant only. By the very terms of the application, 
applicant’s statements made to the medical examiners and em- 
bodied in their report to the company “are offered to the com- 
pany as a consideration” of the proposed contract of insurance 
by the applicant without the intervention of the examiners. The 
application and medical examiners’ report are physically at- 
tached to each other. The applicant is required to certify under 
his signature that his answers, as the medical examiners’ re- 
port states them, are correctly recorded by the examiners. In 
view of the language of this application, we have no difficulty in 
reaching the conclusion that no application could be considered 
as having been taken until the medical examiners’ report was 
filled out and certified as correct by the applicant. 

It is said that the examiners are the agents of the insurance 
company, and that their report is for the exclusive benefit of the 
insurance company, and that the applicant’s duties are at an end 
when he signs the application. The information furnished in 
the application itself is for the exclusive benefit of the company, 
as much so as is that contained in the examiners’ report. In 
each case the applicant largely supplies the information fur- 
nished. So far as the family and personal history of the appli- 
cant is concerned, the medical examiner’s function is that of an 
amanuensis only. Nor is it correct to say that the applicant, 
having signed the application, has no further duty to perform. 
On the contrary, after the examiner completes his report, the 
applicant is expressly required to certify that his answers, as 
incorporated in it by the examiner, are correct. The application 
is not complete even as to the applicant until he has done this. If 
it be conceded that the medical examiners solely represent the 
company in what they do, it still remains true that, after their 
task has been finished, the applicant is called upon to take the 
final step by certifying under his hand to the correctness of at 
least a part of what the examiners have done. Until this certifi- 
cate has been affixed to the examiners’ report, there is no appli- 
cation, such as is required by the company for submission to it 
for acceptance or rejection. 

[3] Applying this principle to the facts of this case, the ap- 
plication, though signed in Alabama and there turned over by 
the applicant to the agent, was not then completed, nor was its 
delivery to the agent final, and for the purpose of transmission 
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to the company for its action. It was understood between the 
insured and Hogue that it was incomplete and not ready for 
submission to the company. It was turned over to Hogue to give 
him the opportunity to complete it by taking the medical exam- 
iners’ report, and after having accomplished that, it was under- 
stood that it was to go back to the insured for his certificate. 
Hogue after receiving the application procured the examiners’ 
report and then turned the application back to the insured for his 
certificate, which was thereupon given by him. All this was done 
in Florida, as appears without conflict from the record. The 
application consisted of two parts: (1) A request for insur- 
ance; and (2) the furnishing of the information necessary to en- 
able the company to pass upon the request. The request in this 
case was made in Alabama, but the other essential part of the 
application was completed in Florida. The application first be- 
came effective when both essentials were completed. One was 
as necessary as the other. The evidence shows that the applica- 
tion first became effective when delivered completed by the as- 
sured to Hogue at Pine Barren, Fla., after the examiners’ re- 
port and applicant’s certificate had been attached to it. The de- 
livery at Flomaton was tentative, and not final, and in no proper 
sense can it be said, in view of the undisputed facts in the record, 
that the application was there taken. 

The transmission of the application through the Mobile agent 
of the defendant to its home office becomes immaterial in view of 
the admitted fact that Hogue received the application for the 
company from the insured in Florida. The parties also con- 
templated that the policies should be delivered to the insured at 
his home in Florida, and this was afterwards done through the 
defendant’s agent at Jacksonville, Fla. We think the court erred 
in submitting to the jury the determination of the place of the 
taking of the application. 

We cannot say that the verdict of the jury for the defendants 
in error was not based on the incontestability of the policies, due 
to the conceded fact that two premiums had been paid on them 
by the insured, and a finding that the application was taken in 
Alabama, and that the Alabama statute ruled the case. 

We need not consider whether it was competent for the Ala- 
bama Legislature to control by its enactment the construction of 
a New York or Florida contract against its express terms, when 
the contract was sought to be enforced in the Federal Court of a 
jurisdiction other than that of the state of Alabama, merely be- 
cause a preliminary step to the making of a contract occurred in 
that state. Allgeyer vs. Louisiana, 165 U. S. 578, 17 Sup. Ct. 
427, 41 L. Ed. 832. 

The judgment of the District Court is reversed, and the cause 
remanded for further proceedings. 
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SUPREME COURT OF NORTH CAROLINA. 


CARSON 
vs. 


NATIONAL LIFE INS. CO et aL.* 


LIFE INSURANCE—ASSIGNMENT OF POLICY. 


A written instrument signed and acknowledged by insured and the benefi- 
ciary, providing that the insured thereby assigned to a third person 
the insurance policy and empowered the assignee to recover thereon, 
appointing him the insured’s attorney irrevocably to take all steps 
necessary to such recovery, was the written contract of the beneficiary 
and amounted in form to an absolute assignment of his rights, though 
he was not named in the body of the instrument. 


(For other cases, see Insurance, Cent. Dig. § 479; Dec. Dig. § 209.) 


ACTION BY ASSIGNEE—PROOF. 


In an action over the proceeds of an insurance policy, defendant, 
to sustain his contention that the assignment of the policy to plaintiff, 
though absolute in form, was in fact only a pledge, need only pro- 
duce a preponderance of the evidence, and not necessarily “clear and 
convincing” evidence. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 


665.) 


Appeal from Superior Court, Pitt County; Cline, Judge. 

Action by S. T. Carson against the National Life Insurance 
Company and George Briley. From a judgment for plaintiff, 
defendant Briley appeals. New trial ordered. 

Civil action to recover on a life insurance policy, tried before 
his honor E. B. Cline, judge, and a jury, at September term, 
1912, of the Superior Court of Pitt County. The policy, in the 
sum of $1.000, was issued by the company on the life of one 
David A. Briley for the benefit of his son George. David hav- 
ing died, the suit was instituted by plaintiff, claiming to be the 
owner under an absolute assignment from both David A., the 
assured, and George, the beneficiary, evidenced by written con- 
tract in terms as follows :— . 

“Absolute Assignment with Power of Attorney. (Duplicate.) 
In consideration of the sum of one dollar and of other valuable 
considerations to me in hand paid, the receipt whereof is hereby 
acknowledged, I, David A. Briley, of Bethel Township, in the 
county of Pitt and state of North Carolina, issued 24th day of 
March, 1906, by the National Life Insurance Company, of 
Montpelier, Vt., for the sum of $1,000.00 and number 180121, 
do hereby assign, transfer and set over unto S. T. Carson. of 
Bethel, N. C., in the county of Pitt, and state of North Caro- 
lina, the said policy or contract of insurance with all its benefits 


* Decision rendered, March 5, 1913. 77 S. E. Rep. 353. 
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subject to its conditions and to the rules and regulations of the 
said National Life Insurance Company, to have and to hold the 
same unto the said assignee, his executors or administrators for- 
ever. And I do hereby authorize and empower the said S. T. 
Carson, his executors or administrators, to surrender said policy 
or contract of insurance at any time at or before its maturity, 
for its cash value as the same may be determined by the said 
National Life Insurance Company at the time of said surrender, 
and to give to said company a valid and sufficient receipt therefor 
in the form required by said company, which receipt I hereby 
promise and agree shall be binding upon me, my heirs, executors 
or administrators, and more fully to accomplish and effectuate the 
purpose of this assignment, I do hereby make, constitute and 
appoint the said S. T. Carson, his administrators, or executors, 
my attorney irrevocable, to take all proceedings in my name 
and stead, but to his use to ask, demand, levy, require and re- 
ceive of and from the said National Life Insurance Company, or 
others, all and singular, the sum and sums of money which shall 
and may be found due and payable, belonging and coming unto 
me by any means whatsoever for, by or on account of the above- 
named policy or contract of insurance, whether by death or by 
act of the insured, or maturity under its terms, without the pay- 
ment to me of any further consideration. And for the consid- 
eration above expressed, I hereby, for myself, my heirs, execu- 
tors or administrators do covenant and guarantee to the aforesaid 
assignee, his executors or administrators, that the aforesaid policy 
or contract of insurance No. 180121, belongs to me and is free 
and clear from all lyens and incumbrances, that I have made no 
other transfer or assignment of, nor power of attorney to col- 
lect upon the same, which is now in force, that it is not affected 
by any proceedings in bankruptcy or insolvency instituted by or 
against me since its issue, that I have good right, full power and 
lawful authority to assign the same in manner and form afore- 
said, that I will at any time hereafter, at the cost of the said 
assignee, his executors or administrators made, do, execute or 
procure to be made, done, or executed, such reasonable assur- 
ances, acts and instruments for the more effectual confirmation of 
this assignment as may be requested by him or them, and that 
the said assignee, has by the value paid by the said assignor, an 
insurable interest in the life insured, as represented by said policy 
or contract of insurance to an amount equal to its greatest value 
under any circumstances. In witness whereof, I have hereunto, 
and to duplicate hereof, set my hand and seal, this 9th day of 
October, A. D. 1907. 

his 

“David X A. Briley [L. S.] 
mark 
his 
“George X Briley. 
mark 
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“State of North Carolina, County of Pitt—ss.: Be it known 
that on the 19th day of October, A. D. 1907, before me, a notary 
public in and for said county in the state aforesaid, duly com- 
missioned and sworn, personally came and appeared David 
Briley and George Briley, of legal age, to me personally known, 
and known to me to be the same person described in, and who 
executed the foregoing instrument, and to me acknowledged the 
same to be their free act and deed. In testimony whereof, I have 
hereunto subscribed my name and affixed my seal of office, the 
day and year last above written. 

“W.H. Woolard, Notary Public. 

“My commission expires 10-26-07.” 

Suit having been instituted against the company, it paid the 
amount due on the policy into court, accompanied by the state- 
ment that it had been notified by George Briley, the son and 
beneficiary, that he was the owner, and suggesting that said 
George be made a party. This having been done, George Briley 
answered, denying that he had knowingly signed the contract, 
alleged that the signatures had been procured by fraud, and fur- 
ther in effect that the policy had been by him turned over to 
plaintiff and the written contract signed by him under a further 
agreement and understanding that the policy and its proceeds 
should be held by plaintiff as collateral for certain amounts 
which plaintiff had advanced and might be required to advance 
in keeping the policy alive by payment of premiums, and so 
demanded judgment that after allowing plaintiff for all sums 
advanced by him and 6 per cent interest that the remainder of 
the money be paid to defendant. The court charged the jury 
properly on the issues as to fraud in the execution of the con- 
tract, and being of opinion that the instrument if executed by 
George Briley amounted to absolute assignnfent of the policy, 
and the same being in writing, defendant could only claim an 
interest in the policy or its proceeds by establishing his alleged 
agreement by clear, strong, and convincing testimony, etc.; the 
position being expressed in the charge as follows: “Therefore, 
where one alleges that a will or deed, or an assignment of an 
instrument absolute upon its face, was in fact intended for a 
different purpose, then the person alleging this condition or trust 
which he seeks to attach to the paper must satisfy the jury by 
evidence that is clear, strong, cogent, and convincing that the 
alleged agreement between the parties, which does not appear 
upon the face of the paper, was in fact a part of the agreement 
between them at the time, and that this intent should be in- 
cluded in the paper writing.” Defendant excepted. Verdict on 
the issues for plaintiff. Judgment, and defendant again ex- 
cepted and appealed. 


Harry SKINNER and ALBION Dunn, both of Greenville, for 
Appellant. 
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Junius Brown and S. J. Everett, both of Greenville, for Ap- 
ellee. 
, Hoke, J. (after stating the facts as above). 

[1, 2] As a general rule, one who subscribes his name to a 
written contract at the place usual for obligors in such a paper is 
bound by its terms as a written agreement, though his name 
may not so appear in the body of the instrument (9 Cyc. p. 301) ; 
the test being whether, on perusal of the entire instrument and 
without the aid of extrinsic evidence, it plainly appears that 
such signer intended to execute it and be bound by its terms. 
Clark vs. Rawson, 2 Denio (N. Y.) 135; Perkins vs. Goodman, 
21 Barb. (N. Y.) 218; Ex parte Fulton, 7 Cow. (N. Y.) 484; 
Thompson vs. Coffman, 15 Ore. 631, 16 Pac. 713; Staples vs. 
Wheeler, 38 Me. 372; Danker vs. Atwood, 119 Mass. 146; 
Amer. Digest (Cent. Ed.) Contracts, § 773. By reason of the 
test suggested, the principle will to a great extent, but not uni- 
versally, be confined in its application to contracts which create 
a present obligation and are on their face unilateral in operation, 
as in the case of a promissory note, and is not permissible where 
the written instrument contains mutual or dependent stipulations, 
so that, without the aid of extrinsic evidence, it cannot be de- 
termined whether a third person who joins in subscribing to the 
paper intended to come under obligation to one or the other of 
the contracting parties; an instance of this occurring in Black- 
mer vs. Davis, 128 Mass. 538. It is also held with us and by 
the weight of authority elsewhere that the general rule does not 
obtain in instruments conveying or assigning rights and interests 
in reality, more particularly when the rights of married women 
are claimed or assailed under deeds purporting to be made by 
the husband and in which the wife’s name only appears with 
him as subscriber to the instrument. In such case the decisions 
are that to bind the wife or convey or affect her interests there 
must be apt and operative words of assignment by her in the 
body of the deed. See King vs. Rhew, 108 N. C. 696, 13 S. E. 
174, 23 Am. St. Rep. 76; Harrison vs. Simons, 55 Ala. 510; 
Bruce vs. Wood, 42 Mass. (1 Metc.) 542, 35 Am. Dec. 380; Lan- 
caster vs. Roberts, 144 Ill. 213, 33 N. E. 27. In the case before 
us, while the contract purports to assign an existent interest in 
the absence of some contrary stipulation in the policy of insur- 
ance, the right to make such assignment rests with the beneficiary 
George Briley (Bliss on Life Insurance [2d Ed.] § 337), and on 
a perusal of the entire instrument it plainly appears that it was 
his intent to transfer the policy to the i-signee. He could have 
had no other reasonable purpose, and under the general prin- 
ciple first stated the judge correctly ruled that the paper writing 
was the written contract of said beneficiary and amounted in form 
to an absolute assignment of the same. 

[3] While we uphold his honor’s decision in the respect sug- 
gested, we are of opinion that he erred in charging the jury that 

Vol. XLII.—40. 
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the defendant was required to establish his position on the second 
issue “by clear and convincing evidence”; such position being 
that the policy, though taken under an assignment absolute in 
form, was in fact held as collateral. This wholesome rule as to 
the degree of proof has been frequently held to apply in this 
state and in proper case obtains both as to real and personal con- 
tracts. (Sallenger vs. Perry, 130 N. C. 134, 41 S. E. 11); but 
in the case before us, and others of like import, it only prevails 
where it is sought to alter or reform a written instrument or 
annex a trust thereto because it is necessary to do so in order 
to assert the right claimed or to avoid a material contradiction of 
a written contract or the portion of it which the parties have 
reduced to writing. Thus when it is alleged that a deed convey- 
ing realty, absolute in form, was intended as a mortgage, con- 
tracts concerning realty are required to be in writing, and in 
order to carry out the contract as claimed it is necessary to re- 
form a solemn written instrument, and the principle referred to 
applies, and where, as in the case of Sallenger vs. Perry, supra, 
the position contended for involves a direct contradiction of the 
written contract, this, too, necessitates a change in the written 
instrument and must be established by the same degree of proof. 
The recent cases of Fertilizer Works vs. McLawhorn, 158 N. C. 
274, 73 S. E. 883, Walker vs. Venters, 148 N. C. 388, 62 S. E. 510, 
and White vs. Carroll, 147 N. C. 330, 61 S. E. 196, are instances 
of this character; but in these assignments of ordinary mer- 
cantile or business contracts it is very generally held that it is 
competent for the parties to prove by parol that as a part of the 
agreement the instrument should be held as collateral to secure 
a debt. Such a position does not necessarily require or involve 
a change in the writing, but, recognizing the contract as written 
and as necessary to pass the title, it only superadds the addi- 
tional stipulation indicated which the parties have made by 
parol. It presents a case where part of the contract only is in 
writing, and the additional feature, having been made by parol 
and being valid when so made, can be shown and established by a 
preponderance of the proof. The principle was discussed in two 
cases at the present term (Pierce vs. Cobb, 77 S. E. 350, and 
Lytton vs. Lumber Co., 77 S. E. 233), and is illustrated in sev- 
eral recent decisions of the court (Typewriter Co. vs. Hard- 
ware Co., 143 N. C. 97, 55 S. E. 417; Evans vs. Freeman, 142 
N. C. 61, 54 S. E. 847), and, as stated, is very generally applied 
in assignments of these ordinary mercantile contracts taken as 
collateral to secure indebtedness including insurance policies, cer- 
tificates of stock, etc. (Kendall vs. Insurance Co., 171 Mass. 568, 
51 N.E. 464; Riley vs. Bank, 164 Mass. 482, 41 N. E. 679; West- 
bury vs. Simmons, 57 S. C. 467, 35 S. E. 764; Chamberlain vs. 
Butler, 61 Neb. 730, 86 N. W. 481, 54 L. R. A. 338, 87 Am. St. 
Rep. 478; and principle referred to in editorial note at page 511 
of 87 Am. St. Rep.; Brick vs. Brick, 98 U. S. 514, 25 L. Ed. 256). 
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[4] We are not inadvertent to the statement in the’ record at 
the top of the written contract purporting to describe the same as 
“an absolute assignment and power of attorney.” It was not 
shown that such a heading was, or was intended to be, a con- 
stituent part of the contract, and for aught that appears it may 
be only an estimate of plaintiff as to its contents, and certainly 
on the facts presented it should not be allowed substantial effect 
in the interpretation. Millhisersen vs. Erdmann, 103 N. C. 27, 
g S. E. 582; Summers vs. Hibbard, 153 Ill. 102, 38 N. E. 899, 
46 Am. St. Rep. 872; 2 Page on Contracts, § 600. 

For the error indicated, defendant is entitled to a new trial 
of the cause, and it is so ordered. 

New trial. 


—-— -@+@. 


COURT OF APPEALS OF MARYLAND. 


SUPREME CONCLAVE IMPROVED ORDER OF HEPTASOPHS 
US. 
REHAN.* 


MUTUAL BENEFIT ASSOCIATIONS — CONTRACTS — SUICIDE 
—RETROACTIVE LAWS—INSANITY. 

Where at the time a beneficial association issued a certificate of member- 
ship to plaintiff’s deceased, there was no by-law regarding suicide, 
a condition that the death benefit would only be paid if the member 
complied with laws thereafter enacted did not give the order power 
to later bind a beneficiary by a law that no full benefit should beé 
paid where the member committed suicide while insane, but did 
give power to pass a law providing that no benefit would be paid if 
the member committed suicide while sane no sane person having a. 
vested right to commit suicide. 

(For other cases, see Insurance, Cent. Dig. § 1855 Dec. Dig. § 719.) 


MUTUAL BENEFIT ASSOCIATIONS—SUICIDE—PLEADING. 


In an action against a benefit association by a beneficiary of a deceased 
member, an answer to the complaint that the member committed 
suicide was demurrable, where it did not allege that the member was 
not insane at the time, where a by-law, providing that no full bene- 
fit would be paid where the member committed suicide, was not 
binding on such beneficiary if the member committed suicide while 
insane. 

se 7 cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 

15. 


Appeal from Court of Common Pleas. 

Action by Annie Rehan against the Supreme Conclave Im- 
proved Order of Heptasophs. Judgment for plaintiff, and de- 
fendant appeals. Affirmed. 


* Decision rendered, Dec 5, 1912. 8&5 Atl. Rep. 1035. 
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Burke, J. 

On the tenth day of November, 1898, the Supreme Conclave 
of the Improved Order of Heptasophs, a fraternal beneficiary 
association (a corporation duly organized and doing business in 
this state), issued its certificate of membership of John P. Rehan. 
The certificate provided for the payment from the benefit fund 
of the association, under certain conditions hereafter mentioned, 
of $1,000 to his wife, Annie Rehan, the plaintiff in this case and 
the appellee on this record. The certificate was issued upon the 
condition, among others, “that the said member complies in the 
future with the laws, rules and regulations now governing said 
conclave and fund, or that may be hereafter enacted by the 
supreme conclave to govern said conclave and fund.” 

In 1903 the association enacted the following law: “Sec. 257. 
No benefit shall be paid the beneficiary or beneficiaries of any 
member committing suicide (sane or insane): Provided, how- 
ever, that where such suicide has completed one year of member- 
ship (although the supreme conclave shall by his act be released 
from all claims represented by the benefit certificate), his bene- 
ficiary or beneficiaries shall, nevertheless, receive from the supreme 
conclave a sum of money in full discharge of all demands, which 
he, she or they might otherwise have upon said supreme conclave, 
equal to an equitable proportion of the total benefit, such equity 
to be determined by the number of years the suicide was a member 
of the order, as related to his expectancy of life when admitted.” 
In the absence of anything to the contrary appearing in the record, 
we will assume that the law was regularly and properly passed 
-conformably to the constitution and laws of the association. 

John P. Rehan died on the 6th day of September, 1911. The 
benefit was not paid; and this action was brought to recover the 
amount named in the certificate. The case was tried in the court 
of common pleas, and resulted in a verdict and judgment for the 
plaintiff for $1,000, and from this judgment the defendant has 
appealed. 

When this certificate was issued and accepted, there was no 
suicide law of the association in force. The defense relied on 
was that John P. Rehan committed suicide, and that the law we 
have transcribed governed the case, and that under that law the 
plaintiff was entitled to receive only the sum of $471, which 
amount the defendant tendered itself ready to pay. The plaintiff, 
however, contends that this after-enacted law is not binding upon 
her, and does not affect her rights under the certificate. 

[1] The precise questions presented, which were raised by de- 
murrer to the defendant’s fourth and fifth pleas and by the plain- 
tiff’s demurrer to the defendant’s rejoinder to the replication to the 
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third plea, are these: First. Was it within the power of the de- 
fendant, by the enactment of this law, to reduce the amount pay- 
able to her as expressed in the certificate? Secondly. If the by- 
law is valid and binding upon her, do the defendant’s pleadings 
disclose a defense within its terms? ‘This is a narrow question, 
and is one which has not heretofore been passed upon by this 
court. It is an important question both to societies of this char- 
acter and to their members. The trial court sustained the demur- 
rers, and held that the defendant’s pleadings did not disclose a 
good defense to the suit. It, however, granted leave to the de- 
fendant to plead over within ten days. The defendant declined to 
plead further; and judgment was entered upon the demurrers in 
favor of the plaintiff. 

There appears to be a general concurrence of authority in sup- 
port of these two propositions: First, that a general power to 
amend the laws reserved either by the constitution or by-laws of a 
fraternal benefit society does not authorize an amendment which 
impairs the vested rights of the members. Secondly, that where 
a member of a fraternal benefit society agrees in his application 
for membership to be bound by the rules, or laws then in force, or 
which might be thereafter adopted, the society, after he has be- 
come a member, may enact reasonable rules and amendments, and 
bind him to their observance. Brown vs. Grand Fountain, etc., 
28 App. D. C. 200; Strang vs. Camden Lodge, 73 N. J. Law, 
500, 64 Atl. 93; Lange vs. Royal Highlanders, 75 Neb. 188, 106 
N. W. 224, 110 N. W. 1110, 10 L. R. A. (N. S.) 666, 121 Am. 
St. Rep. 786; Fraternal Union of America vs. Zeigler, 145 Ala. 
287, 39 South 751; Court of Honor vs. Hutchens (Ind. App.) 
79 N. E. 409; Zimmerman vs. Supreme Tent, 122 Mo. ara 591, 
99 S. W. 817; Ayers vs. Grand Lodge, 188 N. Y. 280, 80 N. E. 
1020; Sautter vs. Supreme Conclave, 72 N. J. Law, 325, 62 Atl. 
529; Olson et al. vs. Court of Honor, 100 Minn. 117, 110 N. W. 
374,8 L. R. A. (N. S.) 521, 117 Am. St. Rep. 676, to Ann. Cas. 
622; Mathieu vs. Mathieu, 112 Md. 625, 77 Atl. 112. 

In Lange vs. Royal Highlanders, supra, the court said that a 
member of a fraternal benefit society, “who agrees in his applica- 
tion, or has the agreement incorporated in his policy or benefit 
certificate, that he will comply with the by-laws of the company 
then in force or thereafter to be adopted, is bound by subsequent 
by-laws the same as those in force at the time his certificate was 
issued, provided that such subsequent by-laws are reasonable in 
their nature, and are properly adopted in conformity of the rules 
of the order and the statutes governing such associations.” 

In Ayers vs. Grand Lodge, supra the court said: “An amend- 
ment of by-laws, which formed part of a contract, is an amend- 
ment of the contract itself; and, when such a power is reserved 
in general terms, the parties do not mean, as the courts hold, that, 
the contract is subject to change in any essential particular at the 
election of the one in whose favor the reservation is made. It 
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would be not reasonable, and hence not within their contempla- 
tion, at least in the absence of stipulations clearly specifying the 
subjects to be affected, that one party should have the right to 
make a radical change in the contract, or one that would reduce 
its pecuniary value to the other. A contract which authorizes one 
party to change it in any respect that he chooses would in effect 
be binding upon the other party only, and would leave him at the 
mercy of the former; and we have said that human language is 
not strong enough to place a person in that situation.” The two 
cases from which we have quoted express the practically unani- 
mous view of the courts upon the two propositions stated. 

Although these general principles are well settled, there is a 
diversity of opinion as to what are reasonable changes or amend- 
ments. Confining our attention to the precise legal question first 
presented for consideration in this case, viz., the right of the de- 
fendant, by the after-enacted law transcribed, to reduce the 
amount payable to the beneficiary named in the certificate, the 
plaintiff in this case, in the event the insured committed suicide, 
“sane or insane”, we find some conflict in the authorities. 

In some jurisdictions it is held that a subsequently adopted 
amendment, partially or totally depriving the beneficiary of rights 
under the certificate in the event of suicide of the insured while 
sane or insane, is reasonable and valid. Other courts hold that 
such an amendment is wholly ineffective as to outstanding certi- 
ficates issued when there was no suicide law in force, notwith- 
standing the insured had agreed in the contract to be bound by 
after-adopted laws. In other jurisdictions it is held that such a 
retroactive law is valid so far as it relates to members committing 
suicide while sane, but is invalid so far as it attempts to affect the 
rights of the beneficiary where the member has taken his own life 
while insane. This is the position taken by the New York, Vir- 
ginia, Minnesota, and some other courts, and is based upon reasons 
manifestly sound and just to both parties to the contract. 

The crucial question in all the cases has been one of construc- 
tion, the courts, however, differing upon the reasonableness vel non 
of the new law; and, in deciding this question, reference has 
always been had to the nature and purposes of the contract, read 
in the light of the objects of the order. These contracts, like other 
contracts, confer vested rights and interests upon the member ; and 
it would be most unreasonable and unjust to hold that, under a 
general reserved power to amend, or upon a general stipulation 
of the insured that the society might amend, one party to the con- 
tract had the power to destroy the rights of the other. Such a 
construction would put the rights of one party to the ¢tontract 
wholly at the mercy of the other. 

In Olson vs. Court of Honor, 100 Minn. 117, 110 N. W. 374, 8 
L. R. A. (N. S.) 521, 117 Am. St. Rep. ro Ann. Cas. 622, 
the. insured in his application expressly agreed that he would 
strictly comply with the constitution, laws, and rules then in force, 
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or thereafter to be enacted or adopted. When the certificate 
was issued and delivered, a by-law of the association then in force 
provided that: “This order will not pay the benefits of members 
who commit suicide, whether sane or insane, except it be commit- 
ted in delirium resulting from illness, or while the member is under 
treatment for insanity, or has been judicially declared to be insane; 
but in all cases not within said exceptions the amount of money 
contributed to the benefit fund by such member shall be returned 
and shall be paid to the beneficiary out of said fund in lieu of 
the benefit.” The application for membership contained this pro- 
vision: “I further understand and agree that the laws of the 
order now in force, or hereafter enacted, enter into and become 
a part of every contract of indemnity by and between the mem- 
bers of the order and govern all rights thereunder.” In the 
place of the original by-law, the association, after the issuance 
of the certificate, adopted the following: “If a benefit member 
commits suicide, whether sane or insane, voluntary or involun- 
tary, there shall be payable to the beneficiaries entitled thereto 
five (5) per cent of the face of the certificate for each year he 
shall have been continuously a member of the society, and after 
twenty (20) years of continuous membership the certificate shall 
be payable in full.” The assured committed suicide, and suit 
was brought upon the certificate by the beneficiary. The trial 
court held that the by-law in force when the certificate was issued 
governed the case, and instructed the jury that the plaintiffs 
were entitled to recover the full amount named in the certificate, 
unless the insured committed suicide; but, if she did, then the 
defendant was entitled to a verdict, unless the jury further found 
that she was at the time under treatment for insanity. In pass- 
ing upon this prayer, the court said: “It is the contention of the 
defendant that it was by virtue of the provisions of the provisions 
of the original contract that the society might change its by-laws, 
and that the members should be bound thereby. It is obvious 
that such a provision must receive a reasonable construction. It 
would be unreasonable to construe it as giving the society plenary 
power to change its by-laws in any manner it might elect, for, 
if such construction were to obtain, then the original contract 
would be simply one to the effect that the society would pay the 
beneficiary, in case of the death of a member, in accordance with 
the terms of the contract or in accordance with such new, other, 
or further contract as it might elect thereafter to make for the 
parties. It seems clear that where the member—that is, the in- 
sured—gives in advance the general consent to a change in the 
by-laws, and agrees in his certificate to abide by all the laws there- 
after enacted by the society, he does not intend thereby that the 
society shall have the power to impair, in essential particulars, 
the contract for the payment of a specific sum to his beneficiary 
which it agreed by its certificate to pay or in other words, he does 
not consent that the society may make, without consulting him, 
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a new contract for the parties. It has accordingly been held by 
this court, in accordance with the weight of judicial authority, 
that the general consent and agreement of a member of a mutual 
benefit society, in his application and certificate, to be bound by 
any future changes in the constitution, by-laws, and rules of the 
society that it may enact in the future are subject to the implied 
condition that they must be reasonable. * * * The precise 
question in this case is whether the change in the by-laws of the 
society was reasonable whereby it attempted to relieve itself from 
liability to pay the stipulated benefit when the death of the mem- 
ber resulted from suicide while under treatment for insanity, 
which it contracted for by its certificate and original by-laws. 
There are a number of cases which hold, in effect, that a mutual 
benefit society may legally make such a change in its by-laws, 
where a general power to change its laws has been reserved. See 
Supreme Commandery, etc., vs. Ainsworth, 71 Ala. 436 [46 Am. 
Rep. 332]; Hughes vs. Wisconsin Odd Fellows Mutual Ins. Co., 
98 Wis. 292 [73 N. W. 1015]; and Daughtry vs. Knights of Py- 
thias, 48 La. Ann. 1203 [20 South. 712, 55 Am. St. Rep. 310]. The 
change, however, in the by-laws in the case at bar is quite as 
fundamental as the respective changes of Thibert vs. Supreme 
Lodge, etc. [78 Minn. 448, 81 N. W. 220, 47 L. R. A. 136, 79 
Am. St. Rep. 412], supra, and Tebo vs. Supreme Council, etc. 
[89 Minn. 3, 93 N. W. 513], supra; and, unless we overrule 
those cases, we must hold that the change in the by-law in this 
case was also unreasonable.” ‘This case and the case of Plunkett 
vs. Supreme Conclave, 105 Va. 643, 55 S. E. 9 followed the cases 
of Shipman vs. Protected Home Circle, 174 N. Y. 398, 67 N. E. 
83, 63 L. R. A. 347, and Weber vs. Supreme Tent, etc., 172 N. Y. 
490, 65 N. E. 258, 92 Am. St. Rep. 753. 

In the last-cited case, one of the precise questions now. under 
consideration was decided. Chief Justice Parker, speaking for 
the court, stated the question and the reasons upon which the 
decisions of the court permitting a recovery was rested. This 
case was directly approved in Shipman vs. Protected Home 
Circle, 174 N. Y. 398, 67 N. E. 83, 63 L. R. A. 347, in which 
the court said that the conclusion reached was not in conflict 
with the doctrine announced in Weber’s Case, supra, “for in that 
case there was a finding that the deceased member took his own 
life while insane; and, as already pointed out, that was a risk 
which was included in his contract, and therefore his beneficiary 
was entitled to claim the fund.” “At the time Weber joined the 
ordered and received his policy,” said Judge Parker, “the rules of 
the defendant and the contract of insurance provided that the 
contract should be void if the party committed suicide within 
one year, whether sane or insane. Before Weber’s death, defend- 
ant undertook to amend its by-laws and rules so as to extend the 
time from one year to five within which self destruction, whether 
the result of an insane act or an intentional one, should operate 
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to destroy the policy ; and it insists that the amendment was legal- 
ly accomplished, and that the self-destruction of the defendant 
within the five years, although an insane act, operated to deprive 
this plaintiff of all right of recovery. Plaintiff challenges the 
alleged amendment and insists that it was not legally accomplished, 
and hence is not available as a defense. But the disposition 
which we deem it necessary to make of this appeal renders it 
unnecessary to pass upon that question; and hence we shall 
assume, without deciding, that defendant took all the steps neces- 
sary to bring about this change in its laws. This brings us 
directly to the question whether defendant had the power by 
amendment, long subsequent to the taking out of the policy by 
its member, to deprive his beneficiary of all rights under the policy 
in the event of unintentional self-destruction on the part of the 
insured; for, in the eye of the law, the taking of life by an 
insane person, whether it be his own or that of some other person, 
is not an act for which he is responsible. In the Century Dic- 
tionary, a suicide is defined to be: ‘One who commits suicide; at 
common law, one-who, being of the years of discretion and sound 
mind destroys himself.’ And the act itself is defined to be ‘De- 
signedly destroying one’s own life. To constitute suicide at com- 
mon law the person must be of years of discretion and of sound 
mind.’ This distinction was evidently in the minds of the drafts- 
men of the rules of the defendant, for they provided that mem- 
bers who should commit suicide within one year from the time 
of their admission, whether sane or insane, should not secure to 
others any benefits from the membership. It was entirely com- 
petent, of course, for defendant to provide in the contract between 
it and its members that there should be no recovery in the event 
that, within a given period, the insured should take his own life, 
although insane; and it could as well have provided that the effect 
of death by consumption should be to avoid the policy and 
deprive it of all force, and the same could be said of typhoid fever 
or any other disease. But it did not see fit to include any of 
these diseases, nor even unintentional self-destruction after a 
period of one year. The query, therefore, is whether one who 
has become a member of this order, and entered into a contract 
with it, may be deprived of rights under it by a subsequent 
amendment of the by-laws, providing that unintentional self- 
destruction shall avoid the policy. It needs no amendment to the 
by-laws to accomplish that result, where a person of sound mind 
deliberately takes his own life, for in such case as the Supreme 
Court of the United States held in Ritter vs. Insurance Co., 169 U. 
S. 139, 18 Sup. Ct. 300, 42 L. Ed. 693, it is an implied condition 
of the policy that insured will not purposely, when in sound mind, 
take his own life, but will leave the event of his death to depend 
upon some cause other than deliberate, willful self-destruction. 
So, if the proof were that the defendant, while of sound mind, 
intentionally took his own life, there could be no recovery, 
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although the policy were silent upon the subject. But uninten- 
tional self-destruction, whether due to insanity or accident, after 
the lapse of a year from the making of the contract, was as much 
insured against as death from typhoid fever or consumption ; and 
an amendment to its by-laws, providing that the death of an 
existing member from any of these causes should render the 
policy void, would deprive the party of vested contract rights. An 
amendment which effects such a result, we have recently held, 
may not be made, because it is an unreasonable amendment, des- 
troying contract rights instead of regulating the administration 
of the corporation and its members within reasonable bounds. 
Parish vs. New York Produce Exchange, 169 N. Y. 34, 
61 N. E. 977, 56 L. R. A. 149. The division line between 
proper and improper amendments, and the authorities bear- 
ing thereon, were sufficiently considered in that case. In this 
one it suffices in conclusion to say that this defendant cannot, by 
amendment to its rules, deprive persons already insured, or their 
beneficiaries, of their rights under contracts of insurance in the 
event that death should ensue from specified causes necessarily 
insured against by the original contract. This contract insured 
Weber against unintentional self-destruction after one year; and 
the defendant had not the power to take away the right thus se- 
cured without his consent. As against him and the beneficiary 
under his contract, therefore, that part of the amendment which 
provided, in effect, that self-destruction while insane, within five 
years from the date of the policy, should render the policy void, 
was unreasonable and ineffectual.” 

In the Shipman Case, supra, the question was, as one of the 
questions is here, as to the binding effect of a new law upon the 
wife of a member who had committed suicide while sane; the 
member having agreed to be bound by after-enacted laws of the 
society. The court held the by-law valid so far as it related to 
members committing suicide while sane, saying, “to the extent 
that the amended by-law provides for a forfeiture of contract 
rights in event of suicide by the insured while sane, it is valid: 
First, because it invades no vested right of the insured; and, 
second, because it is a fundamental, though unexpressed, part of 
the original contract that the insured should not intentionally 
cause his own death. If we assume, therefore, that the original 
contract and by-laws were silent upon the subject of suicide by 
the insured while sane, the amended by-law is valid, because 
there could be no such thing as a vested right to commit suicide, 
and for the further reason that there is nothing more than the 
written expression of a provision which the law had read into 
the contract at its inception.” 

We therefore hold, upon what we regard as the safer, sounder, 
and more reasonable rule upon this question, that the after- 
enacted by-law before us is not binding upon the plaintiff, if her 
husband took his own life while insane, but that it is binding 
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upon her if he committed suicide while sane. There is nothing 
in the case of Mathieu vs. Mathieu, 112 Md. 625, 77 Atl. 112, in 
conflict with this doctrine. That case related to changes in the 
by-laws invalidating a previous designation of a beneficiary. The 
court found the change to have been reasonable upon the facts 
of the case. After quoting the by-laws and referring to the provi- 
sions of the application for membership, the court, in assigning its 
reasons for holding the by-laws reasonable, said: “The amended 
by-laws imposed no hardship upon the member. They gave him 
the right to make a new designation of his beneficiary, if he de- 
sired to do so, in all cases in which the original designation 
became inoperative by their passage, and also made it lawful for 
him to redesignate the same beneficiary. It was only in the event 
of his failure to exercise his right of making a redesignation or a 
new designation that the fund became payable on his death to the 
members of his immediate family in the order of precedence 
under which his widow was first entitled to it.” 

[2] 2. This brings us to the consideration of the only remain- 
ing question: Do the allegations of the defendant’s pleadings 
disclose a defense, under the valid and binding provision of this 
law, which we have held to operate upon her rights under the 
certificate? There is no allegation that the member was sane or 
insane at the time he took his own life; nor is it alleged, as it was 
in Plunkett’s Case, supra, that the deceased “died from the effects 
of a pistol wound inflicted by himself with suicidal intent ; nor as 
in Tisch vs. Protective Home Circle, 72 Ohio St. 233, 74 N. E. 
188, that the death of the insured “was caused by a pistol shot 
fired purposely by herself with suicidal intent,” which fact in 
that case was admitted by the plaintiff ; nor is there any allegation 
that the member intentionally or purposely destroyed his own 
life. The defense rests upon the by-law and the mere allegation 
that the member committed suicide. The case of this appellant 
vs. Miles, 92 Md. 613, 48 Atl. 845, 84 Am. St. Rep. 528, shows 
that this court has been careful to protect the rights of certificate 
holders in the defendant association. 

In the Miles Case this court held that the mere fact that the 
insured had committed suicide would not bar a recovery under 
the contract. Judge Jones speaking for the court, said “The 
court refused to instruct the jury that, notwithstanding there was 
no condition in the contract between the defendant and the as- 
sured that the defendant should be exempt from liability to pay 
the insurance to the beneficiary in case the death of the assured 
occurred by suicide, the plaintiffs were not entitled to recover, if 
the jury found the cause of death to be suicide. We think this 
ruling is in accordance with what has been the generally accepted 
doctrine in regard to suicide as a defense in cases the nature of 
this. In the present case this doctrine was very justly applied, 
The charter of the defendants stated the object of the incorpora- 
tion thereunder to be for ‘beneficial purposes, and to provide an 
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endowment fund to be faid to the family or friends of a deceased 
member.’ Its constitution described one of the objects of the 
order to be ‘to create and maintain, by stated and fixed contribu- 
tions, a benefit fund from which, on satisfactory evidence of the 
death of a member, who has complied with all the lawful require- 
ments of the order, a sum not exceeding $5,000 shall be paid to 
his beneficiary or beneficiaries.’ The whole spirit and design of 
the order is, according to its professed object, to assist members 
and relieve them in sickness while they live, and to provide for 
the needs of their families and friends in case of their death— 
those of the families and friends of the deceased members who 
are made the objects of care by the order but have no more control 
over the cause of death than have the members of the order. Their 
need of assistance is the same, whatever the cause of death. To 
refuse them this assistance for a cause over which they have no 
control would not accord with the expressed objects of the order, 
and would be contrary to the spirit which professedly prompted 
its organization.” 

Had the defendant’s pleadings showed that the insured, while 
sane, had intentionally or designedly taken his own life, they 
would have disclosed an excepted cause of liability within the 
terms of the by-law. 

In Travelers’ Insurance Co. vs. Nicklas, 88 Md. 470, 41 Atl. 
go6, the provision in the policy, upon which the defendant relied, 
was as follows: “If the insured shall die by suicide, whether the 
act be voluntary or involuntary, felonious or otherwise, or 
whether the insured be sane or insane at the time of the act, then 
* * * this policy shall be null and void and of no effect, except 
in the case provided for in the sixth section of his policy.”” There 
was no question of insanity in the case. The evidence showed 
that the insured was found dead on the floor of his bathroom, 
fully dressed, with a pistol shot wound over his right ear, and the 
pistol on the floor near by. The court, at the instance of the 
plaintiff, instructed the jury “that, where death results from a 
pistol shot wound, self destruction is not to be presumed ; but the 
law presumes the wound was the result of accident, and the burden 
of proof is upon the defendant to show, by a preponderance of 
testimony, the wound was intentionally self-inflicted, and that it 
was not the result of accident, and that, unless the jury find from 
the evidence, that the insured intentionally shot himself, their 
verdict must be for the plaintiff.” This instruction was ap- 
proved; the court saying: “We do not understand that it was 
seriously contended that the propositions of law set forth in this 
prayer are not sustained by authority.” 

A full discussion of suicide provisions in policies of insurance, 
and a review of the decisions upon them, may be found in 2 Bacon 
on Benefit Societies and Life Insurance (3d Ed.). In section 
336 the author says: “To avoid the effect of these decisions, it 
has become customary with life insurance companies to insert in 
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their policies a stipulation that the contract shall be void if the 
insured shall ‘die by suicide, felonious or otherwise,’ ‘sane or in- 
sane,’ or ‘by suicide, sane or insane.’ These conditions have been 
generally upheld, and successfwly eliminate the element of 
suicide, so that no kind or degree of insanity will prevent the 
avoidance if the insured had the intent to do the act, even though 
the intent of an unbalanced mind, or realized the physical con- 
sequences of his act.” 

Being of opinion, for the reasons stated, that the defendant’s 
pleadings were insufficient, and that the judgment for the plain- 
tiff was properly entered, it will be affirmed. 

Judgment affirmed; the appellant to pay the costs above and 
below. 


—- eg - = 


SUPREME COURT OF SOUTH CAROLINA. 


STATE ex ret, PHCENIX MUT. LIFE INS. CO. 
vs. 


McMASTER, State Ins. Com’r* 


eae ISSUANCE OF LICENSE TO FOREIGN COM- 
PANY. 


Where a life insurance company applied for a license to do business in 
the state under Act 1910, p. 772, providing that, before such licenses 
are issued, the Insurance Commissioner shall require the company to 
deposit an approved bond or approved securities, in the discretion of 
the Commissioner, and tendered the fees and its bond with a surety, 
and where the Insurance Commissioner refused to issue a license 
unless the company showed that it had invested at least one-fourth 
of its reserve on South Carolina policies in securities named in such 
statute, with which condition the company did not offer to comply in 
any degree whatever, the company could not by mandamus in the 
nature of an appeal under Act. 1912, p. 768, entitled “An act to 
provide a method of appeal from the orders and rulings of the 
Insurance Commissioner,’ compel the Commissioner to issue the 
license. 


(For other cases, see Insurance, Cent. Dig. §§ 16, 18-22; Dec. Dig. § 20.) 


“To be officially reported.” 

Original application for writ of mandamus in the nature of an 
appeal by the State, on the relation of the Phoenix Mutual Life 
Insurance Company, etc., against Fitz H. McMaster, as Insurance 
Commissioner of the State. Application refused, and appeal dis- 
missed, 


T. MouttriE Morvecalt, of Charleston, for Petitioner. 
ATTORNEY GENERAL Lyon and M. P. De Bruut, Asst. Atty. 
Gen., for Respondent. . 


* Decision rendered, March 15, 1913. 77 S. E. Rep. 4o1. 
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Gary, C. J. 

This is an application to the court for a writ of mandamus re- 
quiring the respondent to issue to the petitioner a license to do 
business in this state as a life 4nsurance company ; and is in the 
nature of an appeal, under and by virtue of Acts 1912, p. 768, 
entitled “An act to provide a method of appeal, from the orders, 
rulings or decisions of the Insurance Commissioner.” 

[1] The questions under consideration involve the construction 
of Acts 1910, p. 772, which contain this provision: “Before licens- 
ing any insurance company to do business in this State, the Insur- 
ance Commissioner shall require each such company to deposit 
with him an approved bond or approved securities, in the discretion 
of the Commissioner, as follows: Each legal reserve life insur- 
ance company, twenty thousand dollars; each fire, accident or 
casualty or surety insurance company, ten thousand dollars.” The 
petitioner tendered the fees for a license and its bond with the Gulf 
& Atlantic Insurance Company as surety, but the respondent re- 
fused to issue a license, unless the petitioner would furnish him 
with an affidavit, showing that at least one-fourth of its reserve on 
South Carolina policies had been invested in the securities named 
in the act of 1910. The following securities are mentioned in said 
act: “Bonds of this state, or of any county, city, or town of this 
state; or first mortgage bonds on real estate in this state; or first- 
mortgage bonds of solvent domestic corporations, whose property 
is situate entirely within this state; or any property situate in this 
state and taxable therein.” 

The petitioner contends that the refusal to issue the license was 
an abuse of discretion; also, that it was in violation of article 1, 
§ 5, of the Constitution of this state, and the fourteenth amend- 
ment of the Constitution of the United States in that the petitioner 
was denied the equal protection of the laws, and was deprived of 
his property without due process of law. If the Insurance Com- 
missioner had merely ruled that he would not issue a license to the 
petitioner, unless it deposited with him approval securities, it 
would not have the right to compel him to accept an approved 
bond, as the statute unquestionably conferred upon him the power 
to exercise his discretion in this respect. The petitioner, however, 
contends that it was beyond the powers conferred upon the re- 
spondent by the statute to refuse to issue the license, unless it 
showed that it had invested, at least, one fourth of its reserve on 
South Carolina policies ; that the effect of said ruling is to impose 
another condition in addition to those mentioned in the statute; 
and therefore that it was a nullity. The petitioner did not offer to 
deposit with the Insurance Commissioner any securities whatever, 
nor to comply with the said ruling in any manner; but, in effect, 
attempted to exercise its own discretion by insisting that the In- 
surance Commissioner should accept the bond which was tendered. 
Under these circumstances, the petitioner is not in a position to 
raise this question, as it has failed to show that said ruling was 
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prejudicial to its rights. This is conclusive of the case, but, as the 
question whether the petitioner was denied the equal protection 
of the law fairly arises upon the record, we will not decline to 
consider it. 

[2] Acts 1910, p. 772, provides: “Before granting a certificate 
of authority to do business in this state to any company, the 
Insurance Commissioner shall be satisfied by proper evidence, that 
such applicant for license, is duly qualified to do business, under 
the laws of this state; that it is safe and solvent; that its dealings 
are fair and equitable ; and that it conducts its business in a man- 
ner not contrary to the public interests.” It will thus be seen that 
the statute contemplates that the Insurance Commissioner must be 
satisfied by proper evidence in each and every case that the ap- 
plicant possesses the necessary qualifications for doing business in 
this state, and that in each case he must determine whether the 
public interest would be best subserved by requiring the particular 
applicant to deposit an approved bond, or approved securities. 
By this construction alone, can the discretionary powers conferred 
upon the Commissioner be exercised, and made effective. There- 
fore the requirement that one applicant should deposit an approved 
bond and another applicant approved securities is not a denial of 
the equal protection of the law. 

From these conclusions it necessarily follows that the petitioner 
was not deprived of his property, without due process of law. 


It is the judgment of this court that the application for a writ 
of mandamus be refused, and the appeal dismissed. 
Woods, Hydrick, Watts, and Fraser, JJ., concur. 


SUPREME COURT OF WISCONSIN. 


PETERSON 
US. 


TIME INDEMNITY CO* 


APPLICATION—FALSE STATEMENT—“SUPERVISION.” 

Where insured stated in his application that his occupation was “super- 
vising a dray line only,” and left unanswered the question as to what 
his duties “as so occupied” were, and he was in fact engaged ex- 
clusively in the dray business, though not alone in directing the work 
of subordinates, part of the time driving a dray himself, his policy 


* Decision rendered, March 11, 1913. 140 N. W. Rep. 286. 
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was not void for false statement in the application; “supervision” not 
necessarily excluding all manual work. 


(For other cases, see Insurance, Cent. Dig. § 674; Dec. Dig. § 296.) 
(For other definitions, see Words and Phrases, vol. 8, p. 6797.) 


INSTRUCTION—INSANITY—SUICIDE—*PURPOSELY.” 


Where, in an action on a life policy, the defense of suicide was met with 
the claim of insanity, it was error to instruct the jury that they could 
find insured insane if he could not distinguish right from wrong; 
the ability to entertain and act upon an intelligent purpose being 
determinative of whether insured killed himself “purposely”’—that is, 
with an intelligent, though not, perhaps, a wise, purpose. 


~—— cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. 
.) 


Appeal from Circuit Court, Bayfield County; John K. Parish, 
Judge. 

Action by Louise Peterson against the Time Indemnity Com- 
pany on an accident insurance policy. From judgment for plain- 
tiff, defendant appeals. Affirmed. 

This is an action by the beneficiary named in an accident insur- 
ance policy to recover for the accidental death of the assured, who 
was her husband. The policy was conditioned for the payment of 
$400 for death resulting from personal bodily injuries Jeaving vis- 
ible, external marks, and effected solely by “external, violent, ac- 
cidental and involuntary means,” and further provided that there 
should be no liability in case the death occurred from “purposely — 
self-inflicted injuries.” It appeared, without dispute, that the as- 
sured killed himself by hammering himself upon the head with a 
sledge hammer. The plaintiff claimed that the assured was insane 
at the time. A verdict for the plaintiff was returned by the jury, 
and from judgment thereon defendant appeals. 


Juuius E. Rornr, of Milwaukee, and A. W. McLe£op, of Wash- 
burn, for Appellant. 
C. F. Morris, of Iron River, for Respondent. 


WInstow, C. J. (after stating the facts as above). 

There are only three questions in the case which it is deemed 
necessary to treat, viz.: (1) Did the assured untruthfully state his 
occupation in his application; (2) did the court err in its rulings 
upon the evidence offered to prove the insanity of the deceased ; 
and (3) did the court commit prejudicial error in the charge to the 
jury on that subject? 

[1] 1. The assured stated in his application that his occupation 
was “supervising a dray line only,” and left unanswered the ques- 
tion as to what his duties “as so occupied” were. The testimony 
shows that the deceased was a drayman at Iron River, owning 
three horses; that during the dull season he drove and operated 
the dray himself, and during the spring and fall generally had an 
assistant to help him, sometimes operating two rigs; the assistant 
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working under his direction. It cannot be doubted that the de- 
ceased in fact supervised the business at all times. If supervision 
means regulating and directing the work of subordinates alone, 
then the answer was not correct; but it has been held in this court 
that supervision does not necessarily mean doing no manual labor, 
but may properly include taking an active part in the work. 
Schmidt vs. A. M. A., 96 Wis. 304, 71 N. W. 601. Had the 
defendant desired to know the exact nature of all of the duties of 
the deceased, it could have insisted on answer to the question 
which was left unanswered in the application. 


2, 3] 2. The testimony upon which the plaintiff relied to prove 
insanity on the part of the deceased was given by intimate ac- 
quaintances, who saw the deceased frequently, prior to his death, 
in a business or personal way, or both, and who first testified to the 
peculiar actions of the deceased, which they noticed shortly before 
his suicidal act, and then were allowed to state that, in their opin- 
ion, he was insane. It is claimed by the defendant that the sup- 
posed peculiar acts testified to by the witnesses were of such a 
trivial and unimportant nature that the court erred in allowing 
them to express an opinion as to the sanity of the deceased. This 
contention must be overruled. The trial court is charged with the 
duty of deciding, in the first instance, whether the supposed ab- 
normal conduct of the person in question is of sufficient impor- 
tance and significance to make the opinion of the witness helpful 
to the jury in deciding the question of the sanity of such person. 
No hard and fast rule can be laid down in advance to govern the 
decision of the trial court on this question; it must rest very 
largely in the wise discretion of that court, and the decision will 
not be disturbed here, unless it appears that there was no substan- 
tial evidence upon which the witness could legitimately form an 
intelligent opinion as to the sanity or insanity of the person in 
question. We find no such case here. It is true there were no acts 
of violence or frenzy related by the witnesses; but all of the 
witnessess related acts abnormal in their nature, such as forget- 
fulness of important engagements which the deceased had made 
but an hour or two previously, a peculiar and staring look of 
the eye, repetitions and forgetfulness in his conversation, and other 
actions of similar nature which were new to him. We regard the 
foundation so laid as sufficient to justify the trial court, in its dis- 
cretion, to allow the witnesses to give their opinions as to Peter- 
son’s sanity. How much probative force the opinions carried was 
a question for the jury. 


[4, 5] 3. The court instructed the jury, on the defendant’s re- 
quest as follows: “If Bert Peterson inflicted the injuries which 
resulted in his death, then the presumption is he acted voluntarily, 
and the plaintiff cannot recover, unless she prove that the assured, 
at the time he struck himself, by reason of mental derangement 
arising from the disease or otherwise, did not comprehend, believe, 

Vol. XLII.—41. 
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or realize that he was striking himself, and that death would 
result.” 

On like request he gave the following charge: “If Bert Peter- 
son, by his own voluntary act, inflicted the injuries which re- 
sulted in his death, intending at the time to inflict them, even 
though he did not comprehend that they would result in death, the 
injuries were not involuntary or accidental, within the meaning of 
the policy, and the plaintiff cannot recover.” To this latter sen- 
tence, however, he added the words, “provided you find that he 
had sufficient will power to control his actions.” 

At a later point in the charge he gave the following instruc- 
tion: “In order for you to find a verdict in favor of the plaintiff 
and against the defendant, you must find and believe from the 
evidence that the deceased was insane. Insanity is said to be a 
disease of the brain affecting the mind. If you find and believe 
from the evidence that the deceased was actually insane, that he 
had not sufficient power to distinguish right from wrong, or, if he 
did have the power to distinguish between right and wrong that 
he did not have sufficient mental power to control his action, then 
you may find that he was insane and bring in a verdict in favor 
of the plaintiff.” 

The appellant contends that the last instruction quoted was 
prejudicially erroneous, and it may be at once admitted that it 
was not accurate and probably affirmatively erroneous. Ability 
to distinguish between right and wrong measures the quality of 
an act, when we are to judge whether it involves criminal respon- 
sibility ; but ability to entertain and act upon an intelligent pur- 
pose measures its quality, when we are to determine whether it 
is purposely committed. In this connection, of course, “pur- 
posely” means with an intelligent, though not, perhaps, wise, 
purpose. 

The rule adopted in Pierce vs. Traveler’s Ins. Co., 34 Wis. 389, 
and approved in Cady vs. Fidelity Co., 134 Wis. 322, 113 N. W. 
967, 17 L. R. A. (N. S.) 260, is that, in. order to constitute 
suicide (i. e., purposely inflicted death), the act must be “the 
voluntary and willful act of a man having at the time sufficient 
powers of mind and reason to understand the physical nature 
and consequences of such act, and having at the time a purpose 
and intention to cause his own death by that act; and that the 
question whether at the time he was capable of understanding 
and appreciating the moral nature and quality of his purpose is 
not relevant to the inquiry, further than as it might help to illus- 
trate the extent of his capacity to understand the physical char- 
acter of the act itself.” 

It is quite evident that the instructions given by the court, 
especially the one last quoted do not state accurately or satis- 
factorily the principles which should have been stated to the 
ury. 

Were the case one where there seemed doubt as to the prop- 
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riety of the verdict rendered, the question whether there ought not 
to be a reversal would be somewhat serious. We cannot think, 
however, that any other verdict could be reasonably expected on 
this evidence by any intelligent jury under any charge. While 
it would not have been proper to take the question from the jury, 
we think it would be very surprising if any jury should find 
that a man who beats his own brain out with a sledge hammer 
was sane at the time. Under section 3072m, Stats. 1911, the 
erroneous character of the charge furnishes no ground for re- 
versal, because it does not appear that any substantial right of 
the defendant has been affected by the error. 
Judgment affirmed. 


-~ -——- @@ 


COURT OF APPEALS OF GEORGIA. 


BANKERS’ HEALTH & LIFE INS. CO. 
vs. 
GIVVINS. (No. 4,136.).* 


DEFAULT IN ASSESSMENTS—WAIVER OF FORFEITURE. 


Where the insurer by his custom and course of dealing with the insured, 
in receiving without objection, premiums or assessments past due, 
and when the insurer could have insisted upon a forfeiture, has in- 
duced the belief on the part of the insured that he can pay his pre- 
miums or assessments within a reasonable time after they mature, 
the insurer cannot claim a forfeiture because the insured, at the 
time of his death, had failed to pay assessments, which, had he 
lived, it is reasonable to suppose would have been accepted upon the 
same terms as other deferred payments had been received. 


(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; 
Dec. Dig. § 302.) 


Error from Superior Court, Chatham County; W. G. Charl- 
ton, Judge. 

Action by Minnie Givvins against the Bankers’ Health & Life 
Insurance Company. Judgment for plaintiff, and defendant 
brings error. Affirmed. 


Ws. R. HEwterr and HErscuHeEt P. Coss, both of Savannah, 
for Plaintiff in Error. 
F. A. Morcan, of Savannah, for Defendant in Error. 


RUSSELL, J. 
Minnie Givvins was the beneficiary named in a policy of in- 
surance in the Bankers’ Health & Life Insurance Company of 


ee Decision rendered, Feb. 19, 1913. 77 S. E. Rep. 203. Syllabus by the 
ourt. 
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Macon, Ga. Upon the death of Otis Jones, the insured, she 
brought suit to recover the amount for which his life had been 
insured. The insurance company defended upon the ground that 
at the time Otis Jones died he was in arrears more than four 
weekly premiums, that his membership had not been renewed, 
and that, in consequence of this breach of the stipulation of the 
contract which called for prompt payment of the premiums, 
the policy had been forfeited. The particular clauses of the 
insurance policy upon which the defense is based are as follows: 
“(14) All premiums must be paid on Monday of each week and 
any one failing to pay for four Mondays forfeits all he or she 
may have paid the company.” “(16) No renewal of member- 
ship shall be had except on payment of all back dues, and not 
then unless the insured is in good health.” On the trial both 
sides agreed that the passbook or receipt book of the insured 
correctly represented the premium payments which the insured 
had made, as well as the date when such payments should have 
been made, if the contract had been strictly complied with. 

The testimony showed that the insured died Saturday, August 
20, 1910, and the passbook showed that his last payment to the 
company was made on August 15, 1910, but that this last pay- 
ment was applied by the company in satisfaction of the premium 
due July 18, 1910. The application of the payment made by 
the insured on the regular pay day, Monday, August 15th, in 
extinguishment of a premium indebtedness of record as of July 
18th, is not referred to as a circumstance indicating that per- 
haps there was a failure to acknowledge the receipt of some pay- 
ments which were in fact made, or perhaps a failure to enter 
them as of the correct date (for it is conceded that all payments 
are correctly entered), but because the passbook or receipt 
book furnished to the insured by the company shows in a column 
parallel to that in which payments are acknowledged the exact 
day of the month (or Monday) when each premium should 
have been paid, if paid at all, in strict compliance with the con- 
tract. If all previous payments had been made promptly prior 
to the particular Monday, July 18th, the receipt book itself shows 
that when the insured tendered his last payment, and before it 
was accepted by the company he was indebted for, or was in 
arrears, five payments to wit, the payments which should have 
been made July 18th and 25th, and August Ist and 8th, as well 
as the premium due that day (August 15th). Under the letter 
of the contract, the insured had forfeited all he had paid, and, if 
compliance with the stipulations of the contract in regard to the 
prompt payment of premiums, as well as the necessity for 
formal reinstatement, was to be insisted upon, it was the duty 
of the company and for its agent to decline to receive any more 
money from the insured, and to declare a forfeiture, as the con- 
tract gave it the right to do. From the insured’s passbook, to 
which we have already referred, it appears that there had been 
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several previous instances in which the company had accepted 
assessments for which the policy could have been lapsed under 
the provision which we have quoted. There is no evidence that 
the company required compliance with the provisions of para- 
graph 16, with relation to the renewal of the insured’s member- 
ship in any of these instances. The insurer’s course of dealing 
with the insured fully authorized the conclusion that, if the in- 
sured had not died, the deferred payments which were in de- 
fault at the time of his death would have been accepted, if they 
had been tendered. The evidence was sufficient to show the 
insurer’s custom of business; and where the insurer, by its 
custom and course of dealing with the insured, in receiving past- 
due premiums when it could have insisted upon a forfeiture of 
the contract, has induced the belief that the insured could pay 
his premiums within any reasonable time after they matured, in 
case he lives and continues to pay premiums, it would be unjust 
and inequitable to hold that the insurer can nevertheless, disown 
the contract in case the insured dies, and there is likely to be a 
liability for loss. 

We are clear that the learned judge of the superior court cor- 
rectly overruled the certiorari; and, even if we had any doubt, 
we would feel inclined to affirm his judgment, because it ap- 
pears that there have been several trials of this case; and the 
beneficiary of the policy has been long delayed in collecting a 
benefit which the insurer according to the record could long ago, 
in the lifetime of the insured have declared to be forfeited. 
“Interest reipublice ut sit finis litium.” 

Judgment affirmed. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, FourTH DEPARTMENT. 


HANN 
US. 


SUPREME RULING OF FRATERNAL MYSTIC CIRCLE* 


MUTUAL BENEFIT INSURANCE—CONSTRUCTION BY PAR- 
TIES—TEMPERANCE—“TEMPERATE” 


Where insured expressly warranted in his application for membership 
that he did not use spirituous liquors to excess, or use alcoholic or 
other stimulants, and that he was temperate in his habits, and in 
answer to questions as to his habit in the use of alcoholic liquors 
during his life said “have taken beer,” and that he had been intoxi- 
cated twice within the last three years, the last time six months ago, 


* Decision rendered, March 5, 1913. 140 N. Y. Supp. 666. 
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and was accepted as a member on that showing, it was an under- 
standing or construction of the meaning of the terms “temperate” 
and “using liquor to excess,” to the effect that occasional intoxica- 
tion and drinking beer did not exclude a person so indulging from the 
7 of temperate men who did not use intoxicants to excess, 
t a denial of excessiveness used in an application for reinstate- 
a was not untrue as between the parties, though insured con- 
tinued to drink as before. 
(For — cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 
723. 
(For other definitions, see Words and Phrases, vol. 8, p. 6900.) 


ACTION ON CERTIFICATE — CONDITIONS PRECEDENT — 
PARTIES BOUND. 

A beneficiary, not a member of the insuring order, is not bound by its 
rules or regulations as to procedure in the enforcement of his claim. 

(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 


Appeal from Trial Term, Ontario County. 

Action by Clara M. Hann against the Supreme Ruling of the 
Fraternal Mystic Circle. From a judgment of the Supreme 
Court in favor of the plaintiff, defendant appeals. Affirmed. 


Argued before McLennan, P. J., and Kruse, Robson, Foote, 
and Lambert, JJ. 


WaLiace THayer, of Buffalo (THayer & Turr.e, of Buf- 
falo, of counsel), for Appellant. 
Wi.us C. Extis, of Shortsville, for Respondent. 


Rosson, J. 

Plaintiff is the beneficiary named in a certificate of insurance 
issued by defendant, a fraternal, mutual benefit association, in- 
corporated under the laws of the state of Pennsylvania, issued 
to Fred H. Lindsay, who was a member of defendant. The 
original certificate bears date May 16, 1905, and Lindsay died 
November 14, 1911. Plaintiff was not the original beneficiary 
named in the certificate, but was, after the death of the first 
beneficiary, duly substituted as such beneficiary. The amount 
payable by defendant to the beneficiary on the death of the in- 
sured was $500. As stated in the brief for appellant :— 

“The sole points litigated at the trial were whether the provi- 
sions of the contract were violated by reason of the continuous 
intoxication of the deceased Fred H. Lindsay, and whether the 
plaintiff had exhausted her remedy within the order by appeal 
before she brought this action.” 

{1] By the terms of the certificate Lindsay’s application or 
petition for membership became a part of the certificate or con- 
tract of insurance. By express agreement in this petition 
Lindsay warranted the truthfulness of the statements therein, 
and agreed that any untrue or fraudulent statement made there- 





Life| Hann vs. Supreme Ruling of Fraternal Mystic Circle. 651 


in or to the medical examiner or. any concealment of facts by 
him in his petition should forfeit all rights and benefits in the 
order. His statement to the medical examiner consisted of 
written answers to questions which he signed. The certificate of 
membership, thereupon issued, in terms made the petition and 
statement to the medical examiner a part of the contract, and 
further provided that the certificate was issued upon condition 
that such statements and representations so made by him were 
true, and the constitutions, laws, rules, etc., of the order were 
made a part of the contract. So far, therefore, as the truthfulness 
of the statements of the applicant in the petition and in the state- 
ment to the medical examiner is concerned, it was warranted by 
him, and made a condition precedent to the validity of the cer- 
tificate itself. About two years and ten months after the issue of 
the certificate, it appears to have been forfeited because of Lind- 
say’s failure to keep up and pay the assessments chargeable to him 
and necessary to continue his membership in the order; and on 
March 5, 1908, he made a written application to have it revived 
and reinstated. This application also contained certain war- 
ranties, among which was that he did not then use spirituous liq- 
uors to excess; and he further expressly agreed that his original 
application for membership, under which the certificate had been 
issued, should be effective and binding the same as if made to the 
defendant at the date of the application for reinstatement. 

Appellant claims that the statement in the application for re- 
instatement that the applicant did not use spirituous liquors to ex- 
cess was untrue; that his answer, “No,” in his statement to the 
medical examiner. when he made his application for membership 
to the question, “Do you use alcoholic or other stimulants?” was 
untrue, and the statement in his application for admission to the 
order that he was temperate in his habits was also untrue. But 
these statements must be taken and considered with other state- 
ments of the applicant in response to questions on the same subject 
in this same statement to the medical examiner. Immediately 
following the answer to the question whether the applicant used 
alcoholic or other stimulants appears the following :— 

“If so, state definitely how long, what kind, and the specific 
amount used daily per week, etc. (Not answered.) What has been 
your habit in this respect through life? Have taken beer. (25) 
Have you been intoxicated within the last three years? Yes. If 
so how often? 2 times. When last? 6 months ago.” 

It will be observed that Lindsay’s statements as to his being 
temperate, quoted above, conceding them to-be warranties, were, 
to some extent at least, matters of judgment or opinion; and 
should be regarded as a general characterization of his habits in 
regard to the use of intoxicating liquor as he viewed them. He 
stated that he was temperate, and did not use liquor to excess; 
but at the same time he fully advised defendant that he ‘had been 
intoxicated twice in the preceding three years, and that the last 
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time was only six months prior to the date of his application. 
He had a right, therefore, to assume that defendant understood 
as he did that he was temperate, and was not using liquors to 
excess, even though he occasionally became intoxicated and 
drank beer. Defendant must itself have so understood it. There 
is no proof in the case that his statement, which I conceded was 
in effect that he had been intoxicated only twice in the three 
years preceding his application, was untrue. The specific proof 
of his intoxication during the period of about ten years im- 
mediately preceding his death averaged about once a year, con- 
ceding that each record of his conviction introduced in evidence 
was for intoxication, which fact does not in each instance ap- 
pear. But Lindsay’s view of the meaning of his assertion that 
he was temperate, and did not use liquor to excess, must be taken 
in connection with the statement that he had been intoxicated 
twice during the preceeding three years, and the last time only 
six months before the application was made. It was a practical 
construction of the meaning of the terms, used in the questions, 
the form of which defendant itself adopted, “temperate” and 
“using liquor to excess,” to the effect that occasional intoxica- 
tion and drinking beer did not exclude a person so indulging from 
the category of temperate men who did not use intoxicants to 
excess. The evidence is clear that Lindsay continued to become 
intoxicated at about the same intervals as previously during the 
remainder of his life; but the inference that the rate or propor- 
tion therefore established by implied agreement as not passing 
the bounds of temperance and reaching the point of using liquor 
to excess had been exceeded by him after taking out the certi- 
ficate is not warranted by the evidence. It appears that he was 
not a habitual drinker, and that he was easily affected to the 
point of apparent intoxication by a usually negligible amount of 
liquor; that its effect appeared in a sudden and peremptory 
display of power, from the effects of which he as rapidly re- 
covered. The evidence does not establish that his health was im- 
paired or affected by its use; and that point is not seriously 
urged by appellant. I think the jury was well warranted in find- 
ing that the statements to which I have called attention were true 
within the reasonable meaning of the terms used as both parties 
necessarily understood them. 

[2] At the request of plaintiff the court charged that whatever 
Dr. Eiseline (the local medical examiner) knew as to the habits 
of Lindsay at the time he made the examination of Lindsay prior 
to his admission as‘a beneficial member of defendant was im- 
putable to the head organization. This charge was not excepted 
to; and in any event was if error, not of sufficient moment to 
warrant a reversal even if exception had been duly taken. 

[3] Lastly, the claim that plaintiff should have first sought the 
allowance of her claim by the designated tribunals within the 
order is without merit. She was not a member of the order, and 
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therefore not .bound by its rules or regulations as to procedure. 
Strasser vs. Staats, as Noble Grand, etc., 59 Hun, 143 N. Y. 
Supp. 167. Besides, the prohibition that “no suit in law or equity 
shall be commenced or maintained by any member or beneficiary 
against the order until every remedy provided by its laws has 
been exhausted” was apparently not in force as a part of the 
constitution and laws of the order when the certificate was issued 
to Lindsay, nor when it was renewed. It is also doubtful, to say 
the least, whether such an agreement limiting the decision of all 
questions arising under an executory contract to the decision of 
a board or individual and excluding the right to appeal to the 
courts is enforceable. Sanford vs. Commercial Trav. Ass’n, 147 
N. Y. 326, 41 N. E. 694. 

The judgment and order should be affirmed, with costs. All 
concur, except Kruse, J., who dissents in a memorandum. 


Kruse, J. 

I dissent upon the grounds :— 

(1) The insured was not temperate, as he represented and 
warranted himself to be, and he misstated and concealed facts 
respecting his excessive use of intoxicating liquors. 

(2) His beneficiary is not entitled to insurance under the laws 
of the defendant association and the conditions upon which his 
certificate was issued, because of his excessive use of intoxicating 
liquors, both before and after he became a member of the de- 
fendant association. He first became a member of the order 
May 18, 1905. Within three or four years before that he had 
been convicted several times of public intoxication. He failed 
to pay his assessments, but was reinstated March 5, 1908. At 
that time there had been several other convictions against him for 
public intoxication. After his reinstatement he was again con- 
victed of public intoxication. During the last year of his life he 
was convicted of public intoxication four or five times—once in 
November, 1910; again, February, 1911, when he was sentenced 
to imprisonment in the county jail for 90 days; again, July 29th, 
when he was sentenced to imprisonment; again, September 22d; 
and, finally, October 9th, when he was sentenced to imprison- 
ment for a term of six months, dying in the county jail while he 
was serving that term. I think he was intoxicated too much and 
too often to be classed as temperate. Besides, the evidence shows 
that in his first application he misstated the number of times he 
had been intoxicated. He admitted that he was intoxicated six 
months before the date of his application, and the evidence shows 
that he was convicted of public intoxication at least twice before 
that within the three-year period covered by the inquiry contained 
in the application. 

(3) The evidence does not support the finding of the jury that 
the medical examiner knew all about his intoxication, nor is the 
defendant chargeable with such knowledge. 
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COURT OF CIVIL APPEALS OF TEXAS. 


DALLAs. 





GRAND LODGE F. & A. MASONS OF TEXAS 
US. 


MOORE.* 


MUTUAL BENEFIT INSURANCE — ACTIONS — BURDEN OF 
PROOF. 


Under Sayles’ Ann. Civ. St. 1897, art. 3071, providing that where a life 
insurance company fails to pay a loss within the time specified in the 
policy, after demand, it shall be liable in addition to the amount 
thereof to pay 12 per cent damages, together with all reasonable 
attorney’s fees, and article 3096, providing that that title shall not 
apply to mutual relief associations, if the principal officer* thereof 
makes an annual statement as therein required, but that, if it refuses 
or neglects to make the annual report, it shall be deemed an insur- 
ance company conducted for profit and amenable to the laws govern- 
ing such companies, the burden was on the party suing on a benefit 
certificate, and claiming to be entitled to the penalty and attorney’s 
fees, provided by article 3071, to show failure to make the annual 
report required by article 3006. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 
817.) 


Appeal from Dallas County Court; W. F. Whitehurst, Judge. 
Action by Sarah Moore against the Grand Lodge F. & A. 


Masons of Texas. Judgment for plaintiff, and defendant appeals. 
Modified. 


J. J. Eckrorp and R. G. Watson, both of Dallas, for Ap- 
pellant. 


ALLEN & ALLEN, of Dallas, for Appellee. 


RaIney, C. J. 

Sarah Moore brought this suit to recover on a benefit con- 
tract, by which appellant was to pay $350, provided her hus- 
band, Bannister Moore, at the time of his death, was a member 
in good standing in some subordinate lodge of appellant. 

We conclude that the evidence shows that, at the time of his 
death, Bannister Moore was such a member in good standing, 
and that appellant is liable on said contract. We further con- 
clude that the evidence shows appellant to be a mutual relief 
association, and that the burden was on appellee to show that 
appellant had not complied with article 3096, Sales’ R. S., which 
she did not do, to subject it to the penalties of 12 per cent interest 
and attorney’s fees, as provided in article 3071, R. S., and there- 
fore the court erred in rendering judgment for said interest and 





* Decision rendered, March 8, 1913. 154 S. W. Rep. 362. 
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Legion of Honor vs. Story, 97 Tex. 264, 78 S. 





attorney’s fees. 
W. I. 

It is therefore ordered that the judgment of the lower court 
be reformed so as to expunge therefrom said 12 per cent 
interest and said attorney’s fees. It is ordered that appellee be 
taxed with the costs of this appeal. 

As reformed, the judgment is affirmed. 











SUPREME COURT OF OKLAHOMA. 







PACIFIC MUT. LIFE INS. CO. or CALrtrorNnia 
vs. 


O’NEIL.* 








INSURABLE INTEREST—VALIDITY OF CONTRACT. 

One may insure his own life for the benefit of another having no insur- 
able interest therein, where he makes the contract, and pays the 
premiums himself. 

(For other cases, see Insurance, Cent. Dig. §§ 136-138; Dec. Dig. § 114.) 


APPLICATION—EFFECT OF FALSE ANSWERS. 

Under the law in force in the Indian Territory prior to statehood, a false 
answer to an inquiry giving the relationship between applicant for 
accident insurance and the beneficiary, where by the terms of the 
policy said answer is made a warranty, vitiates the policy, even 
though made in good faith and without knowledge of its falsity. 


(For other cases, see Insurance, Cent. Dig. § 677; Dec. Dig. § 298.) 


FORFEITURE—WAIVER—ESTOPPEL IN PAIS. 

Where after a policy has become a death claim, the company continues 
to treat it as a subsisting claim by receipting for the original policy 
and accepting and retaining proofs of death without condition or 
objection except to call for the names of additional persons cog- 
nizant of the facts of the insured’s death, and where, after full 
knowledge of the facts rendering the policy voidable at its election, 
the premium paid was retained, and no other made at any time 
before or during the trial to repay it, or tender it into court, or to 
exercise its right to rescind, such acts amount to both waiver and 
estopel in pais. 

(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 


PROOFS OF LOSS—WAIVER OF DEFECTS. 


Where proofs of death were received and retained without condition or 
objection, éxcept to call for the names of additional witnesses, 


Syllabus by 





































* Decision rendered, Feb. 11, 1913. 130 Pac. Rep. 270. 


the Court. 

















656 Insurance Law Journal Vol. 42 [May, 1913. 


passengers on the train at the time of insured’s death, it will be 
held that the insurance company waived any objections thereto that 
might otherwise have been urged. 


(For — cases, see Insurance, Cent. Dig. §§ 1071-1077; Dec. Dig. § 
300. 


Commissioners’ Opinion, Division No. 1. Error from District 
Court; Pittsburg County; Preslie B. Cole, Judge. 

Action by Mary O’Neil against the Pacific Mutual Life In- 
surance Company of California. Judgment for plaintiff, and 
defendant brings error. Affirmed. 


MASTERSON Peyton, of Muskogee, for Plaintiff in Error. 
James S. ArnoreE, of McAlester, for Defendant in Error. 


SHARP, C. 

[1] The original petition in error contains 69 assignments of 
error, the amended petition in error 4 additional assignments. 
Authorities are cited in support of but 11 of the points urged as 
grounds for reversal, and some of these involve a consideration 
of the same question, being presented in a somewhat changed 
form; the brief of counsel as to the remaining questions con- 
sisting of little more than a restatement of the several assign- 
ments of error, followed by the general statement that by reason 
thereof the court committed error. This court has recently 
passed upon this identical question in Title Guaranty & Surety 
Co. vs. Slinker, 128 Pac. 696, where it was held that assignments 
of error presented by counsel in their brief, where unsupported 
by authority, would not be noticed by the court, unless it was 
apparent without further research that they were well taken. 

[2] Among other assignments urged is that the court erred in 
sustaining plaintiff’s demurrer to paragraphs 5, 6, and 7 of the 
defendant’s original answer. In view, however, of the fact that 
the defendant filed an amended answer, setting up specifically 
the several defenses pleaded in the original answer, to which the 
demurer was directed, the error, if such it. was, thereby waived, 
and cannot here be assigned as ground for reversal. Tecumseh 
State Bank vs. Maddox, 4 Okl. 583, 46 Pac. 563; Kingman & 
Co. vs. Pixley, 7 Okl. 351, 54 Pac. 494; Berry et al. vs. Barton 
et al., 12 Okl. 221, 71 Pac. 1074, 66 L. R. A. 513; Morrill et al. vs. 
Casper et al., 13 Okl. 335. 73 Pac. 1102; Carle et al. vs. Okla- 
homa Woolen Mills, 16 Okl. 515, 86 Pac. 66; Board of County 
Com’rs vs. Beauchamp, 18 Okl. 1, 88 Pac. 1124; Hale vs. Broe, 
18 Okl. 147, 90 Pac. 5; Pattee Plow Co. vs. Beard, 27 Okl. 239, 
110 Pac. 752, Ann. Cas. 1912B, 704; Chidsey et al. vs. Ellis et al., 
31 Okl. 107, 125 Pac. 464. 

[3] Assignments of error 4 to 13, inclusive, cancern the ad- 
mission of the testimony of E. L. Dubois, a clerk in the office of 
the treasurer of the Midland Valley Railway Company, and the 
admission in evidence of the deduction order book and other re- 
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cords of said office. The records referred to were kept by 
Thomas V. Cleever, timekeeper, who was at the time out of the 
jurisdiction of the court, having gone, according to the informa- 
tion of the witness, to the republic of Mexico. The proper pred- 
icate having been laid, we think the testimony competent under 
the rule laid down in First Nat. Bank of Enid vs. Yeoman, 14 
Okl. 626, 78 Pac. 388; Missouri, K. & T. Ry. Co. vs. Davis, 24 
Okl. 677, 104 Pac. 34 24 L. R. A. (N. S.) 866; Missouri, K. & 
T. Ry. Co. vs. Walker, 27 Okl. 849, 113 Pac. 907; Muskogee 
Electric Traction Co. vs. McIntire, 129 Pac. 830, lately decided, 
and not yet officially reported. 

The policy of insurance was issued in consideration of an order 
given by Thomas O’Neil on his employer, the Midland Valley 
Railroad Company, which authorized said employer to deduct 
from the wages of said employee certain specified sums of 
money, the same to be paid at stated intervals to the insurer. 
This order was given contemporaneously with the issuance of 
the policy, and directed that the first premium paid should be 
for a period of two months. The records introduced showed 
that, pursuant to said order, the deduction had been made from 
the insured’s wages from the May pay roll, and a check drawn 
in favor of the Pacific Mutual Insurance Company June 1, 1907, 
for $11.90, which check was indorsed by the insurer, and de- 
posited with the Corn Exchange National Bank of Chicago, and 
paid by the First National Bank of Muskogee, on which bank it 
was drawn, on June 27, 1907. It was shown that the amount 
of the check included a deduction in favor of the insured for $7.- 
50, and of another employee for $5, the railway company de- 
ducting 60 cents commission. This testimony was clearly com- 
petent and was introduced for the purpose of showing the pay- 
ment of the premium according to the terms of the policy. The 
fact that payment was made after the insured’s death is of no 
consequence, as the policy was issued in consideration of the order 
given, and not its payment previous to his death. In fact, the 
order contains an express stipulation providing that in making 
settlement for any claim any amount payable on account thereof 
should first be applied to the payment of any premium for each 
and all of the insurance periods for which payment had not pre- 
viously been made. 

[4] The fifteenth, twenty-third, twenty-fifth, twenty-seventh, 
and twenty-eighth assignments of error concern remarks made 
by the trial court, which it is claimed were calculated to preju- 
dice the minds of the jury, but, upon referring to the record, 
we find that the only exceptions saved were made to the ruling 
of the court on the admission of evidence and not the remarks 
complained of. 

As to the twenty-ninth assignment of error, a sufficient ob- 
jection to the court’s remarks was made, but, in view of our 























































658 Insurance Law Journal Vol. 42 [May, 1913. 


conclusions, the defendant was in no wise prejudiced by such 
statements. 

[5] It is urged that the plaintiff at the time of the issuance of 
the policy had no insurable interest in the life of the insured, 
and hence plaintiff cannot recover. Plaintiff and insured had 
been husband and wife for 18 years, and up until March 25, 1907, 
when a decree of divorce was rendered in plaintiff’s favor in an 
action theretofore begun by her in the United States court at 
McAlester, in October, 1906. On the date that the insured took 
out the policy of insurance it does not appear that he knew that 
his wife had obtained a divorce. He had previously written her, 
asking that she abandon the divorce proceedings, to which she 
promptly replied that she would do so. Some time prior to this, 
and in the month of February, plaintiff had given her deposition in 
said divorce proceedings. At that time the very general practice 
that prevailed in the United States courts in the Indian Territory 
was to hear all divorce cases either upon depositions or testimony 
given before the master in chancery. At the time plaintiff heard 
from her husband, she was visiting a relative at Ft. Cobb, in 
Western Oklahoma. After advising her husband that she would 
abandon the divorce proceedings, she neglected to advise her 
attorney of her conclusion, expecting as she testified, to be at 
McAlester, and see him in person, but was prevented from doing 
so by being detained at Ft. Cobb on account of the illness of a 
relative. The divorce was obtained shortly afterwards, when it 
appears from the testimony her husband wrote her again, and 
a reconciliation between them was effected, and their remarriage 
agreed upon. This was the relation of the parties at the time. 
The policy of insurance was taken out by the insured on his own 
life, and paid for on his own order out of his wages, and so far 
as we have examined the authorities, the courts of last resort, 
with possibly one or two exceptions, and the textwriters on in- 
surance generally, are agreed that a person may take out in- 
surance upon his own life and designate whom he pleases as the 
beneficiary. Rupp. vs. Western Life Insurance Co., 138 Ky. 18, 
127 S. W. 490, 29 L. R. A. (N. S.) 675; Hess vs. Segenfelter, 
127 Ky. 348, 105 S. W. 476, 32 Ky. Law Rep. 225, 14 L. R. A. 
(N. S.) 1172, 128 Am. St. Rep. 343; Heinlein vs. Imperial Life 
Insurance Co., 101 Mich. 250 59 N. W. 615, 25 L. R. A. 627, 45 
Am. St. Rep. 409; Union Fraternal League vs. Walton, 109 
Ga 1, 34 S. E. 317, 46 L. R. A. 424, 77 Am. St. Rep. 350; Milner 
vs. Bowman, 119 Ind. 448, 21 N. E. 1094, 5 L. R. A. 95; Hill vs. 
United Life Insurance Co., 154 Pa. 29, 25 Atl. 771, 35 Am. St. 
Rep. 807; Elkhart Mutual, etc., Ass’n vs. Houghton, 103 Ind. 
286, 2 N. E. 763, 53 Am. Rep. 514; Albert vs. Mutual Life In- 
surance Co., 122 N. C. 92, 30 S. E. 327, 65 Am. St. Rep. 693; 
Bloomington Mutual, etc., Ass’n vs. Blue, 120 Ill. 121, 11 N. E. 
331, 60 Am. Rep. 558. In Connecticut Mutual Life Insurance 
Co. vs. Schaefer, 95 U. S. 457, 24 L. Ed. 251, it was said by 
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Mr. Justice Bradley, speaking for the court: “It is well settled 
that a man has an insurable interest in his own life and in that 
of his wife and children, a woman in the life of her husband, 
and the creditor in the life of his debtor. Indeed, it may be said 
generally that any reasonable expectation of pecuniary benefit 
or advantage from the continued life of another creates an in- 
surable interest in such life. And there is no doubt that a man 
may effect an insurance on his own life for the benefit of a 
relative or friend; or two or more persons, on their joint lives, 
for the benefit of the survivor or survivors. * * * The essen- 
tial thing is that the policy shall be obtained in good faith, and 
not for the purpose of speculating upon the hazard of a life in 
which the insured has no interest.” The same rule was an- 
nounced in A®tna Life Insurance Co. vs. France, 94 U. S. 561, 
24 L. Ed. 287. This being a case arising in the Indian Territory 
prior to statehood, and the rights of the parties having attached 
under the laws then in force, these decisions are of controlling 
force the relations of the parties were not immoral; and, while 
the insured perhaps owed to his divorced wife no legal obliga- 
tion, yet from their past relations and from the new relations 
assumed there was a strong moral obligation resting upon the 
insured. 

[6] The statement contained in the application of the insured 
that the beneficiary named therein bore to him the relationship 
of wife was untrue, though not known to be so when made, and 
the good faith of the insured is not seriously questioned. The 
authorities differ as to the legal consequences of a false state- 
ment as to the relations existing between the insured and his 
beneficiary, the one class holding the designation of the party to 
whom the policy is to be paid, even where the statement in the 
application is expressly made a warranty, does not amount to 
such, and, if untrue, does not render the policy void, but is simply 
a direction by the insured as to whom the insurance should be 
paid. Cunat vs. Supreme Tribe of Ben Hur, 249 Ill. 448, 94 N. 
E. 925, 34 L. R. A. (N. S.) 1192, Ann. Cas. 1912A, 213; Lamp- 
kin vs. Travelers’ Insurance Co., 11 Colo. App. 249, 52 Pac. 
1040; Standard Life & Accident Insurance Co. vs. Martin, 133 
Ind. 381, 33 N. E. 105; Story vs. Williamsburgh Masonic Mut. 
Ben. Ass’n, 95 N. Y. 474. In other cases the falsity of a state- 
ment of relationship is held to be sufficient ground for forfeiture. 
May on Insurance, § 263. Such was the view entertained by 
the Supreme Court of the United States in Jeffries, Adm’r, vs. 
Economical Life Insurance Co., 22 Wall. 47, 22 L. Ed. 833, 
where it was held that a false answer to an inquiry, whether the 
applicant had made any other application to have his life insured, 
and whether he was married or single, was sufficient to avoid the 
policy. This latter being a decision of the highest court in the 
land, and, as already seen, the case at bar being one that arose in 
the Indian Territory, we are precluded of an opportunity to 
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choose between the two lines of decisions. Moore vs. Atchison, 
T. & S. F. Ry. Co., 26 Okl. 682, 110 Pac. 1059; Chicago, R. I. 
& P. Ry. Co. vs. Newburn, 27 Okl. 9, 110 Pac. 1065, 30 L. R. A. 
(N. S.) 432; Summers vs. Alexander, 30 Okl. 198, 120 Pac. 601, 
38 L. R. A. (N. S.) 787; Kansas City Bridge Co. vs. Lindsay 
Bridge Co. 32 Okl. 31, 121 Pac. 639. If no other controlling 
question intervened, upon that ground alone our decision must 
be that the statement of the relationship between the insured and 
the beneficiary, even though made in good faith, being in fact 
untrue, the terms of the warranty were violated and no recovery 
would lie. 

[7] It is urged, however, by counsel for defendant in error 
that in any event the plaintiff in error is not in a position to 
urge a forfeiture for the reason that the defendant company by 
its conduct has waived its right to insist upon such forfeiture. 
The all-important question for our consideration therefore is: 
Was there a waiver on the part of the insurance company, or 
is it estopped from insisting upon one or both of the grounds of 
forfeiture? Upon the first ground of forfeiture —i. e., that the 
insured’s habits of life were correct and temperate—there was 
we think a failure of proof upon the part of the defendant to 
establish this fact. Not only is this true, but we find the truth- 
fulness of the statement is amply supported by the evidence. 

Upon the second ground of forfeiture, that plaintiff was not 
at the date the policy was written the wife of the insured, there is 
no dispute in the testimony. The policy bears date April 30, 
1907. Its consideration was an order, executed by the insured, 
on his employer, the Midland Valley Railway Company, to de- 
duct and pay from the insured’s monthly wages a fixed sum at 
stated periods. The insured was accidentally killed while a pas- 
senger on one of the Midland Valley Railway Company’s pas- 
senger trains between Stigler and Porum, Ind. T., on the 22d 
day of May, 1907. On June 15, 1907, in the course of sub- 
mitting proof of death, the original policy was delivered to 
Masterson Peyton, who was at the time counsel for the insur- 
ance company, and who executed his receipt therefor, and which 
policy remained in the possesion of the company until during 
the trial of the case. On or about the 13th day of July there was 
delivered to said Masterson Peyton proof of death of said 
Thomas O’Neil, consisting of the affidavits of C. N. Campbell, 
Lee Hoffman, J. C. Downey, and C. H. Foster. The affidavit of 
C. N. Campbell was prepared in the office of said Peyton, but 
not by him, though in his presence. Following the delivery of 
these proofs of death the law firm of Peyton & Mason, of which 
Masterson Peyton was a member, addressed a letter to the plain- 
tiff at South McAlester, as follows: “I am just in receipt of 
your esteemed favor of yesterday giving me the names of J. D. 
Downey, Lee Hoffman and his wife Bertha. Please accept my 
thanks for same. You have already furnished the affidavits of 
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two of the parties above mentioned and Mrs. Hoffman is the 
wife of one of said parties. The Company would, therefore 
like to have the names of three other disinterested parties who 
were upon the train upon which your husband was riding just 
previous to his death. Find herewith inclosed stamped envelope 
in which please give us three additional names with post office 
address if possible.” October 15th following said Peyton de- 
livered to the plaintiff a copy of the policy, the original of which 
had previously been delivered to him, the receipt therefor reciting 
that, upon return of the original policy to plaintiff, she would, in 
turn, deliver the copy to said Peyton. Suit was brought on 
November 15, 1907, and on March 3, 1908, defendant filed its 
answer, denying liability under its policy of insurance; and on 
April 22d filed its amended answer, in which it charged (1) that 
defendant’s death was due to his own negligence; (2) false and 
fraudulent statements contained in the application, in that the 
habits of life of the insured were not correct and temperate, and 
that the beneficiary in said policy of insurance was not the in- 
sured’s wife; that these false and fraudulent representations 
contained in the application vitiated and rendered invalid the 
policy, and thereby the defendant company was not liable to 
plaintiff in any sum. It does not appear that at any time did 
defendant company notify plaintiff that by reason of the alleged 
false and fraudulent statements and warranties it was not bound 
by reason of the provisions of the policy, nor did it at any time 
tender or offer to tender to any one the premium paid it on 
account of said policy; the only notice of the company’s purpose 
and intent being that disclosed in its answer. It does not appear 
at what particular time the defendant company first learned of 
the alleged grounds of forfeiture. Is the company, therefore, 
under the facts stated in a position to urge a forfeiture? So far 
as the record discloses, the policy was treated as a subsisting 
obligation until the date of the filing of the original answer, in 
which among other* defenses urged was (1) a failure to submit 
proper proof of death; (2) a denial that the insured’s death was 
accidental, but, on the other hand, was the result of gross negli- 
gence on his part by reason of his being at the time completely 
under the influence of liquor, hence, for that reason, no liability 
under the policy of insurance ever attached. 

In New Life Insurance Co. vs. Baker, 83 Fed. 647, 27 C. C. 
A. 658, affirming the judgment of the Circuit Court in 77 Fed. 
550, it was held that the conduct of the defendant company, 
after it had discovered the respects in which the statements made 
by the insured were untrue, amounted to a waiver of its right to 
refuse payment on that ground. It was said that the falsity of 
the statements complained of did not render the policy void in 
the sense that an illegal contract, or one that cannot be per- 
formed, is void; that the falsity of the statements complained of 
merely rendered the contract voidable at the election of the in- 

Vol. XLII.—42. 
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surer. There, after knowledge of all the facts which would 
have rendered the policy voidable at its election, the company 
continued to treat the same as a subsisting obligation for more 
than seven months, and in the meantime dealt with the plaintiff 
below upon that basis. At its instance plaintiff was induced to 
take out letters of guardianship to complete proofs of loss, 
which the court observed doubtless put her to considerable ex- 
pense. The premium was not returned, and no offer made to 
repay it for a year after the company had acquired full knowl- 
edge of its alleged right to rescind. It was observed by the court 
that the acts in question amounted both to a waiver and estoppel 
in pais; that good faith and fair dealing required the company 
to be more prompt in asserting its right to treat the policy as 
void, and in taking the necessary steps to rescind the contract; 
that, after acquiring knowledge that the policy was invalid, it was 
not entitled to exact from the plaintiff a technical compliance 
with the provisions of the policy relative to the proofs of loss, 
which would involve considerable trouble and expense, unless, 
on its part, it would resolve to pay the loss when such proofs 
were submitted. The court cites in support of its conclusion 
Titus vs. Insurance Co., 81 N. Y. 410, 419; Insurance Co. vs. 
Norton, 96 U. S. 234, 241, 24 L. Ed. 689; Gray vs. Association, 
111 Ind. 531, 11 N. E. 477; Hollis vs. Insurance Co., 65 Iowa, 
454, 459, 21 N. W. 774; Society vs. Winning, 19 U. S. App. 173, 
185, 7 C. C. A. 359, 58 Fed. 541; Webster vs. Insurance Co., 36 
Wis. 67, 17 Am. Rep. 479; Marthinson vs. Insurance Co., 64 
Mich. 372, 31 N. W. 291. That an insurance company may 
waive any provision in a policy intended for its benefit is a prin- 
ciple that requires no citation of authorities in its support. 
Where there has been a breach in the conditions of a policy, the 
company may, at its election, take advantage of such breach and 
cancel the policy, or it may waive the forfeiture, by acts as well 
as words. It is always required that the company, as well as the 
insured, should proceed in the utmost good faith. The consid- 
eration for the insurance is the premium paid, and if, when paid 
and appropriated by the company, it may, while retaining the 
premium, be allowed to plead that the contract of insurance is 
void ab initio, then in such cases the insurer would be bound 
only at its pleasure. In Schoneman vs. Western, etc., Ins. Co., 16 
Neb. 404, 20 N. W. 284, it is said: “The company received the 
premium for that policy, and have appropriated the same to their 
own use. If the policy was obtained by fraud, they should have 
tendered back the premium and asked for the cancellation of the 
policy. But this they have not done. The instruction asked 
therefore should have been given’—citing Viele vs. Ins. Co., 26 
Iowa, 10, 96 Am. Dec. 83; Baldwin vs. Chouteau Ins. Co., 56 
Mo. 151, 17 Am. Rep. 671; Joliffe vs. Ins. Co., 39 Wis. 111, 20 
Am. Rep. 35; Ins. Co. vs. Schollenberger, 44 Pa. 259; Ins. Co. 
vs. Bowen, 40 Mich. 147; Bowman vs. Ins. Co. 59 N. Y. 521; 
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Hodsdon vs. Ins. Co., 97 Mass. 144, 93 Am. Dec. 73; Boehen vs. 
Ins. Co., 35 N. Y. 131, 90 Am. Dec. 787; Sheldon vs. Ins. Co., 
26 N. Y. 460, 84 Am. Dec. 213; Young vs. Ins. Co., 45 Iowa, 
377, 24 Am. Rep. 784; Smith vs. Ins. Co., 3 Dak. 80, 13 N. W. 
355; Ins. Co. vs. McLanathan, 11 Kan. 533; Mershon vs. Ins. 
Co., 34 lowa, 87; Keim vs. Ins. Co., 42 Mo. 38, 97 Am. Dec. 291. 
In Glens Falls Ins. Co. vs. Michael, 167 Ind. 659, 74 N. E. 964, 
79 N. E. 905,8 L. R. A. (N. S.) 708, the court at length reviews 
the decisions of many of the courts. The opinion in part reads: 
“A court cannot, by its fiat alone, render a voidable contract 
void, but it can only adiudge that the party entitled to avoid it 
has done so, and that it thereby and for that reason became in- 
valid. If appellant desired to avoid this policy for the reason 
pleaded, it was required to act with reasonable promptness after 
acquiring knowledge of the facts, and thereupon it was its duty 
to notify appellees of its decision to avoid the policy, and of the 
reasons therefor, and to return or tender, or in some appropriate 
way manifest its willingness and readiness to restore the un- 
earned premium received. ‘The answers filed do not disclose the 
time when appellant learned the true state of appellees’ title, 
nor deny knowledge of the same at the time of issuing the policy, 
but proceed upon the theory that the policy was void ab initio 
and without any action on the part of the insurer. This theory 
was wrong, and the averment of facts insufficient. The answers 
should have pleaded the covenants or conditions relied upon, a 
breach, and the acts done by the appellant in pursuance of its 
election to avoid the contract. Appellant’s contention is that, 
under the terms of the policy, no risk, attached, and no liability 
was assumed by it at any time. It must therefore follow that 
there was no consideration for the premium received, and good 
faith and common fairness required its prompt return; and the 
insurer, by retaining such premium with full knowledge of the 
facts, waives the right to insist upon a forfeiture of the policy. 
Hanover F. Ins. Co. vs. Bohn, 48 Neb. 743, 67 N. W. 774, 58 
Am. St. Rep. 719; Queen Ins. Co. vs. Young, 86 Ala. 424, 5 
South. 116, 11 Am. St. Rep. 51; German Ins. Co. vs. Shader, 
68 Neb. 1, 93 N. W. 972, 60 L. R. A. 918; Fraser vs. A&tna L. 
Ins. Co., 114 Wis. 510, 524, 90 N. W. 476; Sharp vs. Scottish 
Union & Nat. Ins. Co., 136 Cal. 542, 69 Pac. 253, 254, 615; 
Pearlstine vs. Westchester F. Ins. Co., 70 S. C. 75, 49 S. E. 4; 
Harris vs. Equitable Life Assur. Soc., 64 N. Y. 197; Slobodisky 
vs. Phenix Ins. Co., 53 Neb. 816, 74 N. W. 270; McQuillan vs. 
Mutual Reserve Fund Life Ass’n 112 Wis. 665, 87 N. W. 1069, 
88 N. W. 925, 56 L. R. A. 233, 88 Am. St. Rep. 986; Schreiber 
vs. German-American Hail Ins. Co., 43 Minn. 367, 45 N. W. 708; 
Union Cent. L. Ins. Co. vs. Jones, 17 Ind. App. 592, 47 N. E. 
342.” 

Section 12 of the policy provides that a failure on the part of 
the insured or any one claiming under the policy to comply with 
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any of the foregoing agreements should render the policy void. 
Even though this provision under the fact should be held to in- 
clude statements contained on the back of the policy, the legal 
effect would be simply to render it voidable at the election of 
the insurer; but the insurer could waive the forfeiture and con- 
tinue the policy in force, as in all contracts where stipulations 
avoiding the same are inserted for the sole benefit of one of the 
parties. The word “void” in such cases is to be construed as 
though the contract read “voidable.” Viele vs. Germania Ins. Co., 
26 Iowa, 9, 96 Am. Dec. 83; Gans vs. St. Paul F. & M. Ins. Co., 
43 Wis. 108, 28 Am. Rep. 535; Frost vs. Saratoga Mut. Ins. Co., 
5 Denio (N. Y.) 154, 49 Am. Dec 234. It would therefore 
follow. as was said in Masonic Mutual Benefit Ass’n vs. Beck. 
77 Ind. 203, 40 Am. Rep. 295: “That a distinct act of affirmance 
of the contract by the party entitled to avoid it, made with 
knowledge of the tacts and especially such acts as the demand 
and receipt of premiums or assessments, would constitute a 
waiver of the forfeiture or of the right to annul the contract. 
* * *” Tn Kidder vs. Knights Templars & Masons Life In- 
demnity Co., 94 Wis. 538, 69 N. W. 364, the court in quoting 
with approval from Cannon vs. Home Insurance Co., 53 Wis 
593, 11 N. W. 13, used the following language: “That a party 
cannot occupy inconsistent grounds or positions; that one who 
relies upon the forfeiture of a contract cannot, at the same time, 
treat the contract as an existing, valid one, nor call upon the 
other party to the contract to do anything required by it; or, to 
apply the proposition to the precise facts in the case, that, as the 
defendant, in its correspondence with the attorneys of the plain- 
tiff, after full knowledge of the forfeiture, saw fit to call for 
additional proofs of loss, recognizing by this act the continued 
validity of the policy, it could not, after the plaintiff had gone to 
the expense and trouble of furnishing these proofs, change its 
ground and claim that the policy was no longer in force.” It 
seems that the defendant company’s attorney at Muskogee 
actively had charge of procuring the proofs of loss, and the 
necessary preliminary steps having to do with settlement of the 
company’s liability. At an early date this attorney had procured 
from the plaintiff the original policy, receipting therefor, and 
some four months thereafter delivered to plaintiff a copy of the 
policy obtained from the home office in Los Angeles. The 
proofs were filed with this attorney, and he, in turn, called upon 
the plaintiff for not additional proof of death, but the names of 
disinterested witnesses riding upon the train at the time of the 
insured’s death. This same attorney was afterwards employed 
to defend plaintiff’s action, and in the answer filed promptly 
asserts as one of the defenses the forfeiture of the policy, but 
without any previous offer to rescind the contract on the ground 
of the alleged fraud on the part of the insured, and, further, 
without any form of offer or tender of the return of the pre- 
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mium. If as may have been the case, defendant company did 
not know of the alleged grounds of forfeiture at or about the 
time that the proofs of death were being secured, notwithstand- 
ing that plaintiff's decree of divorce was a matter of public rec- 
ord at McAlester, yet it is certain that it had this knowledge 
at the time that its answer was prepared, and, if knowledge of 
the facts had been by it only lately acquired, these facts could 
have been pleaded, and an offer made to rescind the contract by 
a tender into court of the premiums received. But it did not 
see fit to do either, and from the authorities cited and those which 
follow it should not be permitted to occupy the inconsistent posi- 
tion retaining the premiums, the only right to which it can claim 
being through the policy itself, and then say that notwithstanding 
these facts it is relieved from the performance of its part of 
the original undertaking. By its conduct it has waived the 
grounds of forfeiture, and treated the policy of insurance as of 
binding effect upon itself. New York Life Ins. Co. vs. Baker, 
27 C. C. A. 658, 83 Fed. 647; Id. (C. C.) 77 Fed. 550; Society vs. 
Winning, 7 C. C. A. 359, 58 Fed. 541; Insurance Co. vs. Norton, 
96 U. S. 234, 24 L. Ed. 692; Schoneman vs. Western, etc., Ins. 
Co., 16 Neb. 404, 20 N. W. 284; Cotten vs. Fidelity & Casualty 
Co. (C. C. ) 41 Fed. 506; Gray vs. Ass’n, 111 Ind. 531, 11 N. E. 
477; Oshkosh Gaslight Co. vs. Germania Fire Ins. Co., 71 Wis. 
454, 37 N. W. 819, 5 Am. St. Rep. 233; Hollis vs. Ins. Co., 65 
Iowa, 454, 21 N. W. 774; Masonic Mutual Benefit Ass’n vs. 
Beck, 77 Ind. 203, 40 Am. Rep. 295; Marthinson vs. Insurance 
Co., 64 Mich. 372, 31 N. W. 291; Bevin vs. Connecticut M. L. 
Ins. Co., 23 Conn. 244; Viele vs. Germania Ins. Co., 26 Iowa, 9, 
96 Am. Dec. 83; Hodsdon vs. Guardian L. Ins. Co., 97 Mass. 
144, 93 Am. Dec. 73; Titus vs. Glens Falls Ins. Co., 81 N. Y. 
419; Gans vs. St. Paul F. & M. Ins. Co., 43 Wis. 109, 28 Am. 
Rep. 535; Carpenter vs. Continental Ins. Co., 61 Mich. 635, 28 
N. W. 749; Allen vs. Vermont Ins. Co., 12 Vt. 366; Webster 
vs. Phoenix Ins. Co., 36 Wis. 67, 17 Am. Rep. 479; Mechanics’ & 
Traders’ Ins. Co. vs. Smith, 79 Miss. 142. 30 South. 362; North- 
western Mut. Life Ins. Co. vs. Freeman, 19 Tex. Civ. App. 632, 
47 S. W. 1025; Phoenix Mut. Life Ins. Co. vs. Raddin, 120 U. S. 
183, 7 Sup. Ct. 500, 30 L. Ed. 644. These views find strong 
support in the decisions of this court in the following cases: 
Gish et al. vs. Ins. Co. of North America, 16 Okl. 59, 87 Pac. 
869, 13 L. R. A. (N. S.) 826; Taylor vs. Ins. Co. of North 
America, 25 Okl. 92, 105 Pac. 354, 138 Am. St. Rep. 906; St. 
Paul F. & M. Ins. Co. vs. Cooper, 25 Okl. 38, 105 Pac. 198. In 
the former case it was held that the return of the unearned pre- 
mium in a fire insurance policy was essential to a cancellation of 
the policy by the insurance company. In the latter case it was 
said that the acceptance of the premium by the local agent of the 
insurance company, after the death and notice of loss, operated 
as a waiver of the forfeiture and rendered the company liable on 
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the policy from its inception, as though the premium note had 
been paid when due. 

[8] As to the sufficiency of the proofs of death, the defendant 
company by accepting and retaining those furnished, even though 
they were not in the form required by the terms of the policy, 
waived any objection thereto. St. Paul F. & M. Ins. Co. vs. Mit- 
tendorf, 24 Okl. 651, 104 Pac. 354, 28 L. R. A. (N. S.) 651; 
Arkansas Ins. Co. vs. Cox, 21 Okl. 873, 91 Pac. 552, 20 L. R. A. 
(N. S.) 775, 129 Am. St. Rep. 808; 4 Cooley’s Briefs on the Law 
of Insurance, 3544; Bliss on Life Insurance, § 268. Not only 
this, but by subsequently denying any liability thereunder the 
agreement to furnish briefs of a particular character was waived. 
Farmers’ & Merchants’ Ins. Co. vs. Cuff, 29 Okl. 106, 116 Pac. 
435, 35 L. R. A. (N. S.) 802. 

Having concluded that the insurer has waived its right to 
insist upon the original forfeiture, a consideration of a large 
number of the remaining assignments of error is rendered un- 
necessary. While there may have been trivial errors committed 
in the admission of testimony, it has not been shown that they 
were of such nature as could have influenced the jury’s verdict. 
There is little material conflict in the testimony, except upon the 
question that the habits of life of the insured were not correct 
and temperate, as stated in his application, and upon the further 
question that the insured’s death was caused by his own acts of 
gross negligence. These questions of fact were resolved against 
the company by the jury, and there being evidence tending to 
support the verdict, it will not be disturbed. 

For the reasons given, the judgment of the trial court should 
be affirmed. 

Per Curiam. Adopted in whole. 


———--o+@—_——- 


SUPREME COURT OF ARKANSAS. 


GRAND CAMP COLORED WOODMEN, FOREST OF ARKANSAS 
ET AL. 


vs. 


WARE* 


FRATERNAL INSURANCE — LIABILITY OF OFFICERS OF 
ORDER. 


An action on a benefit certificate lies only against the order that issued 
it, and not against its officers. 


(For other cases, see Insurance, Cent. Dig. § 1904; Dec. Dig. § 813.) 
* Decision rendered, Feb. 17, 1913. 153 S. W. Rep. 1114. 
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FRATERNAL INSURANCE — PAYMENT OF ASSESSMENTS — 
FORFEITURE. 


Where a fraternal benefit order provided that a member failing to pay 
his dues on or before a designated day of each month should forfeit 
all claims for any death benefit, and that the lodge secretary, who 
was empowered to receive dues and sign receipts, who failed to 
remit dues, should be suspended, a certificate is not forfeited where 
the member paid all his dues to the secretary who failed to remit the 
same, though the local lodge was suspended for the failure of the 
secretary to make the remittances of dues. 


(For other cases, see Insurance, Cent. Dig. §§ 1903, 1905; Dec. Dig. § 
753-) 


Appeal from Circuit Court, Woodruff County; Hance N. 
Hutton, Judge. 

Action by Ada Ware against the Grand Camp Colored Wood- 
men, Forest of Arkansas, and others. From a judgment for 
plaintiff, defendants appeal. Modified and affirmed. 


Scipio JONEs, of Little Rock, for Appellants. 
SmiTH, J. 

This suit was commenced by appellee, who alleged in her 
complaint that her husband Ed Ware, became a member of the 
Grand Camp Colored Woodmen, Forest of Arkansas, his mem- 
bership being in Lafayette Camp No. 179, a subordinate lodge 
thereof at Tupelo, Ark.; that her said husband had paid the fees 
demanded by said camp; that there had been issued to him 
benefit certificate No. 779, for the sum of $1,000, to be paid any 
person who might be designated in the said certificate ; that she was 
the person so designated, and all camp dues had been paid by the 
said Ed Ware up to the time of his death; that the said Ed Ware 
departed this life on October 30, 1910; and that, although proof 
of his death had been forwarded and received by the Grand 
Camp, no payment had been made. The answer admitted Ware 
had been a member of its organization, but denied that he had 
paid his dues or had designated any beneficiary. It admitted the 
receipt of the proof of death, and that the said Ware died on 
October 30, 1910. It is alleged that the certificate which was 
issued to members provided, among other things, that the Grand 
Camp will pay to the beneficiary named in its certificates a sum 
not less than $325, and not to exceed $1,000, which may be raised 
by an assessment of 25 cents on each and every member of the 
order in good standing within the grand jurisdiction, under the 
laws of the order, provided he shall be in good standing at the 
time of his death; and it was further stipulated that, as a part of 
said contract of insurance, the member, by acceptance of the 
certificate, agreed to abide by the laws and constitution of the 
order then in existence, as well as any that might be passed 
thereafter; that said certificate provided that all assessments 
must be paid in advance, and must reach the office of the grand 
banker on or before the first of the month for which the mem- 
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ber is paying; and that, upon failure so to pay, the certificate im- 
mediately and without notice became null and void. It was 
further alleged that the said Ware was in default of payment 
for the month of September, and was not therefore in good 
standing at the time of his death; and it was also alleged that the 
local camp, of which deceased was a member, had itself been 
suspended because of the failure of the financial secretary of this 
local camp to make a report for the months of November and De- 
cember, 1910, and January and February, 1911; and that, under 
the provisions of sections 2 and 3 of the by-laws, all members and 
officers of said camp stood suspended, and no officer thereof had 
authority to receive or receipt for the payment of dues on or 
after the 25th day of October, 1910. The said sections (2 and 
3) are as follows :— 


“If any member shall fail to pay the proper officer the assess- 
ment levied upon him or her, on or before the twenty-fifth day 
of the month succeeding its issue, he shall forfeit all claim for 
any death benefit, and shall stand suspended. The financial 
secretary shall send two lists of names of members who paid 
their endowment, one with the money to the grand banker, and 
one duplicate to the grand secretary.” 


“Section 3. The financial secretary shall, within five (5) days 
after the twenty-fifth of the month, after that in which the 
assessment is collected, forward all sums collected by him or her 
for assessment or taxes, to the grand banker, and if any financial 
secretary shall fail to make such remittance, he or she, upon the 
report of the grand banker, shall be suspended for thirty (30) 
days for the first offense, and removed from office for the 
second.” 

At the trial, appellee produced the financial card of her 
husband, on which all dues were marked paid that were payable 
prior to his death, and she produced his certificate of member- 
ship, showing that she had been designated as the beneficiary 
therein; indeed, the point in regard to the designation of ben- 
eficiary is not here contested. The banker of the local lodge 
testified that he saw Ware pay to the financial secretary his dues 
for the months of September and October, 1910, and saw the 
secretary credit the payments on the financial card introduced in 
evidence, and another member of the lodge corroborated this 
statement. 

There was a verdict for plaintiff for $325, the minimum sum 
to be paid upon the death of any member in good standing, and 
judgment was rendered against the appellant and its chief officers 
for that amount. A motion for a new trial was overruled, and 
this appeal taken. 

[1] The judgment against the officers of this order was erron- 
eous, and was no doubt a mere misprision of the clerk. At any 
rate, the judgment as to them is reversed, and the cause dismissed. 
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The record shows that the financial secretary was the proper lodge 
officer to receive the dues and sign the financial card. 

[2] The proof shows that the camp was suspended on Oc- 
tober 30, 1910; but there is nothing in the proof as abstracted 
which shows that the validity of the policy was affected in any 
way by the failure of the lodge secretary to make remittances 
of dues collected. Section 2 of the by-laws provides that the 
member, who fails to pay his dues on or before the 25th day of 
the month, shall forfeit all claims for any death benefit, and shall 
stand suspended. But the jury found from evidence, which was 
sufficient to support that finding, that Ware had paid all assess- 
ments which were due at the time of his death; and the section 3 
of the by-laws quoted provides that, upon the failure of the 
lodge secretary to make remittance, that officer, and not the 
lodge, shall be suspended. The only witness who testified as to 
the date of Ware’s death stated that he had died on October 
29th, which was one day before the local lodge was suspended. 
But we need not consider that question. 

The record here presents the same question decided in the case 
of United Brothers of Friendship vs. Haymon, 67 Ark. 506, 55 
S. W. 948, where, to quote the syllabus, it was said: “Benefit In- 
surance—Ljiability—-Where a mutual aid association issued a 
certificate of insurance to a member of one of its local lodges, 
which provided for the payment of a sum of money to the bene- 
ficiary named therein on the death of the member, on the con- 
dition that such member should comply with all the laws of the 
association, it is liable on the certificate at the member’s death, 
if the member kept her dues paid and otherwise complied with 
the laws of the association, although the local lodge of which she 
was a member had been suspended from the association for non- 
payment of its dues.” 

Modified and affirmed. 


re 


LONGER vs. BEAKLEY.* 


(Supreme Court of Arkansas.) 


PROCEEDS OF BENEFIT CERTIFICATE—EVIDENCE. 


Where, in an action to recover the proceeds of a benefit certificate, the 
name of the president of the local lodge appeared as a witness to a 
request for a change of beneficiary, she was properly permitted to 
testify that she did not sign her name as a witness to the request, 
or authorize any one to sign it for her. 


- other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 
18.) 


* Decision rendered, Jan. 13, 1913. On Rehearing, Feb. 10, 1913. 153 
S. W. Rep. 811. 
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PROCEEDS OF BENEFIT CERTIFICATE — EVIDENCE — REL- 
EVANCY. 


Such proof was relevant upon the issue of whether the insured had 
requested a change of beneficiary, where, under the by-laws of the 
society, the apparent beneficiary could not have been named as such, 
unless engaged to be married to the insured. 

(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 
818.) ; 


PROCEEDS OF BENEFIT CERTIFICATE — CHANGE OF BENE- 
FICIARY—EVIDENCE—DECLARATIONS OF DECEDENT. 


Where, in an action to recover the proceeds of a benefit certificate, which 
constituted the entire estate of the insured, defendant contended 
that the insured, because estranged from his children and engaged to 
marry her, caused her to be substituted in the certificate as bene- 
ficiary in place of his children, thereby, in effect, bequeathing her his 
entire estate, the insured’s declarations inconsistent with his being 
engaged to her, or having requested any change of beneficiary, were 
admissible. 

a. yd cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 

18. 


COLUMBIA LIFE INS. CO. vs. TOUSEY.* 
(Court of Appeals of Kentucky.) 


ACTION ON POLICY—DEFENCES—QUESTION FOR JURY. 


Where in an action on a life policy, there was some evidence to support a 
defense of misrepresentation in insured’s application, the court 
properly submitted the case to the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) : 


ACTION ON POLICY—REPRESENTATIONS—“PRACTICE.” 


An application for insurance asked concerning the applicant’s “practice” 
as regards the use of spirits, wines, malt liquors, or other alcoholic 
beverages, and subdivided the answer by the words “kind,” “amount,” 
and “how often,” which the applicant answered “nothing” “none,” 
“never,” respectively. Held, that the word “practice” was used in 
the sense of habit or custom; and, it appearing that the applicant, in 
a period covering several years, had only been seen to take two or 
three drinks, and was not known by his employers and associates to 
drink at all, the answers were true. 


(For other cases, see Insurance, Cent. Dig. § 676; Dec. Dig. § 297.) 
(For other definitions, see Words and Phrases, vol. 6, pp. 5485-5488.) 


LIFE POLICY—APPLICATION—MISREPRESENTATIONS. 


A statement, in an application for insurance, that the applicant had never 
taken any special treatment for inebriety was not falsified by proof 
that, some I5 or 20 years prior to the application, he had taken the 


* Decision rendered, Feb. 25, 1913. 153 S. W. Rep. 767. 
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Keeley treatment, in the absence of proof that such treatment was 
taken for inebriety, and not for the drug or some other habit. 


(For other cases, see Insurance, Cent. Dig. § 676; Dec. Dig. § 297.) 


MISREPRESENTATIONS—HEALTH. 


An answer in an application for insurance, that insured was in good 
health, made January 28, 1910, called for his opinion only, and, there 
being evidence of the examining physician that the test of the ap- 
plicant at that time showed no indication of nephritis, was not 
falsified by proof that a physician, who was called to treat him in 
April, 1910, found him suffering from nephritis, which, in his opinion, 
had existed for some years; and that he died in December, 1910, of 
chronic nephritis. 

(For other case, see Insurance, Cent. Dig. §§ 681-690, 694-606; Dec. 
Dig. § 201.) 

LIFE POLICY—APPLICATION — MISSTATEMENTS—‘INTOXI- 
CATION.” 

A statement, in an application for a policy, that insured had not been 
drunk to “intoxication” during the preceding five years was not 
falsified by the evidence of two witnesses that they had each seen the 
insured intoxicated on one occasion, not shown to have been within 
the limit of time specified, nor to such an extent that the insured 
was unable to care for himself, or to go about his business. 

(For other cases, see Insurance, Cent. Dig. § 676; Dec. Dig. § 297.) 

(For other definitions, see Words and Phrases, vol. 4, pp. 3734-3736.) 


-~ 00 


EMPIRE LIFE INS. CO. vs. EINSTEIN (No 4,282.)* 
(Court of Appeals of Georgia.) 


CONSTRUCTION OF POLICY—CONSIDERATION IN FAVOR OF 
INSURED. 


An exception in a policy of insurance is to be taken most strongly 
against the insurer. The contract is to be construed most liberally in 
favor of the insured. 


(For = cases, see Insurance, Cent. Dig. §§ 292, 294-208; Dec. Dig. § 
146.) 


* Decision rendered, Feb. 19, 1913. 77 S. E. Rep. 209. Syllabus by 
the Court. 


~ +o 


EQUITABLE LIFE ASSUR. SOCIETY vs. SORTER er At.* 
(Court of Appeals of Kentucky.) 
LIFE POLICIES—REFORMATION. 


Where a life policy was payable to insured’s wife, if living, and, if not 
living, to insured’s surviving children, etc., a judgment, in an action 


* Decision rendered, March 14, 1913. 154 S. W Rep. 32. 
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by insured’s daughter to reform a substituted policy, issued after the 
wife’s death, by providing that it should be payable to the daughters, 
by name, and such children of insured as might survive him, was 
improper; the interests of the daughters under the original policy 
being contingent upon their surviving their father, while the substi- 
tuted policy would give them a vested interest. 


(For other cases, see Insurance, Cent. Dig. §§ 265-272; Dec. Dig. § 143.) 


PRIDDY vs. BAUM.* 
(Supreme Court of New York, Appellate Term, First Department.) 


PREMIUMS—ACCEPTANCE—EVIDENCE. 


In an action to recover a premium upon an insurance policy, evidence 
held to warrant a finding that defendant had never accepted the 
policy, in spite of the fact that he had given a receipt therefor, 
and was therefore not liable. 


~_ a) cases, see Insurance, Cent. Dig. §§ 245, 402-407; Dec. Dig. 
188. 


ACCEPTANCE OF POLICY—CONCLUSIVENESS OF RECEIPT. 


In an action for the first premium on an insurance policy, where the 
defendant contended that he had not accepted the policy, a receipt 
given on March 26th cannot be deemed an “acceptance” of a 
corrected policy not delivered until March 2oth. 


(For = cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 
136. 


* Decision rendered, March 7, 1913. 140 N. Y. Supp. 481. 


WITHEROW vs. MYSTIC TOILERS.* 
(Supreme Court of Utah.) 


ACTIONS—SUFFICIENCY OF EVIDENCE. 

In an action against a fraternal insurance society evidence held insuffi- 
cient to support the allegation that it had assumed the debts and 
obligations of the society which issued the benefit certificate sued on. 

- cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 

19. 


* Decision rendered, Jan. 31, 1913. 130 Pacific Rep. 58. 
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NEWLAND vs. MODERN WOODMEN OF AMERICA.* 
(Kansas City Court of Appeals. Missouri.) 


MUTUAL BENEFIT INSURANCE — ACTIONS — BURDEN OF 
PROOF—STATUS AS FRATERNAL ORDER. 


To entitle a mutual benefit association to defend an action on a certifi- 
cate as such, it must show that it has the essential qualifications of 
such societies prescribed by Rev. St. 1909, § 7109, requiring that it be 
conducted not for profit, maintain a lodge system with ritualistic 
work, and that it had been admitted to do business in the state as 
provided in section 7112. 


(For = cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 
815. 


SUFFICIENCY OF EVIDENCE—SUICIDE. 

Evidence in an action on a fraternal beneficiary certificate held to show 
that insured committed suicide. 

(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 
819.) 


ACTIONS—DIRECTION OF VERDICT. 


Where the evidence of suicide is undisputed in an action on a life certi- 
ficate, and is so strong that a contrary conclusion would be con- 
jectural, the question should be decided by the court, and not by 
the jury. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


* Decision rendered, Feb. 17, 1913. 153 S. W. Rep. 1097. 
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FIRE. 


What is a reinsurance treaty? Is it merely a contract and enforcible 
as such, or is it in fact an agreement between the parties creating a part- 
nership relation? Of American precedents there are none. Up to a few 
years ago, fire reinsurance treaties were not common, and consequently 
differences have seldom arisen, or at least such as have arisen have not 
seen the light of day. With the steady development of insurance in the 
United States, reinsurance has become a business in itself. 

What is the legal status of a reinsurer? This question has never been 
determined by the Courts. Ordinarily the books, records, and all original 
documents pertaining to the transaction of reinsurance are, under the 
treaty form, exclusively within the control of the ceding company, 
and the reinsurer is bound absolutely thereby. Regardless of the question 
of motive, honest differences of opinion will arise in every business. When 
a difference arises between the parties to a reinsurance treaty, what is the 
status of the reinsurer which deems itself to have been, consciously or 
unconsciously, treated unfairly? 


The transcript of the Award and Opinion given below in the 
controversy between the Rimouski Fire Insurance Company, and the 
United Counties Insurance Company, Limited is of prime importance. 
It will undoubtedly stand as a precedent for the Courts. This decision 

was reached after repeated hearings had been held involving the giving 
of much testimony. The Rimouski selected as arbitrator, Mr. G. F. 
Hutchings, the United Counties selected Mr. William G. Whilden. Mr. 
Nevett S. Bartow was, in turn, selected by these two gentlemen as 
umpire. The Award is signed unanimously, These three gentlemen, all 
able underwriters well known to the underwriting fraternity were unani- 
mous in their conclusions. The Opinion given in connection therewith is 
valuable as fixing the status of a reinsurance treaty; and it is significant 
that the Rimouski arbitrator, Mr. Hutchings has signed the Opinion and 
the Award although both are in fact diametrically opposed to the 
Rimouski’s contention.—[Eprtor] 


IN THE MATTER 
of 


THE ARBITRATION BETWEEN THE RIMOUSKI FIRE INSUR- 
ANCE COMPANY, or Rimousk!, QueBec, AND THE UNITED 
COUNTIES INSURANCE COMPANY, Limitep or Lonpon. 


REINSURANCE—NATURE OF EXECUTORY TREATY. 

A treaty of reinsurance, executory in its nature, brings into being a fidu- 
ciary relationship of as high a character if not higher than that of 
partnership. 


REINSURANCE—DUTY OF PARTIES TO TREATY. 


The greatest possible good faith should be exercised by each party to the 
reinsurance treaty. 


REINSURANCE—EFFECT OF WANT OF GOOD FAITH. 


Lack of good faith in the performance of the terms of a reinsurance 
treaty permits the innocent party thereto, to declare the same void, 
and gives that party a claim for compensation for the expenses con- 
nected with handling the treaty. 
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Award and Opinion in reinsurance arbitration held in New 
York City before Nevett S. Bartow, Secretary of the Queen Fire 
Insurance Company, Umpire, G. F. Hutchings, Secretary of the 
Wilmington Fire Insurance Company, Arbitrator, and William 
G. Whilden, President of the New Jersey Fire Insurance Com- 
pany, Arbitrator. 


Wii11AM Orts Bapcer, JRr., Attorney for the United Counties 
Insurance Company Limited. 

Messrs. Moses, Morris & HENDERSON, Attorneys for the 
Rimouski Fire Insurance Company. 


AWARD. 


We, Nevett S. Bartow, G. F. Hutchings and William G. 
Whilden, being the Umpire and Arbitrators appointed to hear and 
determine the matters in controversy between the parties under 
and pursuant to a certain reinsurance treaty between the said 
parties, dated July Ist, 1909, being in accord on the matters re- 
ferred to, do Hereby Certify and Award as follows :-— 

1. That we were attended by Mr. William Otis Badger, Jr. as 
attorney for the United Counties Insurance Company, Limited, 
and by Messrs. Moses, Morris & Henderson, as attorneys for the 
Rimouski Fire Insurance Company. 

2. That the hearings in this controversy were begun January 
Oth, 1913, and continued from time to time thereafter down to 
and including the 24th day of April, 1913. 

3. That there was presented to us on behalf of the parties here- 
to testimony of sundry witnesses and various books, papers and 
documents material and relevant to the issues in controversy. 
That the arbitrators have fully heard and considered all the 
evidence and have passed upon the matters in difference. 

4. We hold that a fair interpretation of this treaty im- 
posed upon the Rimouski Insurance Company, the duty of ceding 
one-third (1-3) of each and every surplus line to the United 
Counties Insurance Company, not exceeding, however, the limits 
of said company as defined in Article 1 of said treaty. 

We find that from July Ist, 1909, and throughout the term 
during which the treaty was in force the Rimouski Fire Insur- 
ance Company did not cede one-third of each and every sur- 
plus line to the United Counties as the treaty prescribed. We 
find that during the period in which the treaty was in opera- 
tion, the Rimouski Fire Insurance Company did cede, in many 
instances, its entire first surplus to the Crown Fire Insurance 
Company, a corporation in which the said Rimouski Fire Insur- 
ance Company and its agents had a large stock interest. 

We find that there was a systematic attempt, apparently from 
the commencement of the treaty period, on the part of the Ri- 
mouski Fire Insurance Company to favor the Crown Fire In- 
surance Company with a large share of its better class of risks, 
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and that in a great number of instances, a major proportion of 
this surplus was ceded to the Crown Fire Insurance Company. 
We find that from the method of reporting the business to the 
United Counties Insurance Company, that Company had no 
means of discovering these erroneous cessions during the treaty 
period. 

5. We hold that the acts above described of the Rimouski Fire 
Insurance Company are not consistent with a conscientious effort 
to perform the treaty obligation. We therefore declare the 
treaty of reinsurance void from its inception by reason of the 
acts of the Rimouski Fire Insurance Company. 

We declare that any funds received by either company on be- 
half of the other be restored with the following exception. We 
award to the United Counties Insurance Company, Limited, the 
sum of Eight thousand seven hundred and ninety-three and 
71/100 Dollars ($8,793.71 ) as reasonable compensation for the ex- 
penses incurred in handling this reinsurance business. We find 
that the United Counties Insurance Company, Limited, has in its 
possession the sum of Sixteen thousand two hundred and ninety- 
two and 32/100 Dollars ($16,292.32) and we direct the return 
of this sum, less the award aforesaid. 

We therefore award the Rimouski Fire Insurance Company the 
sum of Seven thousand four hundred and ninety-eight and 
61/100 Dollars ($7,498.61). 

We award that the expenses of the arbitration shall be borne 
as follows :— 

1. The umpire shall receive the sum of One Hundred ($100.- 
00) Dollars for his services, one-half of which shall be paid by 
each of the parties hereto. 

2. The arbitrators shall each receive the sum of Three Hundred 
Dollars ($300.00) to be paid equally by the respective parties 
hereto. 

3. The expenses of this arbitration, to wit: railroad fare and 
time of Robert E. Gooch, Eighty-seven and 10/100 Dollars ($87.- 
10.) ; stenographer’s fees One Hundred and Seventeen and 10/100 
Dollars ($117.10) which shall be divided equally between the 
parties hereto. 

4. That each party hereto shall compensate its own counsel. 

5. That no other expenses of any kind shall be allowed. Dated 
New York, April 30th, 1913. 


G. F. Hutcuincs, Arbitrator for the Rimouski Fire Insurance 
Company. 

W. G. WHILDEN, Arbitrator for the United Counties Insurance 
Company Limited. 


Verified April 30th, 1913. 
N. S. Bartow, Umpire. 
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JOINT OPINION. 


A treaty of reinsurance, executory in its character, is not a 
mere contract between the parties, but brings into being a fidu- 
ciary relationship of as high a character if not higher than the 
partnership relation. This is caused through the great degree of 
trust which each of the contracting parties places in the other. 
Usually the books, records, and all original documents are ex- 
clusively under the control of one of the contracting parties, the 
other party being bound absolutely thereby. 

We hold therefore, that the greatest possible good faith should 
be exercised by each party to a reinsurance treaty, and that a 
conscientious effort to perform under the terms thereof must be 
made by both parties thereto. 

Dated New York, April 30th, 1913. 


G. F. Hurcuincs, Arbitrator for the Rimouski Fire Insurance 
Company. 

W. G. WuHILDEN, Arbitrator for the United Counties Insurance 
Company Limited. 

N. S. Bartow, Umpire. 


SUPREME COURT OF ERRORS OF CONNECTICUT. 


CHESHIRE BRASS CO., INC. 
vs. 


WILSON 


INSURANCE BROKERS—REFUSAL TO DISCLOSE INSURERS— 
PLEADING. 

In an action against an insurance broker for refusing to disclose the names 
of the companies in which property was insured, plaintiff must allege 
that the broker had procured plaintiff’s property to be insured before 
any duty is shown to state any such names, 

(For other cases, see Insurance, Cent. Dig. § 130; Dec. Dig. 8, 103.) 

INSURANCE BROKERS—DUTY TO DISCLOSE NAMES OF IN- 
SURERS—PROOF. 

In an action against an insurance broker for damages on account of a 
negligent failure to disclose the names of the insurers of plaintiff’s 
property, the burden is on the plaintiff to show that he had made 
reasonable effort to learn the names. 


(For other cases, see Insurance, Cent. Dig. § 130; Dec. Dig. § 103.) 
INSURANCE BROKERS—AGENCY. 


An insurance broker employed to procure insurance is the agent of 
the party seeking insurance until the insurance is procured, but, after 


* Decision rendered, March 11, 1913. 86 Atl. Rep. 26. 
Vol. XLII.—43. 
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that, he ceases to be agent of the insured, and has no authority to 
waive or receive notice of the cancellation of policies, although he has 
not yet delivered the policies to the insured. 

(For other cases, see Insurance, Cent. Dig. §§ 500-503; Dec. Dig. §§ 102, 
229.) 


DAMAGES FOR NONDISCLOSURE OF INSURERS—PLEADING. 


In an action against an insurance broker for refusing to disclose names of 
insurers of plaintiff's property, where the plaintiff claimed damages 
for the entire amount of the insurance it had lost, but made no 
claim for trouble and expense incurred by reason of delay, no dam- 
ages could be recovered for such delay and expense of making proof 
against the insurers. 


(For other cases, see Insurance, Cent. Dig. § 130; Dec. Dig. § 103.) 


CANCELLATION OF POLICY—VALIDITY. 


Where an insurance broker procures insurance for plaintiff, but by his 
fraud causes the insurers to cancel the policies, and replaces them with 
others so as to get a rebate of premiums paid, the fraud was practiced 
on the insurance companies, and his relations with plaintiff were not 
affected. 


(For other cases, see Insurance, Cent. Dig. § 505; Dec. Dig. § 233.) 


Appeal from Superior Court, New Haven County; Gardiner 
Greene, Judge. 

Action by the Cheshire Brass Company Incorporated, against 
Clarence P. Wilson. Judgment for defendant, and plaintiff ap- 


peals. Affirmed. 

The action is to recover damages for the defendant’s tort in 
wrongfully cancelling policies of insurance on the plaintiff’s 
property, and in refusing and neglecting to disclose the names of 
the companies in which the property was insured. 

Demurrer to a portion of the reply to the defendant’s answer 
was sustained. ‘Trial to the court. 


In October, 1908, the plaintiff owned certain real and personal 
property constituting a brass mill. The defendant conducted an 
insurance agency, and was agent for a large number of insurance 
companies. On or about October 1, 1908, the plaintiff and de- 
fendant entered into an agreement that the latter should procure 
for the plaintiff upon the above mentioned mill property insurance 
against fire to the amount of $17,000 for one year. ‘The defend- 
ant procured the insurance as agreed, and delivered the policies to 
the plaintiff. The plaintiff in payment of the premiums indorsed 
to the defendant the note of a third party, which was afterward 
paid to the defendant, leaving a balance of about $80, which was 
to be paid in cash. Shortly after the policies were so delivered, 
the plaintiff delivered them back to the defendant at his request to 
enable him to substitute new policies for policies in certain com- 
panies which had refused to take the risk. The defendant made 
substitution prior to November 17, 1908, and the policies there- 
after remained in his possession. He notified the plaintiff that he 
held the policies, but never delivered them to the plaintiff, and the 
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latter never called for them. On March 9, 1909, the property in- 
sured by these policies was damaged by fire to the full amount of 
the insurance. Immediately after the fire, the plaintiff notified the 
defendant thereof, and requested him to state the names of the 
companies in which he had procured the insurance. He declared 
that he had canceled the policies, and declined to state the names 
of the companies by which they were issued. The plaintiff did 
not demand the policies of the defendant. The latter prior to this 
time had not notified the plaintiff that he had canceled the policies. 
The policies were of standard form, and by the terms thereof re- 
quired five days’ notice to the insured to effect a valid cancella- 
tion thereof. The plaintiff, until after the fire occurred, believed 
that the defendant had procured the insurance as represented and 
continued to hold such insurance for the plaintiff, and in con- 
sequence of such belief did not procure other insurance upon its 
property. 

The original complaint alleged the agreement between the parties 
as above stated, that the defendant represented that he had 
procured the insurance, that the plaintiff believed the represen- 
tations and therefore did not procure, and was thereby pre- 
vented from procuring, other insurance, that until after the loss 
it believed that the property was insured by policies procured 
by the defendant in accordance with the agreement, that im- 
mediately after the fire it notified the defendant and requested 
him to state the names of the companies in which the property 
was insured, but the defendant declared that he had canceled 
the policies and refused to state the names of the companies, 
and that prior to this time he had never notified the plaintiff 
that he had canceled the policies. There was no allegation that 
the defendant had or had not procured the insurance as agreed, 
or that he had or had not canceled the policies. By an amend- 
ment to the complaint it is alleged that the plaintiff was pre- 
vented from furnishing proofs of loss to the insurance com- 
panies by the defendant’s refusal to give it their names. This 
allegation is found to be not proven, and not true by the court. 
By another amendment it is alleged that the defendant wrong- 
fully caused the cancellation of the policies procured by him. 
This also is found to be untrue. 


E. P. ARVINE and Henry G. NeEwron, both of New Haven, 
for Appellant. 
JaMEs H. Wess, of New Haven, for Appellee. 


THAYER, J. (after stating the facts as above). 
[1, 2] The original complaint left it doubtful whether the 
plaintiff had attempted to found its action upon a breach of 
contract to procure insurance or upon the defendant’s tort in 
refusing to give the names of the insurance companies in which 
he had procured insurance. After an intimation by the court 
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that the complaint was insufficient, two amendments which are 
referred to in the statement were added to the complaint. As 
amended, it is to be regarded as an attempt to state a cause of 
action sounding in tort the wrongs complained of, being, first, 
the defendant’s refusal to give the names of the insurance com- 
panies, and, second, his wrongful cancellation of the policies. 
The amended complaint contains no allegation that the defend- 
ant procured the plaintiff's property to be insured, and, in the 
absence of such an allegation, no duty to state the names of any 
insurance companies is shown. But assuming that such duty 
existed and is properly shown by the complaint, and that it was 
neglected by the defendant, the court has found that the plain- 
tiffs further allegation that it was thereby prevented from 
making its proofs of loss was not proven. The plaintiff was 
bound to prove this allegation as well as the defendant’s negli- 
gence. This involved showing its own freedom from negligence. 
The finding of the court is conclusive against the plaintiff upon 
this issue. In its draft finding the plaintiff requested the court 
to find that there was no evidence that the plaintiff could have 
ascertained the names of the insurance companies otherwise 
than by a statement of them by the defendant, and now seeks 
for a correction of the finding, so that it shall comply with his 
request. But the plaintiff had made the allegation that it was 
prevented from making proof of loss by the defendant’s neglect 
to give the names, and the burden of proof was upon it to show 
that it had used reasonable effort to learn the names and make 
the proof. This was included in the issues formed by the 
pleadings. The court could not assume, as the plaintiff claims 
in its brief, that it had made every effort which it could have 
made to ascertain the names, and that the companies which is- 
sued the policies would have refused to give the information 
that they issued them. It is not found that the plaintiff did not 
in fact know the names. The court has found that the allega- 
tion that the plaintiff was prevented from making proof of loss 
by reason of the defendant’s neglect to give the names was not 
proven. The evidence furnishes no ground for changing this 
finding. 

[3] The conclusion of the court that the defendant did not 
cancel the policies is equally conclusive against a recovery by 
the plaintiff. It is found that the policies were duly procured, 
and that there was an attempted cancellation of them prior to 
the fire, but that for want of the five days’ notice required by 
the policies the attempted cancellation was ineffective. The 
plaintiff’s claim that upon the facts found the defendant after 
the insurance was procured continued to represent the plaintiff, 
so that his attempted cancellation of the policies was a waiver 
by the plaintiff of the five days’ notice cannot be sustained. 
The general rule is that, where an insurance broker or agent is 
employed by a person to procure insurance for him, the broker 
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or agent becomes his agent until the insurance is procured, so 
that any knowledge of facts by the agent or false statements 
made by him when procuring the insurance are imputable to the 
insured; but, after the insurance has been procured, he ceases 
to be the agent of the insured, and has no authority to waive 
or to receive notice of the cancellation of the policies in behalf 
of the insured. 1 May on Insurance (4th Ed.) § 67g; Grace vs. 
American Central Ins. Co., 109 U. S. 278, 283, 3 Sup. Ct. 207, 
27 L. Ed. 932; Hermann vs. Niagara Fire Ins. Co., 100 N. Y. 
411, 415, 3 N. E. 341, 53 Am. Rep. 197. The course of business 
between the parties may be such as to warrant the inference 
that the broker still has authority to receive or waive the notice. 
But, in the absence of facts from which such an inference may 
be drawn, the rule is as stated. The complaint in the present 
case alleges, and the court has found, that the defendant was 
employed to procure insurance upon the plaintiff’s property to 
a specific amount for the specified term of one year. This he 
did. Under the decisions, he then ceased to be the plaintiff’s 
agent. The case shows no course of business between the 
parties from which it can be inferred that the defendant still 
represented the plaintiff, so that he had authority to waive the 
notice of cancellation provided for in the policies. 

[4] The plaintiff suggests in its brief and argument that as it 
appears from the finding that, although not prevented by the 
defendant’s misconduct from making its proof of loss, the plain- 
tiff was thereby delayed in making them, there must have re- 
sulted to it trouble and expense because of such misconduct, 
although it did not thereby lose its remedy against the insurance 
companies, and that to indemnify it for such trouble and ex- 
pense it was entitled to a judgment for at least nominal dam- 
ages. In the complaint the plaintiff makes no claim for damages 
upon the ground that it was put to trouble and expense through 
delay in making proof of loss caused by the defendant’s wrong- 
ful act, but, as already noticed, claimed for the entire amount 
of the insurance because it had lost it by being prevented by the 
defendant’s refusal to give the names of the companies from 
making the proofs and by his wrongful cancellation of the 
policies. And there is nothing in the record showing that upon 
the trial any claim was made for a judgment for damages for 
trouble and expense incurred by reason of the delay caused by 
the defendant’s misconduct, or that any evidence was offered 
to show that there was such damage or the amount of it. 

[5] Upon the record, if entitled to a judgment on this ground, 
it could only have been for nominal damages for the recovery 
of which a new trial will not be granted. Ely vs. Parsons, 55 
Conn. 83, 102, 10 Atl. 499; Cooke vs. Burr, 39 Conn. 293, 300. 
But the plaintiff elected to try its case upon the theory that it 
was prevented by the defendant’s wrong from making the 
proofs of loss and thus lost the entire insurance. Having so 
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elected, it was not entitled to a judgment for even nominal 
damages for a result of the defendant’s act which is not al- 
leged and to which a different rule of damages would apply. 


[6] At the time the policies were canceled upon the books of 
the companies which issued them, the defendant was-allowed a 
credit by several of the companies to the full amount of the 
premiums. The plaintiff contends that the defendant caused 
the cancellation for the purpose of recovering this rebate, and 
that it was a willful attempt to defraud on his part. The court 
has found not proven paragraph 165 of the plaintiff’s draft 
finding, to the effect that the defendant secured this rebate by 
false statements, made to the insurance companies, that the note 
which he had received in part payment of the premiums had 
not been paid. But if the plaintiff’s claim is correct, that the 
defendant obtained the rebate by fraud, it was fraud practised 
upon the insurance companies, to whom alone he is answerable. 
It does not affect his relations with the plaintiff. 


As we find no error in the finding of the court that the plain- 
tiff failed to establish the allegations of its complaint, it is un- 
necessary to consider whether there was error in the findings 
and conclusions of the court sustaining the defendant’s second 
defense, namely, that, by reason of a mortgage given by the 
plaintiff after the insurance was procured and before the fire, 
the policies became void. 


[7] It is assigned for error that the court “delayed rendering 
judgment until two sessions of the court had passed.” From an 
addition to the finding made at the plaintiff's request it appears 
that the judgment was not rendered until after the close of the 
session of the court next succeeding that at which it was tried. 
This is contrary to the letter of section 510 of the General 
Statutes. Without the consent, express or implied, of the 
parties to the action that the judgment might be so delayed, it 
was erroneous; but with such consent the court might properly 
delay the rendition of the judgment. Lawrence vs. Cannavan, 76 
Conn. 303, 306, 307, 56 Atl. 556. The judgment file states that 
the case was regularly continued to and tried at the time the 
judgment was rendered. The original draft finding filed by the 
plaintiff contained no request for a finding that the judgment 
was improperly delayed, and the question now attempted to be 
raised was not among those which the plaintiff gave notice that it 
desired to raise. So far as appears from the finding, the delay 
may have been at the request or consent of the parties to the 
action or their attorneys. The court, having received no notice 
that it was intended to raise the question now raised by this 
assignment, was not called upon to find whether the delay. was 
by consent. If the delay was by consent, the statement in the 
judgment file is warranted. We are not warranted upon the 
finding before us in holding that the delay in the rendition of 
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the judgment beyond the time fixed by statutes was without 
the consent of the parties or their counsel. 
There is no error. 


CITY COURT OF NEW YORK. 


JOHN T. CONDON 
vs. 


EXTON-HALL BROKERAGE AND VESSEL AGENCY.* 


Where at the request of the Insurance Companies, the Broker for the 
insured agreed to obtain the cancellation of the policy and negligently 
omitted to do so, he was held responsible to the company for the loss 
occurring on the policy. 


Distinction made between a total omission to do an act which one gra- 
tuitously promised to do and the performance of that act in a 
culpably negligent manner. 


CarmMopy & CarsweELL, for Plaintiff. 
CoupErt BrorueErs, for Defendant. 
GREEN, J. 

The plaintiff in this action is the assignee of a claim formerly 
belonging to four insurance companies, so hereinafter, for a 
complete comprehension of the facts, when reference is made to 
the plaintiff, the insurance companies are intended. The de- 
fendant is a corporation doing a general insurance business, 
procuring insurance for clients, and acting as agents in certain 
cases for insurance companies, and issuing as such agents’ in- 
surance policies. It is conceded in the case at bar that the de- 
fendant company was not the general agent for the issuing of 
policies for any of the companies plaintiff in this action. The 
defendant in the course of its business submitted a risk or ap- 
plication for insurance upon a vessel lying in some western 
waters, and the plaintiff issued the policy of insurance to the 
amount of two thousand dollars. The policy was sent to the 
defendant, and subsequently delivered to the insured in the 
West. A short period of time elapsed when plaintiff wrote to 
the defendant company advising it of its desire to cancel the 
policy, and stated in a letter dated November 8th, 1911; “Kindly 
give this your usual prompt attention and in the meantime con- 
sider this letter in lieu of the usual five day’s notice of cancel- 
lation.” On November roth the defendant wrote: “We have 
ordered the cancellation of your policy and as soon as received 


* Decision rendered, April, 1913. New York Law Journal. 
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will return same to you.” On the same day the defendant com- 
pany wrote to its correspondent or Agency Company, informing 
said company that defendant did receive a letter from the plain- 
tiff to effect cancellation of the policy in question, stating the 
reasons assigned by the plaintiff for the request, and further 
stated that defendant “did not see any reason why the risk was 
not desirable to write.” The defendant then concluded its letter 
as follows: “You will therefore investigate and advise us. 
Please return the policy and we will replace the amount for you 
elsewhere.” Nothing further was done and on the 22d or 23d 
of November the property insured was destroyed by fire. The 
plaintiff thereafter paid the insured the amount of the policy 
because it had never been canceled, and this action is now 
brought against the defendants to recover the amount so paid 
upon the ground of defendant’s negligence in failing to take 
effective means to cancel the policy after the notice by plain- 
tiff to the defendant contained in the letter of November 8th 
hereinbefore referred to. The defendant resists the payment of 
plaintiff’s claim upon the ground that it was urtder no obligation 
to effect the cancellation, that its services were gratuitous, with- 
out consideration, and that it was under no legal obligation to 
cancel the policy in suit. This action is one not without its dif- 
ficulties, and one not within the general run of actions, and for 
a proper understanding of the legal principles applicable there- 
to it is necessary to state a few well-settled principles of law in 
order to observe by their statement the distinctions to be drawn 
from them in this case. It is settled beyond controversy in this 
State that a broker who is employed to secure insurance is the 
agent for the insured and not for the company. (Northrup vs. 
Piza, 43 A. D., 284; affirmed without opinion, 167 N. Y., 578; 
Morris vs. Home Ins. Co., 78 Misc., 303). 

It is equally well settled that a broker or agent employed 
merely for the purpose of procuring insurance has no implied 
authority to cancel or to accept an operative notice of cancella- 
tion (see Richards on Insurance, 3d ed., pp. 388-389, and cases 
cited). The situation thus presented is this: The defendant 
in this action was the agent in law for the insured, to procure the 
insurance, not to destroy it, and consequently the notice of can- 
cellation served upon the defendant was of no avail to the plain- 
tiff, for the evidence is entirely barren of any authority in de- 
fendant to accept or effect a cancellation of the policy. The 
question arises, however, in this case whether the defendant 
can be held liable for undertaking to effect a cancellation of 
the policy, even though his services were voluntary, gratuitous 
and without consideration, and an examination of the facts in 
this case and the authorities convinces me that he is liable upon 
the theory of misfeasance, for I find as a fact from the evidence 
in this case that the defendant by its letters undertook to effect 
a cancellation of the insurance policy in question and was negli- 
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gent in failing so to do. There is a difference between non- 
feasance and misfeasance. In Words and Phrases (vol. 5, p. 
4535) this distinction is pointed out, “the one being a total omis- 
sion to do an act which one gratuitously promises to do, and 
the other a culpable negligence in the execution of the act. If 
a party makes a gratuitous engagement and actually enters upon 
the exertion of the business, and does it amiss through the want 
of due care, by which danger ensues to the other party, an action 
will lie for misfeasance.” ‘The leading case in this State and in 
the United States upon the question of nonfeasance and misfea- 
sance is the case of Thorne vs. Deas (4 Johnson, 84), decided 
in 1809. In that case two men were the joint owners of a ves- 
sel. One of them voluntarily undertook to obtain insurance on 
the vessel, but neglected to do so. The vessel was lost, and in 
an action against the other owner by his joint owner it was 
held that no cause of action would lie for the nonfeasance, there 
being no consideration for the promise. In that case the court 
said (Kent, Ch. J.), writing the opinion: “The chief objection 
raised to the right of recovery in this case is the want of con- 
sideration for the promise. The offer on the part of the de- 
fendant to cause insurance to be effected was perfectly vui- 
untary. Will, then, the action lie when one party intrusts the 
performance of a business to another who undertakes to do it 
gratuitously and who wholly omits to do it? If the party who 
makes the engagement enters upon the execution of the business 
and dogs it amiss, through the want of due care, by which 
damage ensues to the other party, an action will lie for this mis- 
feasance. But the defendant never entered upon the execution 
of his undertaking, and the action is brought for the nonfea- 
sance.” It will be observed that the distinction between non- 
feasance and misfeasance is clearly pointed out, and it was there 
held that the undertaking, having been voluntary and never 
having been entered upon, no action for nonfeasance would 
lie. This case has settled the law upon the question involved 
in the case at bar, and it has been followed in every succeeding 
case without qualification or distinction as to the principle there- 
in laid down. In the case of Rose vs. United States Telegraph 
Co. (29 Superior Ct. Rep., at p. 307) it was held that “a mere 
gratuitous offer to perform a service for another imposes no 
legal obligation to perform such service, but if performance is 
undertaken and it is done negligently or without due care, so 
that injury ensues an action will lie by the person injured” (see 
also Boniface vs. Relyea, 29 N. Y. Superior Ct., at p. 405; Doupe 
vs. Genin, 31 Superior Ct. Rep., at p. 32; Nellis vs. De Forest. 
16 Barb., at p. 62; Mechem on Agency, sec. 478). 

The defendant in this action insists that plaintiff has wholly 
failed to show any consideration for the undertaking of de- 
fendant to effect cancellation of the policy, and claims the true 
test of defendant’s liability to be, before such can arise, “the 
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agreement must create an obligation. It must be an agreement 
enforcible at law,” and counsel cites the case of Bustanoby Broth- 
ers vs. Reverdel (71 Misc., 207), decided by me as a case in 
point. He further cites the case of Grossman vs. Schenker (206 
N. Y., 468) as authority for the proposition that “the general 
rule is that a promise not under seal made by one party with 
none by the other is void, for unless both are bound so that 
either can sue the other for a breach neither is bound.” With 
these general propositions of law I have no quarrel and concur 
fully in the law as there laid down, but the vice of defend- 
ants’ contention lies in the fact that they are not applicable to 
the case at bar. The theory of plaintiff’s cause is negligence, 
based upon defendant’s misfeasance, in undertaking to do that 
which, while voluntary and without consideration, was not ac- 
complished through defendant’s negligence, and for this in my 
opinion an action will lie. This principle is well stated and 
arises so infrequently that it will bear repetition, in the case of 
Ainsworth vs. Backus (5 Hun, at p. 416) as follows: “The 
rule seems to be well settled that if a person undertakes an em- 
ployment or trust and begins the performance of it he is liable 
for any injuries which may result from his neglect, even though 
he may not have received any consideration for the promise. If 
he omit to do what he has thus agreed to accomplish, the failure 
of the consideration excuses his omission. This is called a non- 
feasance. If he begin the execution of his engagement and fail 
to complete, his failure is a misfeasance and he becomes respon- 
sible (Wilkinson vs. Coverdale, 1 Esp., 75; Thorne vs. Deas, 4 
Johns., 84; Smedes vs. Bank of Utica, 20 Johns., 372). The 
distinction thus recognized and applied rests doubtless upon 
the proposition that any injury to one party or a benefit to another 
is a sufficient consideration for a promise (Miller vs. Drake, 1 
Caines, 45; Foster vs. Foster 6 Mass., 58; Smedes vs. Bank of 
Utica, 20 Johns., 380, supra). In Wilkinson vs. Coverdale the de- 
fendant undertook voluntarily and without consideration to get 
a policy of insurance renewed on account of plaintiff, but did it so 
negligently that no benefit was derived from it, and the action 
against him was allowed to proceed. In the case of Thorne vs. 
Deas, a case which was cited and approved in the Court of Errors 
in Smedes vs. Bank of Utica (supra), the doctrine of misfea- 
sance was considered and the cases stated and reviewed. It was 
not questioned that a voluntary undertaking which the promissor 
undertook to carry out entailed upon him the penalty of negli- 
gence in the performance of this promise. The rule is founded 
on common sense, in equity and in good faith.” 

The evidence in the case at bar tried before the court without 
a jury, is almost wholly documentary, consisting of Jetters 
passing between the parties to this action, and they lead to the 
irresistible conclusion that the defendant undertook to effect a 
cancellation of the policy which is the subject of the suit, and 
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negligently omitted to do so. In addition to the excerpts recited 
from the letters in this opinion, the letter from the defendant to 
the plaintiff, dated December 9, 1911, some weeks after the fire 
loss, is also important. It will be remembered that on November 
8 plaintiff informed defendant to cancel the policy. Defendant 
under the date December 9 wrote: “On November 8 you wrote us 
a letter in which you stated * * * you desired the policy can- 
celed.” * * * We replied to your letter * * * and stated 
that we had ordered the cancellation of your policy. We wrote to 
the Insurance Agency Co. (this company was defendant’s agent 
or correspondent in St. Louis, from whom defendant received the 
risk originally on November 10 * * * asking if they would in- 
vestigate the risk and also requesting them to return your policy, 
and that we would replace the amount for them elsewhere. * * * 
The Insurance Agency Co. replied under date of November 18, 
which letter was received on the 20th. Nothing was done by us 
with this letter. At the time of writing our first letter to the In- 
surance Agency Co. on the 1oth inst., it was not our intention to 
replace the line at that time, but to draw out the facts from them 
and, after getting these, if we still regarded the risk as desirable, 
to replace the line elsewhere, and as the facts elicited from the In- 
surance Agency showed the risk in our opinion to continue de- 
sirable, it was our honest intention to replace the line elsewhere, 
but the loss occurred before this was actually done.” ‘This letter, 
taken in conjunction with all the letters in the case, convinces me 
that the defendant, while it undertook to cancel the policy, never- 
theless took a chance of the risk being safe. Defendant’s conduct 
lulled the plaintiff into the position of assuming defendant would 
carry out what it had undertaken to do, and if this defendant, for 
the purpose either of retaining a client or a premium, took the 
chance of continuing the policy by not canceling it as directed, and 
as it undertook to do, it must bear the burden and pay the loss. I 
therefore award judgment in this case to the plaintiff for the sum 
of $1,949, with interest and costs, and let it be entered accordingly. 
The defendant may have ten days’ stay and thirty days to make 
a case after notice of entry of the judgment. 


0m 
SUPREME JUDICIAL COURT OF MAINE 


POTTLE et AL. 
vs. 
LIVERPOOL & LONDON & GLOBE INS. CO.* 
ACTIONS ON POLICIES—SUFFICIENCY OF EVIDENCE. 


In an action on a fire insurance policy, evidence held to show that 
plaintiffs, in their proofs of loss and in their testimony, falsely 


* Decision rendered, Feb. 28, 1913. 85 Atl. Rep. 1058. 
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and fraudulently misstated the quantity and value of the goods 
destroyed. 


wae eae cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
5. 
PROOFS OF LOSS—FRAUD OR FALSE SWEARING. 


No recovery could be had under a fire insurance policy where the insured 
parties, in their proofs of loss and in their testimony, in an action 
thereon, falsely and fraudulently misstated the quantity and value of 
the goods destroyed. 


(For ai cases, see Insurance, Cent. Dig. §§ 1362-1366; Dec. Dig. § 
553: 


On motion from Supreme Judicial Court, Washington County, 
at Law. 

Action by James W. Pottle and others against the Liverpool & 
London & Globe Insurance Company. On motion to set aside 
verdict for plaintiffs. Motion sustained, and verdict set aside. 


Argued before Whitehouse, C. J., and Savage, Spear, Cornish, 
King, and Bird, JJ. 


ASHLEY St. Ciartr, of Calais, W. R. PATTENGALL, of Water- 
ville, and R. J. McGaArricLE, of Calais, for Plaintiffs. 
C. B. & E. C. Donworru, of Machais, for Defendant. 


Per CurIAM. 

Action of assumpsit to recover $1,250 fire insurance on a stock 
of general merchandise belonging to the assured and contained in 
their 1 1/2-story frame store situated at the Four Corners, so 
called, in North Perry, Me. 

This case was originally tried in 1911, the chief grounds of 
defense being: (1) That the fire originated by the voluntary act, 
design, and procurement of the plaintiffs; (2) that their proof 
of loss was false and fraudulent ; (3) that they did not use reason- 
able exertions to save and protect the property after the fire 
started; and (4) that they falsely and fraudulently understated 
the amount and value of the property that was saved. That trial 
resulted in a verdict for the plaintiffs, which upon motion was set 
aside by this court, because “the proof of loss was so clearly false 
and fraudulent that the plaintiffs’ right of recovery was thereby 
forfeited.” Pottle vs. Insurance Co., 108 Me. 401, 405, 81 Atl. 
481, 482. 

The case has again been tried, with the same issues involved, 
resulting in a verdict of $1,390 for the plaintiffs; and it is again 
before this court, on defendants’ motion, that this verdict be set 
aside as being unwarranted by the evidence. 

[1] With the painstaking care the court has examined the 
voluminous record in this case, containing more than 400 printed 
pages ; and it is of the opinion that no other conclusion is justified 
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by the evidence than that this verdict in the plaintiffs’ favor is un- 
mistakably wrong. 

North Perry, where the plaintiffs’ store was situated, is a smail 
rural comunity, about 4 1/2 miles from the railroad, and in which 
the only manufacturing industry giving employment to labor was a 
sawmill. The store building was 24 by 36 feet, 1 1/2-story and 
without a cellar. The lower story, or store proper, was about 
8 feet in height, and fitted in the usual manner for a country store, 
with shelving on three sides, a long counter on the northerly side 
at the left of the entrance, a short counter at the rear end, with 
drawers and bins under some of the shelving and counters. On 
the southerly side heavy goods, such as molasses and kerosene oil, 
were kept. The space in the middle of the store was open and 
unoccupied. The second story, or upper part, was finished in one 
room, being about 7 feet in the clear under the eaves. There was 
a hatchway in the second floor through which goods could be 
hoisted and lowered. A flight of stairs, at the top of which was a 
trap door, connected the two floors. The plaintiffs had been ‘ 
carrying on business at this store for some years. They were un- 
married and slept in the upper room, taking their meals at the 
home of their parents, distant about three-quarters of a mile from 
the store. 

About 6 o’clock in the morning of October 18, 1909, after the 
plaintiffs had gone from the store for their breakfast, smoke was 
discovered issuing from the roof of the building, and the neigh- 
bors and mill crew immediately came to the rescue; and while 
some were engaged in putting out the fire, which was then 
chiefly, if not wholly, confined to the top of the building, the 
rest were at work carrying the goods from the store. A team 
was sent for the plaintiffs, and it was some little time before they 
came back to the store. After working for some time, it was 
assumed that the fire was out, and the mill crew went back to 
the mill, and practically all the other helpers left. But shortly 
after that the building, with whatever was then in it, was 
wholly consumed. There had been a fire in the stove in the 
store the evening before, but none was built on the morning of 
the 18th, and the plaintiffs claimed they saw no evidence of fire 
when they left the store. 

The total insurance on the stock was $2,500, $1,250 of which 
was written by the defendant company and is the subject of this 
action. There was an insurance of $1,000 on the store building. 

In their proof of loss, the plaintiffs state that the value of the 
goods in the store at the time of the fire was $3,496.87, and that 
the value of the goods saved was $224.10. James W. Pottle, 
one of the plaintiffs, and who had always had the chief manage- 
ment of the store, and who made up the proof of loss, testified 
at both trials that he afterwards recalled additional articles of 
merchandise that were in the store and burned (of which he 
claimed to have made a list, but it is not produced) amounting 
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to $800 or $1,000. Accordingly the plaintiffs’ statement is, as 
contained in their proof of loss and in their testimony, that the 
amount of the goods in the store, at the time of the fire, was sub- 
stantially from $4,300 to $4,500. 

An examination and consideration of the evidence in this case 
shows conclusively, we think, that that statement as to the amount 
and value of the goods was a gross exaggeration. 

It would serve no useful purpose to attempt here any extended 
analysis of the voluminous evidence in this case; and therefore 
we refer only to a few suggestive features of it. 

1. The statement in the proof of loss of the quantity and value 
of many of the articles, claimed to have been in stock in this 
country store, is so excessively and unreasonably large as to be 
quite unbelievable. 

2. The amount of the stock carried, as claimed by the plain- 
tiffs, is so out of proportion with the volume of business they 
were apparently doing that it quite overwhelmingly discredits 
‘ their proof of loss and testimony. After the fire they procured 
reports of goods purchased by them from thirty-three firms 
covering, as they claimed, a period of two years previous to the 
fire. These purchases aggregate $11,789.84. But we find, upon 
examination of these detailed reports, that about $2,000 of this 
amount represented purchases made prior to two years before 
the fire, and that less than $10,000 of the amount was covered 
by the preceding two years, leaving their annual purchases from 
these firms about $5,000. And, from further computation, it 
appears that the purchases from these firms, during the year 
next preceding the fire, was only a little in excess of $5,000. 
James W. Pottle, however, testified that these reports did not 
include all their purchases, and that they purchased grain and 
other articles of others. That is probably true to some ex- 
tent. But we note the first report listed is $995.93 from a 
dealer “in corn and meal.” If they had been large buyers of 
grain of other firms, it is unexplained why they did not obtain 
their reports also. At the time of the fire they had no grain 
whatever in stock. It seems reasonable to conclude from the 
evidence, therefore, that their annual business for the two years 
previous to the fire was about $6,000. And this is quite fully 
confirmed by the testimony of James W. Pottle as to the amount 
of their gross annual sales, which he estimated to be $15 per 
day on the average. At first he stated the amount to be from 
$20 to $40, then called the average “$10 or $12 anyway,” ex- 
plaining that they were small in the winter and larger in the sum- 
mer, but finally, on being urged by his counsel for an estimate 
for the year, put it at $15. At that estimate their gross yearly 
business was $4,500, practically the same as the amount of stock 
they claimed to have at the time of the fire. But assume that 
his estimate was too low, and that $20 per day, or $6,000 per year, 
would be more nearly correct, then it would be quite consistent 
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with the apparent amdunt of their purchases. It is certainly in- 
credulous, to say the least, that the experienced proprietors of a 
country store, situated in a sparsely settled rural community, 
within four and one-half miles of a railroad, would carry a 
stock in trade equal in value to two-thirds or more of their 
gross yearly business. And it is not to be overlooked, in this 
connection, that this amount of stock, which the plaintiffs stated 
was in the store at the time of the fire, did not include a parti- 
cle of grain, and practically no so-called heavy goods, except five 
barrels of flour. 

3. James W. Pottle testified that the stock was divided practi- 
cally even between upstairs and downstairs. ‘But I think,” he 
said, “I had a little the most upstairs. I know I did.” It has al- 
ready been noted that the plaintiffs slept in the upper room. 
There was also in that room a “refrigerator,” a “kitchen cabinet,” 
and a work bench. Mr. Pottle was asked if in the former trial 
he did not testify that he built a wagon sled in that upper room 
at one time, and he answered, “No, sir; no such thing. I didn’t 
build— I never built a sled in my life. * * * I had a 
wagon sled stored there for one night only, and that was brought 
right from the blacksmith shop, and, it being rainy, I took it up 
there and took it away the next day.” 

Considering all the facts and circumstances disclosed as to the 
upper room in the store building, its size, the uses that had been 
made of it other than the storage of goods therein, and espe- 
cially the fact that the plaintiffs had occupied it for their sleeping 
apartment for seventeen years, we think it is inherently im- 
probable, at least, that there was in it the quantity of goods, as 
stated by the plaintiffs, amounting to upwards of $2,000. 

4. But, in the opinion of the court, the evidence is conclusive 
that there was not, at the time of the fire, in the store proper, 
the quantity and value of goods as stated by the plaintiffs. We 
need not refer in detail to the proof of loss and the testimony of 
Pottle to the effect that there were, in the store proper, goods 
amounting to at least $2,000. He stated that, of the goods speci- 
fied in the proof of loss, “perhaps $1,800 worth” were down- 
stairs. There were also $800 or $1,000 worth of additional 
goods that he afterward recalled, and a substantial part of those 
goods must have been downstairs. Further, with reference to 
the plaintiffs’ statement and claim as to the quantity of goods 
downstairs, their learned counsel in his brief says that there 
were “probably $2,000 worth altogether.” 

Goods amounting to only $224.10 were removed from the 
store. Why were goods amounting to nearly $1,800 left in the 
store proper, if they were there? There was plenty of help to 
remove them, and ample time to do it. It was daytime, and 
there was no smoke to materially interfere with the work. No 
one forbade their removal, and it was necessary that they should 
be removed. Men who worked in removing the goods testified 
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that they were all removed, so far as they could see. The evi- 
dence leaves no doubt that the mill crew, about thirty men, did 
not leave the store until their services were supposed to be no 
longer necessary. In the light of these facts, and considering 
that the showcases, the postoffice boxes, the safe, the stove, and 
the telephone were all removed, there can be no reasonable doubt 
as to the thoroughness with which the men worked in removing 
the contents of this burning store ; and it is therefore inconceivable 
and unbelievable that any material articles of merchandise were 
left in the store proper. 

[2] The conclusion is irresistible from all the evidence that 
the quantity and value of goods, as stated by the plaintiffs, were 
not in the store, and that their statement as to the quantity and 
value of the goods, made in their proof of loss and in their 
testimony, was false and fraudulent. The law is well settled that 
in such cases no recovery can be had. 

Motion sustained. 

Verdict set aside. 


KANSAS CITY COURT OF APPEALS. 


Missouri 





GILLESPIE 


vs. 


ST. PAUL FIRE & MARINE INS. CO* 


BAD FAITH IN DEFENSE—ATTORNEY’S FEE. 


Plaintiff in an action on a fire policy, may be allowed an attorney’s 
fee, there being evidence of a want of good faith in the defense; 
a special agent having written the insurer that it was liable, but he 
thought it best to make a show of contest, to force a compromise. 


vu ae cases, see Insurance, Cent. Dig. §§ 1805, 1806; Dec. Dig. § 
75. 


Appeal from Circuit Court, Daviess County; Arch B. Davis, 
Judge. 

Action by Thomas A. Gillespie against the St. Paul Fire & 
Marine Insurance Company. Judgment for plaintiff. Defend- 
ant appeals. Affirmed. 


BarcLay, FAUNTLEROY, CULLEN & OrTHWEIN, of St.Louis, 
for Appellant. 

E. M. Harper, of Trenton, and Expon C. Orton, of Prince- 
ton, for Respondent. 


* Decision rendered, Feb. 17, 1913. 153 S. W. Rep. 1079. 
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ELuison, J. 

This action is on a policy of fire insurance for $1,000. Plaintiff 
obtained judgment in the trial court. 

It appears that plaintiff was indebted to one Buren, who held 
his note for $1,250 and mortgages to secure it on hotel furniture 
owned by plaintiff; that he had a policy on such furniture issued 
by this defendant for $1,000, loss, if any, payable to Buren, 
mortgagee, as his interest might appear; that policy expired, and 
within a few days thereafter, on the 3lst day of May, 1911, de- 
fendant’s agent called on plaintiff and solicited him to renew it. 
Plaintiff then paid the balance of premium on the old policy, 
which to this time had remained unpaid, and stated to the 
agent that he wanted the policy, but did not have the money 
(eighteen dollars) with which to pay the premium, and for the 
agent to go to Buren “and he will take the policy. He can’t 
afford to let it expire and won't.” 

There is very little evidence in the case. It consists of the 
testimony of plaintiff himself and some written reports of the 
agent to the company and some letters from the company to the 
agent. It seems that the agent went to Buren and got the premium 
for the new policy. Neither of them were witnesses. But cer- 
tain it is the policy was issued in plaintiff’s name as the assured, 
“the loss if any payable to Buren, mortgagee, as his interest might 
appear.” Buren must have paid the premium, for it was shown 
to have been sent to defendant in one of the reports, and the 
policy was delivered to him, for it is so alleged in the petition, 
or, what is the same thing in legal effect, the agent may have ac- 
cepted his promise and advanced the premium to defendant, and 
deposited the policy in his safe for Buren. The fire occurred 
several weeks after the policy was thus issued, and, if not already 
with one of them, it was then handed over either to Buren or 
plaintiff and suit was brought, both Buren and plaintiff joining 
as plaintiffs. After bringing this action, plaintiff Gillespie paid 
the amount of his indebtedness to Buren in this way: There 
was paid to Buren the net amount (nine hundred and fifty dol- 
lars, arising from another policy, and then Gillespie settled the 
balance with him, and he then assigned his interest in this 
policy to Gillespie. Thereupon the latter filed an amended peti- 
tion, omitting Buren as a coplaintiff. 

From the foregoing it appears that defendant issued the policy 
in suit to plaintiff insuring his property in the sum of $1,000, 
loss payable to Buren as mortgagee as his interest might appear 
to be, and the premium was paid by Buren. Now, it is true a 
mortgagee has an insurable interest which he may protect by 
insurance to himself in his own name. But this was not that 
kind of a policy. Gillespie told the agent when the latter ap- 
plied to him for renewal that he wanted the policy, but had not 
the premium and for the agent to go to Buren and get it. The 
only claim Buren had, as is shown on the face of the policy, was 
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as mortgagee with loss payable to him as his interest might ap- 
pear, which means that, if he should have no interest at time 
of settlement, the entire loss would be paid to Gillespie as owner. 
Defendant has not paid anything on the policy to the mortgagee, 
and is free of any claim by him. It seems then that it should, in 
justice, pay the plaintiff; otherwise it would escape altogether. 

[1] The assignment of Buren’s interest to plaintiff was in- 
troduced and objected to, but defendant insists that there was 
no proof of the assignment. That, however, was not made a 
ground of the objection. The objection is in effect a concession 
of the assignment; the only ground of objection being that it 
was inadmissible in evidence because it was assigned after the 
action was instituted. 

[2] So it is said that the cause should have been tried on the 
case as it was when the action was begun, and, since Gillespie 
was not the sole party in interest at the beginning of the action 
in his and Buren’s name, a settlement with Buren and a transfer 
of his interest to Gillespie would not authorize the filing of an 
amended petition and the prosecuion of the action in the name of 
Gillespie alone. It would have been a useless formality to have 
dismissed the case when Buren was paid and begin again in 
Gillespie’s name alone. It was proper practice to file an amended 
petition dropping Buren and stating the facts. Griswold vs. 
Insurance Co., 70 Mo. 654, 658. See, also, section 1924, R. S. 
1909. 

[3] An attorney’s fee was allowed, and it is claimed the case 
does not justify it under the cases of Blackwell vs. Insurance 
Co., 80 Mo. App. 75; Rogers vs. Insurance Co., 157 Mo. App. 
671, 139 S. W. 265. In the first of these cases we said: “The 
insurer, so long as he acts in good faith and with reasonable 
ground to believe that the insured has not a legal demand, may 
contest the claim in court as any other litigant, without fear of 
a penalty it it happens that his defense is not well founded. The 
refusal contemplated by the statute implies willfulness and a 
punishment is imposed.” But we have evidence in this case 
tending to show a want of good faith in the defense. A special 
agent of defendant wrote to it that it was liable, but he thought 
it best to make a show of contest, to force a compromise of the 
claim. 

We have not discovered any error materially affecting the 
merits of the controversy. The cause was tried by the court 
without the aid of a jury, and no instructions were asked. Every 
intendment is with the judgment, and hence it is affirmed. All 
concur. 





Symmers, &c., vs. Howard et al. 


COURT OF APPEALS OF NEW YORK. 


DOUGLAS SYMMERS, Svuinc on BEHALF oF HiMsELF, &c., Respondent 


vs. 


HOWARD et AL., Executors, &c., Appellants.* 


BOAT OWNER INSURING CARGO FOR. HIMSELF “OR FOR AC- 
COUNT OF WHOM IT MAY CONCERN.” 


A boat owner engaged in carrying freight between domestic ports who 
insures the cargo against loss by fire for himself “or for account of 
whom it may concern” holds the insurance money, paid to him by the 
company for loss under the policy as a trustee for the various owners 
of the cargo whose property was destroyed, and after paying his own 
losses he must account to them for their share of the balance of 
such moneys. This is so although it had been judicially determined 
that the defendant, the boat owner, was not liable for loss of the 
cargo. 


In an action by a shipper in behalf of himself and all others similarly 
situated to compel the defendant to account for the insurance moneys 
it is unnecessary to allege in the complaint that there was any previous 
contract between the carrier and the shippers with. respect to insur- 
ance, or that the carriers’s loss did not absorb the whole amount of 
the insurance moneys. 


Appeal by the defendants from an order of the Supreme Court, 
Appellate Division, First Department, affirming an interlocutory 
judgment of the Special Term overruling a demurrer to the com- 
plaint 


Avery F. CusHMAN for Appellants. 
Henry E. Marrison, for Respondent. 
CuDDEBACK, J. 

This action is brought by the plaintiff in his own behalf and 
in behalf of all others similarly situated. Prior to December 16, 
1904, John H. Starin, the defendant’s testator, was the owner of 
a steamboat used by him in carrying merchandise and passengers 
from the city of New York in this state to the city of New 
Haven in the state of Connecticut. On the day mentioned the 
boat left New York bound for New Haven with a cargo of gen- 
eral merchandise, which included merchandise owned and 
shipped by the plaintiff’s assignors, with the freight charges paid, 
or agreed to be paid thereon. While the steamboat was on Long 
Island Sound in the course of voyage it was burned to the 
water’s edge and the cargo was totally destroyed. By a decree 
of the United States District Court made under the Federal 
statutes it has been adjudged that Starin was not liable for the 
loss or damage growing out of the destruction by fire of the 
cargo on the vessel. 


* Decision rendered, March 25, 1913. N. Y. Law Journal, April 6, 1913. 
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Before the voyage on which the fire occurred Starin had pro- 
cured from the Home Insurance Company a policy of insurance 
on the cargo, which reads in part as follows :— 


“The Home Insurance Company, New York, by this policy of 
insurance * * * does insure John H. Starin as freighter, for- 
warder, bailee, common carrier or for account of whom it may 
concern, loss if any payable to him or order, to the amount of 
$20,000, on goods, wares and merchandise,” against loss by fire 
while on board the vessel so destroyed. 


After the fire Starin collected the amount of the insurance, 
$20,000, but refused to pay over to the plaintiff’s assignors any 
part thereof, though he had paid a portion of the moneys received 
to the owners of other parts of the cargo lost. The complaint 
also alleges that the plaintiff had no knowledge as to the exact 
value of the merchandise destroyed by the fire nor as to the 
identity of the owners, but that such owners are very numerous, 
and the action is brought for their benefit as well as for the 
benefit of the plaintiff. The demand for relief is that the de- 
fendants account for the insurance moneys collected by Starin 
and pay over to the plaintiff and the other persons entitled to 
share therein their proportionate parts thereof. 


To the complaint setting forth these facts the defendants de- 
murred upon the ground that it does not state facts sufficient to 
constitute a cause of action. The demurrer was overruled by the 
court at Special Term and an interlocutory judgment to that 
effect was entered, with leave to the defendants to amend on the 
usual terms. The Appellate Division affirmed the interlocutory 
judgment and in affirming the same certified that a question of 
law had arisen in the case which in its opinion ought to be re- 
viewed by the Court of Appeals. The question accordingly certi- 
fied is: “Does the complaint state facts sufficient to constitute a 
cause of action?” 


The argument of the defendants is that Starin had the right as 
common carrier to insure the cargo for his own benefit and that 
he had the right to collect and retain the amount of the loss irre- 
spective of the question whether he was liable to the owners of 
the cargo for the damages which they had sustained. The plain- 
tiff cites Phoenix Ins. Co. vs. Erie & Western Transportation Co. 
117 U. S., 312; Baxter vs. Hartford Fire Ins. Co., 12 Fed. Rep., 
481; Munich Assurance Co. vs. Dodwell, 128 Fed. Rep., 410. 


These were all cases wherein the common carrier had been re- 
lieved by the shipper from liability for loss occasioned by fire. It 
was held that although relieved from such responsibility the car- 
rier remained liable for his negligence and, therefore, his right 
to collect the insurance moneys was not to be determined after 
the loss by inquiry whether he was in fact liable to the owners 
of the cargo. He could insure himself against his own negli- 
gence and against the necessity of entering into any inquiry as 
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to his negligence. Here the shippers did not release the carrier 
from liability for loss by fire and the cases cited do not apply. 

It is also the law that a common carrier can if he so desires 
insure the goods left in his charge not only for his own benefit 
but for the benefit of the owners as well. Waring vs. Indem- 
nity Fire Ins. Co., 45 N. Y., 606; Hagan vs. Scottish Ins. Co., 
186 U. S., 423; Pennefeather vs. Baltimore Steam Packet Co., 
58 Fed. Rep. 481; Home Ins. Co. vs. Minneapolis, St. Paul, &c., 
R. R. Co., 71 Minn., 296. 

In Waring vs. Indemnity Fire Ins. Co. (supra) the policy of 
insurance covered oil owned by the plaintiff, “or held in trust 
on commission, or sold, but not removed, contained in bonded 
warehouse.” It was held after the loss that the plaintiff could re- 
cover for himself and for the benefit of a vendee for oil sold 
but not removed from the warehouse. Judge Folger said :— 

“It is laid down in broad terms that one may, in his own name, 
insure the property of another for the benefit of the owner with- 
out his previous authority or sanction, and that it will inure to the 
benefit of the owner upon a subsequent adoption of it, even after 
a loss has occurred” (p. 611). 

In Hagan vs. Scottish Ins. Co. (supra) the defendant insured 
the plaintiff Hagan, “for account of whom it may concern,” 
against loss by fire on a tug, her hull, &c. The plaintiff subse- 
quently sold a one-half interest in the tug to Martin. After a 
loss it was held that the plaintiff could recover on the policy. 
The court said :— 

“The words ‘on account of whom it may concern’ do not refer 
to those interested in the policy simply at the time it was taken 
out. The terms refer to the future. It is not a question of the 
persons concerned when it is taken out, but of those who may be 
concerned when the loss may occur, and who were within the 
contemplation of him who took out the insurance at the time he 
did so. It is on account of those who in the future, at the time 
of the happening of a loss, have the insurable interest and in regard 
to whom the policy will be applied. We think this the common 
sense interpretation of the language used and that it is justified 
and required by the authorities * * * (p. 433). 

When the carrier receives the proceeds of the policy of insur- 
ance for account of whom it may concern, he holds the money 
as trustee for those concerned. 

No particular words are necessary to create a trust. Trust re- 
lations will be implied when it appears that such was the inten- 
tion of the parties and when the nature of the transaction is such 
as to justify or require it. Hoffman House vs. Foote, 172 N. 
Y. 348. 

A person with whom or in whose name a contract is made for 
the benefit of another is a trustee of an express trust within the 
meaning of the provision of the Code of Civil Procedure (sec. 
449). It was so held in Duncan vs. China Mutual Ins. Co. (129 
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N. Y., 237), which was an action on a policy of insurance is- 
sued by the defendant to the plaintiff on account of whom it 
may concern. 


Starin, in this case, having been relieved by the decree of the 
Federal Courts from all liability to the owners of the cargo for 
their loss by fire, could not collect the amount of the loss on their 
property beyond the extent of his charges, except as trustee. It 
is held in Home Ins. Co. vs. Minneapolis, St. Paul, &c., R. R. 
Co. (supra) that though a carrier has no pecuniary interest in 
the goods in his possession, and is not liable for their loss by fire, 
he may insure them as “his own or held in trust by him,” and 
in case of loss may recover in his own name, holding all in ex- 
cess of his own claim in trust for the shipper. 


If Starin held the insurance moneys as trustee, then the owners 
of the cargo here represented by the plaintiff had the right to 
call him to account, and it was his duty to state his account and 
prove the items of his loss. Kilger vs. Rosenfeld, 120 App. Div., 
396. It was his further duty, after paying himself, to divide what 
remained of the insurance money among the owners of the 
cargo according to their respective rights and interests. 

It is held in Pennefeather vs. Baltimore Steam Packet Co. 
(supra) that where a carrier secures insurance on goods belong- 
ing to numerous owners for their benefit as well as his own, and, 
the goods being destroyed, collects the entire amount of the in- 
surance, equity has jurisdiction on the ground of avoiding a 
multiplicity of suits and the difficulty of making a proper ap- 
portionment of a suit by some of the owners for the benefit of 
all who might join to recover their proportional interests therein. 

Within the doctrine of the cases cited it was not necessary to 
allege in the complaint, as the defendant contends, that there was 
any previous contract or arrangement between the carrier and 
the shippers that he should procure insurance on their account 
or that they should pay any part of the insurance premium. It 
is sufficient if he intended to insure their interests in the cargo 
for their benefit and such intention is established by the words 
in the policy “for account of whom it may concern.” Further- 
more, it was not necessary to allege that the carrier’s loss did 
not absorb the whole amount of the insurance moneys as the 
fact, whatever it may be, would be brought out on an accounting. 

It does not appear from the complaint that any of the shippers 
had taken out insurance for their own benefit or that the policy 
issued to the carrier contained any provisions that would be ap- 
plicable if there was other insurance on the cargo. If there was 
other insurance obtained by any individual shipper, that might 
affect the amount of his recovery. These matters would also be 
a proper subject of inquiry on the accounting with all other facts 
touching the rights of any of the parties to share in the insurance 
moneys. 
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The question certified should be answered in the affirmative, 
and the order appealed from affirmed, with costs. 

Cullen Ch. J., Gray, Werner, Collin and Miller, JJ., concur; 
Hiscock, J., absent. 

Order affirmed. 


SUPREME COURT OF ILLINOIS. 


VIAL 
us. 


NORWICH UNION FIRE INS. SOCIETY or Norwicu, ENGLAND.* 


“REINSURANCE.” 

“Reinsurance” is a contract that one insurer makes with another to pro- 
tect the latter from a risk already assumed. Such contracts are valid, 
and, without more, create no privity between the reinsurer and the 
insured. 

(For other cases, see Insurance, Cent. Dig. §§ 1811, 1812, 1818, 1819; Dec. 
Dig. § 679.) 

(For other definitions, see Words and Phrases, vol. 7, pp. 6052-6054; vol. 
8 p. 7783.) 

REINSURANCE—CONTRACT — CONSTRUCTION — RIGHTS OF 
POLICYHOLDERS. 

Defendant insurance company executed a contract by which, from a 
specified date, it agreed to reinsure all unexpired fire and light- 
ning risks in the United States of the I Company for amounts not 
previously reinsured, covered by the I. Company’s contracts, accord- 
ing to their terms and conditions, agreeing to pay all losses thereon oc- 
curring after the time specified, together with all adjusting and other 
expenses arising from such risks, and all return premiums on cancel- 
lation of policies enumerated in certain schedules. Held, that such 
contract did not amount to an assumption by defendant of any lia- 
bility of the I Company to its policyholders, nor was it an agreement 
to pay any loss sustained by such policyholders, but a strict contract . 
of indemnity with the I Company, and that defendant was therefore 
not liable to suit by one of the I Company’s policyholders to reform 
his policy for mistake, etc. 

(For other cases, see Insurance, Cent. Dig. §§ 1811, 1812, 1818, 1819; Dec. 
Dig. § 679.) 


Error to Appellate Court, First District, on Appeal from 
Circuit Court, Cook County; Charles M. Walker, Judge. 

Bill by Joseph Vial against the Norwich Union Fire Insur- 
ance Society of Norwich, England. From a decree for com- 
plainant, reversed by the Appellate Court, complainant brings 
error. Affirmed. 


* Decision rendered, Feb. 20, 1913. ‘100 N. E. Rep. 929. 
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Lyman, LyMan & O’ConnerR, of Chicago, for Plaintiff in 
Error. 


BarceEr & Hicks, of Chicago, for Defendant in Error. 


FARMER, J. 

Plaintiff in error filed a bill in chancery in the Circuit Court of 
Cook County to reform a fire insurance policy on the ground of 
mutual mistake, and to enforce the payment of a loss under said 
policy as reformed. A decree was entered by the Circuit Court 
in accordance with the prayer of the bill, and the defendant prose- 
cuted an appeal to the Appellate Court for the First District. 
That court reversed the decree of the Circuit Court and re- 
manded the cause, with directions to dismiss the bill for want of 
equity and the record has been brought to this court for review 
by writ of certiorari. 

Plaintiff in error resided and was engaged in business in La 
Grange, ‘IIl., and owned a farm near that place, upon which there 
were several buildings, including a large residence for the ten- 
ant and two smaller residence buildings, which were not at the 
time of the loss, nor had been for some time previous, used for 
residence purposes, but were used for storage and other purposes. 
The policy sought to be reformed was issued on October 30, 
1905, by the Indemnity Fire Insurance Company of New York, 
covering a term of three years, for the amount of $1,700 on a 
frame dwelling house on the farm, described in the policy. In 
August, 1908, a number of buildings on the farm were destroyed 
by fire, but the frame residence was not destroyed. When proofs 
of loss were made payment was refused on the ground that the 
buildings destroyed were not covered by the policy. Plaintiff 
in error claimed his instructions to and agreements with the 
parties who secured the policy for him were that it was to cover 
all the building on the farm. There was a mortgage of $2,200 
on the farm, and the old policy, which expired at the time the 
policy sought to be reformed was issued, was in the hands of the 
party who held the mortgage, as collateral to said mortgage. 
When the policy sought to be reformed was issued plaintiff in 
error claims it was delivered by the agents who procured it to 
the same party, and that he never saw it until after the loss 
occurred. The bill alleged that the failure to include all the 
buildings on the farm in the policy was a mutual mistake, and 
the master in chancery, to whom the cause was referred to take 
the testimony and report his conclusions, found that the proofs 
sustained the allegations of the bill, and recommended a decree 
as prayed, and a decree was accordingly so entered. 

In the view we take of this case it will be unnecessary to pass 
upon the merits of the controversy as to whether there was a 
mutual mistake in the description of the property covered by the 


cy. 
Under date of May 1, 1907, defendant in error, the Norwich 
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Union Fire Insurance Society of Norwich, England, entered into 
a reinsurance contract with the Indemnity Company, by which 
contract, in consideration of an amount agreed upon, defendant 
in error reinsured to the Indemnity Company its risks covered 
by outstanding policies, and the Indemnity Company thereafter 
ceased doing business in the state of Illinois. The Norwich 
Union Company was made the sole defendant to the bill. 

The first question presented for our determination then is 
whether a policyholder in the Indemnity Company can maintain 
an action, by virtue of the reinsurance agreement, against de- 
fendant in error. The decision of this question involves a con- 
struction of the reinsurance agreement and a determination 
whether it is strictly a reinsurance contract. 

[1] Reinsurance is defined to be a contract that one insurer 
makes with another to protect the first insurer from a risk he has 
already assumed. It is not denied such contracts are lawful and 
valid. “The ordinary contract of reinsurance operates solely be- 
tween the insurer and the reinsurer, and creates no privity what- 
ever between the reinsurer and the person originally insured. 
The contract of insurance and that of reinsurance remain to- 
tally distinct and unconnected, and the reinsurer is in no respect 
liable, either as surety or otherwise, to the person originally in- 
sured.” 24 Am. & Eng. Ency. of Law (2d Ed.) p. 249. Ina 
note to this text will be found cited numerous decisions of courts 
of last resort sustaining it, and we do not understand it to be dis- 
puted by plaintiff in error that this is the rule where the reinsur- 
ance contract is strictly one of reinsurance. In Barnes vs. Hekla 
Fire Ins. Co., 56 Minn. 38, 57 N. W. 314, 45 Am. St. Rep. 438, 
the court said: ‘Reinsurance is a mere contract of indemnity, 
in which an insurer reinsures risks in another company. In such 
a contract the policyholders have no concern are not the parties 
for whose benefit the contract of reinsurance is made, and they 
cannot, therefore, sue thereon.” 

[2] A number of cases are to be found where it has been held 
that a policyholder may maintain an action against the reinsur- 
ing company, but in all such cases the contract between the rein- 
suring company and the reinsured was more than a mere con- 
tract of reinsurance, and the reinsurer assumed the liabilities of 
the reinsured and agreed to pay them. 

In Johannes vs. Phenix Ins. Co., 66 Wis. 50, 27 N. W. 414, 57 
Am. Rep. 249, the right of a policyholder to maintain an action 
against the reinsuring company was sustained. The contract be- 
tween the reinsuring company and the reinsured, however, was 
not a strictly reinsurance contract. The court said: “But in 
the case before us the contract between the defendant companies 
was, as it seems to us, something more than a mere reinsurance. 
By that contract the Standard Company sold and turned over to 
the Phenix its entire business and the good will of that business 
in the United States, together with a large amount of bonds and 
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other property, in consideration of which the Phenix thereby ‘re- 
insured all the risks of the Standard Company ‘upon property 
situated in the United States, * * * and agreed that all losses 
arising under the policies of the said defendant Standard Fire 
Office, Ltd., upon property situated in the United States of 
America, should after that time [January 1, 1884] be borne by 
the said Phenix Insurance Company and should be paid, satisfied 
and discharged by it, * * * and agreed that the loss of this 
plaintiff arising thereunder should be borne, paid, satisfied and 
discharged by said Phenix Insurance Company, which thereupon 
become owner of the good will, original documents and books of 
its codefendants herein [the Standard Company] relating to the 
risks aforesaid, and assumed control of the same and of the busi- 
ness pertaining to said risks, policies and losses.’ Such are the 
alleged terms of the contract we are required to construe. The 
losses thus arising under the policies could only ‘be borne, paid, 
satisfied and discharged’ by the Phenix in a direct transaction 
with the policyholders. Even a payment by it of the amount of 
the loss to the Standard Company would not satisfy or discharge 
the plaintiff’s claim for such loss on his policy. That could only 
be done on payment to the plaintiff. It seems to us that by the 
terms of the contract, as alleged, the Phenix, in effect, thereby as- 
sumed the risk covered by each policy, and agreed to pay any 
loss arising under each policy.” 

In Glen vs. Hope Mutual Life Ins. Co., 56 N. Y. 379, the court 
stated the reinsurance contract in the following words: “By the 
agreement mentioned, the defendant agreed to reinsure the 
Craftsmen’s Life Assurance Company on all risks for which its 
policies were outstanding at that date, and also to assume all 
such policies, and to pay to the holders thereof all such sums as 
the said company might, by force of such policies, become liable 
to pay.” It was held under this agreement a policyholder could 
sue the reinsuring company. 

Another case where the right of a policyholder to maintain an 
action against the reinsuring company is considered is Shoaf vs. 
Palatine Ins. Co., 127 N. C. 308, 37 S. E. 451, 80 Am. St. Rep. 
804. But the reinsurance contract was more than merely a con- 
tract to indemnify the reinsured. The reinsuring company 
agreed to assume all liabilities under any outstanding policies of 
the reinsured then existing, and on any policy that might be 
written thereafter by the reinsured for the benefit of and under 
the direction of the reinsuring company, and the reinsuring com- 
pany assumed all expenses and taxes connected therewith, and 
all of said risks and policies were reinsured by the Palatine In- 
surance Company, the reinsuer. The court held that this agree- 
ment inured to the benefit of the policyholders. 

In Whitney vs. American Ins. Co., 127 Cal. 464, 59 Pac. 897, the 
right of a policyholder to maintain an action against the reinsuring 
company was sustained. In that case the Northwestern Com- 
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pany reinsured the American Company, in which the plaintiff had 
a policy, and the suit was brought against both companies. By 
the reinsurance contract the Northwestern Company assumed all 
liabilities of the reinsured company upon all of its policies, and 
agreed to make prompt adjustments and pay any loss occurring 
under the American Company’s policies. The court held the law 
created the privity necessary for the maintenance of the action 
against the reinsuring company. 

In Ruohs vs. Traders’ Fire Ins. Co., 111 Tenn. 405, 78 S. W. 
85, 102 Am. St. Rep. 790, the right of a policyholder to maintain 
an action against the reinsuring company was sustained, but it ap- 
pears from the opinion of the court the contract between the 
original company and the reinsuring company was more than a 
mere contract of reinsurance. The court said: “This is not an 
ordinary case of technical insurance between two insurance com- 
panies. The facts found by the Court of Chancery Appeals 
make it a contract for the use and benefit of complainants and 
other policyholders of the Traders for a valuable consideration, 
under circumstances entitling them to maintain this suit. The 
Court of Chancery Appeals finds that the agreement and under- 
standing was that the North British should assume all out- 
standing risks of the Traders and place itself in the same posi- 
tion toward said policyholders as if said policies had been its own; 
that the Traders went out of business, and all of its assets, 
amounting to about $85,000, went into the hands of the North 
British Company, and the latter assumed all the fire risks of the 
former, and the North British dealt with the Traders policies 
the same as its own, canceling some, paying returned premiums, 
granting permits, adjusting and paying losses, and gave out state- 
ments, by letters and agents, that it had assumed all of said poli- 
cies,and that nothing was necessary to be done by the policyholders 
to make said contract binding on the North British Company.” 

The foregoing are the principal cases relied upon by plaintiff 
in error to sustain his action in this case against the reinsuring 
company. By the contract of reinsurance here involved de- 
fendant in error did not agree to assume any of the obligations 
of the Indemnity Company to its policyholders. The contract is 
one strictly of reinsurance for the sole benefit of the Indemnity 
Company. The material part of the contract is as follows: 
“‘Witnesseth, that the Norwich Union agrees to reinsure from 12 
o’clock M., standard time, on above date, at the place where the 
property insured is located, all unexpired fire and lightning risks 
located in the United States, for the amounts not heretofore re- 
insured, now covered by policies and contracts issued by the In- 
demnity, according to their terms and conditions, and to pay all 
losses thereon occurring after the last-mentioned hour, and to 
pay all adjusting and other expenses arising from such risks and 
all return premiums upon the cancellation of policies enumerated 
in the schedules.” 
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We can give this contract no other interpretation than an 
agreement of defendant in error to reinsure all unexpired fire and 
lightning risks covered by policies issued by the Indemnity Com- 
pany, and to pay to said Indemnity Company all losses thereafter 
occurring upon such risks of the Indemnity Company. In con- 
sideration of this reinsurance contract the Indemnity Company 
agreed to pay defendant in error “a sum equal to the net amount 
of the pro rata unearned premium on all the risks thus reinsured, 
less a deduction of fifteen per cent (15%) from such pro rata pre- 
mium, which is in lieu of any and all charges and allowances, in- 
cluding taxes, assessments of all kinds, and other charges of a 
similar nature for which the Indemnity is liable.” There is no 
assumption of any liability of the Indemnity Company to the 
policyholders, nor any agreement on the part of defendant in er- 
ror to pay any loss sustained by the policyholders. It is strictly 
a contract to indemnify the Indemnity Company against any 
losses it might sustain, but defendant in error assumed none of 
the liabilities of that company to its policyholders. The Indem- 
nity Company continued liable, as before, to settle with its 
policyholders, and there is nothing in the contract to indicate 
that it was made for the benefit of the Indemnity Company’s 
policyholders. It created no privity whatever between the In- 
demnity Company’s policyholders and defendant in error, and 
therefore no right exists in plaintiff in error to maintain an action 
against defendant in error. 

In our opinion the judgment of the Appellate Court is right, 
and it is affirmed. 

Judgment affirmed. 


—_———o+@ 


SUPREME COURT OF UTAH. 


PROGRESS SPINNING & KNITTING MILLS CO. 
vs. 


SOUTHERN NAT. INS. CO.* 


FIRE INSURANCE—CONDITIONS—ADDITIONAL RISK. 


Where a fire policy issued upon a building described as a water power 
woolen mill provided that it should be void if the hazard was in- 
creased by any means within the control or knowledge of the insured, 
the policy became void upon the insured’s beginning the exclusive 
manufacture of cotton bats, which was much more likely to cause 
fire than manufacture of woolen goods. 


(For 7 cases, see Insurance, Cent. Dig. §§ 751-756, 758; Dec. Dig. § 
319. 


* Decision rendered, Jan. 29, 1913. 130 Pac. Rep. 63. 
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CONDITIONS—WAIVER. 


A condition in a fire policy that it should become void if the risk be in- 
creased by any means within the control or knowledge of the insured, 
being for the benefit of the insurer, may be waived. 


(For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.) 


FIRE INSURANCE—“WAIVER”—WHAT CONSTITUTES. 


A waiver of a condition in a fire policy operates as an estoppel on the 
party who waives, and it is not essential that the party in whose 
favor it is made must prove all the elements of an estoppel in 
pais, consequently a condition in an insurance policy that it should 
be void if the hazard was increased by any means within the 
knowledge of the insured is not waived because the agent of the 
insured inspected the property which was described as a woolen mill 
about a year before the fire, and before the insurer had begun the 
manufacture of cotton bats which caused the conflagration. 

(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 

(For other definitions, see Words and Phrases, vol. 8, pp. 7375-7381.) 


Appeal from District Court, Salt Lake County; C. W. Morse, 
Judge. 

Action by the Progress Spinning & Knitting Mills Company 
against the Southern National Insurance Company. From a judg- 
ment for defendant, plaintiff appeals. Affirmed. 


“a 
’ 


STEWART, STEWART & ALEXANDER, Of Salt Lake City, for Ap- 


pellant. 
SOREN X. CHRISTENSEN, of Salt Lake City, for Respondent. 


Frick, J. 

Appellant brought this action upon a fire insurance policy to 
recover a loss by fire of property covered by said policy. The 
cause was tried to a jury, who returned a verdict for the insurance 
company, the respondent here. The court entered judgment upon 
the verdict, from which this appeal is prosecuted. 

[1] Respondent admitted the issuance and delivery of the 
policy, admitted the fire and the loss, but interposed various af- 
firmative defenses, among which was one that at the time of the 
fire the policy in question was not in force “for the reason that 
the said policy contained a provision that if the hazard was in- 
creased by any means within the control or knowledge of the 
insured said policy should be void.” It is accordingly averred 
in apt terms that the property described in the policy, after the 
insurance thereof, was, by the insured, devoted to a use which 
greatly increased the hazard or risk of destruction by fire with- 
out the knowledge or consent of the insurer. The facts con- 
stituting the increased hazard are fully set forth in the answer. 

The property that was covered by the policy was described 
thus: Five hundred dollars on one and two story shingle and 
metal roof frame building, occupied as water power woolen 
mills and dyehouse, $400 on machinery and fixtures “while con- 
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tained in the above-described building,” The other items cov- 
ered by the policy, amounting to $100 additional, are not ma- 
terial here. At the trial, after the evidence was all in, both parties 
moved for a directed verdict, which the court denied. 

We have carefully read all the evidence adduced at the trial 
as the same is preserved in the original bill of exceptions, and 
we agree with counsel on both sides that there is practically no 
conflict in the evidence, which, with respect to the defense re- 
ferred to, was in substance as follows: That at the time of the 
fire the insured property was used exclusively for the manu- 
facture of “cotton bats”; that the fire originated in a machine 
while in operation that was used in making said*cotton bats; 
that the use of such machines and the manufacture of cotton 
bats is extremely hazardous; that the making of cotton bats is 
much more hazardous than the manufacture of woolen bats or 
woolen yarns. Indeed, it is beyond controversy that, in order to 
make cotton bats with any degree of safety, the work should be 
done in a fireproof building or apartment, and that the building 
in which the cotton bats in question were manufactured by ap- 
pellant was not fireproof. Counsel for appellant do not ques- 
tion the proof with respect to the great hazard which sur- 
rounds the manufacture of cotton bats. The president of the 
appellant corporation, as well as all of its witnesses, conceded 
that to be a fact. Counsel contend, however, that the property 
was insured as “woolen mills,” and that it is usual in the con- 
duct of such mills to manufacture cotton bats, cotton yarns, or 
fabrics composed of both wool and cotton in connection with 
the manufacture of woolen goods generally. There is evidence 
in the record to the effect that at least in some woolen mills there 
were also manufactured cotton goods and cotton fabrics, but the 
evidence to our minds is conclusive that a manufacturing plant 
which manufactures cotton bats exclusively is not and cannot 
come within the designation of a woolen mill. Moreover, it is 
practically conceded by all the witnesses who had the experience 
and testified upon the subject that the only safe method of manu- 
facturing cotton bats is in a fireproof building or department 
where the fire can be confined to the machine where it originates. 
That the statements in the record made by the witnesses are 
well founded is abundantly demonstrated in the case at bar. 
The fire in question started in a machine while the operator 
thereof was working at it making cotton bats. This the fore- 
man of appellant’s plant testified was the usual and ordinary way 
fire starts in such machines. He, in effect, further testified that, 
when fire starts in such a machine, it is practically the same as a 
gunpowder explosion ; that the fire in an instant envelops the whole 
machine and all the cotton that may be in, or near it; that in the 
manufacture of woolens, although fire were caused by the use of 
the machine, yet the woolen fabric would not cause an explosion, 
nor would it burst into flame, but would only smolder, and 
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therefore could be controlled, while a fire originating in a ma- 
chine that was used to manufacture cotton bats, such as the one 
used by appellant, cannot be controlled. It is also true that 
one of the witnesses for appellant testified that he knew of 
three so-called woolen mills that produced cotton bats in con- 
nection with woolen bats and other fabrics, but he admitted 
that at least two of those mills were destroyed by fire within a 
short time after commencing the manufacture of cotton bats 
as aforesaid. Another witness testified that he knew of at least 
one so-called woolen mill in the East that manufactured cotton 
bats in connection with the manufacture of woolen goods. All 
of these witnesses, however, admitted that the manufacture of 
cotton bats is extremely hazardous so far as concerns the risk 
of setting fire, and in that regard much more hazardous than 
the manufacture of woolen bats or woolen fabrics. There is, 
therefore, no dispute in the evidence that the manufacture of 
cotton bats is much more hazardous than is the manufacture of 
woolen bats or woolen fabrics, or even fabrics composed of both 
wool and cotton. The attempt made by appellant, therefore, to - 
show that in a few other instances so-called woolen mills also 
manufacture cotton bats of mixed woolen and cotton fabrics, can 
have no bearing upon the question involved here. We think no 
one would question the right of any woolen mill to also use cot- 
ton in its mill, and so long as the hazard is not materially in- 
creased, which is always a question of fact, the use of cotton 
in connection with wool could not be objected to; but when, as 
in this case, the mill is practically turned into a powder maga- 
zine, the insurer has a right to insist upon the conditions of the 
policy that the hazard shall not be materially increased by the 
insured with impunity. 

[2, 3] Nor can the contention made by appellant be sustained 
that the agent of respondent knew to what use the insured prop- 
erty was devoted, and therefore the right to insist upon the 
condition in the policy was waived. The only evidence in the 
record upon that subject is that the agent of respondent, who 
lived in Salt Lake City, while the property in question was lo- 
cated in Springville, more than fifty miles distant from Salt Lake 
City, became “acquainted with the property the year preced- 
ing the fire when a prior policy covering the same property was 
issued; that either he or some of his assistants had inspected the 
property either before or after the present policy was issued. 
There is not a word of testimony, however, that either the agent 
who issued the policy or any of his assistants knew that the 
property was devoted to the manufacture of cotton bats. There 
is no evidence that either the agent or any one of his assistants 
was ever inside of the building, or, if so, that either knew any- 
thing about what appellant’s methods of manufacturing were. 
No doubt such a provision in a policy, like all others that are 
made for the benefit of the insurer, may be waived, and this 
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may be done either expressly or by implication; but a waiver 
implies knowledge of the actual conditions waived. In Con- 
cordia Fire Ins. Co. vs. Johnson, 4 Kan. App. 10-11, 45 Pac. 723, 
in passing upon a like provision in an insurance policy, the court 
says: “To constitute a waiver, however, there must be some- 
thing more than mere knowledge on the part of the agent. His 
language or conduct must be such as to show an intention to 
waive the particular condition of the policy which is the subject 
of controversy, or to evidence his consent to any change made 
which affects the hazard of the risk, when consent is necessary.” 
In Mechanics’ Ins. Co. of Philadelphia vs. Hodge, 149 Ill. 298, 
37 ‘N. E. 51, in the headnote, the rule is stated thus: “Notice of 
the facts constituting the increased hazard, to the agent of the 
company, is the same as notice to such company. When the 
agent has all the knowledge of the increased danger that the 
assured’ has, notice to such agent is not required.” When a 
waiver is claimed, the question of whether it is established 
or not may depend very much upon the nature of the condition 
or the thing which it is asserted was waived. As pointed out in 
Loftis vs. Insurance Co., 38 Utah, 532, 114 Pac. 134, va waiver 
operates as an estoppel on the party who waives,” yet “it is not 
(in all cases) essential to a waiver that a party in whose favor it is 
made must prove all the elements of an estoppel in pais before 
he is entitled to avail himself of the waiver.” In a matter such 
as is claimed was waived here it must therefore appear that the 
agent of the company knew all of the facts and conditions con- 
cerning the use of the property, and, after knowing them, per- 
mitted the policy to continue in force, or that he issued it with 
full knowledge of the facts and conditions which would avoid 
the policy. It may be that the language used by the Kansas 
court is a little too strong, since it implies that some affirmative 
act, and hence more than full knowledge upon the part of the 
agent is required. We think it is necessary, as stated by the 
Supreme Court of Illinois in the case above referred to, that it 
be shown that the agent who issued the policy had full knowledge 
respecting the use and condition of the property, and then from 
his acts and conduct, considered in connection with such knowl- 
edge, a waiver might be implied. A condition in an insurance 
policy like the one now under consideration is of the essence of 
the contract of insurance and should not be deemed to be waived, 
unless the company through its authorized agent or otherwise 
is shown to have had full knowledge that the property was not 
devoted to the use specified in the policy, and that the use to 
which it was being devoted materially increased the hazard. 
When such is made to appear, and it is also made to appear that 
after having full knowledge as aforesaid the company does not 
within a reasonable time cancel the policy but continues it in 
force, it may not thereafter, in case of loss through fire, insist 
upon the forfeiture of the policy. 
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[4] In this case there is no evidence upon which a finding of 
a waiver could be based or justified. In view, therefore, that the 
evidence showing a material increase in hazard which was en- 
tirely under the control of the insured is practically without dis- 
pute, and that there is no evidence which would support a 
waiver, the jury, under their oaths, would not have been justified 
in returning any other verdict than the one that was returned. 
In legal effect, therefore, the verdict is the same as though the 
court had directed it as matter of law. 

In view of the foregoing, the other assignments become im- 
material, since the errors, if any were committed, are harmless. 

We are of the opinion, in view of all the evidence, which, as 
we have seen, counsel for both parties by their requests conceded 
to be without dispute, the verdict and judgment are clearly right, 
and should be affirmed. 

The judgment is affirmed, with costs to respondent. 

McCarthy, C. J., and Straup, J., concur. 


COURT OF APPEALS OF MARYLAND. 


MUTUAL FIRE INS. CO. or Montcomery County 
US. 


GOLDSTEIN.* 


MUTUAL FIRE INSURANCE—BINDING SLIP—EFFECT. 


A slip issued by a mutual fire insurance company’s agent, reciting an ap- 
plication for insurance, delivery of a premium note by applicant, and 
“that there is insured upon the property specified in said application 
$915 from this date, and is in force until rejected by the company.’ 
constitutes a contract of insurance which the company could not vary 
by issuing a policy containing a clause prohibiting other insurance, 
where the application contained no reference to other insurance. 


(For other cases, see Insurance, Cent Dig. § 210; Dec. Dig. § 132.) 


Appeal from Circuit Court, Montgomery County; Edward C. 
Peter, Judge. 

Action by Michael J. Goldstein against the Mutual Fire Insur- 
ance Company of Montgomery County. Decree for plaintiff, 
and defendant appeals. Affirmed. 


Argued before Boyd, C. J. and Briscoe, Pearce, Burke, 
Thomas, Pattison, and Stockbridge, JJ. 


* Decision rendered, Dec. 5, 1912. 86 Atl. Rep. 35. 
Vol. XLII.—46. 
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Rosert FE. L. Smiru, of Washington, D. C. for Appellant. 
F. SNowpEN HI, of Upper Marlboro, for Appellee. 


PEARCE, J. 

This is a special case stated under the forty-seventh general 
equity rule for the construction of a contract of insurance be- 
tween the appellant and the appellee in the following form: 
“This certifies that Michael J. Goldstein, in the county of 
Prince George’s, has this 28th day of February, 1911, made 
application to the Mutual Fire Insurance Company of Mont- 
gomery County for insurance upon the property specified in 
said application, to the amount of $915.00; that he has given 
his premium note for $534.00, and has paid upon the same 
$13.92 for interest and surety, and that there is insured upon 
the property specified in said application $915.00 from this 
date, and is in force until rejected by the company. Interest to 
January 1, 1912, $13.92. Samuel R. Neave, Agent. [Signed] 
Survey & Mileage.” 

The application, in the form prescribed by the appellant for 
use, was filled out by Neave and signed by Goldstein, and the 
premium note, also in the form prescribed by the company, was 
filled out by Neave and signed by Goldstein, and both papers 
were delivered to Neave, who thereupon signed and delivered 
to Goldstein the above paper; the payment therein mentioned 
being made by Goldstein at the same time. Of the $915 of in- 
surance $500 was upon the dwelling house described in the 
application, which was destroyed by fire on March 9, 1911; and 
it is agreed that the amount to be paid by defendant, if held 
liable at all, is $322,54, with interest from August I, 1911. At 
the time of making the application in this case, Goldstein had 
two other policies of insurance on said dwelling, which was 
unknown either to Neave or the company; and the sole ques- 
tion the court below was asked to determine, or which it did de- 
termine, was this: “Whether the existence of the said two 
fire insurance policies * * * at the time of the making of 
the contract did or did not vitiate the said contract of fire insur- 
ance?” The court below decided the contract was not thereby 
vitiated and the company has appealed from that decree. 

It appears from the case stated “that the transaction between 
the plaintiff and Neave was in the usual course, the method of 
said company, through its agents, being to receive applications, 
and to deliver binding slips as aforesaid, each binding slip to be 
followed by a regular policy if the applicant’s application is ac- 
cepted”; and it also appears that Neave transmitted to the com- 
pany, for its acceptance, the application, promissory note, and 
cash paid above described. No policy was actually issued until 
April 9, 1911, when policy No. 51831, a copy of which is set out 
in the record, was issued and mailed to the defendant; and the 
fourth term or condition of said printed policy provided that 
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the same should be void “if the assured now has, or shall here- 
after, or concurrently herewith, make or procure any other 
contract of insurance, whether valid or not, on property covered 
in whole, or in part by this policy, unless otherwise provided 
by agreement indorsed hereon, or added hereto in writing.” 
The original charter of the company required it to keep a book 
containing a copy of the charter and of the constitution and by- 
laws, and required all persons wishing to become members to 
signify their assent thereto in writing at the foot of said copies; 
and the amended charter of 1890 provided that this assent might 
be given either in the book above mentioned, or in any manner 
required by any by-law theretofore or thereafter passed by the 
company; and by a subsequent by-law it was provided that the 
signing of an application for insurance should be a constructive 
signing of the charter, constitution, and by-laws, and have the 
same effect as a signing in said book. 

In the application in this case numerous questions were re- 
quired to be answered by the applicant touching the title and 
condition of the property, and other matters deemed material 
to the risk; but no inquiry whatever was made as to the existence 
of other insurance upon the property described. On April 26. 
1911, Mr. Magruder, counsel for Goldstein, notified the com- 
pany that Goldstein had submitted to him the policy No. 51831, 
which he had received from the company, and “that said policy 
was not accepted in lieu of or as a substitute for the receipt 
signed by Mr. Samuel R. Neave, your agent, on February 28, 
1911, and delivered to Mr. Goldstein on that day.” It cannot 
escape observation at the outset that the paper which, in the 
case stated, is called “a binding slip purports to effect present 
temporary insurance, and not merely an agreement for insur- 
ance to be effected thereafter. It states that “there is insured 
upon the property specified in said application $915 from this 
date.” 

In Cyc. vol. 19, p. 594, it is said, “An agent duly authorized 
to bind his company by contracts for insurance may make valid 
contracts by parol or by a binding slip or memorandum ;” and on 
page 595, “Such binding slip or memorandum is evidence of a 
present contract of insurance between the parties, and the in- 
surance takes effect and is in force from the time of delivery of 
binding receipt or memorandum to the person contracting for 
the insurance.” The learned judge below very properly states 
that the ordinary binding slip “is an executory agreement to 
issue a policy in the form the insurer is accustomed to issue, 
and furnishes indemnity to the assured, pending action upon his 
application by the insurer, subject to the terms and conditions 
contained in such policy”; but he observes with equal propriety 
that “it does not follow, because insurers are accustomed to 
issue executory contracts, that they cannot make executed con- 
tracts for temporary insurance. The quality of the contract 





712 Insurance Law Journal Vol. 42. [May, 1913. 


cannot be determined by its duration;” and, holding, as he did 
that the plaintiff’s application in this case, together with the 
certificate issued to him, formed an executed contract for tem- 
porary insurance, he followed logically to his conclusion that 
the conditions of the policy issued and tendered, after the loss 
had occurred, could not be read into the executed contract. 
This view, based upon the peremptory language of this parti- 
cular certificate, is so simple and so fully in accord with settled 
legal principles governing the making and construction of con- 
tracts that it does not seem that argument or authority is re- 
quired for its acceptance. 

A case in point here, however, is Smith & Wallace Co. vs. 
Prussian Nat. Ins. Co., 68 N. J. Law, 674, 54 Atl. 458. A 
binding slip was issued by an agent whereby the company 
bound $2,000 of insurance upon certain property; the binding 
slip to be void on delivery of the policy. No rate or amount 
was mentioned in the binder; but the insured understood the in- 
surer proposed to charge a higher rate than it had charged for 
the same insurance a year before, and he requested. the agent 
to endeavor to get some concession in the rate, which he consented 
to do, but, before the attempt was made, a loss occurred, and 
no policy was issued on the binder. The insured brought suit 
for the amount insured, and judgment was entered for the plain- 
tiff, from which the company appealed, and the judgment was 
affirmed. The court said: “The defendant, in effect, said to 
the plaintiff: ‘Upon your application, we secure your insur- 
ance. We make a temporary contract of insurance by which we 
protect your property until we can agree upon the terms of the 
policy, which shall be a permanent contract expressing all the 
terms necessary to a complete contract.’” In that case the binding 
slip and application was silent as to the rate, and it was held the 
law implied a prognise on the part of the insured to pay a reason- 
able rate, and that the insurer gave protection to the insured until 
the temporary contract was ended, either by issuance and accept- 
ance of a policy or otherwise. In this case the binding slip and 
application were alike silent as to the existence of other insur- 
ance; and it was not competent to inject into the contract a 
term not incorporated in either the binder or the application. 
The principle acted on there is applicable here. If no loss had 
occurred between the date of this executed contract for tem- 
porary insurance (that is insurance pending the rejection of 
the application) and the tender of the policy issued April 9, 1911, 
it might be held, under the conceded power of the company to 
terminate a contract of insurance at its pleasure, that the tender 
of a policy containing this prohibition of other insurance, and its 
acceptance by Goldstein, would be to terminate the contract for 
temporary insurance, and substitute for it permanent insurance for 
the period named in the policy, upon all the terms and conditions 
prescribed therein. But that situation is not before us. By is- 
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suing that contract of insurance, based upon an application that 
made no inquiry as to other insurance, prior or subsequent, the 
insurer induced the assured to rely upon the validity of that 
insurance until notified that the application was rejected; and 
it was too late, after a loss had occurred, to reject the applica- 
tion, because that would have been to change the terms of 
present insurance without the consent of the insured. 

In Putnam vs. Home Fire Ins. Co., 123 Mass. 325, 25 Am. 
Rep. 93, plaintiff applied to defendant’s local agent for insur- 
ance. The terms were agreed on, and the agent made a mem- 
orandum to that effect on “his binding book,” and the policy 
was not to issue until a special agent had approved the risk, 
as it was extra hazardous. The memorandum was as follows: 
“No. 447. Insurance is wanted by J. E. Putnam on Bldg. Bbl. 
Factory at 636 2nd St. South Boston for $1,000 for 12 mos. 
from Aug. 17th, 1874. Binding in the Home Ins. Co. Hold for 
C. B. to inspect. Agent”—and subsequently at the foot of this 
memorandum was entered: “Burned Sept. 5th.” The court held 
the agreement to be binding upon the company from the moment 
of the entry on the “binding book,” and to continue in force at all 
events until the inspection by C. B., saying that, “under such 
circumstances, the plaintiff had a right to rely upon the memoran- 
dum, and for that reason might have failed to seek insurance else- 
where; and to the same effect is Brown vs. Franklin Mut. Fire 
Ins. Co., 165 Mass. 565, 43 N. E. 512, 52 Am. St. Rep. 534. 

In Lipman vs. Niagara F. Ins. Co., 121 N. Y. 455, 24 N. E. 
699, 8 L. R. A. 719, a binding slip similar to that in this case, but 
containing none of the conditions usually found in insurance 
policies, was held to be not a mere agreement to insure, but a 
present insurance to the amount specified therein, though the 
slip was to be void upon delivery of a policy. The loss occurred 
at 3 p. m.; but at 1 p. m. the defendant notified plaintiff’s agents 
that they declined the risk, and the court held that such notice 
terminated the temporary insurance. This case illustrates the 
rule both as to the inception and termination of a contract for 
temporary insurance; and to same effect see Salisbury vs. Hekla 
Ins. Co., 32 Minn. 458, 21 N. W. 552. 

This bring us to another question considered and determined 
by the court below, viz., that even if the binding slip had been 
regarded by the court as an executory agreement to issue a 
policy in the form the insurer was accustomed to issue, whether 
the condition relating to prior insurance had not been waived 
by the failure to make inquiry upon that matter, and we are of 
opinion that the best-considered cases sustain the court’s con- 
clusion that the condition as to other insurance was waived in 
this case. uw 

In Fletcher vs. Commonwealth Ins. Co., 18 Pick. (Mass.) 
419, which was tried below before Chief Justice Shaw, the plain- 
tiff applied orally for insurance, and no written application 
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was required or made, and no inquiries were made in relation 
to the property, except as to its location on a certain road and 
the amount of the plaintiff’s stock in trade. A loss having 
occurred, recovery was -resisted on the ground that the house 
did not stand on land owned by the plaintiff, and that this fact 
was not communicated to defendant. In affirming a judgment 
for the plaintiff, the court said: “The assured may well be 
silent as to various matters connected with or or having some 
relation to the property insured without any prejudice to his 
insurance, provided such silence was not intended to deceive 
or defraud the underwriter. * * * The fact withheld is that 
the plaintiff did not inform the defendants who owned the land 
on which the building stood. Now it seems to us very clear it 
was not necessary that he should. He stated everything truly; 
and it seems to us that, if the defendants wanted any further 
information, they should have requested it.” 

In Franklin Fire Ins. Co. vs. Hewitt, Allison & Co., 3 B. 
Mon. (Ky.) 231, that eminent court held that: “Where insur- 
ers contract to deliver a policy covering a specific property, and 
a policy be delivered, though not formally accepted, variant 
from the contract, and loss occur within the insurance con- 
tracted for, a court of equity will grant relief to the insured 
according to the contract agreed on.” 


In Lorillard F. Ins. Co. vs. McCulloch, 21 Ohio St. 176, 8 
Am. Rep. 52, the court held that, where a policy of insurance 
is issued upon a written application containing questions which 
are left unanswered by the applicant, the underwriter waives 
the answers to such questions. That case is much stronger than 
the case at bar, since here no question was asked in the applica- 
tion as to other insurance. 


In Dayton Ins.. Co. vs. Kelley, 24 Ohio St. 346, 15 Am. Rep. 
612, the written application for insurance was filled up by the 
company’s agent, and contained among other interrogatories 
the following: “What amount is now insured on the property? 
In what offices (state particularly), and on whose account? To 
this the applicant made no answer, and the company was held 
to have waived the answer. 


In Clark vs. Manufacturers’ Ins. Co., 8 How. 249, 12 L. Ed. 
1061, the court said: “When representations are not asked or 
given, and, with only this general knowledge, the insurer chooses 
to assume the risk, he must, in point of law, be deemed to do 
it at his peril. * * * It must be presumed the insurer has, 
in person or by his agent, in such a case, obtained all the infor- 
mation desired as to the premises insured, or ventured to make 
the risk without it, and that the insured, being asked nothing, 
has a right to presume that nothing on the risk is desired of 
him.” 

In Glens Falls Ins. Co. vs. Michael, 167 Ind. 659, 74 N. E. 
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964, 79 N. E. 905, 8 L. R. A. (N. S.) 708, the same doctrine 
is considered and applied. 


The cases we have cited constitute a consistent line of de- 
cisions running from 3 B. Monroe in 1836 to 167 Ind. 1907. It 
is true that there is another line of cases, some of which deny 
the correctness of the views expressed in the cases we have cited, 
and others avoid those decisions by distinguishing them from 
the case then under consideration; but we think the weight of 
authority, as well as reason, sustains the conclusion of the court 
below, and that it correctly summed up this branch of the case 
in saying: “Having contracted, without asking for information, 
the defendant cannot be heard in a court of conscience to say 
its contract is void because it did not have what he could have 
had for the asking.” 

Decree affirmed, with costs to the appellee above and below. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CIRCUIT. 


MILLER 
vs. 


SPRING GARDEN INS. CO. (No. 2,140.)* 


POLICY—ATTACHMENT OF RIDER—PURPOSE. 


Where a rider was attached to a fire policy authorizing ordinary altera- 
tions and repairs in order to permit repairs contemplated by the 
insured and explained to the agent who delivered the policy, plaintiff 
was entitled to assume that the insurer had knowledge of the contem- 
plated repairs. 


(For other cases, see Insurance, Cent. Dig. §§ 180-182, 1849. 1850; Dec. 

Dig. § 1209.) ‘ 

In Error to the District Court of the United States for the 
Northern Division of the Eastern District of Washington; 
Frank H. Rudkin, Judge. 

Action by Jacob Miller against the Spring Garden Insurance 
Company. Judgment for plaintiff, and defendant brings error. 
Affirmed. 

On November 17th, 1910, the defendant executed and delivered 
to the plaintiff a policy of insurance, insuring him for the term of 
one year from that date against all direct loss or damage by fire, in 
the sum of $5,000, on his stock of goods, wares, and merchan- 


* Decision rendered, Feb. 3, 1913. 202 Federal Rep. 442. 
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dise while contained in his one and two story frame, shingled 
roof building, and additions adjoining and connecting, or in 
cellars or basements thereto. On January 2, 1911, the insured 
property was totally destroyed by fire. The present action was 
brought to recover the amount of the insurance. To the com- 
plaint two defenses were pleaded: First, that after the issuance 
and delivery of the policy the plaintiff, contrary to the terms 
thereof, kept, used and allowed gasoline on the premises described 
in the policy, and that thereby the policy was rendered void and 
of no force or effect; second, that between October 18, 1910, 
and January 2, 1911, plaintiff built on to the building described 
in the complaint an addition thereto 30 feet wide by 50 or 60 
feet long, at an expense of about $5,000, and in so doing employed 
a mechanic and eight or ten laborers and assistants, changed the 
partitions and doors of the building, put in shelves and other 
permanent and temporary fixtures and improvements, whereby 
the policy was rendered void. The policy provided that it should 
be void, unless otherwise provided by agreement indorsed thereon . 
or added thereto, if the hazard were increased by any means 
within the control or knowledge of the insured, “or if mechan- 
ics be employed in building, altering or repairing the within de- 
scribed premises for more than fifteen days at one time,” or if 
gasoline were used or allowed on the premises. There was a 
typewritten slip, or rider, attached to the policy, which contains 
this provision: ‘Permission granted to effect other insurance; 
to make ordinary alterations and repairs; to burn kerosene of 
standard quality for lights, lamps to be filled during daytime 
only.” The case was tried before the court without a jury. At 
the close of the case, the defendant moved for judgment, which 
motion was denied, and judgment was rendered for the plaintiff. 


Before Gilbert, Ross, and Morrow, C. JJ. 


W. W. HinpMan and Happy, Cutten, Lee & HINDMAN, all 
of Spokane, Wash., for Plaintiff in Error. 

CANNON, Ferris & SwAN and Epetstein & WEINSTEIN, all of 
Spokane, Wash., for Defendant in Error. 


GriBert, C. J. (after stating the facts as above). 

Error is assigned to the admission of testimony as to conver- 
sations between the plaintiff and the insurance agent who pro- 
cured the policy concerning the alterations that were being made 
in the plaintiff’s building, and error is assigned to the conclusion 
of the court that the plaintiff had not violated the provisions of 
the policy by having carpenters and mechanics engaged in build- 
ing the premises for a period of more than fifteen days after the 
policy was executed and delivered, without the consent of the 
defendant, and in holding that the work done upon the building 
was ordinary alterations and repairs within the permission con- 
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tained in the rider to the policy. At the time when the policy 
was issued, one Harvey was the local agent of the defendant at 
Spokane, and Rogers & Rogers were insurance agents and 
brokers representing certain other insurance companies at Spo- 
kane. Prior to the issuance of the policy, one Pool was an in- 
surance solicitor representing Rogers & Rogers. He went to 
the plaintiff while the building was in progress in October, 1910, 
and solicited insurance. The plaintiff took a pencil, and showed 
him the alterations of the building which he was in the process 
of making. Afterwards, Mr. Rogers, of the firm of Rogers & 
Rogers, came to see the plaintiff, and in his conversation with 
the plaintiff the latter explained to him how he was changing and 
adding to the building. Rogers & Rogers placed all the insur- 
ance of the plaintiff’s property that the companies they repre- 
sented would carry, and then they applied to the defendant for 
insurance, and the defendant issued and delivered to Weiden- 
bacher, their agent, the policy sued on in this action. Shortly 
after the issuance of the policy, Harvey sent in his daily report 
to the defendant’s office at Seattle, in which report was shown 
the location of the building mentioned in the policy with refer- 
ence to other buildings in that locality, and the statement was 
made that Harvey had personally inspected thé risk, and that 
the building was three months old and in good repair. The tes- 
timony was that prior to the alterations the building was a two- 
story frame building 20 feet wide by 58 feet long; that the sec- 
ond story was used as a dance hall; that about the middle of 
October, 1910, mechanics and laborers were employed to make 
alterations therein; that the second story was converted into a 
hotel and rooming house, and was entirely remodeled and par- 
titioned off into rooms, and new floors were put in; that the 
stairway which formerly was on the outside of the building was 
changed and placed within the building ; that an addition 30 feet by 
58 feet with a shingle roof was built on one side of the building ; 
that certain walls or partitions were taken out of the first story; 
that shelvings were built on the inside walls; that a porch was 
built across the front of the building; that during the time of 
the alterations from three to ten men were employed, and the 
improvements cost from $4,500 to $5,000, and that the work was 
carried on continuously up to the date of the fire. 

[1] The disposition of the case in this court depends upon the 
question of the admissibility of the oral testimony which was 
taken to show that the plaintiff fully explained to the insurance 
agents, and the latter understood, the nature of the alterations, 
which were being made in the building and the time which would 
be necessarily taken in completing the same. Testimony of that 
nature was admitted by the court below as explanatory of an 
ambiguity in the policy, and we think it was properly so admitted. 
The defendant, after stipulating in the printed policy that the 
employment of mechanics in building, altering or repairing the 
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premises for more than fifteen days should avoid the contract of 
insurance, attached to the policy a typewritten slip or rider, “Per- 
mission granted to make ordinary alterations and repairs.” The 
fact that this provision was attached by a typewritten slip to the 
policy shows that it was to express the intention of the parties, 
and that the printed provision in regard to the employment of 
mechanics for more than fifteen days did not express their in- 
tention. Having made one provision which limited the time of 
the employment of mechanics, and attached another special pro- 
vision which made no limitation of time whatever, the question 
arose, what was meant by the second, and what were'the “ordi- 
nary alterations and repairs” in the contemplation of the parties? 
No rule of evidence was violated by admitting testimony to 
show what that intention was, and what were the circum- 
sances under which the rider was attached to the policy. In 
cases of doubt or ambiguity the negotiations between the parties 
are properly considered in giving construction to their agree- 
ment. Fire Insurance Co. vs. Wickham, 141 U. S. 564, 576, 12 
Sup. Ct. 84, 35 L. Ed. 860; Seitz vs. Brewers R. M. Co., 141 U. 
S. 510, 517, 12 Sup. Ct. 46, 35 L.Ed. 837; Lindblom vs. Fallett, 
145 Fed. 805, 76 C. C. A. 369; Lilienthal vs. Cartwright, 173 
Fed. 580, 97 C. C. A. 530; Kilby vs. Hinchman-Renton Fire 
Proofing Co., 132 Fed. 957, 66 C. C. A. 67. And the language of 
the policy must be interpreted in the sense in which the insurer 
knew, or had reason to know, that the insured understood it. 
Said Mr. Justice Harlan in Thompson vs. Phoenix Ins. Co., 136 
U. S., 287, 297, 10 Sup. Ct. 1019, 1023 (34 L. Ed. 408) :— 

“If a policy is so drawn as to require interpretation, and to be 
fairly susceptible of two different constructions, the one will be 
adopted that is most favorable to the insured. This rule, recog- 
nized in all the authorities, is a just one, because those instru- 
ments are drawn by the company.” 

It was proper to show, therefore, that by the term “ordinary 
alterations” was meant the very alterations and changes which 
were then being made. The word “alterations” is an elastic one, 
and, if the parties so understood its use, it was proper to show 
their understanding by oral testimony. 

[2] But it is urged that the defendant was not represented in 
or bound by the conversations which took place between the 
plaintiff and the agents of other insurance companies, and that 
it is bound only by the express terms of its written contract. But 
the defendant issued a policy which contained a rider which al- 
tered the terms of its policy. It was charged with the duty of 
ascertaining for what purpose that typewritten slip was attached 
to the printed contract. The plaintiff had the right to assume 
that the defendant knew for what purpose the rider was at- 
tached, for the policy was delivered through an agent who knew. 
Section 6191, 2 Rem. & Bal. Code of Washington, provides :— 

“Any person through whom any insurance company writing 











Fire.| | Gegare et al. vs. Fox River Land & Loan Co. 719 
insurance upon any property in this state shall deliver a policy 
of insurance, shall be deemed the agent of such company as to all 
transactions relating to such insurance had between such person 
and the insured named in the policy prior to and at the delivery 


thereof.” 
We find no error. The judgment is affirmed. 
















SUPREME COURT OF WISCONSIN. 







GEGARE et AL. 






vs. 


FOX RIVER LAND & LOAN CO-* 







BROKERS—DUTY TO PROCURE INSURANCE—NEGLIGENCE. 


Where defendant procured a mortgage on plaintiffs’ property, which en- 
titled the mortgagee to insurance, and defendant agreed to procure 
insurance in stock companies which was preferred, and for that pur- 
pose took possession of policies in mutual companies which they 
intended to cancel, but they failed to get more than $1,000 in stock 
companies on the property, it was their duty to validate the mutual 
policies in order to afford plaintiffs the proper protection. 


(For other cases, see Insurance, Cent. Dig. §§ 179, 299; Dec. Dig. § 104.) 


LOAN BROKERS—DUTY TO PROCURE—NEGLIGENCE. 

Where loan brokers on taking a mortgage on certain property agreed with 
the mortgagor to procure $2,000 insurance for the benefit of the 
mortgagee in stock companies, but, after ascertaining that they could 
only procure $1,000 of such insurance, neglected for two weeks to 
validate certain mutual policies in solvent companies on the property, 
they were liable in damages for loss sustained on destruction of the 
property by fire. 

(For other cases, see Insurance, Cent. Dig. §§ 179, 299; Dec. Dig. § 104.) 


BROKERS. 

Where plaintiffs agreed to a change of insurance on their property at 
defendant’s solicitation, and in reliance on defendant’s promise to 
procure the same defendant having acted as a broker to procure a 
loan for plaintiffs, presumably obtained a commission for procuring 
new insurance as well as for making a loan, etc., the contract to 
procure the insurance, was not nudum pactum. 


(For other cases, see Insurance, Cent. Dig. §§ 179, 209; Dec. Dig. § 104.) 

































_ Appeal from Circuit Court, Brown County; Samuel D. Hast- 
ings, Judge. 
Action by George Gegare and others against the Fox River 


* Decision rendered, March 11, 1913. 140 N. W. Rep. 305. a 
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Land & Loan Company. Judgment for plaintiffs, and defendant 
appeals. Affirmed. 

This action was brought by the plaintiffs to recover damages 
sustained by reason of the alleged failure of the defendant to 
place insurance upon property of the plaintiffs as agreed, the 
property having been destroyed by fire. The jury returned the 
following special verdict :— 

“First Question. Did the defendant represented by John M. 
Boland, one of its officers, promise the plaintiffs to keep the 
property described in the complaint insured for $2,000 for a 
year or more? Answer: Yes. 

“Second Question. If you should answer the first question 
“Yes,” then answer this: Did the plaintiffs agree to pay said 
defendant for keeping said property so insured anything more 
than the premiums to be paid for the policies? Answer: No. 

“Third Question. If you should answer the first question, 
‘Yes,’ then answer this: What was the fair market value of 
said building at the time it was destroyed by fire, February 28, 
1911? Answer: $1,600. 

“Fourth Question. Did the plaintiff Delia Gegare, when told 
by Mr. Boland that defendant could procure only $1,000 insur- 
ance on the building, tell him that, if $1,000 was all that he 
could get, let it go at that? Answer: No.” 

Judgment was awarded in favor of the plaintiffs, and defend- 
ant appeals. The other essential facts in the case will be found 
in the opinion. 


Kirret, & Burke of Green Bay (T. P. Silverwood, of Green 
Bay, of counsel), for Appellant. 
Karran & REyNoLps, of Green Bay, for Respondents. 


BaRNnES, J. (after stating the facts as above). 

The complaint was framed on the theory that the defendant 
unqualifiedly agreed to keep the burned building insured in the 
sum of $2,000, and that it became liable as an insurer to that 
extent. The answer alleged that defendant was requested to 
procure old line insurance for the plaintiffs to the amount above 
stated; that defendant agreed to do so if it could; that it exer- 
cised due diligence in endeavoring to procure the insurance, and 
was unable to do so; and that its promise in any event was nudum 
pactum, and therefore void. The case was submitted to the jury 
on the theory outlined in the complaint. The court in its instruc- 
tions under the first question in the special verdict plainly told 
the jurors that the question must be answered in the negative, 
unless they found that defendant “absolutely” agreed to keep 
the property insured in the sum stated, and, further, that it 
must be so answered if they found that the defendant was 
merely employed as agent of the plaintiffs to secure the in- 
surance. As we read the opinion of the learned trial judge on 
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the motions to set aside the verdict and for judgment thereon 
made by the respective parties, he became convinced that the 
evidence would not sustain a finding that there was an absolute 
contract to keep the property insured, but that it did show 
that defendant for a sufficient consideration agreed to act as the 
agent of the plaintiffs in procuring the insurance; that defend- 
ant was not restricted to old line insurance; that it failed to 
exercise reasonable diligence in procuring the insurance; and 
that it was clearly right in finally holding that the evidence 
failed to show that defendant made itself liable as an insurer, 
and we will dismiss this question without further considera- 
tion. 

[1] The real vital question in the case, to wit, the negligence 
of the defendant, was not submitted to the jury for determina- 
tion. This however, is not necessarily fatal to the judgment, 
because the defendant made no request that such a question 
should be submitted. If there was sufficient evidence to justify 
the court in finding that the defendant failed to exercise reason- 
able diligence, then we must presume that such a finding was 
made in support of the judgment. Section 2858m, Stats. (1911). 
It may not be always logical or accurate to indulge in such a 
presumption, but the law is explicit. There really has been no 
jury trial in this case, but the defendant, if it so elected, might 
have preserved its right to have such a trial by requesting the 
submission of pertinent questions. 

The case presents three questions of major importance, as well 
as some minor ones. The substantial questions are: (1) Was 
the defendant precluded from showing that it exercised due 
diligence in endeavoring to procure the insurance? (2) Did the 
evidence warrant the court in finding that such diligence had 
not been used? (3) Was there sufficient consideration to support 
the defendant’s promise? 

A number of the facts apply to both the first and second 
questions suggested, and they will be discussed together. An 
adverse ruling on a question propounded to a witness sworn on 
behalf of the defendant is made the basis for the claim that it 
was not permitted to litigate the question on which it was finally 
beaten. The ruling will be discussed later. 

[2] Prior to February 4, 1911, one Fischer was the owner of 
the building that was afterwards burned, as well as of the land 
on which it stood. On this date plaintiffs purchased the build- 
ing from him. They applied to the defendant for a loan of $1,- 
goo on a mortgage to be given on the property purchased and on 
other real estate. The mortgage was taken in the name of one 
of defendant’s officers, althovgh it appeared from the evidence 
that it was in fact taken for a client. The defendant was en- 
gaged in the insurance business. A large part of the value of 
the property purchased and mortgaged was in buildings, and it 
fairly appears that the mortgagee desired to be secured by insur- 
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ance policies in solvent companies. At the time of the sale 
Fischer had the buildings insured for $1,800 in three mutual 
companies, each carrying $600. These companies were the Ther- 
esa Village Mutual Fire Insurance Company, the Sheboygan 
Falls Mutual Fire Insurance Company, and the Kewaskum 
Mutual Fire Insurance Company. Apparently the companies 
were all authorized to do business in Wisconsin. Each of these 
policies was made payable in case of loss to one Caroline Holl- 
man, mortgagee, and each contained a provision that the policy 
should be void if the title of the insured was other than that of 
sole and unconditional ownership. Fischer apparently had ar- 
ranged to assign these policies to the plaintiffs, and they show 
that he did assign them on the same day that the property was 
sold, although the evidence shows that the assignment was, in- 
fact, executed a few days later. The defendant’s officers, ac- 
cording to plaintiffs’ evidence, at once objected to these policies, 
saying that mutual insurance in general was no good and that 
these policies were no good, and that in any event such insur- 
ance was undesirable owing to the liability for assessments, and 
that they desired to have the insurance placed in old line com- 
panies. At this point the parties diverge in giving their version 
of what took place. In substance, the defendant’s contention is 
that it agreed to place $2,000 insurance on the property in old 
line companies if they would take it; that reasonable efforts were 
made to place the insurance, but that only $1,000 could be 
secured and that the plaintiff Delia Gegare was duly notified of 
this fact, and she said to let it go at that. The plaintiffs’ evidence 
tended to show that they wanted the mutual policies continued 
if they were good; otherwise they wanted $2,000 insurance that 
was good on the property, and that defendant agreed to see that 
such insurance was placed thereon. Mrs. Gegare denied that 
she told defendant’s officer that they would be satisfied with 
$1,000 insurance. The circuit judge in his opinion said that, 
under his instructions, the jury in answering the first question 
must have found that the defendant’s promise was not confined 
to old line companies, but that it was its duty to secure mutual 
insurance, at least if the other kind could not be obtained, and 
such no doubt was his own conclusion on the evidence. 

We think the evidence is sufficient to sustain a finding of either 
court or jury that.the defendant undertook to place $2,000 insur- 
ance in solvent companies, and that reasonable diligence under 
the peculiar facts of this case required it to make an attempt at 
least to validate the mutual insurance policies. 

[3] The three mutual policies were left with the defendant. 
According to the testimony, it knew as early as February 14th 
that it could not place more than $1,000 insurance in old line 
companies. By this time it had secured an assignment of the 
mutual policies from Fischer running to the plaintiffs. The fire 
did not occur until February 28th. Mr. Boland, secretary and 
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treasurer of the defendant, testified that, when he first procured 
the assignments, he intended to use them so as to get whatever 
return premium might be coming on the policies; also, that he 
had another idea in mind: “Possibly to use them for Mr. Ge- 
gare in case all of our old line insurance would be canceled. At 
that time we had old line insurance. * * * About a week or 
two before the fire I got the idea we might have to have the 
mutual companies. Q. You intended to take advantage of these 
old policies if you couldn’t get old line insurance? A. We did. 
About the middle of February we learned we could not get over 
$1,000 old line insurance.” So we have the admission of de- 
fendant’s officer that for two weeks after he knew he could not 
get more than $1,000 old line insurance he kept in his possession 
the three mutual policies duly assigned to the plaintiffs, and that 
during that time he never made a single move to have any one 
of the companies approve of the assignment, the only step neces- 
sary to make the policies binding. It is suggested in the argu- 
ment that the companies might not have approved of the as- 
signment because the property was mortgaged. This was no 
excuse for not trying. At best, it would be a poor excuse, because 
the property was also mortgaged when Fischer procured the in- 
surance, and it was made payable to the mortgagee. There is not 
a syllable of evidence in the case tending to show that any of the 
mutual companies named were insolvent. 

We do not wish to be understood as holding that an insurance 
agent who is requested to place insurance and undertakes to do 
so assumes any obligation further than to endeavor to write the 
policies in the companies which he represents, and, if they refuse 
to carry the risk, to promptly advise his client to that effect. 
But there is evidence here strongly tending to show a peculiar 
and unusual condition. According to their evidence, the plain- 
tiffs desired to carry the insurance already on the property. 
They had apparently arranged to purchase the insurance from 
Fischer for the unexpired term of the policies. Defendant, an 
insurance agent and practically mortgagee of the property, was 
in a position to dictate and did dictate the kind of insurance that 
should be carried, and undertook to supply something good for 
that which was claimed to be bad or doubtful. It was an easy 
matter to ask the insurance companies to approve of the assign- 
ments of the policies and a dangerous one to give up something 
that was available until it was known that something better was ob- 
tainable. It was almost inexcusable not to have done anything with 
these policies between the middle of February, when it was 
known that old line insurance could not be secured, and the last 
of the month, when the property burned. The insurance com- 
panies were the only ones who profited by the delay, as time was 
running on the policies, and there was no liability thereunder. 
These statements are based on the evidence offered in plaintiff’s 
behalf which the court and jury had the right to believe, as well as 
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some of the defendant’s evidence. An insurance agent who 
loans money has the right to dictate the character of the insur- 
ance he will accept or to refuse to make the loan. When he in- 
sists that the borrower make a change and he agreed to procure 
something better, and holds the old insurance in abeyance to await 
results, we see little reason for acquitting him of negligence under 
such facts as appear in this case. The plaintiffs wanted insurance, 
and had no preference between the old line and mutual kind, so 
long as it was good. Defendant evidently intended to secure old 
line insurance if it could, but, if it could not, it intended to keep all 
or a sufficient part of the mutual insurance to make up the neces- 
sary quantum. It forgot to have the assignment approved, and we 
think should suffer for its forgetfulness, rather than the plaintiffs. 

[4] ‘This question was asked of Henry Boland, an officer or 
employee of the defendant: “Q. Did you make an effort to 
get insurance on the property? A. Yes. (Objection as incom- 
petent, irrelevant, and immaterial, and motion to strike out 
answer.) Court. I don’t know that that is material. (Sus- 
tained. Exception.)” It is said that this ruling is erroneous, 
and prevented the defendant from showing that it used due 
diligence. The question was proper as a preliminary one. The 
evidence already showed that defendant was unable to write the 
insurance in companies which it represented. A representative of 
one of the other insurance agencies had also testified that such 
agency had been solicited to write the insurance and had de- 
clined. The above question was not important, unless it deterred 
the defendant from inquiring as to what diligence had been used. 
It was not deterred to any great extent. Almost immediately 
after the above ruling was made this question was asked of the 
same witness: “Q. Was $1,000 all the old line insurance you 
could get on that property? A. That was all.” Objection was 
made to this question, and a motion was made to strike out the 
answer, and the court held the testimony was proper. 

The error complained of was wholly immaterial. It may be 
conceded that defendant made every reasonable even conceivable 
endeavor to place old line insurance. Its averment in its answer 
and its attitude on the trial from beginning to end was that its 
agreement related to old line insurance only. The testimony of 
the secretary and treasurer of the company heretofore quoted, 
as well as other testimony in the case, conclusively shows that 
no effort or attempt was made to procure mutual insurance or 
to validate the existing mutual policies. This is the negligence 
which we must presume was found by the court. 

[5] Does the evidence show a good consideration for the con- 
tract? The fact that plaintiffs had arranged for the mutual 
insurance, and had agreed to a change at defendant’s solicitation, 
and in reliance upon its promise and that they have suffered a 
loss in consequence would in itself go far toward furnishing a 
sufficient consideration to support the promise, because a consid- 
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eration may consists of a benefit to one party to a contract ora 
loss or detriment to the other. Messenger vs. Miller, 2 Pin. 60; 
Eycleshimer vs. Van Antwerp, 13 Wis. 546. Besides, the de- 
fendant was an insurance agent, and presumably would receive 
the usual commission on so much of the insurance as it placed, 
as well as the usual broker’s commission if written by some other 
agent. The conveyance of the property, the making of the loan, 
and the arrangement in reference to the insurance all took place 
at the same time, and were parts of one entire transaction. De- 
fendant received a commission of $38 for making the loan and 
$2.25 for drawing conveyances. It also received $8.50 for ab- 
stracts, but it does not appear whether these were prepared by 
defendant or the money was due to some one else who had pre- 
pared them. The mortgage provided that the property was to 
be insured in companies approved by the defendant; so that it 
practically had the power to dictate the companies in which the 
insurance would be placed and to prevent the plaintiffs from 
procuring any insurance that would not receive its O. K. These 
facts show a sufficient consideration for the defendant’s promise. 
They are much stronger than those shown in Rainer vs. Schulte, 
133 Wis. 130, 113 N. W. 396, where a recovery was upheld 
against a party who had agreed to place insurance, and then 
neglected to do so for a period of two days. 

The foregoing disposes of all of the questions which we deem 
it essential to discuss. The opinion has already been carried to 
a greater length than the importance of the questions involved 
would seem to justify. 

Judgment affirmed. 

Siebecker, J. dissents. 


SUPREME COURT OF WISCONSIN. 


KLUDT 
US. 


GERMAN MUT. FIRE INS. CO. Ausurn, Fonp pu Lac County.* 


FIRE INSURANCE—INSURABLE INTEREST — HUSBAND AND 
WIFE. 


A husband had an insurable interest in a dwelling house occupied by him- 
self and family, though little was vested in her. 


(For other cases, see Insurance, Cent. Dig. §§ 139-157,177; Dec. Dig. § 
115.) 
* Decision rendered, March 11, 1913. 140 N. W. Rep. 321. 
Vol. XLII.—46. 
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FIRE INSURANCE— REPRESENTATIONS AS TO OWNERSHIP, 


Where property owned by a wife was insured in the husband’s name, find- 
ing that he did not missate or fraudulently conceal any fact material 
to the risk was proper, where insurer made no inquiry respecting title, 
and no representation as to title was made. 


(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 
MUTUAL FIRE INSURANCE — CONSTITUTIONAL PROVISIONS 
—EFFECT. 


That the constitution of a mutual fire insurance company provides that 
whoever sells or exchanges his property loses all insurance rights, etc., 
does not invalidate a policy issued to a husband on property owned by 
his wife. 


(For other cases, see Insurance, Cent. Dig. § 66; Dec. Dig. § 54.) 


FIRE INSURANCE—AMOUNT RECOVERABLE. 


A husband having had an insurable interest in property owned by his 
wife, recovery on the policy issued to him is not limited by the vaiue 
of his insurable interest; and recovery of the full amount of the policy 
is proper, where it is less than the value of the property insured. 


(For other cases, see Insurance, Cent. Dig. § 1791; Dec. Dig. § 666.) 


Appeal from Circuit Court, Fond du Lac County; Chester A. 
Fowler, Judge. 

Action by Fredericke Kludt, John Kludt’s administratrix, 
against the German Mutual Fire Insurance Company, Auburn, 
Fond du Lac County. Judgment for plaintiff, and defendant 
appeals. Affirmed. 

This action was brought to recover upon an insurance policy. 
The case was tried upon an agreed statement of facts, which is 
substantially as follows: ‘That for several years prior to May 
17, 1911, John Kludt, plaintiff's intestate, was a resident of the 
town of Scott, Sheboygan County, Wis. That the defendant is 
a mutual fire insurance company belonging to the class known 
as “Town Mutual Insurance Companies,” and was duly organ- 
ized as such and engaged in the business of fire insurance within 
the town of Scott. That said John Kludt, at the time of the 
making of the purported contract of insurance in question and 
up to the time of the fire, resided with his wife and family upon 
certain real estate situated in the town of Scott, Sheboygan 
county, Wis., being in section 29, township 13 N., range No. 20 
E., containing 80 acres. That there was located on the prop- 
erty a frame dwelling house owned by Fredericke Kludt, then 
wife of John Kludt. That said dwelling house was occupied by 
John Kludt as and for a dwelling house, such occupation being 
by and with the consent of his then wife, Fredericke, and that 
said John Kludt at all times was in possession and enjoyment of 
the insured property in question located in such dwelling house ; 
and the possession and enjoyment was at all times by and with 
the consent of the owner, Fredericke Kludt. That at all times 
from November 30, 1907, until after the fire, May 17, 1911, the 
real estate in question and other property was the sole property 
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of the then wife of John Kludt, and that John Kludt, otherwise 
than as stated had no legal enforceable right, title, or interest in 
the property, or to the use of the same against his wife. That 
no oral or written agrement existed between John Kludt and his 
wife regarding the character or extent of said use, and he occu- 
pied the same merely as her husband, rent free, by her acquies- 
cence. That John Kludt owned no property, and with the con- 
sent of his wife was in possession, use, and enjoyment of said 
real estate, and conducted thereon the business of farming, and 
was permitted to exercise the entire management and control 
over the property, and that all the proceeds of said farm were 
consumed for operating expenses, improvements, and for the 
support of himself, wife, and family. That prior to November 
30, 1907, John Kludt was named as joint owner with his wife 
in a deed of said farm, he having furnished about $250 of the 
original purchase price of $2,450, and on the last-named date, 
through a third party, sold, released, and conveyed to his wife, 
who has since owned the same, all his right and title to all of 
said property, real and personal, and at the time of said transfer 
he was a member of and policyholder in defendant company. 
That one of the by-laws of said company is to the effect that 
a member selling or exchanging his property insured dissolves 
his connection with the company and loses all his rights in the 
company. That defendant had no knowledge of the transfer, 
above mentioned, until after the fire, and did not know that 
Fredericke Kludt was the owner of the property insured. That 
on the 30th day of June, 1908, the defendant, for consideration, 
duly executed and delivered its policy of insurance, bearing num- 
ber 5573, whereby it insured John Kludt for the term of five 
years against all loss or damage by fire, except for certain causes 
excepted, to the amount of $935, being $700 on the dwelling 
house and the balance on personal property. That policy No. 
5573 was a new policy, issued at the expiration of a policy of like 
character issued by defendant to John Kludt at some time prior 
to the 30th day of November, 1907, and when John Kludt was 
joint owner with his wife of the property. That at the time of 
taking out the policy No. 5573 the defendant did not know of 
the change in ownership of the property insured, and that John 
Kludt did not state who was the owner, nor was he asked, and 
the company’s agent made no inquiry as to ownership, but relied 
upon the ownership being unchanged. That on May 17, 1911, 
the property was destroyed by fire, which fire did not happen 
through any of the causes excepted in the policy. ‘That the 
cause of the fire is unknown, but said John Kludt died by his 
own hand at the time of the fire. That the value of the property 
destroyed was equal to or in excess of the sums mentioned in the 
policy. That due notice was given of the fire and loss in accord- 
ance with the rules of the policy. That payment of said loss was 
refused, solely upon the ground that John Kludt was not the 
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owner, and because such fact was concealed from the company 
until after the loss occurred. That the defendant promptly 
tendered the return of all sums received under the application 
and policy No. 5573, and kept said tender good. That, except as 
stated, John Kludt performed all conditions under the policy by 
him to be performed. That on May 17, 1911, John Kludt died 
intestate, and letters of administration were granted to plaintiff, 
who qualified as administratrix. That a copy of the policy is 
annexed to and made a part of the stipulation. The following is 
paragraph 13 thereof: “13. Any member may leave the com- 
pany but must pay all his dues first, and beside notify the secre- 
tary. Whoever sells or exchanges his property, leaves the com- 
pany by this act and loses all rights, the same as those who are 
expelled by the directors. If wished, the policy may be trans- 
ferred to the successor.” Also a copy of the application for 
policy No. 5573 is attached to and made a part of the stipula- 
tion. The truth of the facts and correctness of both Exhibits A 
and B are admitted. 

The court below made the stipulation a part of the findings, 
and also found that the plaintiff’s intestate did not misstate or 
fraudulently conceal any facts material to the risk upon the is- 
suance of the policy, and concluded that the plaintiff recover the 
value of the property described, as specified in the stipulation, 
to the full amount, with costs. 

Judgment was entered accordingly, from which this appeal 
was taken. 


EckEe & HucGues, of Fond du Lac, for Appellant. 
FRANKLIN W. BucKLIN of West Bend, for Respondent. 


KERWIN, J. (after stating the facts as above). 

[1] The main question on this appeal is whether John Kludt, 
the plaintiff's intestate, had an insurable interest in the property 
covered by the policy in suit. A very able argument is made by 
counsel for appellant to the effect that he had not, and many 
cases from other jurisdictions are cited in support of the conten- 
tion. The following authorities are cited by counsel for appel- 
lant, and, in a measure at least, support their contention: Ger- 
man A. Ins. Co. vs. Paul, 2 Ind. T. 625, 53 S. W. 442; Bassett vs. 
Insurance Co., 85 Neb. 85, 122 N. W. 703, 19 Ann. Cas. 252; 
Clark vs. Dwelling H. Ins. Co., 81 Me. 373, 17 Atl. 303; Planters’ 
Mut Ins. Co. vs. Loyd, 71 Ark. 292, 75 S. W. 725; Traders’ Ins. 
Co. vs. Newman, 120 Ind. 554, 22 N. E. 428; Agricultural Ins. 
Co. vs. Montague, 38 Mich. 548, 31 Am. Rep. 326; Tyree vs. 
Virginia F. & M. Ins. Co., 55 W. Va. 63, 46 S. E. 706, 66 L. R. 
A. 657, 104 Am. St. Rep. 983, 2 Ann. Cas. 30; Trott vs. Wool- 
wich Mut. F . Ins. Co., 83 Me. 362, 22 Atl. 245; Glaze vs. Three 
R. F. M. Ins. Co., 87 Mich. 349, 49 N. W. 595; Fox vs. Queen 
Ins. Co., 124 Ga. 948, 53 S. E. 271; Scott vs. Dixie F. Ins. Co., 
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70 W. Va. 533, 74 S. E. 659, 40 L. R. A. (N. S.) 152; Pelican 
Ins. Co. vs. Smith, 92 Ala. 428, 9 South 327; Eminence Mut. 
Ins. Co. vs. Jesse, 1 Metc. (Ky.) 523; Ostrander on Fire Insur- 
ance, p. 212, § 61; 2 Joyce, Insurance, § 1049; 19 Cyc. 598 (11), 
and cases. 

The foregoing cases turn mainly upon the ground that in states 
where the laws relating to married women give them the absolute 
ownership in their separate property, and the possession, control, 
and management of it, the husband has no insurable interest in 
his wife’s property solely by virtue of the marital relation. But 
it has been held that in states where the law gives the husband 
an interest or present right of enjoyment in the wife’s property 
during her life he has an insurable interest. Warren vs. Spring- 
field F. & M. Ins. Co., 13 Tex. Civ. App. 466, 35 S. W. 810; 
Georgia H. Ins. Co. vs. Brady (Tex. Civ. Ap.) 41 S. W. 513; 
Continental F. Ins. Ass’n vs. Wingfield, 32 Tex. Civ. App. 194, 
73S. W. 847; Doyle vs. American F. Ins. Co., 181 Mass. 139, 
63 N. E. 394; Harris vs. York M. Ins. Co., 50 Pa. 341; Trade 
Ins. Co. vs. Barracliff, 45 N. J. Law, 543, 46 Am. Rep. 792; 
Mutual F. Ins. Co., vs. Deale, 18 Md. 26, 79 Am. Dec. 673; 
Franklin Ins. Co. vs. Drake, 2 B. Mon. (Ky.) 50; Leathers vs. 
Farmers’ Mut. F. Ins. Co., 24 N. H. 259; Webster vs. Dwelling 
H. Ins. Co., 53 Ohio St. 558, 42 N. E. 546, 30 L. R. A. 719, 53 
Am. St. Rep. 658. 

There are also cases holding that, where the husband was the 
equitable owner and the wife a nominal holder of the title, or 
where the husband insured as the agent of the wife, the policies 
were held valid. In view of the condition of the authorities 
elsewhere, were the question new here, we should regard it 
troublesome. The case at bar, however, seems to be ruled by 
Horsch vs. Dwelling H. Ins. Co., 77 Wis. 4, 45 N. W. 945, 8 
L. R. A. 806. In that case the contention was that the plaintiff 
had no insurable interest in the property. The facts were quite 
similar in that case to the facts in the case at bar, except that in 
the former the husband bought the property, paid for it with his 
own money, and took the title in the name of his wife, and there 
was an understanding between him and his wife that she would 
deed the property to him at his request; also that the personal 
property on the farm belonged to the husband, and the agent was 
informed, when he issued the policy in the Horsch Case, that 
the title to the land was in the wife. It is strenuously insisted by 
counsel for appellant that because of the difference in facts above 
indicated the Horsch Case is distinguishable from the instant 
case. It is true that in the Horsch Case the husband had an 
equitable interest which the parties might recognize by virtue 
of payment of purchase price of the land and the understanding 
that his wife would deed to him on request. But the opinion 
does not seem to rest solely upon this ground. At page 6 of 77 
Wis., at page 946 of 45 N. W. (8 L. R. A. 806), the court said: 
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“The actual possession and beneficial use of the farm were in the 
plaintiff, with the full consent of the wife, at the time the policy 
was issued as well as at the time of the loss. There can be no 
doubt, therefore, that the plaintiff had a pecuniary and valuable 
interest in the property insured and destroyed, and therefore an 
insurable interest. The possession and use of the house and 
barns was of the utmost importance to him in providing a sup- 
port for himself and family, and their destruction was substan- 
tially as disastrous to him in his endeavors to support himself 
and family as though he had the actual title. He had, in fact, the 
possession and the entire beneficial use, of which he was deprived 
by their destruction. The actual possession and use of property 
is a valuable right, and it is especially valuable when held with 
the permission of the real owner.” 

The facts upon which the above doctrine rests are present in 
the instant case, as will be seen from an examination of the 
stipulated facts set out in the statement of the case. The Horsch 
Case was decided in 1890, and, so far as the writer is informed, 
the doctrine there enunciated has never been questioned by this 
court. 

Wood, in his work on Insurance, says, “It is not necessary 
that the assured should have either a legal or equitable interest, 
or, indeed, any property interest, in the subject matter insured. 
It is enough if he holds such a relation to the property that its 
destruction by the peril insured against involves pecuniary loss 
to him or to those for whom he acts.” 1 Wood, Insurance, § 
281, p. 645. 

The facts in the instant case bring it within the doctrine as laid 
down in the Horsch Case. See, also, May on Insurance, §§ 76, 
77; 1 Phillips on Insurance, 67; Danvers M. F. Ins. Co. vs. 
Schertz, 95 Ill. App. 656; Redfield vs. Holland F. Ins. Co., 56 
N. Y. 354, 15 Am. Rep. 424. 

Point is made by counsel for appellant that in the Horsch Case 
the insured owned the personal property, and that the insurance 
company knew all the facts and was not a mutual company. 
The fact that Horsch owned the personal property would not 
give him an insurable interest in the real estate. Nor can the 
fact that the appellant in the instant case did not know the con- 
dition of the title alter the situation of the parties as to liability. 

[2] There was no fraud on the part of the plaintiff’s intes- 
tate. He made no false representations. If the defendant de- 
sired to insure only one owner, it should have so provided in the 
contract of insurance. Appellant made no inquiry respecting 
title, and no representation as to title was made; therefore the 
finding of the court below that the plaintiff’s intestate did not 
misstate or fraudulently conceal any fact material to the risk 
upon the insurance of the policy was correct. Campbell vs. Am- 
erican F. Ins. Co., 73 Wis. 100, 40 N. W. 661; Dunbar et al. vs. 
Phenix Ins. Co., 72 Wis. 492, 40 N. W. 386; 19 Cyc. 690; 
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Johannes vs. Standard F., etc., 70 Wis. 196, 35 N. W. 298, 5 Am. 
St. Rep. 159; Roloff vs. Farmers’ H. M. Ins. Co., 130 Wis. 402, 
i110 N. W. 261; Vankirk vs. Citizens’ Ins. Co., 79 Wis. 627, 48 
N. W. 798. 

[3] The fact that the appellant is a mutual company and 
limited by paragraph 13 of its constitution, set out in the state- 
ment of facts, cannot save it from liability in the instant case. 
It provides that whoever sells or exchanges his property leaves 
the company by such an act and loses all rights, etc. This para- 
graph provides for a forfeiture, and must be strictly construed 
against the appellant. Redman vs. Hartford F. Ins. Co. 47 Wis. 
89, 1 N. W. 393, 32 Am. Rep. 751; Siemers vs. Meeme M. 
H. P. Ins. Co., 143 Wis. 114, 126 N. W. 669, 139 Am. St. Rep. 
1093; Joliffe vs. Madison M. Ins. Co., 39 Wis. 111, 20 Am. Rep. 
35; Wakefield vs. Orient Ins. Co., 50 Wis. 532, 7 N. W. 647; 
Dolliver vs. St. Joseph’s F. & M. Ins. Co., 128 Mass. 315, 35 
Am. Rep. 378; Wolf vs. Theresa V. M. F. Ins. Co., 115 Wis. 
402, 91 N. W. 1014. 

The issuance and acceptance of the policy in question does 
not conflict with, but, on the contrary, is consistent with, the 
terms of paragraph 13 of appellant’s constitution. 

[4] It is also insisted by appellant that, even if the plaintiff 
recovers in this case, the damages should be limited to the value 
of the insurable interest of John Kludt, which would be only a 
nominal sum, and Beekman vs. Insurance Co., 66 App. Div. 72, 
73 N. Y. Supp. 110, is relied upon. In that case Mosher the in- 
sured had a life estate, and insured the property in his own name. 
At page 75 of 66 App. Div., at page 112 of 73 N. Y. Supp., the 
court said: “There is nothing in the transaction indicating that 
Mosher intended to insure for himself and the remainderman; 
and hence the rule that would fix the amount of his recovery in 
such a case cannot be applied to this.” 

In the instant case, however, the deceased had an insurable 
interest, and the contract of insurance insured the property, not 
his interest. There is nothing in the policy or circumstances of 
the case to indicate that the deceased insured his interest merely. 
The loss was total, and the value of the property insured was in 
excess of the amount for which the property was insured. The 
damages recoverable, therefore, are the sum for which the prop- 
erty was insured. 19 Cyc. 839; Horsch vs. Dwelling H. Ins. Co., 
77 Wis. 4, 45 N. W. 945, 8 L. R. A. 806; St. Clara F. A. vs 
Northwestern N. Ins. Co., 98 Wis. 257, 73 N. W. 767; Siemers 
vs. Meeme M. H. P. Ins. Co. 143 Wis. 114, 126 N. 
W. 669, 139 Am. St. Rep. 1083; Johnston vs. Abresch Co., 123 
Wis. 130, 101 N. W. 395, 68 L. R. A. 934, 107 Am. St. Rep. 
995; Andes Ins. Co. vs. Fish, 71 Ill. 620. 

It seems to be well settled that, in the absence of fraud or 
mistake, where the insured had an insurable interest at the time 
the policy is issued, and there is no limitation in the policy, and 











732 Insurance Law Journal Vol. 42. [ May, 1913. 


the insurable interest continues to the time of loss, the whole 
amount of the damage done to the property, not exceeding the 
amount for which it is insured, may be recovered. It follows 
that the judgment must be affirmed. 

The judgment is affirmed. 


SUPREME COURT OF IOWA. 


WALROD 
vs. 


DES MOINES FIRE INS. CO* 


ACTIONS—QUESTIONS FOR JURY. 

In an action on a fire insurance policy for $2,000, where, although it 
appeared that the original cost of the building was only $1,465, and 
that plaintiff only paid $375 therefor, it also appeared that it had been 
repaired immediately prior to the fire, that, owing to the increase in 
the cost of labor and material, it was then worth $3,000, and that it 
was originally built on an acre of ground taken out of plaintiff’s 
farm, thus being less valuable than when it constituted a part of the 
farm, it was a question for the jury whether insured fraudulently 
misrepresented its value in the application. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 


§ 668.) 
ACTIONS—QUESTIONS FOR JURY. 


Where the first story of an insured building, represented in the application 
as a dwelling, had formerly been used as a creamery, but at that time 
was not used for any purpose, while the second story, constructed and 
partitioned into rooms for the purpose of a dwelling, was occupied by 
a single man, and the insurance agent saw the condition of the build- 
ing and understood the character of the occupancy, it was a question 
for the jury whether its character was fraudulently misrepresented. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. § 


668.) ; 
KNOWLEDGE OF AGENT—IMPUTING TO PRINCIPAL. 
An insurance agent’s knowledge as to the character of an insured building 
and of the occupancy thereof would be imputed to the company. 
(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


REPRESENTATIONS—USE AND OCCUPATION OF BUILDINGS. 

Where one story of an insured building was occupied by a single man, the 
other story not being occupied at all, a description of it as a dwelling 
house in the application could not be complained of by the insurer, 
where it was inserted by its agent. 


(For other cases, see Insurance, Cent. Dig. §§ 999-1015; Dec. Dig. § 379.) 





* Decision rendered, March 13, 1913. 140 N. W. Rep. 218. 
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FORFEITURE—VACANCY. 

An insured building was not vacant at the time of a fire merely be- 
cause the occupant was temporarily absent at such time. 

(For other cases, see Insurance, Cent. Dig. §§ 764-779; Dec. Dig. § 323.) 


ACTIONS—SUFFICIENCY OF EVIDENCE. 


In an action under a fire insurance policy on a brick building, in which 
it appeared that part of the brick walls were left standing, evidence 
as to the amount of the salvage held sufficient to enable the jury to de- 
termine the amount of the loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


Appeal from District Court, Webster County; C. G. Lee, 
Judge. 

Action on insurance policy for loss by fire resulted in a judg- 
ment against defendant, from which it appeals. Affirmed. 


H. W. Byers, of Des Moines, and KELLEHER & O’Connor, of 
Ft. Dodge, for Appellant. 
HraLy, BurNguist & Tuomas, of Ft. Dodge, for Appellee. 


Lapp, J. 

The building was of hollow brick, with shingle roof. The 
main part was about 30 feet wide, 40 feet long, and 22 feet high, 
to which was attached an engine room 20 feet by 22 feet and 13 
feet high. The latter, with the first floor of the main building, 
had been constructed for use as a creamery while the second 
floor of the main building was finished for occupancy as a dwell- 
ing. Use as a creamery continued from 1899, when built, until 
1904, when it ceased and the machinery was removed. In 1905 
the building, with an acre of ground on which it stood, was sold 
by the owner to the plaintiff, who had acquired the farm out of 
which this acre had been taken. In December, 1909, she pro- 
cured a policy of insurance in which defendant contracted to in- 
demnify her in event of loss or damage to the building by fire in 
the sum of $2,000. It burned July 22, 1910, and in this action 
recovery for the loss is sought. 

[1] The defense that the policy was procured by fraud in that 
plaintiff misrepresented the character and value of the building 
was fairly submitted to the jury, and the evidence was such that 
the verdict ought not to be disturbed. Though the original cost 
of the building in 1899 was about $1,465, and plaintiff paid but 
$375, there was evidence, though controverted, that it was in fact 
repaired immediately prior to the fire, and that, owing to the 
increase in the cost of labor and material, it was then worth 
$3,000 or more. Moreover, the property might have been re- 
garded more valuable as a part of plaintiff's farm than in con- 
nection with a detached acre. 

[2] A family had occupied the second story a portion of the 
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time since acquired by plaintiff, and Waters, who was a single 
man and an employee of plaintiff, was in actual occupancy at the 
time the policy was issued, as well as when the building was 
destroyed by fire, though then temporarily absent. The defend- 
ant’s agent had not been in the building, but had seen it with 
windows and doors below covered with boards nailed on the 
outside, and the outside stairway to the second story, and was 
informed, at the time the application was made, that the occu- 
pancy was by Waters. In view of this state of the record, it is 
manifest that the issue as to whether the value and character of 
the building as a dwelling had been misrepresented by plaintiff 
in her application with the design of deceiving the insurer was 
for the jury to determine, and there was no error in so ruling. 

[3-5] 2. The building was represented as a dwelling. The 
upper story had been constructed and partitioned into six rooms 
for that purpose, and had never been occupied otherwise. The 
first story, with the wing, was used several years as a creamery, 
but such use had been abandoned over four years prior to the 
issuance of the policy; and, though not remodeled, there appears 
to have been no intention to occupy it again as a creamery. That 
it was not then occupied was as apparent to the agent as any 
one, for the doors and windows had been covered with boards 
nailed over them, and he must have understood that the occu- 
pancy of Waters was of the upper story and of a character usual 
to bachelors in his situation. The agent’s knowledge was im- 
puted to the company (Gurnett vs. Insurance Co., 124 Iowa, 547, 
100 N. W. 542); and there was little room for deception as to 
the character of the building insured. Indeed, the designation 
of “dwelling house” cannot be denounced as entirely as mis- 
nomer, for the building had no other use; and, if the description 
was not sufficiently specific, it was as the agent, who prepared 
the application, inserted it. The defendant, then, is not in a situ- 
ation to complain of being misled as to the kind of building in- 
sured or of the nature of its occupancy. That Waters may have 
been absent temporarily at the time of the fire did not render 
the building vacant within the meaning of the policy. McMur- 
ray vs. Insurance Co., 87 Iowa, 453, 54 N. W. 354. 

[6] 3. The building was destroyed by fire—that is, all of the 
wooden portion thereof, such as window and door frames, roof 
and partitions, but the brick walls, except over the doors and 
windows, were left standing—and it is contended that no evidence 
was introduced from which the value, if any, of the brick walls 
left after the fire might have been ascertained by the jury. The 
court instructed the jury that: “And, if it is shown by a pre- 
ponderance of the evidence that the building was totally de- 
stroyed, the actual value, not exceeding $2,000, of the building 
will represent the amount of plaintiff's loss; but, if it is not so 
shown by the evidence, the amount of plaintiff’s loss will be rep- 
resented by the difference between the actual value of the build- 
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ing at the time of the fire and the actual value of the portions or 
parts of the building remaining after the fire.” If, then, there 

was some salvage, it was important to ascertain its value. Plain- 

tiff’s husband testified that there were “just the brick standing 

and some fell down. It was burned down. Everything had 

burned, except the brick.” Sherman, her son-in-law, that: “The 

only thing there was to burn was the floors and the partition and 

the roof and the casing of the door and windows.” Waters that 

the walls looked in good shape and were “just like any build- 

ing that has been burned. The walls are just as good as before 

the fire. The fire burned them and cracked the brick in some 

places, and some places standing. They were down over the doors 

and over the windows. * * * ‘The place where the walls are 

not in good shape now is on the northeast corner of it. It has 

come down, I noticed the last time. I do not know how much is 

fallen out there, quite a hole, two feet square or bigger. I did 

not measure it or was not looking for that particular thing, so 

as to know, but it has come out there. I know there is a notch 

in the wall. There is probably a dozen hollow blocks fallen out 
at that place, and probably a good many more, except for that 
notch and where the walls are loosened around the windows and 
doors. I don’t know whether every place else the walls are still 

standing. I have not been out there for six months. Q. How 

were they after the fire? A. They stood up there pretty good 
for several days. There was quite a number of blocks broken. 
I do not know as there were 100 in the building. I did not count 
them. Probably there were as many as a hundred in the whole 
building. There might be 1,000.” 

No evidence of the cost of taking the hollow brick from the 
wall was adduced, nor was their value, save as this may have 
appeared from the testimony of the value of hollow brick on the 
market. The dimensions of the building were shown, and also 
of the brick, so that, as they were laid in the wall but one thick- 
ness, the number of good brick might have been ascertained 
approximately, and, from the value of new blocks, the value of 
the salvage estimated. That the expense of removing the brick 
from the walls was not proven can hardly be said to have been 
prejudicial to defendant; and, if it desired a more accurate basis 
of computation, it had the opportunity of furnishing data there- 
for. In the absence of this, however, we are inclined to hold 
that enough was before the jury to enable them, as men of average 
experience, to ascertain the damages occasioned by the fire. 

[7] 4. The court told the jury that the law presumes that the 
building was of the value for which insured, instead of following 
the statute by saying that the amount stated in the policy should 
be received as prima facie evidence of the insurable value of 
the property. Conceding these expressions to be different, the er- 

ror, if any, was without prejudice, as the jury concluded that 
the property was worth little more than one-half the indemnity 
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stipulated. Moreover, in the fourth instruction, the terms of the 
statute were clearly stated. It is also contended that the verdict 
is excessive. There was evidence to support it, and, though there 
is much room for difference of opinion, we are not at liberty to 
interfere. 

The judgment is affirmed. 

Affirmed. 


0 


SUPREME COURT OF PENNSYLVANIA. 


CLYMER OPERA CO. 
vs. 


FLOOD CITY MUT. FIRE INS. CO.* 


ESTOPPEL TO CLAIM FORFEITURE—KNOWLEDGE OF AGENT. 


Where a fire policy is issued without a written application, and the in- 
surance agent knows that the covenant as to unconditional and sole 
ownership in insured is untrue, and the insured has been guilty of no 
fraud, the company is estopped from setting up the breach of the 
covenant in a suit on the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. 378.) 


Appeal from Court of Common Pleas, Indiana County. 

Action by the Clymer Opera Company, for itself and the 
use of the Savings & Trust Company of Indiana, against the 
Flood City Mutual Fire Insurance Company. From a judg- 
ment for plaintiff, defendant appeals. Affirmed. 

The trial judge charged in part as follows: “If you find that 
Mr. C. C. McLain was an agent of the defendant companies, and 
as agent got this insurance and had it written, knowing that the 
property insured was located on leased ground, and not upon 
ground on which the Clymer Opera Company had the fee- 
simple title, then the plaintiff should recover a verdict against 
defendants for the amount of the indemnity secured by policies, 
with interest from date of the fire.” 

Defendant presented these points :— 

“(1) By agreement dated December 26, 1908, W. F. Neeley 
leased to Lloyd Hill et al., trading as the Clymer Opera Com- 
pany, a lot of ground in the borough of Clymer, known as lot 
No. 68, on Franklin street, upon which lot the plaintiff erected 
an opera house, which was destroyed by fire, and to recover the 
insurance upon which this suit is brought. The agreement of 
December 26, 1908, is a lease, and the interest of the assured 
in the real estate is not the unconditional and sole ownership 


* Decision rendered, Jan. 6, 1913. 85 Atl. Rep. 1111. 
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contemplated by the policy of insurance upon which suit is 
brought. The plaintiff, therefore, cannot recover against the 
defendants. Answer: Declined. 

“(2) The Indiana Insurance Agency, Timberlake & McLain, 
the agent for the Safety Mutual Fire Insurance Company of 
Lebanon, Pa., the India Mutual Insurance Company of Boston, 
Mass., and the Birmingham Fire Insurance Company of Pitts- 
burg, Pa., and the Flood City Mutual Fire Insurance Company 
of Johnstown, had no authority to waive the provision in the 
policy in regard to buildings standing upon leasehold, except by 
indorsement in writing upon the policy, or by writing thereto 
attached, and this stipulation in the policy was a complete notice 
to the insured of the agent’s limited authority; and the assured 
had no right to assume that the company or companies defend- 
ant in this case had or would waive this provision, unless he 
found such waiver written upon or attached to the policy. The 
plaintiff therefore cannot recover. Answer: Declined.” 


Argued before Brown, Potter, Elkin, Stewart, and Mosch- 
zisker, JJ. 


D. B. Taytor and Wo. E. Scuaak, both of Indiana, Pa., for 
Appellant. 

SAMUEL CUNNINGHAM and ERNEstT STEwarT, both of In- 
diana, Pa., for Appellee. 

MoscHZISKER, J. 

This is an appeal by the defendant insurance company from a 
judgment entered against it upon a verdict rendered in favor of 
the plaintiff in an action of assumpsit brought on two policies of 
fire insurance. The appellant does not deny that it issued the 
policies sued upon, or that the plaintiff suffered the losses alleged 
by it, but contends that, since the plaintiff’s interest in the insured 
property was not “unconditional and sole ownership,” the poli- 
cies were void under the following clauses, contained in each of 
them: “This entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void * * * 
if the interest of the insured be other than unconditional and sole 
ownership; or if the subject of insurance be a building on 
ground not owned by the insured in fee simple.” And: “No 
officer, agent or other representative of this company shall have 
the power to waive any provision or condition of this policy 
except such as by the terms of this policy may be the subject 
of agreement indorsed hereon or added hereto, and as to such 
conditions and provisions no * * * agent * * *_ shall 
have such power or be deemed or held to have waived such pro- 
visions and conditions unless such waiver, if any, shall be 
written upon or attached hereto. * * *” It was admitted by 
the plaintiff that the land upon which the insured building stood 
was leased by it, and that there was no indorsement on the poli- 
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cies relating to the character of its title; the only indorsement 
thereon being to the effect that the loss, if any, should be pay- 
able to the Indiana Savings & Trust Company, as mortgagee. But 
the plaintiff introduced evidence to show that the defendant 
company’s agent had notice of the nature of its interest in the 
insured property prior to the placing of insurance thereon, and 
the jury, under instructions from the trial judge submitting this 
question of fact to them, found in favor of the plaintiff. It is 
also to be noted that there was no written application for the 
insurance, and that it is not contended that the plaintiff was 
guilty of any fraud or misrepresentations in procuring the same. 

In Clymer Opera Co. vs. Birmingham Fire Insurance Co., 50 
Pa. Super. Ct. 639, involving the same facts here presented, 
Judge Porter of the superior court correctly states the law as 
follows: “The question * * * is not whether the company 
had waived this particular covenant of the policy, but is whether, 
under the facts established by the evidence, it was estopped to 
assert that covenant. Covenants of this character have fre- 
quently been passed upon by the courts, held to be valid, and 
given full effect, unless the assured produced evidence establish- 
ing facts which estopped the company to assert the covenant, or 
constituted a waiver of its provisions. Schiavoni vs. Dubuque 
Fire & Marine Ins. Co., 48 Pa. Super. Ct. 252, and cases there 
cited. The decisions firmly establish the following principle 
with regard to the covenant with which we are dealing: When 
the policy is issued without a written application, and the agent 
authorized by the company to write the policy knows that one 
of its conditions is inconsistent with the facts, and the insured 
has been guilty of no fraud or misrepresentation, the company 
is estopped from setting up the breach of said condition. Cald- 
well vs. Fire Ins. Association, 177 Pa. 492 [35 Atl. 612] ; Damms 
vs. Humboldt Fire Ins. Co., 226 Pa. 358 [75 Atl. 607, 18 Ann. 
Cas. 685]; Porter vs. Insurance Co., 29 Pa. Super Ct. 75.” Also 
see Phila. Tool Co. vs. British-American Assur. Co., 132 Pa. 
236, 19 Atl. 77, 19 Am. St. Rep. 596. In the case at bar, while 
the insured did not own the ground, it did own the building and 
contents covered by the policies, and as such owner it had an 
insurable interest, which was made known to the agent of the 
defendant insurance company prior to the latter’s acceptance 
of the risk and the issuance of the policies sued on. “Whatever 
mistake, or worse than mistake, was made in writing the policy, 
* * * it is clearly chargeable, not to the insured, but to the 
company’s agent, and should be imputed to the company itself.” 
Caldwell vs. Fire Ins. Ass’n, supra, 177 Pa. 502, 35 Atl. 613. 

The assignments of error are overruled, and the judgment is 
affirmed. 


Fire.] Seyler vs. British America Assur. Co. 


SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


SEYLER 
vs. 
BRITISH AMERICA ASSUR. CO* 


ACTIONS ON POLICIES—PLEADING. 


Special pleas or statements, tendered in an action on an insurance policy, 
under sections 64 and 65 of chapter 125 of the Code of 1906, are not 
subject to rejection for insufficiency, like ordinary pleas. They are in 
the nature of bills of particulars, and, if too general or otherwise in- 
sufficient, they constitute subject matter for demands for more 
particular statements; and on the trial insufficient defenses or repli- 
cations set up by them are excluded by instructions of the court. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640.) 


WAIVER OF RIGHT TO FORFEITURE—EVIDENCE. 


Delay on the part of an insurance company in acknowledging the receipt 
of a proof of loss, or rejecting it on account of defects therein, is not 
evidence of denial of liability on the policy on: grounds other than 
noncompliance with the proof of loss clause, nor of waiver of a 
limitation of the policy in favor of the company, forbidding an action 
on the policy within 60 days after compliance with all of its conditions. 


(For other cases, see Insurance, Cent. Dig. §§ 1071-1077; Dec. Dig. $ 
396.) 


FORFEITURE—CHANGE OF TITLE. 


The execution of a deed of trust or mortgage on insured property does 
not constitute a change of title or change of interest, within a pro- 
vision for forfeiture in such event. 

(For other cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. Dig. § 
328.) 


Error to Circuit Court, Cabell County. 

Action by Adam Seyler against the British America Assurance 
Company. Judgment for plaintiff, and defendant brings error. 
Judgment reversed; action dismissed without prejudice. 


Gro. S. WALLACE, of Huntington, for Plaintiff in Error. 
FRANK W. STEPHENS, of Huntington, for Defendant in Error. 


POFFENBARGER, P. 
Adam Seyler recovered a judgment for the sum of $800 against 
the British America Assurance Company in the circuit court of 
Cabell County in an action on a fire insurance policy. The de- 
fense was noncompliance with the requirements of the policy 
respecting notice and the furnishing of proofs of loss. 
Certain special pleas assert that the policy required a statement 


* Decision rendered, Feb. 25, 1913. 77 S. E. Rep. 555. 
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or proof of loss to be rendered within sixty days after the fire, 
unless the time should be extended in writing by the company, 
and immediate notice in writing of the loss, and provided that 
the loss should not become payable until sixty days after the 
notice, ascertainment, estimates, and satisfactory proof of loss; 
and also that no suit or motion on the policy for the recovery of 
any claim should be sustainable in any court of law or equity 
until after full compliance by the insured with all of its require- 
ments. Said pleas set up noncompliance with these conditions, 
and claimed that by reason thereof all liability on the policy had 
ceased, and it had become void, and also with another, requiring 
immediate notice of the loss to be given in writing. The de- 
fendant also asserted, as ground of forfeiture, under another 
provision of the policy inhibiting any change in the interest, title, 
or possession of the insured, without permission indorsed on the 
policy, the execution of a deed of trust on the property after the 
date thereof. Plaintiff’s objections to the filing of these special 
pleas, on the ground of insufficiency, were overruled, and there- 
upon he filed special replications thereto, claiming substantial 
compliance on his part with the conditions aforesaid and waiver 
of compliance therewith on the part of the defendant, and stat- 
ing certain facts as constituting such substantial compliance, on 
the one hand, and waiver on the other. Objections to these 
special replications having been overruled, the case was submitted 
to a jury, and there was a verdict for the full amount of the 
policy. 

[3] The plea attempting to assert a forfeiture, on the ground 
of a change of the title or interest of the insured, by reason of 
the execution of the deed of trust, constituting no defense. Ac- 
cording to the great weight of authority, the execution of a deed 
of trust or mortgage on the property does not constitute either 
a change of title or change of interest, within the meaning of the 
clause relied upon. Cooley’s Briefs, Law of Ins. vol. 2, pp. 1738, 
1739; Nease vs. Insurance Co., 32 W. Va. 283, 9 S. E. 233; 
Quarrier vs. Insurance Co., 10 W. Va. 507, 27 Am. Rep. 582; 
Judge vs. Insurance Co., 132 Mass. 521 Tayor vs. Insurance Co., 
83 Iowa, 402, 49 N. W. 994; Insurance Co. vs. Walsh, 54 III. 
164, 5 Am. Rep. 115; Insurance Co. vs. Eddy, 55 Ill. 213; In- 
surance Co. vs. Barwick, 36 Neb. 223, 54 N. W. 519; Byers vs. 
Insurance Co., 35 Ohio St. 606, 35 Am. Rep. 623; Insurance 
Co. vs. Stocking Co., 66 Vt. 439, 29 Atl. 629, 44 Am. St. Rep. 
859; Wolf vs. Insurance Co., 115 Wis. 402, 91 N. W. 1014; 
Peck vs. Insurance Co., 16 Utah, 121, 51 Pac. 255, 67 Am. St. 
Rep. 600; Koshland vs. Insurance Co., 31 Ore. 402, 49 Pac. 
866; Insurance Co. vs. Stewart, 13 Ind. App. 627, 42 N. E. 286. 

The other defenses set up by the special pleas were sufficient 
to defeat the action, but did not constitute ground of forfeiture 
of the policy. Munson vs. Insurance Co., 55 W. Va. 423, 47 S. E. 
160; Rheims vs. Insurance Co., 39 W. Va. 672, 20 S. E. 670; 
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Flanaghan vs. Insurance Co., 42 W. Va. 426, 26 S. E. 513; 
Adkins vs. Insurance Co., 45 W. Va. 384, 32 S. E. 194; Penin- 
sular L. & T. Co. vs. Insurance Co., 35 W. Va. 666, 14 S. E. 237; 
Elliott on Insurance, § 307; 13 A. & E. Enc. L. 329. One of 
the decisions of this court, just cited, Munson vs. Insurance Co., 
states this proposition clearly and sustains it with an abundance 
of authority. The others leave the consequence of noncompli- 
ance with the conditions, requiring proof of loss within the time 
prescribed, somewhat in doubt, if they do not, indeed, intimate 
forfeiture as the result thereof; but the Munson Case inter- 
prets them as holding that the failure only postpones the right 
of action and delays the time of payment. Whatever may be said 
of them, the conclusion expressed in the Munson Case is un- 
doubtedly in harmony with the weight of authority. Cooley’s 
Briefs, Law of Ins. vol. 4, pp. 3766-3771. 

Though these pleas claim more, on the ground of noncompli- 
ance with the conditions, than the contract accords the defendant, 
they constituted a bar to this action on the policy, if sustained by 
the evidence, or rather if the matter set up in them has not been 
disproved by the evidence. 

The special replications have a sort of double aspect, since they 
aver substantial compliance with the conditions relating to no- 
tice and proof of loss and also set up certain facts relied upon 
as constituting ground of waiver. The first one says the plain- 
tiff has furnished and the defendant has received notice and 
proof of loss, as required by the terms of the policy, and then 
specifies dates on which notice was given, without saying 
whether the notices given were verbal or in writing. The second 
one avers delivery of a sufficient proof of loss on the 2d day of 
March, 1908, and within sixty days after the date of the fire, 
and then states that the defendant returned it on April 27, 1908, 
with objections. 

[1] The so-called pleas and special replications are objection- 
able in form, since all are very general and somewhat indefinite ; 
but the court properly overruled all the objections, because they 
were not made in proper form. Under the statute applicable to 
the subject, these papers are held to be in the nature of bills of 
particulars, and cannot be rejected for insufficiency, like formal 
pleadings. The court must permit them to be filed; but the 
parties may demand more particular and definite statements, and 
then if they be not furnished, upon the order of the court, and 
the court be of the opinion that the party making the demand 
is entitled to further or more definite specification, the evidence 
offered under them may be excluded. The court may also 
eliminate insufficient specifications, and the evidence adduced in 
support thereof, by instructions to the jury. Cappellar vs. In- 
surance Co., 21 . Va. 576; Schwarzbach vs. Protective Union, 
25 W. Va. 622, 52 Am. Rep. 227; Tucker vs. Insurance Co., 
58 W. Va. 30, 51 S. E. 86; Rosenthall vs. Insurance Co., 55 W. 
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Va. 238, 46 S. E. 1021; Rheims vs. Insurance Co., 39 W. Va. 
672, 20 S. E. 670; Harvey vs. Insurance Co., 37 W. Va. 272, 16 
S. E. 580. The record shows no demand from either party for 
more particular specifications. Hence no error in the rulings of 
the court upon these pleas or statements and replications is shown. 

[2] Only one other matter merits consideration. The evidence 
affords no basis for a claim of waiver of the clause requiring a 
proof of loss, and nothing having the semblance of such a paper 
was furnished earlier than March 2, 1908. The defective paper 
adduced in evidence as a proof of loss bears that date, and, as 
shown by the summons introduced as evidence, this action was 
commenced March 30, 1908, twenty-eight days later. An ex- 
press provision of the policy forbids an action thereon within 
sixty days after compliance with the conditions of the policy. 
This limitation was not waived; nor is there any evidence of a 
waiver thereof. What is relied upon as such evidence has no 
tendency to prove it. The company failed to acknowledge the 
receipt of the defective proof of loss, or to make any objection 
to it, until April 27, 1908. This might be evidence of waiver of 
the defects in the proof of loss; but it does not tend to prove 
denial of liability or waiver of the limitation in favor of the 
insurer as to maturity of the cause of action. Notwithstanding 
this, the court gave instructions for the plaintiff, authorizing a 
finding in his favor, if the jury believed he had substantially 
complied with the conditions of the policy, and refused instruc- 
tions for the defendant, denying right of recovery, because the 
action had been prematurely brought. These rulings were 
clearly erroneous. 

The judgment will be reversed, the verdict set aside, and the 
action dismissed as having been prematurely commenced, and 
without prejudice to any right the plaintiff may have to assert 
his claim in any other suit or action. 


——- ere 


COMMERCIAL UNION ASSUR. CO., Lrp., oF Lonpon, 
ENGLAND, vs. SHULTS.* 
(Supreme Court of Oklahoma.) 


ACTIONS—PROOFS OF LOSS—NECESSITY. 


Where a fire insurance policy contains the provision that, in case of loss 
by fire, the insured shall give notice of such loss and shall within 60 
days make verified proof of loss in writing, and where the policy 
makes a compliance with such provision a condition precedent to an 
action, held, the right of action does not mature until such provision 


* Decision rendered, Feb. 18, 1913. 130 Pac. Rep. Syllabus by the 
Court. 
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has been complied with or waived; and, where under all the proof it 
appears that such provision has neither been complied with nor 
waived, the insured cannot recover. 

(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 
612.) 


TUCKER vs. FARMERS’ MUT. FIRE ASS’N oF WEstT 
VIRGINIA.* 


(Supreme Court of Appeals of West Virginia.) 


CONTRACT—APPLICATION. 


An agent of a mutual fire insurance company authorized to solicit appli- 
cations and give receipts for premiums and membership fees and 
take premium notes, on blank forms provided by defendant, on 
receiving his application money and note, and on the same day ex- 
ecuted and delivered to plaintiff the following receipt: “Received of 
W. D. Tucker an Application for Insurance against Loss or Damage 
by Fire or Lightning by the Farmers’ Mutual Fire Association of 
West Virginia, on property to the amount of $1200.00 for the term 
of Three years; Cash Premium paid $3.00; Membership Fee paid 
$2.00, Total $5.00. Note for premium, etc., due on the day 
of—————_., 19, for $— with 6 per cent interest from date until 
paid. If paid within sixty days interest waived; if not then paid 
interest will be charged from date, all of which are to be returned if 
a policy be not issued. Policy to be sent by mail. Dated at residence 
this 13th day of October, 1910. Insurance takes effect noon 13th day 
of October. 1910.” Signed, “W. E. Lowther, Agent.” “Home Office, 
Fairmont, West Va.” The application and receipt, under the constitu- 
tion and by-laws of the defendant and facts proven constituted a 
contract for immediate insurance, binding the company for any loss 
sustained thereafter and before policy issued. 


(For other cases, see Insurance, Cent. Dig. §§ 362-371; Dec. Dig. § 175.) 


ig Decision rendered, Jan. 28, 1913. 77 S. E. Rep. 279. Syllabus by the 
ourt. 


STATE MUT. FIRE INS. CO. vs. CATHEY er at.* 
(Court of Civil Appeals of Texas, Austin.) 


FIRE INSURANCE—ACTIONS—INSTRUCTIONS. 


In an action on a $350 fire policy, stipulating that insurer should not be 
liable for more than three-fourths of the value of the property 
destroyed, an instruction that the measure of damages was the value 


* Decision rendered, Feb. 15, 1913. 153 S. W. Rep. 935. 
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of the property destroyed not exceeding $350 was erroneous as allow- 
ing a recovery of $350, though in excess of three fourths of the value. 
(Poe S60) cases, see Insurance. Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. 


FIRE INSURANCE—VALUE OF PROPERTY. 


Ordinarily the market value of the property destroyed by fire is the 
correct measure of the liability of insurer thereof, and it is not per- 
missible to prove extrinsic value without first showing that the property 
had no market value. 


(For other cases, see Insurance, Cent. Dig. § 1605; Dec. Dig. § 660.) 


OG 


PRENTICE er au. vs. SECURITY INS. CO. fv au.* 
(Court of Civil Appeals of Texas, Austin.) 


ACTIONS — ALLEGATION OF ANSWER — ASSIGNMENT OF 
INTEREST. 


The answer in an action to recover the amount of a fire policy alleged 
that insured executed a note to defendant which was not paid at 
maturity, and afterwards gave him an order addressed to the local 
agent of the insurance company directing the company to pay defend- 
ant the amount of the note, and that, in settlement of the policy, the 
insurance company agreed to pay defendant a certain sum in full 
settlement of all claims against it, which insured consented to accept 
provided defendant would accept the sum in full settlement of his claim 
under the note and dismiss the suit he had instituted thereon, which 
defendant agreed to do, of all of which the insurance company was 
notified. Held, that the answer alleged an actual transfer and 
assignment of the proceeds of the policy by insured to defendant with 
the insurance company’s consent in payment of the amount of the 
note. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640.) 


ASSIGNMENT OF FIRE POLICY—VALIDITY. 


Under Rev. St. 1895, art. 308, permitting the obligee of any written instru- 
ment not negotiable by the law merchant to assign his interest therein, 
insurance policies are assignable in the same manner as other choses 
in action. 


(For other cases, see Insurance, Cent. Dig. § 468; Dec. Dig. § 199.) 


ASSIGNMENT OF PROCEEDS—ACCEPTANCE BY COMPANY. 


An assignment of the proceeds of a fire insurance policy need not be ac- 
cepted by the company’s agent in order to become effective, if the 
company had notice of the assignment. 


(For other cases, see Insurance, Cent. Dig. §§ 1455-1458, 1483; Dec. Dig. 
§ 504.) 

ASSIGNMENT OF PROCEEDS. 

An instruction which required a finding that all parties to a contract 


* Decision rendered, June 26, 1912. Rehearing denied, Nov. 13, 1912. 
153 S. W. Rep. 925. 
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assigning an interest in an insurance policy must have agreed to its 
terms at the same time to make it effective was properly refused. 
o~ — cases, see Insurance, Cent. Dig. §§ 1455-1458, 1483; Dec. Dig. 
594. 


ASSIGNMENT OF PROCEEDS—FRAUD BY INSURER—EFFECT 
ON ASSIGNEE. 


If the assignee of the proceeds of a fire policy had no knowledge of 
fraud by the insurance company in adjusing the loss with insured, 
another claimant to the proceeds could not rely upon the fraud as 
against such assignee. 


(Foe — cases, see Insurance, Cent. Dig. §§ 1455-1458, 1483; Dec. Dig. 
594. 


ASSIGNMENT OF PROCEEDS—CHOSE IN ACTION—ORDER. 


To pass an interest in a chose‘in action by an order of assignment, the 
order must be drawn against a specified fund, a mere order for a 
designated sum of money drawn against a debtor not being sufficient; 
but an order by an insured addressed to the local agents of the 
company, requesting them to pay to defendant “out of my insurance 
policy the amount of the note” executed by insured and dated as 
stated therein, and to retain the note after its payment subject to 
insured’s order, was drawn against a specified fund within the rule, 
so as to operate as an assignment thereof to defendant. 

a a4 cases, see Insurance, Cent. Dig. §§ 1455-1458, 1483; Dec. Dig. 

594. 


ASSIGNMENT OF PROCEEDS — CHOSE IN ACTION — BONA 
FIDE PURCHASER. 


Since a fire insurance policy, the proceeds of which were assigned by a 
written order, was nonnegotiable, no question of bona fide purchaser 
without notice could arise with respect to conflicting claimants; the 
rule that the first in time is the first in right obtaining. 

(For other cases, see Insurance, Cent. Dig. §§ 1455-1458, 1483; Dec. Dig. 
§ 594.) 


ASSIGNMENT OF PROCEEDS—BONA FIDE PURCHASER. 


Where it was agreed when plaintiff sold land in consideration of an 
assignment of an interest in a fire policy that the deed should not 
be delivered to insured until plaintiff received the proceeds of the 
policy, no question of innocent purchaser could arise as between 
plaintiff and another assignee of such proceeds. 

(For yo cases, see Insurance, Cent. Dig. §§ 1455-1458, 1483; Dec. Dig. 

594. 
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ACCIDENT AND HEALTH. 


ST. LOUIS COURT OF APPEALS. 


MIssouri. 


BRIX 
vs. 


AMERICAN FIDELITY CO. or Montpetier, VT.* 





ACCIDENT INSURANCE—NOTICE OF INJURY—WAIVER. 


Where early notice of injury was not given, as required by an accident 
policy, and the insurer’s general agent denied all liability when notice 
was served, but the adjuster called on insured and discussed a set- 
tlement, and later sent a check in form of a receipt in full, which 
insured rejected, and afterwards insurer’s physician examined the 
insured, and it finally rejected the claim, resting its refusal on the 
assertion that insured was suffering from malaria, and not from 
injury, the requirement of early notice was waived. 

~ at cases, see Insurance, Cent. Dig. §§ 1406, 1407, 1409; Dec. Dig. 

561. 


NOTICE OF INJURY— FORFEITURE. 


Failure to give early notice, as required by an accident insurance policy, 
at the most merely authorized the insurer to declare a forfeiture 
for that cause. 


(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 530.) 


REQUIREMENT OF NOTICE—WAIVER. 


The requirement as to early notice of injury, in an accident insurance 
policy, was for the benefit of the insurer, and could be waived by it. 

(For other cases, see Insurance, Cent. Dig. §§ 1367-1373, 1382-1390; Dec. 
Dig. § 555.) 


WAIVER—RECALL. 


Where the conduct of an insurer amounted to a waiver of a requirement 
of notice of injury under an accident policy, it could not thereafter 
recall the waiver and declare forefeiture. 

(For other cases, see Insurance, Cent. Dig. §§ 1367-1373, 1382-1390; Dec. 
Dig. § 555.) 


ACCIDENT INSURANCE—ACTION—AMOUNT OF RECOVERY. 


Though the amount to which insured was entitled for time totally dis- 
abled was, under the term of the policy, a matter for the insurer to 
determine, it, having refused the claim, could not complain that the 
court permitted recovery in the maximum amount allowed by the 
policy. 

(For other cases, see Insurance, Cent. Dig. § 1791; Dec. Dig. § 666.) 


CONTRACT OF WIFE—WAIVER. 


An insurer, after entering into a contract of accident insurance with a 
married woman, was estopped to dispute its obligation to pay after 


~ * Decision rendered, Feb. 4, 1913. Rehearing denied March 3, 1913. 
153 S. W. Rep. 780. 
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an accident occurred on the ground that she, not being engaged in 
business, could not recover the value of her services. 


(For -o cases, see Insurance, Cent. Dig. §§ 75,253-262; Dec. Dig. § 141:) 
14I. 


Appeal from St. Louis Circuit Court; Geo. H. Shields, Judge. 

Action by Libbie Brix against the American Fidelity Com- 
pany of Montpelier, Vt. From a judgment for plaintiff, de- 
fendant appeals. Affirmed. 


Icozk & CARROLL, of St. Louis, for Appellant. 
FREDERICK A. MAYHALL, of St. Louis, for Respondent. 


Norton], J. 

This is a suit on a policy of accident insurance. Plaintiff re- 
covered, and defendant prosecutes the appeal. On agreement of 
the parties, the case was tried before the court without a jury. 

The principal question for review here relates to the matter of 
the court’s giving judgment for plaintiff, though it appeared 
notice of the accident was not given to defendant within a rea- 
sonable time, as required by the policy. By the policy of insur- 
ance, defendant agreed “to indemnify the insured, Mrs. Libbie 
Brix, against bodily injury caused solely by external, violent, and 
accidental means while this policy is in force.” By another 
provision of the policy, the insured agreed that “notice in writ- 
ing shall be given to the company at its home office, or to the 
agent by whom this policy has been countersigned, as early as 
may be reasonably possible, of the event of any accident.” 

The insured plaintiff, a married woman, together with her hus- 
band and baby, was sojourning at Briggsville, in Wisconsin, at 
the time of the accident, on a pleasure trip during the summer 
vacation. At that place, on August 12, 1909, plaintiff met with 
an accident while in the act of alighting from a buggy. In some 
manner her skirts became entangled, and she was thrown with 
great force against the wheel of the vehicle, and thus received 
an injury to her side immediately over the liver. It appears she 
was forthwith seized with great pain, and suffered therefrom for 
several weeks thereafter. Plaintiff’s suffering was such as to 
occasion her to terminate her vacation at that place, and she and 
her husband went to Chicago on August 15th, where they re- 
mained three or four days visiting her aunt. During the time at 
Chicago, plaintiff was confined to the house, and, though not in 
bed, she lounged upon the couch and continued to suffer as 
before. Instead of returning to her home in St. Louis, about 
August 20th plaintiff and her husband went to Kimmswick, Mo., 
to visit with plaintiff's mother, while she recuperated. She re- 
mained at Kimmswick with her mother for several weeks, and, 
while there, was under the care of a physician. Finally, about 
September 5th, she, with her husband, returned to her home in 
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St. Louis, and continued under the care of a physician here for 
several weeks. 

The evidence tends to prove that plaintiff suffered an injury 
to her liver through the fall above mentioned, and that internal 
hemorrhages resulted thefefrom. It appears that plaintiff was 
totally disabled, as a result of the accident, and confined to her 
bed practically all of the time for ten weeks after its date, on 
August 12th, and was for six weeks thereafter partially disabled. 
The policy vouchsafes indemnity for such injuries at the rate of 
$7.50 per week for total disability, and for partial disability “a 
sum to be determined by the company, but not less than 25 per 
cent nor greater than 75 per cent of the weekly indemnity above 
specified, depending upon the extent of the disability.” By an- 
other provision of the policy, the company agreed to pay an 
amount equal to one week’s indemnity—that is, $7.50—to recom- 
pense a physician or surgeon, provided one is required. 

By its finding and judgment, the court allowed plaintiff ten 

weeks’ full indemnity for the time she was confined to her bed, 
at $7.50 per week, and the amount of $7.50—that is, an amount 
equal to one week’s indemnity—to compensate the physician, 
and, furthermore, indemnity at the rate of $5.61 per week for 
the period of six weeks during the time she was partially dis- 
abled. 
_ Though, as before stated, the policy required plaintiff to give 
the company notice of the accident as early as may be reasonably 
possible after the occurrence, no notice whatever was given un- 
til September 20, 1909, or nearly six weeks after the injury was 
received. It is said the reason notice was not given was because 
plaintiff did not have the policy with her. It was at her home’ 
in St. Louis, and it was intended that no claim would be made 
unless it developed the injury was more severe than first thought. 
When notice of the accident was finally delivered to defendant’s 
general agent, he denied liability at once on the ground that 
the notice had been deferred an unreasonable time. Because of 
this, it is urged the judgment may not be sustained, for it is said 
the requirement of the policy as to such notice is a condition 
precedent to the right of recovery. For the purposes of the case, 
the proposition thus advanced may be conceded to be true, and 
the judgment sustained, notwithstanding, in view of the evidence 
tending to show a waiver. 

[1] As before stated, the cause was tried before the court with- 
out a jury and no instructions were asked or given. In such cir- 
cumstances, though we are not advised as to the views of the 
trial court or the theory of law it pursued in giving the judgment 
for plaintiff, such judgment should not be reversed, if it may 
be sustained on any view of the evidence, and this includes, too, 
all reasonable inferences therefrom in favor of plaintiff’s case. 

[2] No one can doubt that the purpose of the notice required 
by this provision of the policy is to advise defendant of the 
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probable claim to be presented, and afford it an opportunity for 
investigation thereabout. It appears that, though defendant’s 
general agent denied all liability on the policy at the time the no- 
tice was served, September 20th, it nevertheless sent its ad- 
juster; Mr. Carroll, to investigate and settle the claim a few 
weeks thereafter. In the latter part of October, defendant’s ad- 
juster called upon plaintiff and her husband at their residence in 
St. Louis, and talked over the matter of settlement. In the 
meantime plaintiff had submitted to defendant a proof of loss 
in due form, and demanded $67.50 to cover indemnity then ac- 
crued. This demand included eight weeks for total disability, 
and $7.50 to compensate her physician. This claim the adjuster 
agreed to pay, and on the following day transmitted to plaintiff 
the company’s check for that amount, in a letter in which he 
said: “I am inclosing herewith American Fidelity draft No. 
A-1162 for $67.50. This is for the full amount claimed in your 
proof of loss.” However, attached to the. check, and which it 
was necessary for plaintiff to sign, was a receipt “in full and 
final settlement and satisfaction of all claims,” etc. Because of 
this receipt requiring an acknowledgment as for full and final 
settlement and satisfaction, plaintiff declined to accept the check, 
and returned it to defendant. Under the policy, it was compe- 
tent for her to make different claims for indemnity, if her disa- 
bility continued, and she declined to make final settlement at the 
time. According to the evidence and the finding of the court, 
no proposition of compromise whatever was under consideration 
between the parties at the time, but, on the contrary, plaintiff 
was making a claim for indemnity then due, and defendant 
agreed to pay it, but in addition, and supplemental to the con- 
versation between the adjuster and plaintiff and her husband, 
interjected a receipt for her signature stipulating a full re- 
lease. A few days later defendant sent its physician to examine 
plaintiff, which he did, and it finally rejected the claim entirely, 
and refused to pay it. It was certainly competent for the court 
to find from these facts and this conduct of defendant’s adjuster 
that it waived the matter of notice under the policy, for, though 
the general agent at first laid stress on that matter, the com- 
pany afterwards, through its adjuster, proceeded as though the 
failure to give notice was wholly immaterial, and actually 
agreed to settle the claim for the amount demanded at the time, 
without any reservation whatever. Finally defendant rested its 
refusal to pay upon the assertion that plaintiff was suffering 
from malaria, and had not been injured at all. 

[3, 4] At most, the failure to give the notice authorized de- 
fendant to declare a forfeiture of the claim under the policy for 
that cause. The provision as to such forfeiture was for de- 
fendant’s benefit, and could be waived by it, if it saw fit to do so. 
Defendant knew its rights in the premises, and it first asserted 
them to the effect above stated. 
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[5] A waiver is the intentional abandonment or relinquish- 
ment of a known right, and the intention to do so is the essential 
element involved. Francis vs. A. O. U. W., 150 Mo. App. 347, 
130 S. W. 500. Obviously the court was authorized to find, from 
the facts above set forth, that defendant intended to and did 
waive the right of forfeiture on the ground that notice was not 
given within a reasonable time, for this matter seems to have 
been abandoned entirely by the adjuster. 

[6] Waiver, once attached, may not be thereafter recalled. 
Bell vs. Mo. State Life Ins. Co., 166 Mo. App. 390, 149 S. W. 33. 
There is an abundance in the evidence to support the finding on 
the grounds of a waiver. See Myers vs. Casualty Co., 123 Mo. 
App. 682, 101 S. W. 124; Crenshaw vs. Pac., etc., Life Ins. 
Co., 63 Mo. App. 678. 

[7] It is argued the court should not have allowed plaintiff 
$5.61 per week for the six weeks she was partially disabled, for 
the reason the policy does not authorize it. The provision of 
the policy touching the matter of partial disability vouchsafes 
that the company will pay therefor ‘‘a sum to be determined by 
the company, not less than 25 per cent nor greater than 75 per 
cent of the weekly indemnity above specified, depending upon 
the extent of the disability.” By its finding and judgment, the 
court allowed plaintiff 75 per cent of the weekly indemnity—that 
is, 75 per cent of $7.50 for each week of partial disability—and 
we entertain no doubt that it was competent for it to do so, 
for, by the very terms of the policy, the matter depended upon 
the extent of the disability. Of course the matter was for the 
company to determine in the first instance; but if the company 
refused to determine it, as it did, then the only competent 
tribunal to do so was the court, and this it did on ample evi- 
dence. 

[8] It appears plaintiff is a married lady and has no business, 
calling, or avocation other than that of the usual housewife. 
Because of this it is urged she was entitled to recover no indem- 
nity whatever, for, it is said, the services-of a housewife belong 
to her husband, and he alone may recover for the loss. The doc- 
trine is frequently adverted to and applied in tort cases, where 
the suit for damages resulting from a personal injury to the 
wife, sufficient to disqualify her from performing the usual house- 
hold duties, as will appear by reference to Wallis vs. Westport, 
82 Mo. 522. However, it is wholly beside the instant case, for 
here the suit is on defendant’s covenant to “indemnify the insured, 
Mrs. Libbie Brix, against bodily injury”; and the whole pur- 
port of the policy reveals that defendant undertook to compen- 
sate plaintiff for disabilities she might suffer from accidental 
cause, without regard to whom her services belonged at the time. 
Under our statute (section 8304, R. S. 1909), it is declared a 
married woman shall be deemed a feme sole, so as to enable her 
to contract and be contracted with, to sue and be sued, and to 
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enforce such contracts as she may make. There is nothing in 
the statute suggesting that a married woman may not recover on 
contracts assuring a right to her, even though she is not engaged 
in some business, and the argument to that effect is entirely 
without merit. Huss vs. Culver, 70 Mo. App. 514. 

[9] After accepting the premiums and entering into the cove- 
nant to indemnify plaintiff for disabilities occasioned from bodily 
injury caused by accident, it is not competent for defendant to 
dispute its obligation to pay, when the accident, the injury, and 
loss of time appear, for the principle of estoppel intervenes and 
precludes it. We have examined the other points presented in the 
brief, but regard them unworthy of discussion in the opinion. 
They are therefore overruled. 

The judgment should be affirmed. It is so ordered. 

Reynolds, P. J., and Allen, J., concur. 











752 Insurance Law Journal Vol. 42. [May, 1913. 


MILLER vs. MISSOURI STATE LIFE INS. CO.* 
(Kansas City Court of Appeals, Missouri.) 


ACCIDENT INSURANCE—OCCUPATION OF INSURED. 


The schedule of warranties, in an action on an insurance policy. stated 
that insured’s “occupations are, contractor, classed by the company 
as A. Pref. My duties are traveling and supervising only.” Insured’s 
business was contracting for lighting and heating plants, and on the 
day of his death insured, who was also looking after other work, 
went to a residence where a heating plant was being put in intending 
to leave the next morning to supervise other work. The tank at the 
place in question did not work properly, and decedent, while person- 
ally trying to adjust the tank when killed did not deprive him of his 
status as a supervisor, within the meaning of the schedule of war- 
ranties, and relegate him to the status of a laborer, so as to make 
his occupation more hazardous and reduce the amount of the com- 
pany’s liability, under a clause reducing its liability if insured was 
injured while engaged in a more hazardous occupation. 


(For other cases, see Insurance, Cent. Dig. § 1318; Dec. Dig. § 531.) 


ACCIDENT INSURANCE—CONSTRUCTION OF CONTRACT. 


The provisions of an accident insurance policy with reference to insured’s 
occupation should receive the reasonable construction which it is to 
be assumed intelligent business men would contemplate giving it. 

(For other cases see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. § 
146.) 


CONTRACT—WHAT CONSTITUTES. 


To make the “manual” of an accident insurance company, defining the 
classifications of risks, occupations, etc. a part of the contract of 
insurance, it should have been plainly referred to therein and made a 
part thereof, or should have been actually written into the contract. 


(For other cases, see Insurance, Cent. Dig. § 218; Dec. Dig. § 135.) 
* Decision rendered, Feb. 17, 1913. 153 S. W. Rep. 1080. 


Life.] Lockway vs. Modern Woodmen of America. 


LIFE. 


SUPREME COURT OF MINNESOTA. 


LOCKWAY 
US. 


MODERN WOODMEN OF AMERICA.* 


BENEFIT CERTIFICATE—PROOFS OF DEATH—CONCLUSIVE- 


A benefit certificate provided that, if death was due to delirium tremens 
caused by the intemperate use of alcoholic drinks, it should be null 
and void. In proofs of death furnished by the beneficiary, it was 
stated that the cause of the death of insured was delirium tremens. 
Held, that such statements in the proofs are not conclusive, and do 
not preclude or estop the beneficiary from showing that such state- 
ments were made by mistake, and that in fact the insured did not die 
from such cause. Held, further, that plaintiff in this case, produced 
testimony tending to show such a mistake, and that the cause of death 
was not as stated, sufficient to warrant the denial of a motion to dis- 
miss, made at the close of plaintiff’s case. 


(For other cases, see Insurance, Cent. Dig. §§ 1963-1965, 2006, 2007; Dec. 
Dig. §§ 789, 819.) 
BENEFIT CERTIFICATE—CAUSE OF DEATH—EVIDENCE. 


The evidence did not conclusiyely show that the insured died from de- 
lirium tremens caused by the intemperate use of alcoholic drinks, 
and the verdict is sustained by the evidence. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 
819.) 


CAUSE OF DEATH—BURDEN OF PROOF. 
The burden of proof was upon defendant. 
(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 


Appeal from District Court, Brown County; I. M. Olsen, 
Judge. 

Action by Theresia Lockway against the Modern Woodmen of 
America. Verdict for plaintiff. From an order denying a mo- 
tion for judgment notwithstanding the verdict for new trial, 
defendant appeals. Affirmed. 


B. D. Smitru, A. R. Prau, JR., and C. J. Lauriscu, all of 
Mankato, for Appellant. 

A. FREDERICKSON, of Springfield, and RmKE & Hamrum, of 
Minneapolis, for Respondent. 


* Decision rendered, April 18, 1913. 141 N. W. Rep. 1. Syllabus by the 
Court. 


Vol. XLII.—48. 
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Bunn, J. 

This action is to recover $2,000 on a benefit certificate issued 
by defendant to John C. Lockway and payable on his death to his 
widow, the plaintiff. The defense was that Lockway died of 
delirium tremens, caused by the intemperate use of alcoholic 
drinks; the certificate providing that in such case it should be 
null and void. The case was tried to a jury, and a verdict for 
plaintiff returned. It reaches this court on defendant's appeal 
from an order denying a motion for judgment notwithstanding 
the verdict or for a new trial. 

[1] The first error assigned is the denial by the trial court of 
defendant’s motion to dismiss, made at the close of plaintiff’s 
case. The claim is that it conclusively appeared from the evi- 
dence as it then stood that Lockway died from delirium tremens. 
This claim is based upon the proofs of death furnished by plain- 
tiff, in which it was stated that Lockway’s death resulted from 
delirium tremens and a “bursted artery.” This statement was 
made in an affidavit signed by the beneficiary. In the affidavit 
of the attending physician, he stated that the remote cause of 
death was delirium tremens, and the immediate cause a rup- 
tured artery. 

These statements were not conclusive against plaintiff. Had 
there been no evidence tending to show that the statements were 
made by mistake, and were not true in fact, it is perhaps cor- 
rect that they would preclude a recovery. But it was open to 
plaintiff to show that she and the attending physician had made 
an honest and unintentional mistake in stating the cause of death, 
and that in fact the insured did not die from delirium tremens. 
The proofs were prepared by her neighbors on blanks furnished 
by defendant. Her testimony, fairly construed, tended to show 
that she did not understand what was meant by the term “de- 
lirium tremens,” and understood at the time that her husband 
died from a ruptured blood vessel. She also testified that Lock- 
way was not addicted to the excessive use of intoxicants, and de- 
nied that his death was due to this cause. If, as contended by 
counsel, it was necessary to give defendant notice before the trial 
that plaintiff claimed the proofs of death did not correctly state 
the cause of death, such notice was given by the pleadings in the 
case. We hold that any prima facie case as to the cause of death 
made by the statements in the proofs of death was sufficiently 
rebutted by the evidence to justify the denial of defendant’s mo- 
tion to dismiss. Bentz vs. Northwestern Aid Ass’n, 40 Minn. 
202, 41 N. W. 1037, 2 L. R. A. 784; Bachmeyer vs. Mutual Re- 
serve Fund Life Ass’n, 82 Wis. 255, 52 N. W. 101; Mutual 
Benefit Life Ins. Co. vs. Newton, 22 Wall 32, 22 L. Ed. 793. 

[2] The contention that defendant was entitled to a directed 
verdict cannot be sustained: Indeed, the only evidence that Lock- 
way died of alcoholism or delirium tremens was the statements to 
that effect in the proofs of death, if we except the testimony of 





Life.] Commonwealth Life Ins. Co. vs. Rider. 755 


the attending physician, who was willing to admit the delirium, 
but was in doubt as to the “tremens.” Many witnesses testified 
to the mildness of Lockway’s drinking, and none testified to ever 
having seen him intoxicated. There were also expert witnesses 
who gave their opinions, based upon his symptoms, that he did 
not suffer from delirium tremens. The issue was clearly for the 
jury, and the verdict is amply sustained. 

[3] There was no error in the instruction to the jury that the 
burden of proof was upon defendant. Undoubtedly the state- 
ments in the proofs of death were entitled to be considered as in 
the nature of admission on the part of plaintiff, and though, if 
unexplained, they perhaps would have been conclusive against her, 
yet this did not operate to change the well-understood rule that 
the burden of proof is upon the insurer to show that death was 
from a cause within the exceptions of the contract. 

[4] The court refused an application by defendant to be 
allowed the closing argument to the jury. Granting that de- 
fendant was entitled to this having the burden of proof on the 
only question in controversy, we fail to see any probability that 
defendant was prejudiced by not having the last word. 

[5] There was no error in granting an amendment to the com- 
plaint, or in refusing to strike out certain allegations of the 
reply. Nor do we find any ground for reversal in the numer- 
ous assignments of error that challenge rulings on the admission 
of evidence or instructions to the jury. 

Order affirmed. 


COURT OF APPEALS OF KENTUCKY. 


COMMONWEALTH LIFE INS. CO. 
US. 


RIDER.* 


LIFE INSURANCE—DEFENSES—FRAUD. 

In an action on a policy issued without application or medical examina- 
tion, and without inquiry by the insurer, or any statements by in- 
sured on which it relied, but which contained the provision that the 
policy should be void if insured, before its date, had consumption or 
kidney disease, and upon which the insurer had accepted premiums 
until the death of the insured, it could not defend on the ground of 
fraud, even though insured had confirmed tuberculosis and chronic 


* Decision rendered, March 28, 1913. 154 S. W. Rep. 906. 
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kidney disease before the date of the policy; such a practise being 
against public policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 


Appeal from Circuit Court, Jefferson County, Common Pleas 
Branch, Second Division. 

Action by Mary K. Rider against the Commonwealth Life In- 
surance Company. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 


Burnett, Baton & Cary, of Louisville, for Appellant. 
Taytor & McKee, of Louisville, for Appellee. 


SETTLE, J. 

The appellant, an industrial insurance company, issued two 
policies on the life of appellee’s husband, Walter E. Rider: One 
for $200, bearing date December 7, 1908; the other for $300, 
December 28, 1908. The premium on the $200 policy was 16 
cents per week; that on the $300 policy, 24 cents per week. 
Both policies were payable to appellee at the death of the hus- 
band and were made incontestable after two years, though neither 
had become .so before the insured’s death. A medical examina- 
tion of the insured was not necessary to obtain the policies, nor 
was a written application required. The entire contract of in- 
surance is contained in the policies. Following the death of the 
insured, appellant refused to pay the policies, and this action was 
brought by the beneficiary to enforce their payment. Each policy 
contains this provision: “This policy is void, if insured before 
its date has had consumption or disease * * * of the kid- 
neys.” The answer set up the above provision of the policies, 
alleged its breach, denied liability on the policies by reason there- 
of, and with the filing of the answer tendered to appellee a re- 
turn of the premiums paid on the policies. As sustaining the 
claim of a breach of the provision of the policies in question, the 
answer, as amended, alleged fraud on the part of the insured 
in obtaining the policies and that he had confirmed tuberculosis 
and chronic disease of the kidneys before the date of the policies 
and when they were issued. A demurrer was sustained to the 
answer as amended, and, appellant failing to plead further, judg- 
ment was rendered in appellee’s favor for the amount named in 
each of the policies. From that judgment this appeal is prose- 
cuted. 

It is not alleged by appellant that it made any inquiry of 
insured as to the condition of his health, or that he made in 
respect thereto any statement or representation, false or other- 
wise, upon which it relied in issuing the policies. Therefore the 
facts alleged in the answer do not show fraud on the part of 
the insured in procuring the policies. The effect of appellant’s 
contention is that although it issued to the insured the policies 
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without a medical examination or inquiry as to the condition of 
his health, and, as long as he lived, accepted of him the pre- 
miums as they fell due, the question of its liability upon the 

policies is by the provision in question to be determined after the 

insured’s death by then ascertaining whether the conditions, the 

provision declares shall relieve it of liability, existed when the 

policies were issued. In view of the fact that appellant had 

every means of ascertaining when the policies were issued 

whether the insured was then afflicted with the diseases mentioned 

in the provision referred to, such an interpretation of the con- 

tract will not be allowed, for to give it that meaning would be 

against public policy. in other words, as said in the opinion of 

the circuit court: “If the company can write on the back of its 
policy, without inquiry, a condition that it shall be void if the 
insured before its delivery has had consumption or disease of 
the kidneys, then it can write any and all of the multitude of 
diseases, family history, etc., ordinarily found in insurance ap- 
lications, and this without inquiry at the time of the issual of the 
policy, or as a condition to its issual, and then, after the death 
of the insured, enter upon an investigation which could be made 
while the insured is alive, and, if it can find in that great cata- 
logue of diseases one which would affect the risk, procure through 
the courts relief from its obligation.” 

Since the judgment appealed from was rendered in the courts 
below, the case of Independent Life Insurance Company vs. Mary 
K. Rider, 150 Ky. 505, 150 S. W. 649, was decided in this court. 
A clause in the policy in that case contained, among other things, 
a provision like that in the policies sued on in the instant case, 
and the same defense was made by the insurance company in that 
case that is here made, but the company was held liable for the 
amount of the policy. In the opinion it is said: “This policy 
seems to have been drawn with a view of defeating or of avoid- 
ing sections 639 and 679 of our statutes. * * * It is not 
claimed that Rider either before the policy was issued, or at the 
time it was issued, or at any time thereafter, made any state- 
ment or refused to answer any questions with reference thereto ; 
nor is it claimed that he in the slightest deceived or attempted to 
deceive appellant or its agent. Therefore it is difficult to under- 
stand how it can now plead that Rider fraudulently represented 
that none of the conditions existed. It certainly cannot say that 
it was thereby induced to insure him, for it only claims that his 
acceptance and retention of the policy constituted the fraud. As- 
sume that all the conditions named in the policy existed and that 
Rider was an undesirable risk, that he received, read, and un- 
derstood the purport of the policy and retained it with a knowl- 
edge that he was not a proper subject for insurance, but little 
sympathy can be felt for the company that deals with persons who 
purchase industrial insurance, that make such frauds so easy. 
The policy contains no provision requiring Rider to return it if he 
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learned upon reading it that he was an undesirable risk. In all 
probability, Rider never thought of committing a fraud by re- 
taining the policy. His idea probably was that to commit a fraud 
he must either do something, misrepresent something, or con- 
ceal something, when asked, which would materially affect the 
risk. We agree with the court in the thought expressed in the 
following language: ‘If Rider was a good enough risk for de- 
fendant to accept his premiums, without inquiry during his life- 
time, he was a good enough risk for it to pay the insurance now 
that he is dead.’ ” 

As in our opinion the reasoning of the opinion, supra, is con- 
clusive of this case, no error was committed by the circuit court 
in sustaining the demurrer to defendant’s answer. 

Wherefore the judgment is affirmed. 


COURT OF CIVIL APPEALS OF TEXAS. 


DALLAS. 


MUTUAL LIFE INS. CO. or New York 
Us 


DAVIS Et AL.* 


LIFE INSURANCE—NONPAYMENT OF PREMIUMS — FOR- 
FEITURE. 

A debtor assigned his insurance policy to a creditor, who also held the 
policies of several other debtors, and the insurer made it a custom 
to send his collector for the premiums, and in several cases where the 
premium was not paid at the bank gave the assignee notice of the 
nonpayment of the receipt; the general agent of the company ad- 
mitting in one case that they were bound to present the receipt in 
payment. Held, that, where nine payments had been made on a ten- 
payment policy, which then could be converted into a certain sum of 
paid-up insurance, the insurer was not entitled to enforce a forfeiture 
for the nonpayment of the tenth premium, which had never been 
demanded; its agents knowing that the creditor kept no record of 
when the premiums were due. 


(For other cases, see Insurance, Cent. Dig. §§ 905-907, 1032, 1033; Dec. 
Dig. § 353.) 


FORFEITURE—LACHES. 

Where a creditor, to whom a debtor had assigned an insurance policy, did 
not pay the last premium due because of the insurer’s failure to 
present the receipt for payment in accordance with its custom, the 
failure of the creditor to discover the nonpayment of the premium 


* Decision rendered, March 1, 1913. Rehearing denied, March 22, 1913. 
154 S. W. Rep. 1184. 
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for some years, it appearing that the debtor was still alive, and the 
policy had merely been filed away, does not bar him on the ground 
of laches; the insurer being bound to take the initiative in demand- 
ing payment of the premium. 

(For other eases, see Insurance, Cent. Dig. §§ 891, 895-902, 913; Dec. Dig. 
§ 349.) 


FORFEITURE—WAIVER. 

Where a forfeiture of ar insurance policy is once waived because of the 
course of dealings between the parties, it cannot later be interposed 
to defeat recovery. 

(For other cases, see Insurance, Cent. Dig. §§ 943-946; Dec. Dig. § 371.) 


ACTIONS ON POLICIES—EVIDENCE. 

In an action on a life policy, which the insurer claimed was forfeited be- 
cause of the assignee’s failure to pay the last premium, evidence 
showing that it was the insurer’s custom to present the premium re- 
ceipts for payment, and that it had done so in the case of other poli- 
cies held by plaintiff on the life of the insured and others, is ad- 
missible. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1687, 1688, 1699; 
Dec. Dig. § 664.) 


Error from District Court, Dallas County; Kenneth Foree, 
Judge. 

Action by Alfred Davis and others against the Mutual Life 
Insurance Company of New York. There was a judgment for 
plaintiffs, and defendant brings error. Affirmed. 


Lockr & Locks, of Dallas, for Plaintiff in Error. 
Ernermcre & McCormick, of Dallas, for Defendants in Error. 


CrawForp, J. 


This suit was instituted on June 17, 1907, by Alfred Davis et 
al. against the Mutual Life Insurance Company of New York 
to compel the defendant to accept a premium of $375.50 on a 
policy of insurance on the life of one L. J. Thompson, which 
matured October 27, 1899; plaintiff tendering the amount of 
such premium, together with all interest thereon. On December 
16, 1909, an amended petition was filed, containing an alternative 
prayer for the recovery of premiums paid, ete. On April 17, 
1911, the assured died, and on August 24, 1911, plaintiff filed his 
second amended petition, seeking a recovery upon the policy, less 
the said premium, and all interest thereon. The company de- 
fended on the grounds that the policy lapsed for nonpayment of 
the premium due on October 27, 1899; that the sum theretofore 
held as reserve against said policy was distributed to other policy- 
holders in the form of dividends; that no tender or offer to pay 
said premium was made for more than seven and one-half years 
afterwards; and that the plaintiff was estopped and barred by 
limitations from asserting its cause of action. Upon the con- 
clusion of the testimony both parties, in open court, agreed that 
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the case depended upon the question of law, and that it required 
an instructed verdict one way or the other, and each of the 
parties stood solely upon their respective requests for peremptory 
instruction, with the result that the court below instructed a ver- 
dict in favor of the plaintiff. 


Conclusions of Fact. 

The plaintiff was the assignee of three policies issued by the 
defendant, two on the life of J. L. Thompson and the other on 
the life of D. C. Brown. All of these policies were taken out 
many years prior to October 27, 1899. The policy in suit was 
a ten-payment policy; whereas the policy on the life of D. C. 
Brown was an ordinary life policy. At the time of the issuance 
of the policy in suit, and for several years thereafter, the de- 
fendant maintained a local agency in Dallas, and said local agents 
collected thereon the initial and three subsequent premiums by 
the presentation to the plaintiff at its office of the premium re- 
ceipts therefor. Said local agents likewise so collected the pre- 
miums on the other said policies, After the discontinuance of 
the Dallas agency, the defendant's Texas business was transacted 
by Chamberlain & Co., its general agents in San Antonio. Said 
general agents were authorized by the company to exercise their 
own discretion as to the method of collecting premiums. Said 
general agents caused the remaining premiums, up to and in- 
cluding the ninth one, to be collected by the presentation of the 
premium receipts to the plaintiff at its office. Likewise, the 
premiums on the other Thompson policy and on the D. C. 
Brown policy were collected in the same way. Plaintiff in every 
instance promptly paid every premium receipt on all of the 
policies upon presentation. The tenth and last premium receipt 
was never presented, and was therefore not paid. Plaintiff was 
abundantly solvent, able, and desirous of maintaining the policy in 
force. It had paid nine premiums thereon, aggregating $3,379.50. 
It held the policy to secure a large indebtedness from 3. Be 
Thompson, the assured therein, and Thompson was wholly in- 
solvent, and plaintiff had no security other than said policy. 
The policy contained a provision entitling the plaintiff to a paid- 
up policy of $4,500 after the payment of nine premiums, upon 
demand and without further payment. Plaintiff did not demand 
such paid-up policy, because it was not its purpose to abandon 
the contract, but to go forward with it, pay the last premium, 
and maintain the policy in force for its face value. The pre- 
mium receipt for the tenth and last premium upon the policy in 
suit, which premium matured October 27, 1899, was by the de- 
fendant transmitted to the National Bank of Dallas; but in its 
letter of transmission it did not advise said bank that the plain- 
tiff was the assignee of the policy, nor that the receipt should 
be presented to the plaintiff for payment. Said bank, without 
presenting said receipt to the plaintiff for payment, returned the 
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same to the said general agents at San Antonio, and said general 
agents thereupon, but without notification to the plaintiff, for- 
warded said unpaid receipt to the company; whereupon the 
company, unawares to the plaintiff, made an entry of forfeiture 
of the policy. Plaintiff did not order the defendant to send said 
receipt to the National Bank of Dallas. It was not advised that 
the defendant had done so; neither did the plaintiff know that 
said. receipt had been by said bank returned unpaid to said gen- 
eral agents. 

As we view the evidence disclosing the course of dealing which 
uniformly obtained between the parties, the defendant owed 
plaintiff the duty to present the premium for collection at plain- 
tiff’s office. This is rendered certain by the undisputed testi- 
mony showing that all premium receipts upon all of the policies 
had been so presented to the plaintiff and paid by it, with the 
exception of the premium receipt in question. The correspond- 
ence between the parties definitely shows that the understanding 
of each of them in that respect was the same. The plaintiff 
understood that it would pay upon presentation of the premium 
receipt at its office, and the defendant understood that such pre- 
mium receipt should be so presented to the plaintiff. The testi- 
mony further shows that it was the duty of the defendant in the 
event any premium receipt upon any of said policies should, for 
any reason, be returned unpaid to its general agents in San An- 
tonio, to notify the plaintiff of that fact and afford it an oppor- 
tunity to pay the same. Such was the course that such general 
agents pursued, both before and after the event in question. A 
premium which matured on the other Thompson policy in Sep- 
tember, 1896, was not paid. The premium receipt in that case, 
for some unexplained reason, was returned to the said general 
agents unpaid; whereupon said general agents called plaintiff’s 
attention to its apparent delinquency, with the result that it was 
ascertained that said premium receipt had never been presented, 
and that, as matter of fact, plaintiff was not in default, and the 
payment of that premium was accepted by the defendant on 
October 20, 1896, as shown by the letter of said general agents to 
plaintiff of that date. In that letter said general agents stated: 
“\We have made careful notation now on our register that this re- 
newal must be collected through your office, and we trust in 
future there will be no trouble and regret there has been in this 
case.” The testimony of W. F. Riddle, the defendant’s agent, 
with reference to the contents of the policy register, is such as to 
create a necessary inference that said general agents had a simi- 
lar notation thereon with reference to the policy in suit. To the 
unbiased mind the conclusion is irresistible that, had said general 
agents notified the plaintiff that the National Bank of Dallas had 
returned the premium receipt in question unpaid, plaintiff would 
have promptly paid the same, protesting, as it did in the pre- 
vious similar occurrence, that the delinquency was attributable 
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solely to the failure to present the premium receipt to it at its 
office for collection. A similar occurrence arose thereafter with 
reference to a premium on the D. C. Brown policy. That pre- 
mium matured July 3, 1902, and the receipt therefor, like the 
one in question, was, for some reason, returned unpaid to said 
general agents. Said general agents did not transmit such unpaid 
premium receipt to the home office of the company, nor was 
there any forfeiture attempted or asserted, because of the non- 
payment of that premium. Upon the contrary, on August 27, 
1902, said general agents advised the plaintiff of the nonpayment 
of that premium, and on September 8, 1902, the plaintiff, re- 
sponding to such notification, said: “‘We beg to say that we have 
always been in the habit of paying these premiums through the 
bank here, and if there is any premium past due it is because it 
has never been presented to this office for collection.” This con- 
stituted a plain and frank statement of the plaintiff’s understand- 
ing of the method of collection and payment of premiums. The 
said general agents responded to that letter. They took no issue 
with the correctness of plaintiff's statement, but responded by 
saying that the certificate of health required by the policy would 
be waived upon the plaintiff’s statement “that the bank failed to 
present the receipt as usual.” That premium was in due course 
promptly paid, as was the overdue premium on the other Thomp- 
son policy in 1896. 

We therefore find that the defendant was at fault, in the first 
instance, in not causing the premium receipt in question to be 
presented to the plaintiff for payment, and in failing, in the sec- 
ond instance, to notify the plaintiff that the National Bank of 
Dallas had returned said premium receipt unpaid. However, said 
general agents, instead of either causing said receipt to be pre- 
sented, or of notifying the plaintiff after its return unpaid, trans- 
mitted the same to the company direct, and the company, in 
turn, but without notification to any one, made an entry of for- 
feiture. The course of conduct pursued by the general agents of 
the company with reference to the particular premium in ques- 
tion is repugnant to its course of dealing with reference to all 
other premiums upon all three of the policies named. Defend- 
ant’s general agents never notified the plaintiff that they would 
cease presenting the premium receipts at plaintiff's office for 
payment; nor did they ever advise the plaintiff that they would 
cease to notify it, in the event any premium receipt should, for 
any reason, be returned to them unpaid. 

The correspondence in 1896 with reference to the apparent 
overdue premium on the other Thompson policy is significant of 
the understanding of both of the parties some three years prior 
to the maturity of the premium in question, and the subsequent 
correspondence in 1902 discloses without dispute, and that at a 
time when no controversy existed between the parties, that the 
defendant owed the plaintiff the two duties above specified; the 
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first one being to present the receipt for payment, and the second 
one being to call their attention to any receipt that should be 
returned unpaid. 

We have not only the acts of the parties several years prior 
to and several years subsequent to the event in question, but we 
also have undisputed evidence of their acts almost contempo- 
raneously with the event. It undisputably appears that a pre- 
mium matured on the other Thompson policy on September 17, 
1899, and that such premium was collected by the defendant by 
causing the receipt to be presented to the plaintiff at its office. 
Such receipt was produced, identified, and the fact of its collec- 
tion established by the testimony of Frank N. Mallory, one of 
the bank’s collectors. That transaction occurred just a month 
and nine days prior to the maturity of the premium in question. 
On July 3, 1899, a receipt for the premium maturing on that day 
on the D. C. Brown policy was presented to the plaintiff’s office 
and wa’ paid by it, and after October 27, 1899, the defendant 
continued to collect from the plaintiff in the usual and customary 
method the premiums on the other Thompson policy, and also on 
the D. C. Brown policy. The D. C. Brown policy, as stated, is 
an ordinary life. The assured therein is still alive, and the 
plaintiff is still paying the defendant premiums on that policy. 
Plaintiff also paid all premiums on the other Thompson policy 
up to the death of the assured. The defendant, in sending the 
premium receipt in question to the National Bank of Dallas, did 
so upon its own initiative, but plaintiff did not request the de- 
fendant to send said receipt to said bank. The collectors of the 
bank, in presenting the premium receipts on the said policies to 
the plaintiff for payment, were acting for and on behalf of the 
insurance company, and were not agents of the plaintiff. Plaintiff 
kept no record of any of the maturities upon any of said three 
policies, but depended upon the presentation by the defendant of 
the receipt to it at its office for payment. Plaintiff rightfully 
assumed that the defendant would send its collector when any 
premium upon any of said policies should mature; and as de- 
fendant failed to send its collector for the tenth and last pre- 
mium on the policy in suit plaintiff was lulled into believing 
that the policy had been paid up, as the defendant had ceased 
to make any further demands for the payment of premiums 
thereon. Plaintiff filed the policy in suit away in its vault; it 
had sustained no loss thereunder; the assured was yet alive; 
and it had no occasion to inspect or examine the same. In 1907, 
however, it did discover, for the first time, that said premium 
appeared to have not been paid, and thereupon it made inquiry 
of the defendant, and the defendant then, for the first time, to 
the knowledge of the plaintiff, asserted that the policy had been 
forfeited by reason of the nonpayment of said tenth and last pre- 
mium. 
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Conclusions of Law. 


[1] The plaintiff was entitled to a recovery upon the policy of 
life insurance sued upon, unless such right was defeated by a 
forfeiture occasioned by the nonpayment of the tenth and last 
premium, which matured on October 27, 1899. Whether such 
forfeiture did or did not result from the nonpayment of said 
premium depends upon the course of dealing between the parties, 
as disclosed by the record; and if the forfeiture asserted by the 
defendant be inconsistent with assurances of the defendant to 
the plaintiff, then such forfeiture, upon plain, equitable princi- 
ples, cannot be successfully interposed by the defendant. The 
pertinent testimony disclosed by the record relative to the course 
of dealing in the matter of the collection and payment of the pre- 
miums satisfactorily establishes both a uniform and customary 
course of dealing, as well as an agreement upon the part of the 
defendant to send a collector to the plaintiff's place of business, 
and, failing in that, the defendant would, in event of the non- 
payment of a premium, advise the plaintiff of that fact and af- 
ford it an opportunity of paying the same. The defendant was 
advised that the plaintiff kept no record of the maturity of the 
premiums upon the policy in suit and upon other policies held 
by it and issued by the defendant. In pursuance of such under- 
standing and agreement, the defendant, by sending its collector, 
collected successively the first nine premiums upon the policy in 
suit. It failed to send its collector for the payment of the tenth 
and last premium, and it failed to notify the plaintiff of the non- 
payment of that premium. It did not call plaintiff’s attention to 
the return of the premium receipt unpaid, nor did it advise the 
plaintiff that it would enter or assert a forfeiture of such non- 
payment, and the plaintiff was ignorant of the claim of the de- 
fendant that the policy had been forfeited until shortly prior to 
the institution of this suit. The record discloses, without dis- 
pute, that the plaintiff was abundantly solvent, had paid nine of 
the ten premiums upon the policy in suit, that it held the same 
as security for a large indebtedness of an insolvent debtor, and 
that it had no other security; and it therefore had every reason 
to prompt it to maintain said policy in force. The testimony 
also shows, without dispute, that the plaintiff held several other 
policies in the defendant company, and that it promptly paid 
every premium upon all of the policies upon the call of the de- 
fendant’s collector therefor. The record discloses no instance of 
and dereliction upon the part of the plaintiff in paying when called 
upon to pay. The testimony further shows that the plaintiff was 
assured that the premiums would be called for, and plaintiff had 
the right to rely upon, and did rely upon, such assurances; and 
it had the right to believe that the defendant would not attempt, in 
the absence of presenting a receipt to it for payment, to declare a 
forfeiture for nonpayment. 
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Viewing the evidence in the light of the related significance of 
the facts, there can be no dispute that the defendant, by its course 
of conduct and by its assurances, led the plaintiff to believe that 
as long as it continued to pay promptly, upon demand, no for- 
feiture would result from its failure to pay, if such failure were 
occasioned by the defendant’s neglect to send its collector. The 
state of the evidence is such as to show unquestionably that the 
premium in question would have been paid, had the receipt there- 
for been presented, as defendant had obligated itself by its con- 
duct and agreement to do. The defendant’s failure to send its 
collector or to notify the plaintiff that the premium in question 
had not been paid led the plaintiff to believe that, as the de- 
fendant discontinued sending its collector for the premiums on 
the policy in suit, said policy had been paid up. That plaintiff 
rested in such belief is manifest from the fact that it had the 
right in any event, and without further payment, to demand a 
paid-up policy in the sum of $4,500. It made no such demand, 
because, as shown by the testimony, it desired to maintain the 
policy in force for its full amount. If the forfeiture asserted by 
the defendant is to prevail, then the plaintiff must be made to lose 
the $4,500 paid-up policy, to which it was concededly entitled, 
even though it should have declined to pay the premium in ques- 
tion. The plaintiff understood that all that was required of it in 
the matter of the payment of premiums upon its several policies 
issued by the defendant was to make prompt payment thereof 
upon demand therefor at its office by the defendant’s collector. 
The acts of the defendant, as disclosed by what it actually did 
prior to October 27, 1899, practically contemporaneous there- 
with, and subsequently thereto, clearly disclose that it had the 
same understanding as did the plaintiff. The testimony shows 
that upon one occasion a receipt upon the other Thompson policy 
was returned to the defendant’s general agents at San Antonio. 
Said agents did not thereupon return the unpaid receipt to the 
company, to the end that a forfeiture might be entered, but they 
advised the plaintiff of the nonpayment, with the result that it 
appeared that such nonpayment was occasioned by the failure 
of the defendant’s collector to call upon plaintiff for the pre- 
mium, and thereupon plaintiff paid such premium, and defendant 
asserted no forfeiture. It, in effect, admitted that the nonpay- 
ment was occasioned by its own default. A similar occurrence 
was had with reference to the D. C. Brown policy, to which the 
relation of the parties was the same as to the policy involved in 
this action. The defendant sent no collector for the premium in 
question; the receipt therefor was returned, without presenta- 
tion to the plaintiff, unpaid; and the defendant gave the plain- 
tiff no notification of that fact, and plaintiff was ignorant of the 
fact. The defendant’s agents at San Antonio were its general 
agents, and the testimony of the superior officers of the com- 
pany shows that they had full authority over the matter of the 
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method of collecting premiums, and it undisputably follows that 
their acts in the premises are in law those of the company itself. 
To permit the defendant, under the circumstances disclosed by 
the record, to forfeit the policy and unawares to the plaintiff, 
notwithstanding its agreement and assurances which, as it knew, 
lulled the plaintiff into security, would be violative of fair deal- 
ing; it would take the plaintiff at a serious disadvantage and 
wholly unawares; it would be contradictory of the mutual un- 
derstanding of the parties; and for such reasons such claim of 
forfeiture cannot prevail. Under the authorities it is clear that 
the defendant company should not be permitted to profit by the 
failure of its general agents to carry out their agreement with 
the plaintiff in respect to the method of collecting the premiums. 
McCorkle vs. Insurance Ass’n, 711 Tex. 149, 8 S. W. 516; Mayer 
vs. Mutual Life Ins. Co., 38 Iowa, 304, 309, 18 Am. Rep. 34; 
Rutherford vs. Prudential Ins. Co., 34 Ind. App. 531, 73 N. E. 
202, 205; Hartford Life Ins. Co. vs. Hyde, 101 Tenn. 396, 48 
S. W. 968, 969, 970; Union Central Life Ins. Co. vs. Pottker, 
33 Ohio St. 459, 31 Am. Rep. 555; Goedecke vs. Metropolitan 
Life Ins. Co., 30 Mo. App. 601; Home Fire Ins. Co. vs. Stancell, 
94 Ark. 578, 127 S. W. 966, 967, 968; Kavanaugh vs. Security 
Trust & Life Ins. Co., 117 Tenn. 33, 96 S. W. 499, 504, 7 L. R. A. 
(N. S.) 253, 10:Ann. Cas. 680; Elgutter vs. Mutual Reserve 
Fund Life Ass’n, 52 La. Ann. 1733, 28 South, 289, 291; Insur- 
ance Co. vs. Eggleston, 96 U. S. 572, 24 L. Ed. 841; Hartford 
Life Ins. Co. vs. Unsell, 144 U. S. 439, 12 Sup. Ct. 671, 36 L. 
Ed. 496. 

Under the circumstances disclosed by the record, it was not 
open to the defendant company to forfeit the policy unawares 
to the plaintiff. Williams vs. Empire Mutual Annuity & Life 
Ins. Co., 8 Ga. App. 303, 68 S. E. 1082; Metropolitan Safety 
Fund Accident Ass’n vs. Windover, 137 Ill. 417, 27 N. E. 538, 
542; Queen Ins. Co. vs. Forlines, 94 Ark. 227, 126 S. W. 719, 
722; Goedecke vs. Metropolitan Life Ins. Co., 30 Mo. App. 601; 
Home Fire Ins. Co. vs. Stancell, 94 Ark. 578, 127 S. W. 966; 
McCorkle vs. Insurance Ass’n, 71 Tex. 149, 8 S. W. 516. 

The defendant should have caused the premium receipt in 
question to be presented to the plaintiff’s office for payment. It 
failed to do so. Having failed to present said receipt for pay- 
ment, by reason whereof said receipt was returned unpaid to 
the general agents at San Antonio, it devolved upon them to no- 
tify the plaintiff and afford it an opportunity of paying the same. 
Said general agents failed to do this. Upon the contrary, they, 
without notice to the plaintiff, forwarded said unpaid receipt to 
the home office, and thereupon the company, without notice either 
to the plaintiff or the assured, entered the forfeiture which is 
now asserted herein, and of which the plaintiff was ignorant until 
shortly prior to the filing of this suit. Such forfeiture was in 
opposition to the right of the plaintiff and to the mutual under- 
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standing of both parties, and the defendant is therefore estopped 
to assert it. 

[2] It is insisted, however, that, notwithstanding such for- 
feiture was entered contrary to the understanding of the parties, 
yet the plaintiff should be denied a recovery because of its delay 
in discovering the nonpayment of the last premium. The facts 
show that no cause of action had arisen upon the policy; that 
same was filed away in the plaintiff’s vault; and that plaintiff 
had no occasion to inspect or examine the same for any pur- 
pose whatsoever, and, being lulled into security, it did not sus- 
pect that the defendant would attempt to take any advantage of 
it, or would act in opposition to its previous conduct and assur- 
ance. The delay, however, was that of the defendant in failing 
to send its collector to the plaintiff for payment. Under the 
course of dealing between the parties, the initiative devolved upon 
the defendant, and not upon the plaintiff. No duty devolved upon 
the plaintiff, under the course of dealing between the parties as 
disclosed by the record, of hunting up any premium receipt for 
the purpose of paying it, but its duty in the premises consisted in 
making prompt payment upon presentation; and it discharged 
its duty in every instance. The initiative devolved upon the de- 
fendant, and it does not, therefore, lie in its mouth to say that 
there existed a delay, when that delay was occasioned by its own 
failure to discharge its agreement. 

[3] The forfeiture claimed took place on October 27, 1899, or 
it never occurred at all. That it did not occur on that day is 
clear from the evidence disclosing the actual transactions be- 
tween the parties and their mutual understanding of them. A 
forfeiture once waived is always waived, and can never there- 
after be interposed. The defendant’s suggestion that the plain- 
tiff’s cause of action is barred by limitation is without merit, 
because the assured died on April 17, 1911, and the plaintiff’s 
second amended original petition, which, in consequence of the 
death of the assured, sought for the first time a recovery upon the 
policy, was filed August 24, 1911. 

From what has been said, it follows that the first assignment 
of error of the defendant, complaining of the court’s refusal to 
peremptorily instruct a verdict in its favor, should be overruled. 

[4] Defendant’s second assignment of error complains of the 
admission in evidence of premium receipts on the other Thomp- 
son policy and on the D. C. Brown policy. The relation of the 
parties to those policies was the same as that they bore to the 
policy in suit and their dealings with reference thereto were but 
confirmatory of the general course of dealing and understanding 
which related alike to all of said policies, and said testimony was 
admissible. Likewise, the testimony of the acts of the defendant 
subsequent. to October 27, 1899, but showing a continuous course 
of dealing, were admissible as throwing light upon the original 
and continued mutual understanding of the parties; and there- 
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fore the third, fourth, fifth, sixth, and seventh assignments of 
error are overruled. There is no assignment going solely to the 
admission of the premium receipts on the Crosthwait policy. 

[5] The objection was in solido to the admission of premium 
receipts on the other Thompson policy and on the policies of 
Brown and Crosthwait. Even though, upon appropriate objec- 
tion and assignment, it should be held that the premium receipts 
on the Crosthwait policy were inadmissible, yet such error would 
be harmless, because there is abundant competent evidence to 
establish the same understanding on the part of both parties as 
to the method of collecting premiums upon all of the policies is- 
sued by the defendant and held by the plaintiff. A careful con- 
sideration of the competent evidence disclosed by the record, and 
as viewed in the light of the pertinent authorities, convinces us of 
the correctness of plaintiff's recovery, and the judgment of the 
court below is therefore affirmed. 


SUPREME COURT OF INDIANA. 


INDIANA NAT. LIFE INS. CO. 
US. 
MCGINNIS. (No. 22,372.)* 


LIFE INSURANCE—DEFENSES. 

Where an insurer refused to accept a check by the beneficiary in pay- 
ment of the premium on a life policy solely on the ground that the 
insurance contract had been canceled, but not on the ground of the 
form of the payment, it cannot subsequently defend an action on the 
policy on the ground of nonpayment of premiums. 


(For other cases, see Insurance, Cent. Dig. § 1036; Dec. Dig. § 395.) 


LIFE INSURANCE—INCONTESTABLE CLAUSE. 


A provision in a life policy that, after one year from date of issue, it 
should be incontestable, if the premiums had been duly paid, was 
applicable to a defense of fraud in its issuance. 


(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 
LIFE INSURANCE—INTEREST OF BENEFICIARY. 


Thotigh a life insurance policy provided that the insured might at any 
time change the beneficiary by written notice to the company at its 
head office, the beneficiary has an interest in the policy, which, while 
subject -to be defeated by a change of beneficiary, can be defeated 
only in the manner prescribed, and consequently an agreement on 


* Decision rendered, March 28, 1913. 101 N. W. Rep. 280. 
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the part of the insured to cancel the policy will not, where the bene- 
ficiary was not a party, defeat his rights. 


(For other cases, see Insurance, Cent. Dig. § 1471; Dec. Dig. § 588.) 


Appeal from Superior Court, Marion County; Vinson Carter, 
Judge. 

Action by Melissa McGinnis against the Indiana National Life 
Insurance Company. From a judgment for plaintiff, defendant 
appealed to the Appellate Court (99 N. E. 751). On transfer of 
the cause under Burns’s Ann. St. 1908, § 1394. Judgment oi 
superior court affirmed. 


Urric Z. WILEY, of INDIANAPOLIS, and ArrHur H. Jones, of 
Anderson, for Appellant. 


Morton C. EMBREE AND HarvEY HANNON, both of Princeton, 
Oscar L. Ponp, of Indianapolis, and Lucrus C. Empres, of 
PRINCETON, for Appellee. 

SPENCER, J. 

This suit was brought in June, 1909, to recover upon a life 
insurance contract issued on December 9, 1907, to John R. 
McGinnis of Gibson County, Ind., and payable $3,000 to appellee, 
the mother of the insured, and $2,000 to Emily S. McGinnis, the 
‘vife of the insured. John R. McGinnis died in Colorado on 
January 16, 1909. ‘The contract or policy in suit contained, 
among others, the following provisions: “Incontestability. 
After one year from date of issue this policy shall be incontes- 
table if the premiums have been duly paid.” “The insured may 
at any time during the continuance of this policy, provided the 
policy is not then assigned, and subject to the rules of this com- 
pany regarding assignments and beneficiaries, change the bene- 
ficiary or beneficiaries by written notice to the company, at 
its head office; such change to take effect on the indorsement 
of the same on the policy by the company.” In answer to 
appellee’s complaint seeking to recover on this policy, the appel- 
lant set up an affirmative defense in seven paragraphs, to the first, 
third, fourth, and sixth of which demurrers were sustained. 
These rulings are here assigned as errors, together with the trial 
court’s action in overruling appellant’s demurrer to the amended 
second paragraph of appellee’s reply to appellant’s fifth paragraph 
of answer. 

The first paragraph of appellant’s answer admitted the issu- 
ance and delivery of the policy sued on and the death of the in- 
sured, but denied that appellant was liable on such policy. It 
was alleged that by mutual agreement between appellant and the 
insured the contract had been canceled prior to his death by an 
instrument in writing under date of November 30, 1908, which 
was executed by the insured in consideration of the sum of $140.- 
45 paid to him by the appellant. It was also alleged that certain 
answers made by the insured in his application for insurance 

Vol. XLIT.—49. 
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were false and made for the purpose of fraudulently having the 
contract of insurance issued; that as soon as appellant learned 
such facts it located the insured at a sanitarium in Colorado, and 
there paid him the named consideration to release it from liabil- 
ity upon said contract; that the insured in making his application 
for insurance had stated that he was in good health; that he 
had never had any of certain enumerated diseases: that he never 
used intoxicating liquors; that he did not use tobacco to excess; 
that all of these answers were false and fraudulent, that at the 
time of making said answers McGinnis was not in good health, 
but had consumption and knew it; that he was addicted to the 
use of intoxicating liquors to the extent that he frequently be- 
came intoxicated; that he was an habitual user of tobacco to 
excess, so that its use had impaired his health; that his applica- 
tion contained the following clause: ‘On behalf of myself, and 
of any person who shall have or claim any interest in any policy 
that may be issued under this application, I hereby declare and 
agree that all the foregoing statements and answers, together 
with those contained in the declarations to the Indiana National 
Life Insurance Company’s medical examiner are warranted to 
be full, complete and true, and they are offered to the company 
as a consideration for, and as a basis of, the contract with said 
company, under any policy issued under this application, which, 
if issued, I hereby agree to accept. * * * That no liability on 
the part of said company shall arise until a policy shall be issued, 
and delivered to me, nor until the first premium thereon shall be 
actually paid, while I am in good health.” 

The third paragraph of answer avers the questions and an- 
swers set out in the first, the part of the application for insurance 
in which the insured certified that his answers were correctly 
recorded by the medical examiner and that they were true, and 
his warranty as to all statements and answers made by him; that 
the application was duly executed and made a part of the policy ; 
that appellant relied upon the warranties; and that because of 
the fraud therein said contract was void. 

The fourth paragraph of answer asserts, in addition to the 
warranties alleged in the first and third, the alleged false and 
fraudulent representations of the insured, the return to him of 
the premium he had paid in consideration of his executing the 
release to appellant, said release being as follows: ‘This is to 
certify that I have this day received from the Indiana National 
Life Insurance Company, of Indianapolis, Indiana, the sum of 
one hundred forty and 45/100 dollars ($140.45) which is the 
amount of my first annual premium, together with six per cent 
(6 per cent) interest thereon, on policy No. 2931, issued to me 
by said company December 9, 1907. I hereby accept the above 
amount in full satisfaction of said policy, and release said com- 
pany from further obligation upon aforesaid policy. In witness 
whereof, I hereunto set my hand, this 30th day of November, 
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1908, at Y. M. C. A. Farm, Edgewater, Colo. John R. Mc- 
Ginnis.”’ 

The sixth paragraph of answer, in addition to the averments 
of the first as to answers to questions in the medical examina- 
tion, warranties, etc., alleges fraud based upon answers to certain 
other questions, and that prior to the making of said application 
for insurance the insured was afflicted with a certain venereal 
disease, and falsely and fraudulently answered that he was not 
so afflicted, and did so knowingly; that appellant was thereby 
induced to issue to him the contract of insurance. 

(1) The fifth paragraph of answer pleads the failure to pay 
the second annual premium due on said policy on December 9, 
1908. The amended second paragraph of reply to this para- 
graph of answer alleges that the beneficiaries in said policy and 
‘ the insured through an agent at Princeton, Ind., made an offer 
to pay said premium due on said policy by tendering a check, 
which was good, in compliance with a request of the notice of 
the company to the insured to “make all checks payable to the 
company” by mailing the check to the company; that it was 
received and returned to the agent with a notice to him that the 
policy had been canceled, and inclosing to him a copy of the al- 
leged cancellation, and requesting such alleged agent to return 
the policy to the company. 

To reverse the lower court by this appeal, appellant insists that 
the several paragraphs of answer to which demurrers were sus- 
tained were sufficient to constitute a good defense, and that ap- 
pellee’s amended second paragraph of reply to the fifth para- 
graph of answer does not state facts sufficient to avoid said 
paragraph; that, under the terms of the insurance contract, the 
application for insurance by the insured, with his answers to the 
questions and the medical examination, were warranties as true 
and appellant had the right to rely thereon; that the answers as 
made by the insured were made knowing they were false and 
with fraudulent intent; that the contract of insurance was legally 
canceled, and the liability of the appellant terminated by the 
agreement between the insured and appellant. Appellee, to sus- 
tain the rulings and judgments, contends that the contract of 
insurance was executed, delivered, and accepted on December 7, 
1907 ; that it matured by the death of the insured on January 16, 
1909; that such contract specifically provided that “after one 
year from date of issue this policy shall be incontestable if the 
premiums have been duly paid’; that the premiums were duly 
paid or payment duly tendered; that the defense of breach of 
warranty was attempted after June 16, 1909, and in view of the 
incontestable clause comes too late; that first, third, fourth, and 
sixth paragraphs of appellant’s answer are therefore each fatally 
defective for the reason that neither of them states facts 
sufficient to avoid the effect of the incontestable clauses; also, 
that the first and fourth paragraphs of answer are bad because 
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they are based upon an alleged cancellation of the insurance 
contract by the insured and the appellant without the knowledge 
or consent of appellee; that as such beneficiary in such insurance 
contract appellee had such an interest therein at the time of its 
execution, delivery, and acceptance as could be affected by the 
acts, statements, or admissions of the insured and appellant only 
in the manner as therein specifically provided; that the amended 
second paragraph of reply to the fifth paragraph of answer 
was sufficient to avoid such answer because the fifth paragraph of 
answer charged the nonpayment of the second annual premium on 
such insurance contract, and the challenged reply thereto asserts 
the delivery to appellant of a check drawn upon a bank at Prince- 
tqn, Ind., by an authorized agent of the appellee and the insured, 
which check was for the full amount of such premium, and was 
payable to appellant; that there were funds in the bank on 
which the check was drawn to the credit of the drawer of the 
same sufficient to pay it in full upon presentation of the same; 
that appellant did not decline or refuse to accept the payment as 
tendered because of the form thereof, but returned such check to 
the agent, with the declaration that the insurance contract had 
been canceled by an agreement between the appellant and the 
insured, which was in writing, and a copy thereof was trans- 
mitted to such agent, with a request that he deliver the policy to 
the appellant; that the demurrer to such amended paragraph of 
reply was therefore properly overruled. 

We cannot conceive that it can be seriously contended that 
said paragraph of reply was not sufficient to avoid the answer of 
nonpayment of premiums, especially in view of the fact that 
the appellant denied all liability on the contract of insurance on 
the sole ground that the same had been canceled by the agree- 
ment between the insured and the insurer, to which agreement 
appellee was in no way a party, and where it followed the denial 
of liability with a demand that the policy be returned. The 
court committed no error in overruling the demurrer to this 
paragraph of reply. 

The most difficult questions here presented are resolvable into 
the following: (1) Does the incontestable clause preclude the 
company from asserting as a defense to its liability the charge 
of false and fraudulent answers of the insured, the warranties in 
the contract, the mutual cancellation of the policy by the insurer 
and the insured without the knowledge of the beneficiary for 
a cash consideration paid by the company to the insured, where 
the answer asserting such defense is filed more than one year 
after the execution, delivery, and acceptance of the contract? 
(2) Had the beneficiary, upon the execution, delivery, and ac- 
ceptance of this policy, such an interest therein, either vested, 
absolute, defeasible, indefeasible, qualified, limited, or other- 
wise, that her interest cannot be taken from her without her 
knowledge or consent by an agreement canceling the policy, 
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made between the insurer and the insured, to which she is not a 
party, where the policy contains this clause as to the change of 
beneficiary: ‘The insured may at any time during the contin- 
uance of this policy, provided the policy is not then assigned, 
and subject to the rules of this company regarding agreements 
and beneficiaries, change the beneficiary or beneficiaries by 
written notice to the company at its head office such change to 
take effect on the indorsement of the same on the policy by the 
company.” In other words, where the terms of the contract 
specifically provide for the change of beneficiary by compliance 
with certain conditions, can the appellee’s interest in the policy, 
whatever it may be termed, be lost to her by an agreement to 
cancel made by the insurer and the insured, to which agreement 
she is in no sense a party? 

(2) We shall endeavor to consider these questions in the order 
stated. The record discloses that this action was commenced on 
June 16, 1909, more than one year and six months after the exe- 
cution of the policy. It seems to be a well recognized principle 
of insurance law that a provision in a contract of insurance 
limiting the time in which the insurer may take advantage of 
certain facts that might otherwise constitute a good defense to 
its liability on such contract is valid, and precludes every de- 
fense to the policy other than the defenses excepted in the pro- 
vision itself. It also seems to be generally held that such a 
clause precludes the defense of fraud, as well as other defenses, 
and that it is not invalid on the theory that it is against public 
policy provided the time in which the defenses must be made is 
not unreasonably short. An examination of the following cases 
will show that the holding of the courts of this country has been 
almost universally that every defense to a policy of insurance 
embraced within the terms of the “incontestable clause” is com- 
pletely lost to the insurer, if it fails to make the defense or take 
affirmative action within the time limited by the policy. Kline 
vs. National Benefit Ass’n, 111 Ind. 462, 11 N. E. 620, 60 Am. 
Rep. 703; Federal Life Ins. Co. vs. Kerr, 173 Ind. 613, 89 N. E. 
398; Court of Honor vs. Hutchens, 43 Ind. App. 321, 82 N. E. 
89; People’s Mut. Ben. Soc. vs. Templeton, 16 Ind. App. 126, 44 
N. E. 809; Wright vs. Mutual Ben. Ass’n, 118 N. Y. 237, 23 N. 
E. 186, 6 L. R. A. 731, 16 Am. St. Rep. 749; Clement vs, N. Y. 
Ins. Co., 101 Tenn. 22, 46 S. W. 5661, 42 L. R. A. 247, 70 Am. 
St. Rep. 650; Reagan vs. Union Mut. Life Ins. Co., 189 Mass. 
555, 70 N. E. 217, 2 L. R. A. (N. S.) 821, 109 Am. St. Rep. 659, 
4 Ann. Cas. 362; Goodwin vs. Provident Assur. Ass’n, 97 
lowa, 226, 66 N. W. 157, 32 L. R. A. 473, 59 Am. St. Rep. 411; 
Murray vs. State Ins. Co., 22 R. I. 524, 48 Atl. 800, 53 L. R. A. 
742; Royal Circle vs. Achterrath, 204 Ill. 549, 68 N. E. 492, 63 
L. R. A. 452, 98 Am. St. Rep. 224; Mutual, etc., Ass’n vs. 
Austin 142 Fed. 398, 73 C. C. A. 498, 6 L. R. A. (N. S.) 1064; 
Massachusetts Ben. L. Ass’n vs. Robinson, 104 Ga. 256, 30 S. E. 
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g18, 42 L. R. A. 261; Northwestern Mut. L. Ins. Co. vs. Mont- 
gomery, 116 Ga. 799, 43 S. E. 79; New York Life Ins. Co. vs. 
Baker, 83 Fed. 647, 27 C. C. A. 658; Kansas Mut. Life Ins. Co. 
vs. Whitehead, 123 Ky. 21, 93 S. W. 609, 13 Ann. Cas. 301; 
Williams vs. St. Louis Life Ins. Co., 189 Mo. 70, 87 S. W. 499; 
Teeter vs. United, etc., Ins. Ass’n, 159 N. Y. 411, 54 N. E. 72; 
Thompson vs. Fidelity Mut. Life Ins. Co., 116 Tenn. 557, 92 
S. W. 1098, 6 L. R. A. (N. S.) 1039, 115 Am. St. Rep. 823; 
Patterson vs. Natural Premium M. L,. Ins. Co., 100 Wis. 118, 75 
N. W. 980, 42 L. R. A. 253, 69 Am. St. Rep. 899. We note 
that with great earnestness the appellant contends that “false 
and fraudulent representations of an applicant for life insurance, 
which are made warranties, will defeat recovery,” but it must not 
be overlooked that there is no charge of fraud against the ap- 
pellee herein, except through that part of the application in which 
it is provided that the insured for “any person claiming any 
interest in the policy” warranted all of his statements and an- 
swers to be true, and also that the effort to plead this is made 
after the limitation provided in the contract, which limitation 
was certainly an inducement held out by the company to aug- 
ment the sale of its contract. The incontestable clause is con- 
strued by us to be binding upon the appellant, and to mean just 
what it says, that, “after one year from the date of issue, this 
policy shall be incontestable if the premiums have been duly 
paid.” 

(3) The next question for consideration is: What, if any, 
interest did appellee, a beneficiary, take or have in this policy at 
the time of its issuance, delivery, and acceptance, and, if she had 
any interest therein, how was it disposed of? At the threshold 
of this branch of the case, we feel that, as here presented, this 
is a new question in this jurisdiction, and in so saying we are not 
unmindful of the many cases so ably presented by the appellant 
on this issue, but we cannot concur in the expression: “The law, 
as it has been declared, will have to be changed, and the author- 
ities overruled before any other conclusion can be reached.” And 
we might here say that we quite agree with appellant in its ex- 
pression that * ‘the abandonment and rescission of a contract of 
life insurance by mutual agreement between the insurer and the 
insured puts an end to the contract’”—that is, so far as the in- 
surer and the insured are concerned—but what about a third 
person for whose benefit the contract by its express terms was 
made, and who is not only not a party to the agreement of 
abandonment and rescission, but who has no knowledge of it? 
The case of Equitable Life Ins. Co. vs. Stough, 45 Ind. App. 411, 
89 N. E. 612, is cited by appellant as being directly in point. 
In that case there was never a complete delivery and acceptance 
of the policy. Moreover, we think it is clearly distinguishable 
from the case at bar, in this: “The complaint alleges that at the 
time of the death (of Stough) the policy was in the possession 
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of the decedent, and that the defendant about that time, without 
the knowledge or consent of the decedent, unlawfully and wrong- 
fully took the policy from his possession, and deprived him of 
the use thereof.” The court said thereon: “There is no evidence 
in support of these allegations.” The facts as asserted in the 
opinion are that at the time the policy was handed to the in- 
sured (Stough) he gave the agent of the company his note for $25 
due in 60 days as and for a part of the premium on said policy, 
and before the expiration of the 60 days Stough surrendered the 
policy to the agent, and the agent surrendered to Stough the 
note with the memorandum thereon: “This note was given for 
life insurance which was returned N. T. O. Therefore the note 
was returned.” “N. T. O.” meaning not taken out, the title to 
the Stough policy never passed. 

Appellant also insists that the case of Eagle vs. New York Life 
Ins. Co., 48 Ind. App. 284, 91 N. E. 814, is here controlling, and 
that it sustains the Stough Case. The Eagle Case turned on the 
right of the insured, as against the interests of the beneficiary, to 
make a loan on the policy, the terms of which policy required the 
insurer to make said loan to the insured on his demand, and 
expressly authorized the insured to change the beneficiary at any 
time. In that case the court used this language: “Because of the 
last-named provision the beneficiary did not have a vested right 
in the policy”—citing the Stough Case, supra: But it must be 
noted that the court says, when referring to what was conferred 
on the beneficiary by the policy, that “the policy conferred certain 
rights upon appellant as beneficiary, but she takes only the rights 
thus conferred upon her, subject to the limitations and pro- 
visions in the policy contained.” So it seems that the policy did 
confer an the beneficiary something of some kind; but the learned 
jurist in writing the opinion of the court quotes the following 
irom the case of Union Central Life Ins. Co. vs. Woods, 11 Ind. 
App. 335, 339, 37 N. E. 180, 181: “We think it otherwise, how- 
ever, when the policy expressly provides for a restriction or 
limitation of the wife’s interest, or makes it dependent upon 
a future contingency, such as an arrangement for a loan of 
money from the company to the husband and a repayment of the 
same out of the proceeds of the policy, when due. Whatever 
may be considered the true consideration underlying the insur- 
ance, the wife cannot be said to possess a greater interest in the 
policy than is given her by the terms thereof. When she ac- 
quires the title to the same, upon execution and delivery, she 
takes such title burdened with all its conditions and limitations. 
She can receive no more insurance, in other words, than the 
insured has contracted for in her behalf. If the insured has, 
therefore, stipulated for a loan to himself, to be paid out of the 
insurance money when it becomes due, by an acceptance of the 
policy she assents to the deduction of such loan from such pro- 
ceeds, and she cannot afterwards be heard to deny the company’s 
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right to make such deduction.” It seems to us that the Eagle 
Case decides that the beneficiary acquires title to the policy upon 
its execution, delivery, and acceptance, and takes that title 
burdened with all its conditions and limitations. We hold that 
the Eagle Case is not controlling in the case at bar, and that it 
is not authority for holding that in such contract as the one 
here under consideration the beneficiary does not have any inter- 
ests or right in or to the policy. 

The case of Hopkins vs. Northwestern Life Assurance Co., 99 
Fed. 199, 40 C. C. A. 1, would seem by a casual reading to de- 
termine that a beneficiary in a policy of insurance, which permits 
a change of beneficiary, has no vested interest in the policy, but 
upon a careful consideration of the opinion it will be noted that 
the court therein used the words “vested interest,” not by them- 
selves, but coupled with the word “permanent.” ‘Where the 
policy contains the stipulation recited there can be no such 
permanent or vested interest as is claimed by the plaintiff.” 
“Makes impossible the existence of such permanent or vested 
interest in such beneficiary.” (Italics ours.) Thus it seems that 
the words “permanent” and “vested” are used in the same 
sense and as having the same meaning. And in that case there 
was no attempted cancellation of the contract by the insured, but 
a surrender of the policy to the former company and the issuance 
in lieu thereof of a contract of the new company. In each con- 
tract the wife was the beneficiary and the power to change the 
beneficiary was in each reserved by the insured. There was a 
continuation of the contract, not an act destroying the policy and 
cutting it off. This case is not controlling. 

In most of the jurisdictions of this country, except Wisconsin, 
the authorities seem to be uniform that in an ordinary life insur- 
ance policy made payable to a beneficiary and which does not 
authorize a change of beneficiary the named beneficiary has an 
absolute, vested interest in the policy from the date of its issu- 
ance, delivery, and acceptance. Kline vs. National Ben. Ass’n, 
111 Ind. 462-465, 11 N. E. 620, 60 Am. Rep. 703; Damron vs. 
Penn Mutual Life Ins. Co., 99 Ind. 478; Wilburn vs. Wilburn, 83 
Ind. 55; Masons’ Union Life Ass’n vs. Brockman, 20 Ind. App. 
206-214, 50 N. E. 493; Franklin Life Ins. Co. vs. Galligan, 71 
Ark. 295, 73 S. W. 102, 100 Am. St. Rep. 73; Lanier vs. Eastern 
Life Ins. Co., 142 N. C. 14, 54 S. E. 786; Preston vs. Connecticut 
Mutual Life Ins. Co., 95 Md. tor, 51 Atl. 838; Lockwood vs. 
Michigan Mut. Life Ins. Co., 108 Mich. 334, 66 N. W. 229. And, 
where a policy or contract of life insurance contains the right of 
the insured to change the beneficiary, such right must be exercised 
specifically in the manner provided in such policy or contract. 
Farra vs. Braman, 171 Ind. 529-542, 86 N. E. 843; Mason vs. 
Mason, 160 Ind. 191-196, 65 N. E. 585; Holland vs. Taylor, 111 
Ind. 121, 12 N. E. 116; Smith vs. Nat. Benefit Soc., 123 N. Y. 
§ 85, 25 N. E. 197,9 L. R. A. 616; Arnold vs. Empire Life Ins. 
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Co., 3 Ga. App. 685, 60 S. E. 470; 2 May on Insurance, § 399 E; 
Bliss on Life Insurance (2d Ed.) §§ 318, 337. 

While we understand that the appellant insists that in such a 
policy or contract (where the insured has the right to change the 
beneficiary) the beneficiary does not have a vested or inde- 
feasible interest, but that the interest of the beneficiary is con- 
ditional and subject to the exercise of such right by the insured, 
or is subservient to the conditions and limitations reserved by the 
insured, we do not understand appellant as claiming or insisting 
that the beneficiary in such policy has absolutely no interest. It 
seems, aS we view it, that in such a policy or contract the benefi- 
ciary has some interest, and that the insured has reserved to him- 
self a power with the right of exercise to the extent of defeating 
or cutting off the interest of the beneficiary by a strict compliance 
with the terms of such power as in the contract or policy written ; 
that the interest therein taken and owned by the beneficiary upon 
the issuance, delivery, and acceptance of the policy was a defea- 
sible, vested interest. In the case of Farra vs. Braman, supra, on 
page 540 of 171 Ind., on page 847 of 86 N. E., the court, in 
quoting from Holland vs. Taylor, supra, referring to the 
relation of the beneficiary to the contract, said: “It would be 
saying too much to say that she had no right. * * * So 
long as the contract remained as executed, she had the right of 
a beneficiary, subject to be defeated by change of beneficiary 
by the insured. So long as it remained as executed, the 
assured had reserved to himself the power to change the 
beneficiary and that was the extent of his right in, or power over, 
the certificate or the amount agreed to be paid at his death.” 
(Italics ours.) Again on page 541 of 171 Ind., on page 848 of 86 
N. E., the same court, referring to the case of Mason vs. Mason, 
supra: “There are cases * * * in which the principles of 
equity may be invoked to aid a defective exercise of power by the 
insured in making a change in the beneficiary ;” and again, in 
referring to the case.then under consideration: “In the case at 
bar there is no room for invoking the aid of equity, as there is no 
element of fraud therein, and there is no defective exercise by the 
assured of the power or right to change the original beneficiary.” 
(Italics ours.) As to the beneficiary having an interest and that 
the right reserved by the insured to change the beneficiary 
is the right to exercise a pgwer, see Isgrigg, Ex’r, vs. 
Schooley, 125 Ind. 94, 25 N. E. 151. In the case of Holder vs. 
Prudential Insurance Co., 77 S. C. 299, 57 S. E. 853, the court 
held that the rights of the beneficiaries became vested as soon as 
the insured and the insurer entered into the contract, and, 
although the policy reserved to the insured the right to change 
the beneficiary, the insured had no right to surrender the policy 
for the purposes of cancellation. 

In the case of Washington Life Ins. Co. vs. Berwald, 97 Tex. 
111, 76 S. W. 442, 1 Ann. Cas. 682, the court uses this language: 
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“The wife has an insurable interest in her husband’s life, which 
she may insure, taking a policy payable to herself or to her 
children; therefore, it cannot be said that the insurance pro- 
cured by the husband for the wife is a mere gratuity. It is to 
protect an existing interest, as well as the performance of the 
duty to the wife. It is a contract about a matter of interest to 
the wife, and she can pay the premium herself in case her husband 
fails todo so. * * * If she has such an interest in the contract 
that she might protect it against the wishes of her husband and 
the insurance company by making payments according to the 
terms of the contract, she is not a stranger to it, and surely her 
interest is of a character that she cannot be deprived of it with- 
out her consent, except by her failure to see that the terms of the 
contract are complied with.” An the case of Freund vs. Freund, 
218 Ill. 189, at page 201, 75 N. E. 925, at page 929, 109 Am. St. 
Rep. 283, the Supreme Court of that state, quoting Thomas vs. 
Thomas, 131 N. Y. 205, 30 N. E. 61, 27 Am. St. Rep. 582, and 
other New York cases, says: “In the present case * * * the 
right of the assured to change the beneficiary is a qualified right; 
that is, subject to the consent of the company and to the indorse- 
ment upon the policy by the company at its home office. The 
tendency of the decisions when carefully examined is to sustain 
the rule that a change of beneficiary cannot be accomplished 
except by compliance with the provisions * * * in the contract 
for such change.” 

In the case of Arnold vs. Empire Mut. Annuity & Life Ins. Co., 
3 Ga., App. 695, 60 S. E. 470, the court says: “The beneficiary 
of an insurance policy has a vested right in the contract of insur- 
ance, which cannot be diminished or affected by subsequent agree- 
ments between the insurer and the insured, which are not stipu- 
lated or provided for in the original contract. The vested right 
of the beneficiary is subject to be divested only in accordance with 
express provisions of the contract permitting a change of bene- 
ficiary.” And, after reviewing and citing a great number of au- 
thorities, the court concluded the question by asserting that “the 
true rule would seem to be that laid down by May on Insurance, 
§ 3990, and that, ‘if there is express provision for a change, * 
* * anew designation may be made in the mode prescribed, but 
courts lean to upholding a designation, if clear, though defective 
in form.’ Those courts which old that the interest of the benefi- 
ciary, during the life of the insured, is merely an expectancy, when 
the insured has the right to change the beneficiary, hold neverthe- 
less that the change must be made in strict conformity with the 
provisions of the policy upon that subject in order to divest the 
interest of the beneficiary named therein. We have heretofore 
alluded to the fact that the policy in this case provided for a 
change of beneficiary, but that the right of the plaintiff in error 
was not divested by any attempt to comply with this condition of 
the contract. That the beneficiary of a contract of life insurance 
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has a vested right in the contract (though it may be divested by 
the selection under the special provision of the contract of a new 
beneficiary) admits of no question.” Smith vs. Head, 75 Ga. 


~= 


757: 

In Townsend vs. Townsend, 127 Ky. 230, 105 S. W. 937, 16 L. 
R. A. (N. S.) 316, the court said: “The only reservation to the 
insured was the right to surrender the policy at the end of the 
first ten years, or at the end of any subsequent five years, and to 
receive in cash its then surrender value, and this right continued 
only for thirty days immediately following the ten and five year 
terms mentioned. Unless, then, this right was exercised at the 
time and in the manner expressed in the policy, the interest of the 
named beneficiaries continued unaffected by it. Their interest was 
vested, subject to be defeated only (1) if they died before the in- 
sured; and (2) if he, at the time and in the manner expressed in 
the policy, exercised his option to surrender it in exchange for its 
then cash surrender value. It was not within the power of the 
insured, or within his and the insurer’s power, to alter the terms 
of the contract so as to affect the interests of the beneficiaries. 
The insured had not the right to assign the policy to another, for 
value or not, nor had he the right to pledge it as collateral to 
secure his own indebtedness.” (Italics ours.) 

The contract of insurance in this case was delivered and ac- 
cepted on December 9, 1907, was in the possession of the appellee, 
the beneficiary, and was not surrendered to the company. On 
November 30, 1908, the appellant paid to the insured $140.45 in 
consideration of the execution of a release. Appellee was not a 
party to such release, and acquired no knowledge of it until De- 
cember 8, 1908, when appellant returned the check of the agent 
of the insured and appellee, and notified appellee that such con- 
tract had been canceled and requested the surrender of the policy. 
It seems to us that a pertinent inquiry here would be, Who had the 
title to the policy on November 30, 1908? Certainly some sort of 
a title thereto was in the appellee, and, whatever that title was, she 
could be divested of it only by a strict compliance with the condi- 
tions of the contract as therein provided, or by some act or pro- 
ceeding to which appellee was a party so that she would be bound’ 
thereby. From the foregoing we conclude that the attempt to can- 
cel the policy and terminate the liability of the appellant to this 
beneficiary was not in accord with the specific terms of the con- 
tract; that a change of beneficiary as provided therein contem- 
plated the continuance of the contract and did not contemplate 
the complete annulment and determination thereof ; that the bene- 
ficiary upon the issuance, delivery, and acceptance of the policy of 
insurance took such a defeasible vested interest therein as under 
this contract was not to be divested by the agreement between the 
insurer and the insured canceling the policy; and that the trial 
court did not err, therefore, in sustaining demurrers to the first, 
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third, fourth, and sixth paragraphs of appellant’s answer to 
appellee’s complaint. 

The judgment of the Marion superior court is therefore 
affirmed. 


KIRK vs. SOVEREIGN CAMP’OF WOODMEN OF THE 
WORLD.* 
(Kansas City Court of Appeals. Missouri.) 


MUTUAL BENEFIT INSURANCE—CONSTRUCTION OF CON- 
TRACT. 


An application for membership in a benefit insurance society, the certifi- 
cate, and the by-laws made a part of the contract provided that the 
society’s liability should not begin until the delivery of the certificate 
to the member while in good health, and that such delivery should not 
be made until he had paid all entrance fees, one or more advance 
monthly assessments and dues, etc. The by-laws further provided 
that the first assessment and dues should pay the liability of the mem- 
ber for the first month following the month in which the certificate 
was issued by the Sovereign Clerk, and that no officer, employee, or 
agent of the society had the power, right, or authority to waive any of 
the conditions upon which certificates were issued, or to change, vary, 
or waive any of the provisions of the constitutions or by-laws. A 
certificate was issued by the Sovereign Clerk on March 28th, but was 
not delivered to the member until May 2d, when it was delivered by 
another member to whom it was intrusted by the local secretary, and 
one month’s assessments and dues, which the member was told by the 
person delivering the policy were for the month of April, were paid. 
No further assessments or dues were paid, and the member died 
June 11th. Feld, that the statement of the member who delivered the 
policy that the assessments or dues then paid were for April was not 
binding on the certificate holder as a construction placed upon the con- 
tract by the parties; neither such member nor the local clerk having 
any authority to determine whether the assessment was the April or 
May assessment. 


(For other cases, see Insurance, Cent. Dig. § 1857; Dec. Dig. § 721.) 

MUTUAL BENEFIT INSURANCE—WHEN CONTRACT EFFECT- 
IVE. 

The express stipulation of the contract that the delivery of the certificate, 
payment of assessments and dues, etc., should be conditions precedent 


to the creation of liability on the part of the society was valid, and the 
contract did not become effective until delivery of the policy. 


(For other cases, see Insurance, Cent. Dig. § 1856; Dec. Dig. § 720.) 

MUTUAL BENEFIT INSURANCE—PAYMENT OF DUES AND 
ASSESSMENTS. 

The monthly assessment paid was, under the contract, the assessment for 


* Decision rendered, Feb. 17, 1913. Rehearing denied, April 7, 1913. 
155 S. W. Rep. 39. 
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May, and, the member having died before the time expired for paying 
the June assessment, the society was liable, since the advance monthly 
assessment, payment of which was required as a condition precedent, 
was the first monthly premium for the insurance, and not a premium 
on the preliminary agreement to insure, especially as an agreement by 
the certificate holder to pay an assessment for a month before the 
society became liable would have been unenforceable for lack of con- 
sideration. 


(For other cases, see Insurance, Cent. Dig. § 1857; Dec. Dig. § 721.) 


NORTHWESTERN MUT. LIFE INS. CO. vs. 
WRIGHT Er at.* 


(Supreme Court of Wisconsin.) 


ASSIGNMENTS—DELIVERY. 


Where the holder of a semitontine policy executed an assignment, reserv- 
ing the right to exercise any of the options as to the surplus permitted 
at the expiration of the tontine period, in duplicate, attached the copy 
marked “original” to the policy and sent the one marked “duplicate” 
to the insurer, thereafter recognized the interest of. the assignees by ap- 
plying for a loan, and, on being informed that the consent of the 
assignees would be necessary, abandoning the matter, made declara- 
tions that he had provided for the assignees out of the insurance, and, 
although he showed much concern for their pecuniary welfare, failed 
to mention them in his will, the facts sufficiently showed an intention 
to pass title to the assignees, although he retained possession of the 
policy. 

(For other cases, see Insurance, Cent. Dig. § 479; Dec. Dig. § 2009.) 


ASSIGNMENTS—SUFFICIENCY OF CONSIDERATION. 


Love and affection was a sufficient consideration to support a policyholder’s 
assignment of the policy to his mother and sister. 


(For other cases, see Insurance, Cent. Dig. § 477; Dec. Dig. § 210.) 


ASSIGNMENTS—PARTIAL ASSIGNMENT. 


An assignment of a semitontine policy, authorizing the policyholder at the 
expiration of the tontine period to exercise certain options as the sur- 
plus was not invalid because he reserved to himself the right to ex- 
ercise such options; it being competent for him to assign part and 
retain part. 


(For other cases, see Insurance, Dec. Dig. § 224.) 
ASSIGNMENTS—DELIVERY. 


Where the holder of a semitontine policy, permitting the exercise of 
certain options as to the surplus at the expiration of the tontine period, 
executed an assignment in duplicate, reserving the right to exercise 
such options, with intent to transfer the title to the assignees, the 
delivery of one of the duplicate assignments to the company was a 
sufficient delivery to the assignees, although he retained possession of 


SSS 


* Decision rendered, April 8, 1913. 140 N. W. Rep. 1078. 
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the policy; this being consistent with a transfer of title in view of 
the interest retained by him. 


¢For other cases, see Insurance, Cent. Dig. § 480; Dec. Dig. § 211.) 


WILSON vs. INTERSTATE BUSINESS MEN’S ACCIDENT 
ASS’N.* 


(Supreme Court of Iowa.) 


LIFE INSURANCE—TIME EFFECTUAL—DELIVERY OF AP- 
PLICATION. 

The application for a mutual benefit certificate provided that applicant 
would accept the certificate subject to the conditions contained in the 
articles of incorporation and existing by-laws, and the articles of 
incorporation provided that, if the application was accepted, a 
certificate should be issued which would entitle the member to all of 
the rights and benefits of membership “from the date of the delivery 
thereof” while he was in good health and free from disability, and the 
by-laws provided that, if any person accept a certificate while suffering 
from sickness or disability caused by accident, he should be guilty of a 
false statement, so that no liability would arise against the associa- 
tion. Held, that the certificate was not operative until the date of its 
delivery to insured, so that it was not liable for injuries received 
before that date. 

(For other cases, see Insurance, Cent. Dig. §§ 1955, 1957-1059; Dec. Dig. § 
787.) 

CONTRACT—CONSTRUCTION—FRAUD. 

Insured could not recover upon the certificate, if, when he received it, he 
was suffering from disability so as to make him guilty of a false state- 
ment or fraud within the terms of the by-laws. 

(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


LIFE INSURANCE—CONDITIONS PRECEDENT—WAIVER. 

Provisions of a life insurance certificate that insured shall be alive and in 
good health when the policy is delivered, being for the company’s 
benefit, may be waived by it. 


(For other cases, see Insurance, Cent. Dig. §§ 1837, 1866-1868; Dec. Dig. § 
724.) 

LIFE INSURANCE POLICY—TIME EFFECTIVE. 

Where a benefit certificate provides that it shall not take effect until 
delivery, no risk is assumed by the company until that time. 

(For other cases, see Insurance, Cent. Dig. § 1856; Dec. Dig. § 720.) 


* Decision rendered, April 10, 1913. 140 N. W. Rep. 860. 
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PARK vs. SUPREME CIRCLE, BROTHERHOOD OF 
AMERICA.* 


(Court of Chancery of New Jersey.) 


FRATERNAL BENEFIT INSURANCE — CONTRACT — ALTERA- 
TION. 

When complainant became a member of defendant mutual benefit associa- 
tion, the by-laws provided for a single death fund, created by a 
flat rate of dues, irrespective of age, at the rate of 50 cents a month, 
with a possibility of increase to 60 cents a month, from which should 
be paid, upon the death of each member, the sum of $500. Subsequent 
amendments to the by-laws created two divisions of the death fund, 
designated divisions 1 and 2, and provided that division 1 should 
include all members of the fund admitted on or after March 1, 1910, 
and such members admitted prior thereto who elected to become 
members of that division, and division 2 should be composed of all 
members not included in division 1, and that the benefits of either 
division should be paid as follows (that is, $100 to the beneficiary of 
a member dying within one year from date of admission, $200 upon 
death within two years, etc.), the highest amount being $500 pay- 
able to beneficiaries of members dying after four years from date of 
admission; and the amendment also provided that the reserve fund, 
including the money of the death benefit fund, should be equitably ap- 
portioned among the whole membership in proportion to the duration 
of membership, and that part set apart for members of division 1 
should remain a trust fund for losses arising under that division, and 
that part set apart for members of division 2 should be a trust fund 
for losses arising under that division. Held, that the amendment in 
effect established withdrawal values based upon the period of member- 
ship, and therefore violated the contracts of those members who 
became such before the amendment, and hence was illegal. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


*Decision rendered, March 17, 1913. 86 Atl. Rep. 432. 


CITIZEN’S NAT. LIFE INS. CO. vs. WITHERSPOON.* 


(Supreme Court of Tennessee.) 


COMPENSATION OF AGENTS — CONSTRUCTION OF CON- 
TRACT. 


Plaintiff, being defendant’s state manager under a contract fixing his com- 
pensation at a certain per cent on the first year’s premiums and a re- 
newal commission of Io per cent on all subsequent cash premiums, 
wrote a convertible term annual dividend policy for $5000, and re- 
ceived his commission until its termination, at which time the insured 
converted it into another form of insurance and received a new 
policy dated from the date of the first policy. The total of premiums 
paid during the term of the first policy was $372, and the total of pre- 


* Decision rendered, March 29, 1913. 155 S. W. Rep. 139. 
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miums which insured would have paid during that time, had he ori- 
ginally taken out the second policy, was $1,334, and the action was 
brought for a commission of Io per cent on the difference. Held; 
that the plaintiff's commissions were measured by what the company 
received as premiums, and not by what it might have received, if the 
parties in the first instance had executed the second policy, so that he 
could not recover. 


(For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 


—-—_o+9-—___—_ 


HEILIG vs. NATIONAL LIFE INS. CO.* 


(Supreme Court of North Carolina.) 


LIFE INSURANCE—CONTRACT — APPLICATION—PROVISION 
AS TO SUICIDE. 

A life policy provided that it and the application, “a copy of which is 
hereon indorsed, * * * constitute the entire contract.” The 
original of the application indorsed on the policy consisted of two 
attached sheets, each signed by applicant, the first containing the for- 
mal words of application, and concluding with agreement that “this 
application and the answer to the medical examiner and the policy 
applied for shall constitute the entire contract,” the second containing 
the answers to the medical examiner, and concluding above applicant’s 
signature: “I hereby certify that I have read all the statements and 
answers in this application and agree * * * that if, within one 
year from date of the policy, I shall suicide, * * * the policy hereby 
applied for shall be null and void.” Held, the provision as to 
suicide was part of the contract of insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 308-311; Dec. Dig. § 151.) 


* Decision rendered, April 16, 1913. 77 S. E. Rep. 997. 


CUMMINGS vs. SOVEREIGN CAMP OF THE WOODMEN 
OF THE WORLD.* 
(Springfield Court of Appeals. Missouri.) 


ACTIONS ON POLICIES—BURDEN OF PROOF. 


In an action on a benefit insurance certificate, which provided that it 
should be null and void if the member died from the direct result 
of drinking intoxicating liquors or by his own act or hand, whether 
sane or insane, plaintiff made a prima facie case by introducing the 
certificate showing that she was the beneficiary named therein and 
that insured was a member in good standing and had died, the burden 
then being on defendant to establish its defenses that insured came to 


* Decision rendered, April 7, 1913. 155 S. W. Rep. 488. 
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his death by his own hand or act or as the direct result of drinking 
intoxicating liquors. 

(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 
817.) 


ACTIONS ON POLICIES—SUFFICIENCY OF EVIDENCE. 
In an action on a benefit insurance certificate evidence as to the defense 


that insured’s death was the direct result of drinking intoxicating 
liquors held insufficient to establish such defense. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


ACTIONS ON POLICIES—SUFFICIENCY OF EVIDENCE. 


In an action on a benefit insurance certificate, evidence held insufficient to 
show that deceased committed suicide. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


PEREMPTORY INSTRUCTION—CONFLICTING EVIDENCE. 


In an action on a benefit insurance certificate, where the evidence to sus- 
tain the defense of suicide was oral and there was a clear conflict, the 
trial judge could not give a peremptory instruction for defendant, no 
matter how strongly the evidence preponderated in defendant’s favor. 

(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. 825.) 


MUTUAL BENEFIT INSURANCE—REFUSAL TO PAY—EFFECT. 
Where a benefit insurance certificate provided for the payment of $1,000 to 
the beneficiary and $100 for the erection of a monument to insured’s 
memory, and after his death the society denied liability on the ground 
that he committed suicide, and was subsequently held liable in an 
action, the situation with reference to the monument was then the 
same as though it had paid the $1,000 without contest, and the bene- 
ficiary, who had neither expended money for a monument nor entered 
ino a contract for its erection, was not entitled to recover the 


$100. 
(For other cases, see Insurance, Cent. Dig. § 2013; Dec. Dig. § 821.) 


NICHOLS ws. PRUDENTIAL INS. CO. OF AMERICA.* 
(Springfield Court of Appeals. Missouri.) 


LIFE INSURANCE—WAIVER OF FORFEITURE FOR NONPAY- 
MENT OF PREMIUMS—PLEADINGS. 


In an action on a life policy, plaintiff may prove waiver of forfeiture for 
nonpayment of a premium without alleging waiver in his petition. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. Dig. § 
645.) 

LIFE INSURANCE—WAIVER—AUTHORITY OF OFFICERS. 

The superintendent of a foreign life insurance company doing business 


* Decision rendered, April 7, 1913. 155 S. W. Rep. 478. 
Vol. XLII.—50. 
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in the state may waive the forfeiture of a policy for nonpayment of a 
premium, though the policy states that no waiver shall be valid unless 
in writing signed by an officer. 

(For other cases, see Insurance, Cent. Dig. §§$ 952-955; Dec. Dig. § 376.) 


LIFE INSURANCE — FORFEITURE FOR NONPAYMENT OF 
PREMIUM—WAIVER. 

Where the superintendent of a foreign life insurance company doing 
business in the state testified that he had full authority from the com- 
pany to transact business, and he admitted that he received and retained 
a premium remitted by insured, and the company in its answer alleged 
that a premium was remitted to it, the receiving and retaining of such 
premium was in effect a receiving and retaining thereof by the company 
at its home office and must be so considered on the issue of waiver of 
forfeiture for nonpayment of a premium. 


(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 


LIFE INSURANCE—WAIVER OF FORFEITURE FOR NONPAY- 
MENT OF PREMIUM—EVIDENCE. 

Evidence held to support a finding that insurer in a life policy waived a 
forfeiture for nonpayment of a premium. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. § 
665.) 


NEW YORK LIFE INS. CO. vs. HAMBURGER.* 
(Supreme Court of Michigan.) 


AVOIDANCE OF POLICY FOR FRAUD—STATUTORY PROVI- 
SIONS. 

Under Pub. Acts 1907, No. 180, § 1, providing that nothing shall be in- 
corporated in insurance policies by reference to any application or 
other writing unless indorsed upon or attached to the policy, and 
Pub. Acts 1907, N. 187, § 1, requiring policies of life insurance to 
contain a provision that all statements by insured shall, in the absence 
of fraud, be deemed representations and not warranties, “and that no 
such statement shall avoid the policy unless it is contained in a written 
application, and a copy of such application shall be indorsed upon or 
attached to the policy when issued,” fraud is not a defense, to a policy, 
unless the statement claimed to be fraudulent is contained in an appli- 
cation indorsed upon or attached to the policy; the words “in the ab- 
sence of fraud” not qualifying the quoted provision. 


(For other cases, see Insurance, Cent. Dig. § 557; Dec. Dig. § 262.) 


AVOIDANCE OF POLICY FOR FRAUD—“PUBLIC POLICY.” 


A provision of a life insurance policy, inserted as required by Pub. Acts 
1907, No. 187, § 1, that no statement shall avoid the policy unless con- 
tained in a written application, a copy of which shall be endorsed 
upon or attached to the policy, construed to prevent the avoidance of 
the policy, although the statements are fraudulent, is not void as 


* Decision rendered, March 20, 1913. 140 N. W. Rep. 510. 





Life.] Wheelock vs. Clark. 787 


against public policy; “public policy” meaning the law of the state 
whether found in its Constitution, statutes, or judicial records, and the 
statute mentioned representing the public policy. 
(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 
(For other definitions, see Words and Phrases, vol. 6, pp. 5813-5814; vol. 
8, p. 7773.) 


WHEELOCK vs. CLARK.* 


(Supreme Court of Wyoming.) 


RIGHT TO CANCEL APPLICATION—PREMIUM NOTE. 


Where an applicant for life insurance gave his note for the first premium, 
to be effective when his application was accepted, and where, before 
such acceptance, he notified the insurer to cancel the policy and 
return the note, no recovery could be had on the note by the general 
agent of the insurer, though subsequent to such notice the application 
was approved, and the policy sent to the applicant and refused by him. 


(For other cases, see Insurance, Cent. Dig. §§ 195-202; Dec. Dig. § 130.) 


* Decision rendered, April 14, 1913. 131 Pac. Rep. 35. 


JONES vs. MODERN BROTHERHOOD OF AMERICA.* 


(Supreme Court of Wisconsin.) 


MUTUAL BENEFIT ASSOCIATIONS—BY-LAWS. 


Where the by-laws of a mutual benefit insurance society provided that the 
secretary of the subordinate lodge was not the agent of the supreme 
lodge, and that no act or omission on his part should impose any lia- 
bility on the society or waive any right belonging to it, notice to the 
secretary of a local lodge that one insured in the society had engaged 
in an occupation prohibited by its by-laws, coupled with the accept- 
ance by the secretary of monthly premiums, does not constitute a 
waiver or raise an estoppel on the part of the supreme lodge, which, as 
soon as it knew of the fact that the insured had been engaged in the 
prohibited occupation, offered to return the premiums. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


MUTUAL BENEFIT INSURANCE—WAIVER OF FORFEITURE— 
BLANKS FOR PROOF OF LOSS. 


Where the by-laws of a mutual benefit insurance association provided that 
all proofs of loss should be made in the form prescribed by the asso- 
ciation and on blanks furnished by the supreme secretary but that the 
furnishing of such blanks and the execution thereof should not be 
construed as a waiver of any forfeiture, the furnishing by the society 


* Decision rendered, April 8, 1913. 140 N. W. Rep. 1059. 
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of blanks for proof of loss, coupled with the furnishing of such 
proofs, is not a waiver of any forfeiture; it being the duty of the 
claimant to furnish proofs in any event. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


GALVIN vs. KNIGHTS OF FATHER MATHEW.* 
(Kansas City Court of Appeals. Missouri.) 


MUTUAL BENEFIT INSURANCE—ACTIONS—SUFFICIENCY OF 
EVIDENCE. 

In an action on a certificate issued by a benefit insurance society, one of 
whose by-laws provided that any member violating his pledge to 
abstain from intoxicating drink should thereby be suspended, evidence 
held to justify the inference that the officers of the local council knew 
that deceased was not observing his pledge, and with such knowledge 
permitted him to retain his membership, and pay his dues and 
assessments. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 
810.) 


MUTUAL BENEFIT INSURANCE — CONTRACT — CONSTITU- 
TION AND BY-LAWS. 

The constitution and laws of a fraternal beneficial society having a repre- 
sentative form of government are in the nature of a contract between 
the members and they are bound thereby, even if there is no stipula- 
tion to that effect in the application and certificate. 


(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 


MUTUAL BENEFIT INSURANCE — SUSPENSION—VIOLATION 
OF CONTRACT. 

A by-law of a benefit insurance society providing that any member 
violating his pledge to abstain from intoxicating drink should be sus- 
pended by the very act, and, when proved guilty, expelled, the expul- 
sion to date from the proved date of violation, was self-executing, and 
a violation was not merely a cause for expulsion, but ipso facto sus- 


pended the member, and deprived him of all rights under the certifi- 
cate. 


(For other cases, see Insurance, Cent Dig. §§ 1917, 1918; Dec. Dig. § 756.) 
MUTUAL BENEFIT INSURANCE — SUSPENSION—VIOLATION 
OF CONTRACT. 


A pledge by a member of a benefit insurance society to abstain from in- 
toxicating drink was in the nature of a warranty requiring strict com- 
pliance as an essential condition to the preservation of his rights under 
the benefit certificate. 


(For other cases, see Insurance, Cent. Dig. §§ 1893, 1894; Dec. Dig. 
§ 748.) 


* Decision rendered, April 7, 1913. 155 S. W. Rep. 45. 
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MUTUAL BENEFIT INSURANCE—AUTHORITY OF OFFICERS 
—NOTICE. 


A person becoming a member of a fraternal beneficial society is charge- 
able with knowledge that no officer has any authority to exempt him 
from any obligation common to all members, and of the very essence 
of the insurance contract. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


MUTUAL BENEFIT INSURANCE—FORFEITURE—WAIVER. 


A benefit insurance society which required each member to take a pledge 
to abstain from intoxicating drink, and one of whose by-laws provided 
that any member violating the pledge should by that very act be sus- 
pended, and, when proved guilty, expelled, waived a violation of the 
pledge where, with knowledge of the violation, it continued to treat 
him as a member in good standing, and to collect his dues and assess- 
ments. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


MUTUAL BENEFIT INSURANCE—FORFEITURE—WAIVER. 


Where the laws of a benefit insurance society gave subordinate councils 
authority to deal with violations by members of a pledge to abstain 
from intoxicating drink and to reinstate guilty members, and did not 
expressly prohibit them from waiving forfeitures on account of 
such violations, a subordinate council had authority to waive such a 
violation by continuing to treat the violator as a member, and to 
collect his dues and assessments with knowledge of the violation. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


MUTUAL BENEFIT INSURANCE — ACTIONS — EVIDENCE AD- 
MISSIBLE UNDER PLEADINGS. 


In an action on a benefit insurance certificate, proof that a forfeiture re- 
sulting from a violation of the laws of the order had been waived 
was admissible under an allegation that the member complied with all 
the conditions in the policy required to be performed. 


(For other cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 815.) 


AETNA LIFE INS. CO. vs. AMERICAN ZINC, LEAD & 
SMELTING CO.* 


(Springfield Court of Appeals. Missouri.) 


CANCELLATION OF POLICY—SHORT TERMS RATES. 


An insurance policy for 12 months, which contained a special written pro- 
vision under the head “Monthly Adjustment of Premium, $50 deposit,” 
providing that on a certain date in each month the assured should 
state to the company the amount of wages paid, and pay the amount 
of premium due at the rates named in the policy, was a contract for 
a year; and the special written provision did not give the assured the 
right to cancel the policy without paying a higher rate provided by 
a printed table in the policy for short terms on cancellation by the 


* Decision rendered, March 3, 1913. Rehearing denied, March 27, 1913. 
154 S. W. Rep. 827. 
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assured; written and printed terms in insurance contracts being con- 
strued together, unless the written and printed terms conflict, when 
the written portion will prevail over the printed part or ambiguities 
appear, in which case the construction is adverse to the insurer. 

(For other cases, see Insurance, Cent. Dig. §§ 194, 524-530; Dec. Dig. 
§ 244.) 


MISTAKE—BURDEN OF PROOF—SUFFICIENCY OF EVIDENCE. 


The burden of proof is on a person attempting to reform a written 
instrument on the ground of mistake to clearly and convincingly 
show such mistake. 


(For other cases, see Reformation of Instruments, Cent. Dig. §§ 157-193; 
Dec. Dig. § 45.) 


AGENCY—CONTRACTS—AUTHORITY. 


A mere solicitor of insurance has no power to contract that an assured 
under a contract for a year could cancel the same without becoming 
liable for the higher rates provided in the policy for short terms. 

(For other cases, see Insurance, Cent. Dig. §§ 180-182, 1849, 1850; Dec. 
Dig. § 129.) 


ACCEPTANCE OF PREMIUM—ESTOPPEL. 


Where a policy of insurance for a year contains a table of rates to be 
paid for shorter terms than a year, the acceptance of the monthly 
premiums at the cheaper rate for the year’s contract does not estop 
the insurer from suing for the difference between the lower and the 
higher rate on cancellation of the policy by the assured. 


(For other cases, see Insurance, Cent. Dig. §§ 396-398; Dec. Dig. § 186.) 


CANCELLATION BY ASSURED—SUFFICIENCY OF GROUNDS— 
THREATS. 

A threat by an insurance adjuster that, if the business of “‘snitch lawyers,” 
who were bringing many annoying suits for personal injuries, did not 
stop, he would recommend a cancellation of assured’s policy did not 
justify a cancellation by the assured without paying the higher rate 
provided therein for short terms. 

(For other cases, see Insurance, Cent. Dig. §§ 194, 524-530; Dec. Dig. 
§ 244.) 


BOHLES vs. PRUDENTIAL INS. CO. OF AMERICA.* 


(Court of Errors and Appeals of New Jersey.) 


POLICY—CONSTRUCTION—FORFEITURE. 


So far as fair construction of the language used will permit, the condi- 
tions and provisions of a policy of life insurance with reference to 
forfeiture should be strictly construed in favor of the insured and 
against the company. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 


* Decision rendered, March 3, 1913. 86 Atl. Rep. .438. Syllabus by 
the Court. 
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FORFEITURE—WAIVER. 


The unconditional acceptance by the company of a premium on a life 
insurance policy is a waiver of forfeiture on account of a default in 
not paying the premium in due time. 


(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 

FORFEITURE—W AIVER—QUESTION FOR JURY. 

When it is open to the jury to find that a life insurance premium was 
paid to the company in due time, and that three weeks afterwards the 
company insisted upon returning it to the beneficiary, who strenuously 
objected to receiving it, and insisted upon the company’s keeping it, 
the questions whether it was received without assenting to the right 
of the company to return it, and whether its return operated as a for- 
feiture of the policy, are for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


PROOF OF DEATH—SUFFICIENCY. 


Where a life insurance company issues several policies on the life of the 
insured and none of them require separate proof of death of the in- 
sured, such proof of death made to the company under one of them 
suffices to make the policy under which no such proof had been made 
actionable. 


(For other cases, see Insurance, Cent. Dig. § 1347; Dec. Dig. § 543.) 


PROOF OF DEATH—WAIVER. 


The act of the company in denying liability under a life insurance policy 
upon the ground that there had been a forfeiture because of failure 
to pay the premium is a waiver of the conditions as to furnishing 
proof of death. 


(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 559.) 


THOMAS vs. NATIONAL BENEFIT ASS’N.* 
(Court of Errors and Appeals of New Jersey.) 


LIFE INSURANCE—INSURABLE INTEREST. 


A life policy provided that the beneficiary therein must have something 
more than a pecuniary interest insured. A beneficiary in a policy 
took insured when 17 years old from an orphan asyfum, and gave 
her a home, and supported her until she became able to maintain 
herself. On her death, the beneficiary took charge of the funeral and 
paid the expenses. Though the beneficiary, who was not related to 
insured, was not appointed guardian, insured looked on the beneficiary 
as such even after attaining full age. Held, that the beneficiary had 
an insurable interest under the rule that it is not necessary, in order 
to create such interest, that insured shall be under any legal obliga- 
tion to the beneficiary, nor that kinship shall exist between the parties. 


(For other cases, see Insurance, Cent. Dig. §§ 158-162; Dec. Dig. § 116.) 


* Decision rendered, March 3, 1913. 86 Atl. Rep. 375. 
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In rE PHILIPS’ ESTATE. Apreay or FIDELITY TITLE & 
TRUST CO.* 


(Supreme Court of Pennsylvania.) 


ASSIGNMENT OF POLICY — COLLATERAL SECURITY — BUR- 
DEN OF PROOF. 

In a proceeding to determine whether the proceeds of a life insurance 
policy belonged to the insured’s estate or to that of his sister, a party, 
contending that an assignment to the sister, absolute on its face, was 
in reality intended only as security for the payment of premiums by 
her-and her husband, had the burden of proving such contention. 

(For other cases, see Insurance, Cent. Dig. § 492; Dec. Dig. § 222.) 


LIFE INSURANCE—ASSIGNMENT—EFFECT ON VALIDITY. 

That a life insurance policy is assigned to a person who has no insur- 
able interest therein does not invalidate the policy where it was valid 
at its inception. 


(For other cases, see Insurance, Cent. Dig. §§ 166, 167; Dec. Dig. § 121.) 

LIFE INSURANCE—INSURABLE INTEREST. 

Where the insured was childless and took out a policy in his sister's favor 
in good faith, from a desire to make provision for her, the relation- 
ship between them created in her an insurable interest in his life. 

(For other cases, see Insurance, Cent. Dig. §§ 158-162; Dec. Dig. § 116.) 


* Decision rendered, Jan. 6, 1913. 86 Atl. Rep. 280. 


AXTNA LIFE INS. CO. vs. FARREL er At.* 
(Court of Civil Appeals of Texas. Dallas.) 


AGENTS—COMMISSION. 

In an action by a life insurance broker for commissions for securing 
liability business for defendant, evidence /reld insufficient to establish 
any agreement for the payment of commissions. 

(For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 


* Decision rendered, March 8, 1913. 154 S. W. Rep. 1164. 
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ANDERSON vs. MUTUAL LIFE INS. CO. oF NEw Yorx.* 


(Supreme Court of California.) 


CONSTRUCTION — COMMENCEMENT OF RISK — “DATE OF 
THIS POLICY” — “ISSUANCE OF THIS POLICY” — “ISSU- 
ANCE.” 

Insured on May 21, 1908, applied to defendant for insurance, and on 
June 24, 1908, signed an amended application. A medical examiner’s 
report, dated May 22, 1908, was attached to the first application, and 
on July 6, 1908, defendant “caused to be executed and issued” the 
policy sued upon, dated May 22, 1908, and to which a copy of the first 
application was annexed. Each application provided that “for one 
year following the date of issue” insured was not to engage in cer- 
tain occupations without permission, or die by his. own act during the 
year following “said date of issue,” and the policy was conditioned to 
be free from restriction as to occupation “after one year from its 
date as set forth in the provisions of the application * * * attach- 
ed hereto,” and that the insurer should not be liable in case of suicide 
within “one year after the issuance of this policy.” On May 21, 1909, 
insured paid the second premium, and on June 12, 1909, committed 
suicide. Held that the expressions “date of this policy” and “issu- 
ance of this policy” were not in ordinary acceptation synonymous, that 
the word “issuance” standing alone would probably mean either the 
signing (without delivery) of the contract by the insured’s officers 
or the delivery of a fully written and signed policy, and that from 
the entire policy, read in the light of the circumstances, the risk 
commenced May 22, 1908, so that, an insured did not commit suicide 
within a year, the insurer was liable. 


(For other cases, see Insurance, Cent. Dig. §§ 362-371; Dec. Dig. § 175. 

(For other definitions, see Words and Phrases, vol. 2, pp. 1830-1831; vol. 
4, PP. 3778-3782; vol 8, p. 7693.) 

COMMENCEMENT OF RISK—ANTEDATED POLICY. 


It is competent for the parties to an insurance policy to agree that it shall 
be antedated, and thereupon it takes effect by relation from the dating 
agreed upon. 


(For other cases, see Insurance, Cent. Dig. §§ 362-371; Dec. Dig. § 175.) 
ACTION ON POLICY—PRESUMPTION—COMMENCEMENT OF 
RISK. 


In the absence of evidence to the contrary, a policy will be presumed to 
take effect from its date. 


(For other cases, see Insurance, Cent. Dig. §§ 362-371; Dec. Dig. § 175.) 


CONSTRUCTION—CONSTRUCTION AGAINST INSURER. 
Policies of insurance are to be construed against the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. § 
146. ) 





* Decision rendered, Feb. 19, 1913. 130 Pac. Rep. 726. 
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BRAHMSTEADT vs. MYSTIC WORKERS OF THE 
WORLD.* 


(Supreme Court of Wisconsin.) 


MUTUAL BENEFIT INSURANCE — ACTIONS — BURDEN OF 
PROOF. 

In an action on a benefit insurance certificate, which provided that it 
should be void if death should occur in consequence of any violation 
of law, the burden was on defendant to prove that death did so occur. 

(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 








* Decision rendered, March II, 1913. 140 N. W. Rep. 354. 


PENN MUT. LIFE INS. CO. vs. GORDON. (No. 15,760.)* 


(Supreme Court of Mississippi.) 


aa — CONSTRUCTION — “BENEFITS AND CONDI- 
IONS.” 


A clause, following the signatures in a life policy, making the policy in- 
contestable after one year, and limiting the insurer’s liability to the 
amount of the premium paid in case of suicide within one year, re- 
lates to “benefits and conditions,” and is made a part of the policy by 
a prior reference clause, over the signatures, reciting that the “ex- 
tended insurance, paid-up insurance, and cash surrender value priv- 
ileges, benefits, and conditions, stated on the second and fourth 
pages hereof form a part of this policy,” as though recited over the 
signatures affixed. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-208; Dec. Dig. § 
146.) 
(For other definitions, see Words and Phrases, vol. 1, pp. 750-752.) 


* Decision rendered, March 17, 1913. 61 S. Rep. 311. 





Life ] Sup. Council Ladies Cath. Ben. Ass'n vs. Scherer. 795 


SUPREME COUNCIL OF LADIES’ CATHOLIC BENEV. 
ASS’N. vs. SCHERER Er AL.* 


(Supreme Court of Michigan.) 


MUTUAL BENEFIT INSURANCE—SUFFICIENCY OF EVIDENCE 
—INSURER’S REQUEST FOR CHANGE OF BENEFICIARY. 
Evidence in a case brought to determine who was entitled to the insurance 
upon the life of deceased held not sufficient to show that deceased 
ever requested that the beneficiary in her certificate should be 

changed from her husband to her father and mother. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


* Decision rendered, March 20, 1913. 140 N. W. Rep. 505. 


STANLEY vs. STERLING MUTUAL LIFE INSURANCE 
CO. (No. 4,564.)* 


(Court of Appeals of Georgia.) 


PROOFS OF LOSS—WAIVER. 


By accepting proofs of death furnished by the beneficiary under a life 
insurance policy, the insurer waives the right to set up, in defense 
to an action upon the policy, that proofs of death were not furnished 
in compliance with a stipulation therein contained. 


(For other cases, see Insurance, Cent. Dig. §§ 1393-1404; Dec. Dig. § 560.) 


ACTIONS—TIME TO SUE—WAIVER OF PROVISION IN POLICY. 


Where an insurer, by negotiating for a settlement or by a promise to 
pay the amount of the policy, has led the insured to believe that he 
will be paid without suit, the insurer cannot take advantage of a pro- 
vision in the policy requiring action thereon to be brought within a 
stated time. 


se ad cases, see Insurance, Cent. Dig. §§ 1551-1553; Dec. Dig. § 
23. 


ACTIONS ON POLICIES—RIGHT OF RECOVERY. 


Where a policy of insurance, issued upon the assessment plan, stipulated 
that the beneficiary should be paid the sum of $1 for each member in 
good standing at the date of the death of the insured, and, in a suit 
brought upon the policy, there was evidence that there were members 
in good standing at the date of the death of the insured, and no legal 
reason was Offered by the insurer for failing to collect the assessments 
in accordance with the stipulations of the policy, it was error to 
grant a nonsuit; it appearing that the insured had complied with all 
the conditions precedent in the policy, except those which had been 
waived by the insurer. 


(For other cases, see Insurance, Cent. Dig. § 1304; Dec. Dig. § 518.) 
* Decision rendered, March 18, 1913. 77 S. E. Rep. 664. Syllabus by 
the Court. 
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COURT OF APPEALS OF NEW YORK. 


McDOWELL 
VS. 
ST. PAUL FIRE & MARINE INS. CO* 


INTEREST OF MORTGAGEE—CONSTRUCTION OF POLICY. 


An indorsement on the face of a fire policy, “loss, if any, first payable to 
mortgagee as his interest may appear,” in the absence of a mortga- 
gee clause, does not import an undertaking to pay the mortgagee, in- 
dependent of that to pay the insured or the mortgagor. 


(For other cases, see Insurance, Cent. Dig. §§ 1444-1447; Dec. Dig. § 581.) 


MORTGAGEE CLAUSE—CONSTRUCTION. 

An indorsement on the face of a fire policy, “loss, if any, first payable to 
mortgagee as his interest may appear,” imports that the interest of the 
mortgagee is greater than that of a mere naked appointee. 


(For other cases, see Insurance, Cent. Dig. §§ 1444-1447; Dec. Dig. § 581.) 


STANDARD FIRE POLICY—MORTGAGEE CLAUSE—INDORSE- 
MENT ON POLICY. 


Under the standard fire policy of New York, providing that if, with con- 
sent of the company, an interest shall exist in favor of a mortgagee, 
the conditions hereinbefore contained shall apply in the manner ex- 
pressed in such provisions and conditions of insurance relating to 
such interest as shall be written, attached, or appended hereto, an if- 
dorsement on the face of a fire policy, “loss, if any, first payable to 
mortgagee as his interest may appear,” in the absence of a mortgagee 
clause, brings the mortgagee within the terms of the standard policy. 


(For other cases, see Insurance, Cent. Dig. §$ 1444-1447; Dec. Dig. § 581.) 


PROOF OF LOSS—RIGHTS OF MORTGAGEE. 

As the stipulations and conditions of the standard fire policy which relate 
to proceedings after the liability of the company has accrued in terms 
relate to the mortgagor only, they do not affect the mortgagee, and 
where, in the absence of a mortgagee clause, an indorsement on the 
face of the policy is made, “loss, if any, first payable to mortgagee as 
his interest may appear,” the mortgagee is not precluded from re- 
covery of loss incurred because the mortgagor refuses to make proof 
of loss as required; the mortgagee making proof of loss in due time. 


(For other cases, see Insurance, Cent. Dig. §§ 1324-1326; Dec. Dig. § 537.) 


Appeal from Supreme Court, Appellate Division, Third De- 
partment. 

Action by John McDowell against the St. Paul Fire & Ma- 
rine Insurance Company. From a judgment of the Appellate 
Division (145 App. Div. 724, 130 N. Y. Supp. 294) reversing a 
judgment of the Trial Term in favor of defendant and granting 





* Decision rendered, March 11, 1913. tor N. E. Rep. 457. 
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a new trial, defendant appeals. Affirmed, and judgment absolute 
ordered. 


WILLIAM D. Murray, of New York City, for Appellant. 
Joun R. DE Vany, of Ellenville, for Respondent. 


MILLER, J. 

This action was brought by the plaintiff, a mortgagee, upon a 
policy of fire insurance issued to the mortgagor, and the single 
question involved is whether the refusal of the mortgagor to 
make proof of loss at the request of the mortgagee prevents a 
recovery by the latter, who, upon such refusal and within the 
time limited by the policy, furnished such proof to the defendant. 
There was no mortgagee clause or rider attached to the policy, 
but only the following indorsement on its face, viz.: ‘Loss, if 
any, first payable to John McDowell, Mortgagee, as his interest 
may appear.” The standard fire insurance policy of the state of 
New York contains in lines numbered 56 to 59, inclusive, this 
provision: “If with the consent of this company, an interest 
under this policy shall exist in favor of a mortgagee or of any 
person or corporation having an interest in the subject of insur- 
ance other than the interest of the insured as described herein, 
the conditions hereinbefore contained shall apply in the man- 
ner expressed in such provisions and conditions of insurance 
relating to such interest as shall be written upon, attached, or 
appended hereto.” 

[1] The earlier provisions relate to matters affecting the risk 
either when incurred or while subsisting. ‘The latter provisions 
relate in the main to conditions to be complied with by the “in- 
sured” after a loss has occurred. This court decided in Heil- 
brunn vs. German Alliance Insurance Co., 202 N. Y. 610, 95 N. 
E. 823, that the said later provisions relating in terms to the 

“insured” or mortgagor did not apply to a mortgagee, and 
adopted the opinion of Mr. Justice Scott on the point. Vide 140 
App. Div. 557, 125 N. Y. Supp. 374. There was a mortgagee 
clause attached to the policy in that case, but the reasoning of that 
opinion applies with equal force to a case like this, in which, by an 
indorsement on the policy, an interest is created by the act of the 
parties in favor of a mortgagee. It is undoubtedly the settled 
law of this state that such an indorsement, in the absence of a 
mortgagee clause, does not import an undertaking to pay the 
mortgagee, independent of that to pay the “insured” or the mort- 
gagor. Grosvenor vs. Atlantic Fire Insurance Co., 17 N. Y. 391; 
Bidwell vs. Northwestern Insurance Co.,, 19 N. Y. 179; Perry 
vs. Lorillard Fire Insurance Co., 61 N. Y. 214, 19 Am. Rep. 272; 
Weed vs. London & Lancashire Fire Ins. Co., 116 N. Y. 106, 22 
N. E. 229. The rule is the same in the case of the standard form 
of policy prescribed by chapter 488 of the Laws of 1886. Moore 
vs. Hanover Fire Insurance Co., 141 N. Y. 219, 36 N. E. 191. 
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[2] But the words “first payable” and “as his interest may 
appear” import that the interest of the mortgagee is greater than 
that of a mere naked appointee. See Pitney vs. Glens Falls In- 
surance Co., 65 N. Y. 6. The plaintiff has a vested legal interest 
in the contract, and a settlement made between the mortagor 
and the defendant without his knowledge or consent would not 
have been a bar to a recovery by him. Hathaway vs. Orient In- 
surance Co., 134 N. Y. 409, 32 N. E. 40, 17 L. R. A. 514. He 
would be a necessary party to an action on the policy brought 
by the mortgagor. Lewis vs. Guardian Fire & Life Assurance 
Co., 181 N. Y. 392, 74 N. E. 224, 106 Am. St. Rep. 557. 

[3] An interest under the policy, therefore, existed in his 
favor as mortgagee with the consent of the company, and the 
case is plainly within the terms of the provision hereinbefore 
quoted. It is also within the reason of it, equally with the case 
in which there is a mortgagee clause. 

[4] Upon the first reading of that provision it might appear 
to have been intended that the earlier provisions should not ap- 
ply to the interest of a mortgagee except as, or “in the manner,” 
provided by the rider to be attached; but a comparison of a 
single one of those provisions with the standard mortgagee 
clause discloses the error of that interpretation. Lines 31 to 35 
provide that the company shall not be liable for loss caused by 
“invasion, insurrection, riot, civil war or commotion, or military 
or usurped power, or by order of any civil authority; or by 
theft,” or, except as specified, by explosion or lightning. Plainly, 
the company does not insure against those risks either as to the 
owner or a mortgagee, but said provision is in no way referred 
to in the authorized riders. Obviously, therefore, the intention 
was that the earlier provisions should apply to the interest of a 
mortgagee “or other person,” etc., except as otherwise provided 
by the provisions and conditions of insurance relating to such 
interest as shall be written upon, attached, or appended” to the 
policy. In the case at bar the only provision written upon, at- 
tached, or appended to the policy is the said indorsement. All 
of the earlier provisions, therefore, apply, and any act or breach 
of condition, while the risk was subsisting, which would have 
invalidated the insurance as to the owner, would equally have 
done so as to the plaintiff. That is as far as the cases go, which 
hold that the undertaking to pay the mortgagee in such case is 
collateral to, and dependent upon, the undertaking to pay the 
mortgagor. In case a mortgagee clause is attached many of the 
said earlier provisions do not apply at all, because expressly ex- 
cepted. 

The further study of the terms of the standard policy strength- 
ens the view, taken in the Heilbrunn Case, that the provisions 
which follow lines 56 to 59, most of which relate in terms to the 
“insured,” were not intended to apply to a mortgagee. Among 
those provisions is one, lines 96 to 101, for contribution in case 
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of other insurance. If that applied to a mortgagee, there would 
be no occasion for a contribution clause in a rider except to limit 
or supplement the clause of the policy. There are two standard 
mortgagee clauses applicable where the owner has an interest 
in the insurance. They are alike except that one makes no ref- 
erence whatever to the subject of contribution and the other 
contains the following clause: “In case of any other insurance 
upon the within described property this company shall not be 
liable under this policy for a greater proportion of any loss or 
damage sustained than the sum hereby insured bears to the whole 
amount of insurance on said property, issued to or held by any 
party or parties having an insurable interest therein, whether as 
owner, mortgagee or otherwise.” Plainly, that was not intended 
to limit or supplement the like clause of the policy. In this con- 
nection the case of Eddy vs. London Assurance Corporation, 143 
N. Y. 311, 38 N. E. 307, 25 L. R. A. 686, is interesting. The 
court had under consideration in that case the effect on the in- 
terest of the mortgagee of additional insurance procured without 
his knowledge or consent by the mortgagor. There were a num- 
ber of policies involved with mortgagee clauses attached, some 
omitting, and others containing, the contribution clause. It was 
decided that the contribution clause of the policy did not apply, 
for the reason that it conflicted with the provision of the rider 
that the insurance as to the interest of the mortgagee should not 
be invalidated by any act or neglect of the owner. Lines 56 to 59 
were apparently not considered or called to the attention of the 
court in that case. Following the Heilbrun Case we should now 
reach the same conclusion, but for a different reason; 4. ¢., that 
the contribution clause of the policy follows the provision in lines 
56 to 59. It was also decided in the Eddy case that the contri- 
bution provision of the mortgagee clause applied only to insur- 
ance obtained for the benefit or with the consent of the mortga- 
gee. I refer to that merely to show how the courts strive to har- 
monize inconsistent provisions of an instrument so as to give 
some effect to all without defeating the real purpose of the 
parties. 

It was plainly the intention of the parties that the plaintiff as 
mortgagee should have an interest in the insurance superior to 
that of the owner. The loss was to be first payable to the plain- 
tiff. The defendant’s construction of the contract defeats that 
purpose. It permits the destruction of that interest after a loss 
has occurred by the arbitrary refusal of the insured—i. e., the 
owner—to make proof of loss. It is reasonable that those condi- 
tions which affect the risk, while it is subsisting, should apply 
alike to mortgagor and mortgagee, unless the parties have ex- 
pressly stipulated otherwise by attaching a mortgagee clause. It 
is unreasonable that, after a loss has occurred, the interest of 
the mortgagee should be subject to the caprice of the owner, and 
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that is equally true whether there be a mortgagee clause or 
merely an indorsement as in the case at bar. 

Two constructions, which avoid the unreasonable result sug- 
gested, seem to be possible, namely: (1) The construction 
adopted by the Appellate Division in this case, that the mortgagee 
is the “insured” within the meaning of the clause requiring proofs 
of loss; (2) the construction adopted in the Heilbrunn Case, 
applied to every case in which a mortgagee as such has an in- 
terest in the policy with the consent of the company, irrespective 
of, whether there is a full mortgagee clause attached to the 
policy or merely an indorsement on its face. The former con- 
struction has the support of the only decisions in this state on the 
point which have been called to our attention. Cornell vs. Le 
Roy, 9 Wend. 163; Armstrong vs. Agricultural Insurance Co., 
56 Hun, 399, 9 N. Y. Supp. 873, reversed on another point 130 
N. Y. 560, 29 N. EF. 991; Moore vs. Hanover Fire Insurance Co., 
71 Hun, 199, 24 N. Y. Supp. 507, also reversed on another point 
141 N. Y. 219, 36 N. E. 191. But there is ample internal evi- 
dence that the word “insured,” if used in the same sense through- 
out the contract, applies only to the owner, the one to whom the 
policy was issued. The latter construction does not do violence to 
any language of the contract, but rather tends to give some effect 
to all of its provisions, and at the same time to carry out its 
primary purpose. It is within the logic of the Heilbrunn Case, 
and we therefore adopt it. 

The order should be affirmed, and judgment absolute ordered 
against the appellant on the stipulation, with costs in all courts. 

Cullen, C. J., and Gray, Werner, Hiscock, and Collir, JJ., 
concur. Cuddeback, J., concurs in result. 

Order affirmed, etc. 


SUPREME COURT OF NEW HAMPSHIRE. 


RocKINGHAM. 


SOUTH BAY CO. 
US. 
MERRILL* 


FIRE INSURANCE—CONSTRUCTION OF CONTRACT 

Where a fire policy required the bringing of a test suit against an under- 
writer named by the company before suing on the policy “for the 
purpose of avoiding unnecessary litigation and of ascertaining or 
determining the liability of the underwriters,” and provided that, in 


" Decision rendered, March 4, 1913. 86 Atl. Rep. 351. 
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case the foregoing condition precedent as to the necessity for first 
bringing the test suit “fails for any reason,” “then, if and when 
litigation may arise on this policy between the insured and any one or 
more underwriters, the suit in which summons is first served in a court 
of record shall be a test suit,” the dismissal in the New York courts 
of a test suit brought against an ‘underwriter on the sole ground of 
want of jurisdiction was a failure of a test suit within the provisions 
of the policy so as to authorize another test suit against an injurer. 


(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. 
§ 612.) 


FIRE INSURANCE—ACTIONS—LIMITATIONS. 

Under a provision of a fire policy that the time during which a test case 
against an underwriter is pending shall not be considered a part of the 
12 months next after the fire within which an action on the policy is 
required to be brought, the time during which a test case brought in 
another state against an underwriter and dismissed was pending 
should be deducted in determining the 12-month period within which 
the action must be brought. 


(For other cases, see Insurance, Cent. Dig. §§ 1540, 1544-1550; Dec. Dig. § 
622.) 


Transferred from Superior Court, Rockingham County; 
Wallace, Judge. 

Assumpsit by the South Bay Company against Charles H. 
Merrill. 

Assumpsit on a fire insurance policy. Case transferred without 
a ruling upon an agreed statement of facts and a finding based 
thereon to the effect that the plaintiffs were entitled to a verdict 
for $100 and interest from the date of the writ, unless they were 
precluded from recovering on legal grounds shown by said state- 
ment of facts. Judgment for plaintiffs. 


EASTMAN, SCAMON & GARDNER, of Exeter, for Plaintiffs. 
ARTHUR O. FULLER, of Exeter, for Defendant. 


BINGHAM, J. 

The plaintiffs are a corporation organized under the laws of 
New Jersey. The defendant is a citizen of this state. August 21, 
1902, the defendant and 14 others made and delivered to the plain- 
tiffs in New York a policy of insurance whereby they agreed 
(each acting separately and not for any of the others), in con- 
sideration of the stipulations therein named and the payment of 
a certain sum, to idemnify the plaintiffs against loss or damage 
occasioned by fire to certain property situated in New York state 
for the term of one year from September 9, 1902, and in the 
amounts placed after their respective names upon the policy, in all 
aggregating not more than $1,500. The amount placed after the 
name of the defendant was $100. May 19, 1903, while the policy 
was in full force, a fire occurred on the insured premises, whereby 
a loss was occasioned the plaintiffs in the sum of $1,755. Imme- 
diately after the fire, the plaintiffs gave due notice in writing of 
the loss, made and delivered the required proof of loss, and did 

Vol. XLII.—51. 
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and performed all things necessary to an adjustment of the same 
by the insurers. There was a djsagreement as to the amount of 
the loss; and the plaintiffs and representatives of the under- 
writers, in accordance with the terms of the policy, referred the 
matter to a board of referees, which determined the loss to be 
$1,755. The plaintiffs were the sole owners of the property and 
had no other insurance upon it. 

Having complied with all the terms of the policy by them re- 
quired to be performed, and the required time having elapsed 
before suit could be brought, the plaintiffs demanded payment, 
but it was not made. The policy provided that the insured, when 
entitled to bring suit, should in the first instance bring their 
action against an underwriter named by the defendants for the 
recovery of his pro rata share of the liability. W. J. Howey was 
designated as such underwriter. It was also provided in the 
policy that the suit should be brought in the Supreme Court of 
the state of New York, and this was complied with on October 
20, 1903. ‘The case was tried in the Supreme Court of that state, 
appealed to the Appellate Division of that court (113 App. Div. 
382, 98 N. Y. Supp. 909), and again appealed to the Court of 
Appeals (190 N. Y. 240, 83 N. E. 26.) where an order was made 
for a new trial in the Supreme Court in accordance with its 
opinion. March 10, 1908, the case came on for a new trial in 
the Supreme Court, a trial was had, and the court, following the 
decision of the Court of Appeals, dismissed the complaint. It 
appeared that the plaintiffs were a foreign stock corporation, their 
business being the manufacture and sale of fish fertilizers for 
profit, and that they had been doing business in New York from 
March, 1900, to May 19, 1903, and had not complied with section 
15 of the general corporation law of New York. N. Y. Laws 
1892, c. 687, as amended by Laws 1901, c. 96, Section 15, pro- 
vides that “no foreign stock corporation other than a moneyed 
corporation shall do business in this state without having first 
procured from the secretary of state a certificate that it has 
complied with all the requirements of law to authorize it to do 
business in this state,” and that “no foreign stock corporation 
doing business in this state without such certificate shall main- 
tain any action in this state upon any contract made by it in this 
state unless * * * it shall have procured such certificate.” It 
was because of the lack of jurisdiction of the courts of the state 
of New York to entertain a suit brought by such a foreign stock 
corporation upon a contract made by it in the state of New 
York, the corporation having failed to comply with section 15, that 
the plaintiffs’ suit was dismissed. Within less than six months 
after the dismissal of the test case in the New York courts, this 
suit was brought. 

(1) According to the policy the stipulations imposed as to 
bringing the test suit were inserted “for the purpose of avoid- 
ing unnecessary litigation * * * and of ascertaining or 
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determining the liability of the underwriters” upon the policy; 
and in article 9 of the policy it was provided that, “in case * * 
* the foregoing condition precedent as to the necessity for 
first bringing said test suit fails for any reason, then * * * 
if and when litigation may arise on this policy between the in- 
sured and any one or more underwriters involving the same 
transaction, the suit in which summons is first served in a 
court of record shall be a test suit.” It is apparent from these 
provisions that, when the test suit was dismissed in the New 
York court for want of jurisdiction, the purpose for which the 
foregoing stipulation was inserted—of ascertaining and de- 
termining the liability of the underwriters under the policy— 
failed, and that the bringing of the present suit was authorized 
under article 9. The final judgment in the New York suit was 
not based upon the merits of the controversy, but upon the 
lack of jurisdiction of the court. The only question of liability 
that the parties were in dispute about when that suit was insti- 
tuted was the amount of the loss. This question was not deter- 
mined by the judgment of the New York court, and that 
judgment is not res judicata between the parties to the suit and 
their privates except as to such facts as were essential to estab- 
lish the lack of jurisdiction of the court. The matters in dispute 
bearing upon the question of liability were open and undeter- 
mined at the time this suit was brought. 

(2) It is contended by the defendant that section 15 of the 
New York Corporation Law not only deprived the courts of 
that state of jurisdiction, but entered into and rendered the con- 
tract of insurance void and unenforceable in any jurisdiction. 
That this is not so is clearly pointed out in the following cases 
where this section of the statute is fully and ably considered: 
J. R. Alsing Co. vs. Spar Co., 174 N. Y. 536, 66 N. E. 1110; 
Mahar vs. Villa Sites, 204 N. Y. 231, 97 N. E. 587, 38 L. R. A. 
(N. S.) 210; Groton, etc., Co. vs. Bridge Co. (C. C.) 151 Fed. 
871; Meader Furniture Co. vs. Deposit Co. (C. C.) 192 Fed. 
616; David Luptons’s Sons Co. vs. Automobile Club, 225 U. S. 
489, 32 Sup. Ct. 711, 56 L. Ed. 1177. It appears from these 
decisions that the statute simply deprives the plaintiffs of a 
remedy to enforce the contract in the state of New York and 
that it does not affect the validity of the contract, which may be 
enforced in the courts of any other state where jurisdiction of 
the parties can be obtained. 

(3) The policy also contains a provision “that no suit or ac- 
tion on this policy, for the recovery of any claim, shall be sus- 
tainable in any court of law or equity * * * unless com- 
menced within twelve months next after the fire,” and the con- 
tention is made that, inasmuch as the present suit was not 
brought within a year from the date of the fire, the right of 
action is barred. But in article 4 of the policy it is provided that 
“the time during which such test case (the one required to be 
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brought in the courts of the state of New York) is pending shall 
not be considered a part of the time above limited in which 
suit may be brought hereon against such other underwriters,” 
and, as by excluding the time during which the so- -called test suit 
was pending in New York it appears that the present suit was 
brought within a year from the time of the fire, this objection 
fails also. 

It follows, therefore, that in accordance with the order of the 
superior court there should be judgment for the plaintiffs for 
$100 and interest from the date of the writ. 

Judgment for the plaintiffs. All concurred. 


SUPREME COURT OF SOUTH CAROLINA. 


RAWL 
vs. 


AMERICAN CENT. INS. CO.* 


PAYMENT TO MORTGAGEE—EFFECT OF PROVISION. 


An insurance policy making the loss payable to a mortgagee, as his 
interest appears, insures the owner’s, and not the mortgagee’s interest, 
and the latter’s interest depends upon the breach or performance of 
the contract by the owner. 


(For other cases, see Insurance, Cent. Dig. §§ 1444-1447; Dec. Dig. § 581.) 


FIRE INSURANCE—CANCELLATION OF POLICY—NOTICE TO 
MORTGAGEE—NECESSITY. 


A fire policy provided that the loss, if any, should be payable to a person 
named therein, as his interest might appear, subject, however, to the 
conditions of the policy, and that if, with the company’s consent, an 
interest should exist under the policy in favor of a mortgagee, the 
conditions should apply in the manner expressed in such conditions 
relating to such interest as should be attached hereto, and further 
provided that “this policy shall be canceled at any time at the 
request of the insured, or by the company, by giving five days’ notice 
of such cancellation.” Held, that the company was bound to give 
five days’ notice of cancellation to the mortgagee named in the policy, 
to whom the loss was payable as his interest appeared. 


(For other cases, see Insurance, Cent. Dig. §§ 500-503; Dec. Dig. § 229.) 


FIRE INSURANCE—CONSTRUCTION OF CONTRACT. 


The language of a fire policy should be construed most strongly against the 
company, and, if doubtful, that meaning most favorable to imposing 
liability should be adopted. 

(For other cases, see Insurance, Cent. Dig. §§ 2092, 294-298; Dec. Dig. § 
146.) 





* Decision rendered, April 8, 1913. 77 S. E. Rep. 1013. 
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Appeal from Common Pleas Circuit Court of Aiken County ; 
H. F. Rice, Judge. 

Action by W. L. Rawl against the American Central Insurance 
Company. From a judgment for defendant, plaintiff appeals. 
Reversed. 


HeEnpErsons, of Aiken, for Appellant. 

Davis & Crorr and GuNnTER & GyLEs, all of Aiken, for Re- 
spondent. 

Woops, J. 

In this action, brought on a fire insurance policy, the circuit 
court sustained a demurrer to the complaint. The material facts 
alleged in the complaint, which, in considering the demurrer, 
must be taken as admitted, are as follows: The defendant, on 
July 1, 1911, issued an insurance policy to J. J. Jeffcoat on a 
house and sawmill and other machinery. The plaintiff held a 
mortgage on the property, and in order to protect him, by agree- 
ment between Jeffcoat, the plaintiff, Rawl, and the agent of the 
insurance company, these provisions were inserted in the policy: 
“Loss, if any, payable to Mr. W. L. Rawl of Batesburg, S. C., as 
his interest may appear, subject nevertheless to all the conditions 
of this policy.” The policy contains also these further provisions: 
“This policy shall be canceled at any time at the request of the 
insured, or by the company, by giving five days’ notice of such 
cancellation ;’ and “if, with the consent of this company, an in- 
terest under this policy should exist in favor of a mortgagee, or 
any person or corporation having an interest in the subject of 
the insurance other than the interest of the insured as described 
herein, the conditions hereinbefore contained shall apply in the 
manner expressed in such provisions and conditions of insur- 
ance relating to such interest as shall be written upon, attached, 
or appended hereto.” 

The defendant, on 20th of July, 1911, notified Jeffcoat, the 
owner, of its election to cancel the policy, took the policy up and 
paid to Jeffcoat the unearned portion of the premium, taking his 
cancellation receipt therefor. No notice was given to Rawl of 
the company’s election to cancel, except a verbal notice on 28th 
of July, 1911, the day the property was destroyed by fire. 

(1, The main question involved is whether, under the 
terms ot the policy, Rawl was entitled to the five days’ notice of 
cancellation prescribed by the policy. There can be no doubt 
that under a policy like this a mortgagee or other person named 
as the payee, as his interest may appear, holds his protection un- 
der the policy subject to having it defeated by any act or omission 
of the assured which, under the policy, produces a forfeiture. 
Under such a policy it is the owner’s, not the mortgagee’s interest 
that is insured, and the mortgagee must stand or fall on the per- 
formance or breach by the owner of his contract. Bates vs. Equi- 
table Insurance Co., 10 Wall. 3, 19 L. Ed. 882; Brunswick Sav- 
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ings Institution vs. Commercial Union Insurance Co., 68 Me. 313, 
28 Am. Rep. 56; Ermentrout vs. American Fire Ins. Co., 60 
Minn. 418, 62 N. W. 543; Scania Insurance Co. vs. Johnson, 
22 Colo. 476, 45 Pac. 431; Delaware Insurance Co. vs. Greer, 
120 Fed. 916, 57 C. C. A. 188, 61 L. R. A. 137; Vancouver Na- 
tional Bank vs. Law Union & Insurance Co. (C. C.) 153 Fed. 
440. But the question here is not as to the result to the mortgagee 
of an act or omission of the assured producing a forfeiture of the 
policy, but what under a reasonable construction of the terms of 
the policy, did the insurer undertake to do as a condition of its 
right to cancel? While the insurance company does not under- 
take to insure the mortgagee’s interest, it places his name in the 
contract as one of the parties in interest; and it usually does so 
with full knowledge that it is of the utmost importance to the 
mortgagee that he should have notice of the cancellation of the 
policy, so that he may either obtain other insurance or insist on 
payment of his debt. In the face of these conditions, it stipulates 
in general terms that it may cancel the policy “by giving five 
days’ notice of such cancellation.” Elsewhere in the policy, in 
almost all instances, the duties imposed are mentioned as duties 
imposed on the insured; but the burden placed on itself to give 
notice of cancellation is not expressly limited to the insured. 

[3] Is it not reasonable to construe the stipulation as mean- 
ing that notice shall be given to all persons who are, by the terms 
of the policy, interested in maintaining it in force? Such a con- 
struction seems all the more fair and just when it is considered 
that the policy is written by the company, and for that reason 
the language is to be construed most strongly against it. If the 
meaning is doubtful, or the language is calculated to mislead, the 
courts will adopt the meaning most favorable to the maintaining 
of the liability. Sample vs. Insurance Co., 46 S. C. 491, 24 S. E. 
334, 47 L. R. A. 696, 57 Am. St. Rep. 701; Edgefield Mfg. Co. 
vs. Marland Casualty Co., 78 S. C. 73, 58 S. E. 969; Royal In- 
surance Co. vs. Martin, 192 U. S. 149, 24 Sup. Ct. 247, 48 L. Ed. 
385. 

In Lattan vs. Royal Insurance Co., 45 N. J. Law, 453, the pre- 
cise point was involved, and it was held that the mortgagees were 
entitled, under the terms of the policy, to notice of cancellation. 
In that case the court said: “A mortgagee under such a policy 
takes the contract of insurance subject to the conditions of the 
policy, and under the liability to have his rights defeated by a 
breach of the conditions of insurance by the assured; but never- 
theless he takes under a contract with the insurer to pay his 
according to the terms of the policy. State Insurance Co. vs. 
Maackens, 38 N. J. Law, 564. The contract with the mort- 
gagee is for insurance for the full term for which the policy is 
issued. The condition in question does not specify to whom 
notice shall be given, and on the plainest principles of justice the 
insurer, under such a stipulation, cannot terminate the contract 
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of insurance by withdrawing it before the expiration of the term 
specified by the contract without notice to the mortgagee. So far 
as the interest of the mortgagee is concerned; cancellation of the 
policy without notice to him would be unavailing.” 

We conclude that the plaintiff was entitled to five days’ no- 
tice of cancellation under the allegations of the complaint, and 
that the demurrer should have been overruled. 

Reversed. 

Gary, C. J., and Hydrick, Watts, and Fraser, JJ., concur. 


SUPREME COURT OF MISSISSIPPI. 


MOSELEY 
vs. 


LIVERPOOL & LONDON & GLOBE INS. CO. (No. 15,847.)* 


REINSURANCE—NATURE OF CONTRACT—INDEMNITY—AC- 
TION BY INSURED—“CEDE”—“CESSION.” 

Defendant contracted with the M. Insurance Company to reinsure risks in 
consideration of 75 per cent of the premiums, obligating itself to pay 
to the insurer its contractual proportion of the losses on the risk 
assumed, such liability to be governed by a memorandum of net 
retentions by the M. Company and the maximum amount of cessions 
to be made by defendant; the M. Company being required to make 
reports showing the time when the liability of defendant began, with 
the option to defendant, after notice, to reject risks and cancel its 
liability attaching at the time the original policy was written, but that 
no accepted risk could be canceled. except on terms agreeable to both 
parties. Held, that the words “cede” and “cession” meant the appor- 
tionment of fixation of the amount of reinsurance to be accepted by 
defendant and not a transfer of the risk to defendant as reinsurer, in 
the sense that the M. Company divested itself of the risk and 
burdened defendant with the same, and that the contract was therefore 
strictly one of reinsurance, on which a policyholder could not sue. 


(For other cases, see Insurance, Cent. Dig. §§ 1811, 1812, 1818, 1819; Dec. 
Dig. § 679.) 
(For other definitions, see Words and Phrases, vol. 2, p. 1024.) 


Appeal from Chancery Court, Yazoo County; G. G. Lyell, 
Chancellor. 

Action by Mrs. Mary L. Moseley against the Liverpool & 
London & Globe Insurance Company. Judgment for defendant, 
and plaintiff appeals. Affirmed. 





* Decision rendered, March 17, 1913. 61 S. Rep. 428. 
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CAMPBELL & CAMPBELL and E. L. Brown, all of Yazoo City, 
for Appellant. 

Hirscuo, Dent & LANDAU and McCrLaurin, ARMISTEAD & 
BRIEN, all of Vicksburg, for Appellee. 


Cook, J. 

The Liverpool & London & Globe Insurance Company and the 
Mississippi Home Insurance Company, both engaged in the in- 
surance of property against loss by fire, in June, 1905, entered 
into the following contract and agreement :— 

“Agreement of reinsurance this day entered into between the 
Mississippi Home Insurance Company, of Vicksburg, Miss., 
which shall hereafter be known as the party of the first part, and 
the Liverpool & London & Globe Insurance Company, of Eng- 
land, which shall hereafter be known as the party of the second 
part, upon such property, for such periods, for such rates of 
premiums, and at such locations in the state of Mississippi and 
Louisiana as may be more specifically described in the daily re- 
ports which are to be furnished the party of the second part by 
the party of the first part: It is understood and agreed that 
all risks declared under this agreement of reinsurance shall 
attach and become binding upon the party of the second part at 
and from the time of the issuance of the policy of the party of 
the first part by their representatives. Such liability, however, 
shall be governed by the memorandum of net retentions of the 
party of the first part, and the maximum amount of cessions to 
be made by the party of the second part as follows :— 

“No. 2. Memo. of net retentions of the Mississippi Home In- 
surance Co. and maximum amount of cessions to be made the 
Liverpool & London & Globe Ins. Co. :— 


“Mississippi Home’s 
“Retention. L. & L. & G. Acceptance. 
“$1,500 00 Dwelling reer $ 
Brick store building......... «+. 5,000 00 
Brick. phase ok wee. 5,000 00 
Frame store and stocks " (isolated) . 2,500 00 
Frame store and stocks (in range) 2,500 OO 
Gins, system 5,000 00 
To be a system gin, ‘the same must be 
equipped with condensers, feeders, blow- 
ers, suction elevator, double box revolving 
press, and flint flues. 
Gins, not system.... 2,000 00 
This latter class to embrace all gins 
which do not qualify as system gins, as 
above defined. 
Oil mills 
Saw mills...... 
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Saw mills which are acceptable under 
this agreement must consist of a reasonable 
protection acceptable to the L. & L. & G. 
Ins. Co 
Cotton in press, warehouses or yards.... 2,50000 
This latter is not to embrace cotton on 
yards within 150 feet of a gin. 


“For all classes of business not included in the above, the L. 
& L. & G. Ins. Co. The limits of acceptance and cessions to 
and by the L. & L. & G. Ins. Co. may be modified by mutual 
agreement in record form at any time. 

“Daily reports of cessions to be mailed the party of the 
second part not later than the succeeding business day after the 
receipt of report at the office of the party of the first part. 
All such cessions will be considered accepted by the party of the 
second part, unless notice of rejection is immediately mailed or 
telegraphed by the party of the second part to the party of the 
first part on the day of the receipt of report of cessions by the 
party of the second part, and it is agreed that the party of the 
second part will not cancel any risk after acceptance unless for 
reasons satisfactory to both parties to the contract. 

“When any policy of the party of the first part is reinsured 
by the party of the second part and such policy is renewed by 
the agent of the party of the first part, such reinsurance shall be 
automatically renewed for account of the party of the second 
part in keeping with the net retentions, and memorandum of 
acceptance above enumerated. 


“The party of the second part agrees to a pro rata share of 
all expenses, legal and otherwise, incurred in the adjusting or 
resisting of any claim upon the party of the first part under 
policies reinsured by this agreement. The said cessions shall 
be subject to the same risk, conditions, valuations, and mode of 
settlement, indorsements, and assignments as may be assumed 
or adopted by the party of the first part. Loss, if any, payable 
pro rata at the same time and in the same manner as if effected 
by the party of the first part. 

“The party of the first part is to apprise the party of the 
second part of cessions by daily reports, being copies of the 
originals received from their representatives. All notices or 
indorsements or cancellations are to be promptly supplied to the 
party of the second part on blanks provided for that purpose. 
All settlements for premiums on cessions to be made in New 
York or New Orleans exchange within 30 days after the con- 
clusion of the month. The rate of commission to be allowed the 
party of the first part to be 25% upon the net balance of each 
month. 

“This agreement to take effect immediately on signature, and 
is concluded for an unlimited time; but it can be canceled by. 
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giving written notice thereof, the cancellation to take effect 
thirty days after receiving such notice, but not to affect current 
liabilities of the party of the first part to the party of the second 
part, which are to be liquidated in the ordinary way after such 
notice has been given.” 

In February, 1906, the Home Insurance Company issued its 
policy to appellant for $2,500, and ceded $1,000 thereof to 
appellee, which was accepted by it. The property insured was 
destroyed by fire, and this suit was brought by the holder of the 
policy against appellee, and is based upon the above contract. 

It is the contention of appellant that the contract between 
appellee and the Home Insurance Company was not one of re- 
insurance, that is, a contract to idemnify the latter company 
against loss to appellant under its policy in her favor, but that 
the so-called insurance contract was an obligation on the part 
of appellee to pay its pro rata of any loss which might be sus- 
tained by appellant, and against which the Mississippi Home 
Insurance Company has insured her. In other words, appellee 
agreed to pay its pro rata of any loss that appellant might 
sustain, and not to idemnify the Mississippi Home Insurance 
Company for the pro rata of any sum it might have to pay ap- 
pellant on account of such loss. 

It is the position of appellee that the contract is an ordinary 
contract for reinsurance, to indemnify the insurer, and not the 
insured, against loss. It seems to be the theory of appellant that 
the fact that the contract was a contract antecedent to the issu- 
ance of the policies upon risks to be indemnified by appellee, and 
that it agreed to pay its pro rata share of the expense of ad- 
justing claims of loss, and that it was to settle with the insured 
in the same manner and to the same extent as the insurer was 
bound by its policy to settle with the insured, constitutes this 
agreement either a partnership between the two insurance com- 
panies, or that the insuring company was the agent of appellee 
in securing the insurance for it, or that the agreement to take 
over insurance thereafter to be written was an assumption of 
the payment to policyholders of all losses which resulted to the 
policyholders, and not simply to pay to the insurer the amount 
which the insuring company was obliged to pay to its policy- 
holders. 

It is settled beyond all peradventure that contracts of re- 
insurance are contracts of indemnity of the insurer, and that 
there is no privity between the insured and the reinsuring com- 
pany. This is so well settled that it is unnecessary to cite au- 
thority in support of it. Indeed; appellant recognizes this to be 
the true rule, but insists that the contract here involved was not 
a contract of reinsurance. We have stated the positions of the 
parties to this controversy, and copied into this opinion the con- 
tract involved. Exclusive of mere detail, the contract means 
that the reinsurer, in consideration of 75 per cent of the pre- 
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miums received by the insurer, obligates itself to pay to the in- 
surer its contractual proportion of the losses upon the risk 
assumed by the insurer. This is the well-understood and long- 
established contract of reinsurance. The details do not change, 
or in any way effect, the obligations of the reinsurer. The meas- 
ure of the reinsurer’s obligation to the insurer is the obligation 
of the insurer to the insured, to*be determined by the terms of 
the policy of insurance issued to the insured. In other words, 
the reinsurer undertakes to indemnify the insurer upon a certain 
proportion of its legally ascertained losses. 

The details of report, cession, and settlement between the in- 
surer and this company amount to no more than a scheme or 
plan whereby (a) the time when the liability of this company 
to the insured began; (b) the option of this company, after 
notice, to reject risks, and cancel its liability attaching at the time 
the original policy was written; (c.) that no accepted risk can be 
canceled, except upon terms agreeable to both parties. This it 
seems to us, constitutes an agreement of reinsurance, and does 
not amount to a taking over of the business of the Mississippi 
Home Company. The words “cede” and “cession,” occurring in 
the contract, evidently mean the apportionment of fixation of 
the amount of reinsurance to be accepted by the reinsurer, and 
do not mean a transference of the risk to the reinsurer, in the 
sense that the insurer divests itself of the risk and burdens the 
reinsurer with same. The question here involved is fully dis- 
cussed, and all of the authorities upon every phase of the case 
are cited, by Mr. Freeman in his note to Barnes vs. Hekla Fire 
Insurance Co., reported in 45 Am. St. Rep. 438. Affirmed. 


COURT OF APPEALS OF KENTUCKY. 


GERMAN MUT. FIRE INS. CO. 


vs. 
WEIKEL.* 


RIGHT OF INSURER TO CANCEL POLICY. 


Under Ky. St. § 712, providing that mutual fire insurance companies may 
for any reason satisfactory to the directors or executive committee 
exclude any member and when thus excluded cancel or withdraw his 
policy, where a policy provided separate amounts of insurance on 
separate buildings, the company could, pursuant to a provision of the 
policy, cancel the insurance on one of such buildings for failure to 
keep it in repair, the insurance on the different buildings being 


* Decision rendered, April 18, 1913. 155. S. W. Rep. 373. 
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separable, especially where the parties treated it as separable by treat- 
ing the contract as in existence after one of the buildings had been 
burned and the loss settled. 


(For other cases, see Insurance, Cent. Dig. §§ 498, 499; Dec. Dig. § 228.) 
CANCELLATION OF POLICY—ACTS CONSTITUTING. 


Ky. St. § 7112, authorizing mutual fire insurance companies to exclude 
members for causes satisfactory to the directors or executive com- 
mittee, and providing that, when any member shall be excluded and 
the policy canceled, the secretary shall at once enter the same with the 
date thereof upon the records of the association and either inform in 
person or by mail notify the member of such exclusion, and that, 
after five days after mailing, the policy shall be canceled and all 
liability cease, was sufficiently complied with, where a member was 
notified that the insurance on one of the buildings covered by his policy 
was canceled, more than 30 days thereafter the entry was made on the 
books of the company, and subsequently and before the fire a member 
was given further notice by a premium assessment sent him omitting 
any assessment for the building in question. 


(For other cases, see Insurance, Cent. Dig. §§ 534-536; Dec. Dig. § 247.) 


Appeal from Circuit Court, Jefferson County, Common Pleas 
Branch, Third Division. 

Action by Fred Weikel against the German Mutual Fire In- 
surance Company. Judgment for plaintiff, and defendant ap- 
peals. Reversed and remanded. 


Frep Forcnt, Jr., and TyLer Barnett, both of Louisville, for 
Appellant. 
Barret, ALLEN & Arrxisson, of Louisville, for Appellee. 


Hopson, C. J. 

[1] The German Mutual Fire Insurance Company is a mutual 
company organized under the Kentucky statutes. It issued to 
Fred Weikel a policy of insurance on four separate buildings, as 
follows: On two-story brick metal-roof dwelling, $3,200. On 
brick M. & R. roof barn, $600. On frame cowshed, $1,000. On 
corncrib, $200. 

After the policy was issued the insurance on the dwelling was 
increased to $4,000. The brick barn burned, and the loss was 
paid by the company. The policy, among other things, contained 
provisions :— 

“Every member insured in this company must keep his or her 
property in good repair, and may be expelled for violation of this 
provision. It is the duty of members to notify the officers when- 
ever it may come within their observation that other members do 
not properly tend to their buildings or let them go to ruin. 

“Every member of this company has the right to surrender 
his policy, but all requirements arising by reason of the mem- 
bership held must first be complied with, and notice of the in- 
tended surrender must be given thirty days in advance. The 
company reserves the right to cancel the policy at any time.” 
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In June, 1910, the company learned that the frame cowshed 
was not in good repair, and in writing notified Weikel that it had 
canceled the insurance on this building but did not enter the can- 
cellation on the record until after thirty days. On September Ist, 
it made an assessment upon him for the remainder of his insur- 
ance amounting to $15, but not including the frame cowshed. 
On September 14th the cowshed burned, and after it burned he 
brought this suit to recover for the loss. The company defended 
on the ground that the policy as to the cowshed had been can- 
celed. The circuit court held that the attempted cancellation was 
void under section 712, Ky. St., which is a part of the act gov- 
erning such companies. Judgment having been entered in favor 
of the plaintiff, the defendant appeals. 

Section 712, Ky. St. is as follows: “An action may be brought 
by the corporation against any member thereof to recover all 
assessments which he may neglect or refuse to pay, made upon 
him under the provisions of this act, or the by-laws of the cor- 
poration. If the corporation is compelled to bring any such ac- 
tion in order to collect any such assessment, it may recover the 
amount so assessed, with 50 per cent thereof to be added there- 
to in addition to lawful interest, as a penalty for such neglect 
and refusal to pay within the time required. Any member who 
neglects or refuses to pay his assessment may,. for such reason, 
or for any other reason satisfactory to the directors or executive 
committee, be excluded by a majority of the directors or execu- 
tive committee, or as the by-laws may prescribe, from the cor- 
poration; and, when thus excluded, the secretary shall cancel 
or withdraw his policy or policies, and notify him of the fact, 
which shall prevent him recovering for any loss or damage sus- 
tained after such exclusion. Such member shall remain liable 
for the payment of any assessment made prior to his exclusion, 
and for penalty above provided, in case action has been or shall 
be brought against him therefor, within twelve months after the 
time it was due. The officers of every such corporation may 
proceed to collect any assessment, when due and unpaid for thirty 
days; and refusal and neglect on their part to endeavor to col- 
lect such assessments, or to perform any of the duties imposed 
by this article, shall render them liable, individually, for the 
amount lost by any person who loses by their neglect or refusal, 
and an action for same be maintained against them for such loss. 
If any member of the corporation shall be excluded therefrom, 
as herein provided, and the policy issued to him canceled, the 
secretary shall at once enter the same, with date thereof, upon 
the records of the association, and either inform in person or by 
mail notify the member of such exclusion; and if by mail the 
postage shall be prepaid, and the notice be addressed to the 
office given in the application or policy; and from and after 
such personal notice, or after five days after mailing said notice 
as herein required, such policy shall be canceled, and all liability 
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for such policy or policies shall cease; but the owner shall be 
entitled to receive from the corporation a repayment of an equi- 
table portion of all unearned money to which he has contributed, 
if any. The corporation shall have a lien upon the property in- 
sured to secure the payment of such assessments and calls as may 
be legally made under the contract of insurance, and in case of 
loss, the subsequent purchaser, or junior lienholder, shall be en- 
titled to the benefit of the insurance, and to the rights, benefits 
and privileges of the original insurer to the extent of his interest 
in the property.” 

It will be observed that by the statute a member who neglects or 
refuses to pay his assessment may, for such reason or any other 
reason satisfactory to the director of executive committee, be 
excluded; and, when excluded, his policy shall be canceled. 
Weikel did not fail to pay his assessment. The only thing com- 
plained of as to him is that the cowshed was allowed to get in 
bad repair, and he was not excluded as a member; for the re- 
mainder of his insurance was left in force, only the insurance on 
the cowshed being canceled. The circuit court held that the 
Legislature in providing for the formation of this class of fire 
insurance companies authorized them to expel a man or cut him 
off from membership for any satisfactory reason, and thus 
terminate his right to insurance; but that the statute does not 
authorize the society to retain the member as a member and 
refuse to carry the insurance on a part of the property embraced 
in the policy; that the contract between the association and its 
members is an entirety; that it has a right to refuse to carry the 
risk further and has a right to exclude the member from mem- 
bership; but that under the statute it must cancel the whole 
contract, not the insurance on a part of the property embraced 
in it. 

In Hurst Home Ins. Co. vs. Muir, 107 Ky. 148, 53 S. W. 3, 
21 Ky. Law Rep 828, the policy provided in substance that if the 
insured neglected to pay an assessment in thirty days, the liability 
of the company should cease until such a time as the insured was 
restored to membership in the company. Holding this provision 
of the policy void, we said: “The statute having expressly pro- 
vided the contingency upon which liability on the policy should 
cease, the association was without power to provide that it should 
cease in any other contingency, for this would be to add to the 
words of the statute. It appears in this case that the statute was 
not complied with; that, in fact, the policy was not canceled, or 
so entered by the secretary upon the records of the association. 
The notice mailed on August 10th conformed to the provisions 
of the policy above quoted, but it did not apprise appellees that 
they were excluded from membership in the association or that 
their policy had been canceled. This was a substantial matter ; 
for, by the statute having expressly provided how the liability 
on the policy might be terminated, appellees had a right to rely 
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upon their policy until it was terminated in the manner directed 
by the statute, especially as the assessment was by the statute re- 
coverable by action and a lien upon the property insured.” 

In that case the court had before it the validity of a clause in 
a policy suspending the policy while a premium was unpaid, and 
it: was held that such a clause was void under the statute. In 
this case an entirely different question is presented. The com- 
pany here by one policy insured four buildings. One of the 
buildings burned, and the loss was paid by the company. The 
policy was treated as a subsisting obligation so far as the other 
buildings were concerned. If the company had issued to Weikel 
four separate certificates insuring each of these buildings, it 
would hardly be maintained that if he failed to keep one of the 
buildings in repair, the company might not have canceled that 
policy without excluding him from membership and canceling the 
other three policies. We see no reason why the rights of the 
parties should be different when for convenience all of the build- 
ings are insured in one policy; and it seems to us that in the 
case before us the rights of the parties would be precisely the 
same if each building had been insured by a separate policy, and 
four policies had been issued instead of one. There is a sharp 
conflict of authority as to whether such contracts of insurance 
are to be treated as an entirety or as separable (see 19 Cyc. 674- 
676); but the rule in this state is that they are regarded as 
separable (Speagle vs. Dwelling House Ins. Co., 97 Ky. 646, 31 
S. W. 282, 17 Ky. Law Rep. 610), and this ruling seems to be 
in accord with the weight of authority (Miller vs. Delaware Ins. 
Co., 14 Okl. 81, 75 Pac. 1121, 65 L. R. A. 173, 2 Ann. Cas. 17; 
Arkansas Ins. Co. vs. Cox, 21 Okl. 873, 98 Pac. 552, 20 L. R. 
A. [N. S.] 775, 129 Am. St. Rep. 808). In this case the parties 
treated the contract as separable, for they both treated the con- 
tract as in existence as to the other buildings after the brick barn 
had been burned and the loss had been settled. As the contract 
was separable, we see no reason why the insurance company 
could not cancel the contract as to one of the buildings which had 
become in an unsatisfactory condition, and leave it in force as 
to the other buildings. To rule otherwise would be to look at the 
form of the contract rather than the substance of it, and to ig- 
nore the rules that such a contract is separable. 

[2] It is true in canceling the contract the company should fol- 
low the statute, but we think this was substantially done. No- 
tice in writing was given that the policy as to the frame cowshed 
was canceled. It is true that at this time the entry had not been 
made by the secretary on the books of the company that the policy 
was canceled; but the entry was subsequently made, and the 
notice of the assessment of September lst, which was received 
by Weikel some time before the fire, apprised him that this can- 
cellation had been made, for the premium on the cowshed was 
omitted from the assessment. He therefore had actual notice 
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of the cancellation of his policy, and had had ample time to pro- 
tect himself by other insurance before the fire. 

We therefore conclude that under the evidence the court 
should have instructed the jury peremptorily to find for the de- 
fendant. Of course, in those states where the rule is maintained 
that such contracts are not separable, a different conclusion 
would be reached; but it seems to us that upon reason and 
authority the conclusion we have reached inevitably follows if 
the contract is separable. 

Judgment reversed and cause remanded for further proceedings 
consistent herewith. 


SUPREME COURT OF TENNESSEE. 


DAVIS 
US. 


HOME INS. CO.* 


FORFEITURE OF POLICY — NONPAYMENT OF PREMIUMS — 
VALIDITY OF PROVISION. 


A provision in an insurance policy that if any installment of premium 
shall not be paid at maturity, or if any note given for the whole or any 
part of the premium shall not be paid promptly when due, the policy 
shall be suspended and of no effect until such installment or note is 
paid, is valid and enforceable, so that for a loss occurring while the 
insured is in default no recovery can be had. 

ir erg) cases, see Insurance, Cent. Dig. §§ 891, 895-902, 913; Dec. Dig. 

349. 


AGENTS—PREMIUMS—ESTOPPEL. 


The erroneous opinion of an attorney, regarded as an agent for the col- 
lection of a premium note, that a stay of judgment thereon was as 
good as a payment would not estop the insurer from asserting a 
suspension of the policy by reason of nonpayment of premiums, since 
an seer cannot be predicated upon an innocent mistake as to legal 
rights. 


(For other cases, see Insurance, Cent. Dig. §§ 948-951, 956-965; Dec. Dig. 
§ 375.) 


Certiorari to Court of Civil Appeals. 

Bill by J. B. Davis against the Home Insurance Company. 
From a judgment of the Court of Civil Appeals, affirming a 
decree in favor of complainant, defendant brings certiorari. De- 
cree of the chancellor and of the Court of Civil Appeals re- 
versed, and bill dismissed. 





* Decision rendered, April 3, 1913. 155 S. W. Rep. 131. 
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L. A. Licon and H. B. McGinness, both of Carthage, for 
Plaintiff. 

VERTREES & VERTREES of Nashville, and FisHer & FIsHEr, of 
Carthage, for Defendant. 


GREEN, J. 

This bill was filed to recover $725, the amount of a policy of in- 
surance issued by defendant company on certain property of the 
complainant, which property was destroyed by fire. There was 
a decree below in favor of complainant, which was affirmed by 
the Court of Civil Appeals, and the case is before us on certio- 
rari. 

[1] On May 7, 1909, this defendant issued upon the property 
in question a policy whereby it insured said property for a period 
of five years. In payment of the premium, complainant paid 
$12.60 in cash, and gave his note for $50.40, payable in annual 
installments of $12.60, each of said installments being due, 
respectively, on June I, 1910, June I, 1911, June I, 1912, and 
June I, 1913. 

The installment of this note falling due June 1, 1910, was not 
paid, and in the fall of that year the note was sent for collection 
to Fisher & Fisher, attorneys at Carthage. Some negotiations 
were had between these attorneys and the complainant. Com- 
plainant first expressed a desire to obtain a cancellation of the 
policy and a release of liability on his note by payment of the 
short-term rate, and was advised by the company what it would be 
necessary for him to pay to become so released. He did not 
pay the short-term rate, however, nor did he pay the past due 
installment, and finally the company sued him for the full amount 
of the note, interest, and attorney’s fees, and obtained judg- 
ment against him for $63.65 May 27, 1911. The note contained 
a provision for the payment of attorney’s fees, and also con- 
tained a provision to the effect that the failure to pay any install- 
ment of said note when due rendered the whole note due and 
payable at the option of the company. 

Judgment, as before stated, was rendered against the com- 
plainant May 27, 1911, before a justice of the peace, and this 
judgment was stayed. Before the expiration of the stay, to wit, 
on October 1, 1911, the property insured was destroyed by fire. 

The following clause is contained in the application made by 
complainant Davis for this insurance. 

“If any installment of premium for the policy that may be 
issued upon this application shall not be paid at maturity, or if 
any single payment, promissory note (acknowledged as cash or 
otherwise) given for the whole or any portion of the premium for 
the policy that may be issued upon this application, shall not be 
paid promptly when due, then said policy shall be suspended, in- 
operative, and of no force or effect until such installment or 
promissory note is paid. The company shall not be bound by 

Vol. XLII.—52. 
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any act done or statement made by or to any agent or other per- 
son, which is not contained in this application.” 

In the policy issued to complainant are the following provi- 
sions :— 

“But it is expressly agreed that this company shall not be lia- 
ble for any loss or damage that may occur to the property here- 
in mentioned while any installments of this installment note 
given for premium on this policy remains past due and unpaid, 
or while any single payment, promissory note (acknowledged as 
cash or otherwise) given for the whole or any portion of the pre- 
mium, remains past due and unpaid. Payments of notes and 
installments thereof must be made to the said Home Insurance 
Company at its Western Farm Department office in Chicago, Il- 
linois, or to a person or persons especially authorized to collect 
the same for the company.” 

“The company may collect by suit or otherwise any past-due 
note or installments thereof, and receipt from the said Chicago 
office of the company for the payment of past-due notes or 
installments must be received by the assured before there can be 
a revival of the policy. Such revival to begin from the time of 
said payment, and in no case to carry the insurance beyond the end 
of the original term of the policy.” 

In a suit against this same company upon a contract, except in 
dates and figures identical in terms with this, the court said :— 

“Construing the contract evidence by these instruments in ac- 
cordance with the intent of the parties as herein plainly expressed, 
we are of opinion that the Home Insurance Company contracted 
with the complainants to insure their property described in the 
policy against loss by fire for five years, from March 19, 1902, to 
March 19, 1907, for the consideration of $60, $12 to be paid in 
cash and a like sum on the Ist day of each succeeding January 
until the entire premium was paid, with the express provision 
that the policy shall be suspended and the company be not liable 
for any loss occurring while any of said payments may be due 
and unpaid, with a further right in the company to declare all 
of the premiums then unpaid due and to collect same. * * * 
The stipulation for a suspension of liability under a policy in 
case of default in payment of the premium is a reasonable one, 
made to enforce prompt payment of that part of the premium 
for which credit is given. It violates no principle of public policy 
or rule of the common or statute law, and is valid. Such a 
stipulation only becomes effective and injurious to the insured 
upon their own default in a matter of which they have full 
notice and about which they cannot be mistaken. These being 
the terms of the contract, the decision of the case is without 
difficulty. The well-settled rule, as stated and enforced in the 
adjudged cases of all courts of last resort to which we have had 
access, and laid down in the text-books of authority upon this 
subject, is that provisions of this character in insurance policies 
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are valid and enforceable, and that, if the loss occurs while the 
insured is in default within the terms of his policy, no recovery 
can be had.” McCullough vs. Insurance Co., 118 Tenn. 263, 100 
S W. 104, 12 Ann. Cas. 626. 

To the same effect are the cases of Dale vs. Continental In- 
surance Co., 95 Tenn. 38, 31 S. W. 266, and Equitable Insur- 
ance Co. vs. Harvey, 98 Tenn. 641, 40 S. W. 1092. 

It thus appears that the various provisions of the policy here 
sued upon, as quoted above, are held valid and enforceable in 
this state. 

(2) It is not contended on behalf of the complainant that the 
stay of the judgment operated as a payment of this note. Such 
contention, of course, could not be sustained. The obligation is 
not discharged by the stay. The ground upon which the decree 
of the courts below is based is that by reason of certain conduct 
of Mr. Fisher, in whose hands this premium note was placed for 
collection, the company became estopped to deny liability, and to 
insist on the forfeiture, or rather, suspension, of the policy. 

It appears that the complainant, Davis, contested the insur- 
ance company’s right to recover on this note, and, when judg- 
ment was given by the magistrate in the company’s fayor, com- 
plainant proposed to appeal the case to the circuit court, and had 
some conversation with Mr. Fisher relative to this appeal. 
Complainant says :— 

“I asked Mr. Fisher if I was to stay it, would it be all right? 
and he said, if I stayed it, it would be just as good as if it was 
paid. I didn’t have the money to pay the judgment right then. 
He said the insurance would be just as good as if I were to pay 
the note off, if I stayed it.” 

Asked why he did not appeal, complainant replied :— 

“It was what Mr. Fisher said to me. He had always been my 
friend, and I took what he said.” 

It is proper to say that Mr. Fisher denies making any such 
statement as this to the complainant prior to the entry of the 
stay. Other evidence is offered by both sides as to what was said 
by Mr. Fisher. The chancellor and the Court of Civil Appeals, 
however, have concurrently found that Mr. Fisher did advise 
complainant as indicated in complainant’s testimony, and that, 
acting on this advice, complainant thereupon stayed the magis- 
trate’s judgment. 

We are referred to the case of Insurance Co. vs. Fallow, 110 
Tenn. 720, 77 S. W. 937, and other cases, to the effect that in- 
surers are estopped to insist upon forfeiture for nonpayment of 
premiums when due, if the insured has been led to believe, by 
any course of action, representation, or dealings of the insurer, 
that a forfeiture will not be insisted upon. This rule of law was 
applied to the present case by the courts below, with the result 
that decrees were rendered for the complainant. 

While conceding the soundness of the principle stated above 
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and relied on by the complainant, we do not think it can find 
present application. 

(3) Fisher and Fisher were merely attorneys at law, to whom 
the collection of this note was intrusted. Attorneys have no 
power to surrender substantial rights of their clients without ex- 
press authority. 3 Am. & Eng. Enc. of Law (2d Ed.) 357; Holms 
vs. Johnston, 12 Heisk. 158. 

(4) They cannot accept payment of a claim in anything but 
money, unless so authorized by their client. Kenny vs. Hazeltine, 
6 Humph. 63; Baldwin vs. Merrill, 8 Humph. 139. 

They have no power to accept the notes of third persons in 
payment of claims intrusted to them for collection. 3 Am. & 
Eng. Enc. of Law (2d Ed.) 363; Fitch vs. Scott, 3 How. ( Miss.) 
314, 34 Am. Dec. 86. They cannot accept a deed of trust. 
Pendexter vs. Vernon, 9 Humph. 84. 

In view of the provisions of this contract, and in view of the 
general limitations upon the powers of attorneys at law noted in 
the authorities above, it must be conceded that, as an attorney at 
law, Mr. Nelson Fisher, who had charge of this matter, had no 
authority to bind the company, even if he had undertaken to 
make a definite agreement with complainant to accept a stayed 
judgment as payment of this premium note. It is not con- 
tended that Mr. Fisher did make such an agreement. All that 
it is claimed he did was to state to complainant that in his opinion 
a stay of the judgment would amount to payment. 

(5) It is insisted, however, that Mr. Fisher was more than an 
attorney in this matter; that he was an agent especially intrusted 
with collection of this company’s premium notes in this section; 
that it was the company’s habit to intrust him with such collec- 
tions; and that he had the usual authority of insurance agents 
to whom is committed the duty of collecting premiums. 

If all this be true, still we do not think Mr. Fisher’s statements 
to the complainant with reference to the effect of a stay of this 
judgment could be treated as a waiver of the company’s right to 
insist on the suspension provisions of the policy. 

Mr. Fisher did not undertake to make any contract for ex- 
tension, nor did he make any representation of fact whatever to 
the complainant. He only undertook to give his opinion as to 
the legal effect of a stay of this judgment upon the rights of 
the parties. 

As we have seen, this opinion was erroneous. A stay of judg- 
ment is not payment. Mr. Fisher was mistaken as to the legal 
rights of the parties under such circumstances. That it was an 
innocent mistake, honestly made, is not questioned. 

The law is well settled that “the acts and declarations of a 
party, based upon an innocent mistake as to his legal rights, will 
not estop him to assert the same.” 16 Cyc. 734. 

“An estoppel cannot be predicated upon an innocent mistake.” 
Vincent vs. Hall, 1 Shan. Cas. 597. See Harlan vs. Harlan, 15 
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Pa. 507, 53 Am. Dec. 612; Davis vs. Bagley, 40 Ga. 181, 2 Am. 
Rep. 570, and other cases cited in note 21; 16 Cyc. 734. 

So, upon the authorities, it is manifest that the defendant 
company is not here estopped from insisting upon the provisions 
of this policy by reason of the acts of Mr. Fisher. This must 
be true, whether Mr. Fisher be regarded as attorney or agent. 

Other matters are raised in the case, but not seriously insisted 
on at the bar, and will not here be considered. 

It appears in the record that complainant has offered to pay 
this judgment to the company several times, but the latter has 
refused to receive it. If the company hereafter insists on the 
right to collect the entire amount of the magistrate’s judgment, 
which has been stayed, other questions will perhaps arise, which 
may then be dealt with. 

The decree of the chancellor and of the Court of Civil Appeals 
will be reversed, and the bill dismissed, at complainant's cost. 


SUPREME COURT OF OKLAHOMA. 


ST. PAUL FIRE & MARINE INS. CO. 


vs. 


PECK. 


AVOIDANCE OF POLICY—INCUMBRANCE AND LEVIES. 

The conditions in a policy of insurance which prohibit incumbrance and 
levies without the consent of the insurer, declaring the policy void in 
case of breach of such conditions, is not only legal and conformable 
to public policy, but reasonable and proper. 

(For other cases, see Insurance, Cent. Dig. $$ 829-839; Dec. Dig. § 330.) 


WAIVER OF RIGHT TO AVOID—POWER OF AGENT. 

The conditions in a policy which provide that no local or soliciting agents 
of the company have power to change, modify, or waive any of the 
provisions in the policy, are valid as to all policies issued prior to 
statehood ; and in an action on a policy, w here it appears that after the 
issuance and acceptance of the policy, in violation of the express pro- 
visions of the policy, the property insured had been incumbered by two 
separate chattel mortgages, without the knowledge, consent, or implied 
waiver on the part of the insurer, such policy is void, and the insured 
cannot recover. 


(For other cases, see Insurance, Cent. Dig. §§ 829-839, 952-955; Dec. Dig. 
§§ 330, 376.) 


* Decision rendered, Feb. 18, 1913. 130 Pac. Rep. 805. Syllabus by the 
Court. 








822 Insurance Law Journal Vol. 42.  [June, 1913. 


Commissioner’s Opinion, Division No. 2. Error from Dis- 
trict Court, Kingfisher County; A. H. Huston, Judge. 

Action by S. E. Peck against the St. Paul Fire & Marine In- 
surance Company. Judgment for plaintiff, and defendant brings 
error. Reversed, with instructions to dismiss action. 


Houston & Brooks, of Wichita, Kan., and F. L. Boynron, of 
Kingfisher, for Plaintiff in Error. 

D. K. CUNNINGHAM and L. R. WErss, both of Kingfisher, for 
Defendant in Error. 

Harrison, C. 

This suit was filed March, 1909, by S. E. Peck against the St. 
Paul Fire & Marine Insurance Company to recover on a $500 
policy, wherein defendant insured a certain stallion against loss 
by lightning. The cause was tried April 10th, and judgment 
rendered in favor of the plaintiff for $543. From this judgment 
and order overruling motion for a new trial, defendant appeals. 

Several questions of error are assigned, the fmost material of 
which is that after the policy was issued, and without the knowl- 
edge or consent of the company and against the express provi- 
sions of the policy, the property was incumbered by two separate 
chattel mortgages, one for $350 and a later one for $412. The 
plaintiff alleged the death of the horse by lightning, alleged a 
compliance with all the provisions of the policy and conditions 
precedent to an action, asked judgment for $500, the face of the 
policy. and interest from the date of loss, and for an attorney’s 
fee of $150. Defendant answered upon three grounds: First. 
That, the amount in controversy being in excess of $200 and not 
exceeding $500, exclusive of interest, the district court had no 
jurisdiction; that under chapter 27, Sess. Laws 1907-08, exclu- 
sive original jurisdiction of the cause was in the county court. 
The second defense was a general denial. And for the third de- 
fense defendant denied any liability under the policy, for the rea- 
son that after the policy had been issued, and without the knowl- 
edge or consent of the company and against the express 
provisions of the policy, plaintiff had incumbered the insured 
property by two separate chattel mortgages, the first for $350 the 
second for $412; that the policy was therefore void, and de- 
fendant not liable thereunder. 

The policy contained the following provisions: “This entire 
policy shall be void at the election of the company, if, without the 
consent of the secretary or general agent of the company indorsed 
hereon, other insurance is now or shall hereafter be taken out on 
any of the property above described; or if the property or any 
part thereof be or become incumbered by lien, mortgage or other- 
wise, * * * or if any change take place in the title or posses- 
sion of said property (except by succession by reason of death 
of the insured) * * *’—and the further provision that no 
local or soliciting agent is authorized to waive any of such pro- 
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visions. Defendant set out these provisions in the an- 
swer, and also attached as part of the answer a copy of each 
of the chattel mortgages against the property, and alleged 
that both of said mortgages against the property were in force 
and constituted valid and subsisting liens against said prop- 
erty at the time of the loss and alleged, further, that defendant 
had waived none of the provisions of said policy, and had no 
notice of the incumbrance until after suit was filed. Plaintiff 
demurred to the third defense, on the ground that it failed to 
state facts constituting a defense to the action. The demurrer 
was sustained, the plea to the jurisdiction overruled, and the 
cause tried upon the issues raised by the petition and general 
denial. Defendant excepted to the action of the court as to 
both rulings, and presents same as errors here. 

{1, As to whether the court erred in sustaining the demurrer 
to the “hind defense depends upon the validity of the provision in 
the policy prohibiting the incumbrance of the property without 
the consent of the company and the stipulation that none of the 
provisions of the policy shall be waived, except by order of the 
secretary and general manager indorsed on the policy. As to the 
validity of the incumbrance clause, especially in policies containing 
the stipulation that the policy shall become void if the property be 
incumbered without the consent of the company, and the further 
stipulation that none of the provisions of the policy shall be 
waived unless by consent of the company indorsed, etc., and that 
no local or soliciting agent shall have power to waive such pro- 
visions, there is very little conflict in the decisions. In fact, the 
courts, both state and federal, are practically in harmony on this 
question. In the case of Atlas Reduction Company vs. New 
Zealand oe: Company, 138 Fed. 497, 71 C. C. A. 21,9 L. 
R. A. (N. S.) 433, wherein the validity of such provisions is in- 
volved, it is said “Stipulations, such as are contained in this 
policy, have frequently been subjected to consideration in the 
courts, and their validity is not open to question. Carpenter vs. 
Providence Washington Ins. Co., 16 Pet. 495, 512, 10 L. Ed. 1044, 
1057 ; Imperial F. Ins. C. vs. Coos County, 151 U. S. 452, 463, 
14 Sup. Ct. 379, 38 L. Ed. e 236; Northern Assur. Co. vs. 
Grand View Bldg. Ass’n, 183 U. S. 308, 361, 364, 22 Sup Ct. 133, 
46 L. Ed. 213, 234, 236; Hunt vs. Springfield F. & M. Ins. Co.. 
196 U. S. 47, 25 Sup. Ct. 179, 49 L. Ed. 381; Forbes vs. Agawam 
Mut. F. Ins. Co., 9 Cush. [ Mass.] 470; Worcester Bank vs. Hart- 
ford F. Ins. Co., 11 Cush. [ Mass.] 265, 59 Am. Dec. 145; Walsh 
vs. Hartford F. Ins. Co., 73 N. Y. 5; Smith vs. Niagara F. Ins. 
Co., 60 Vt. 682, 691, 15 Atl. 353, 1 L. R. A. 216, 6 Am. St. Rep. 
144; Cleaver vs. Traders’ Ins. Co., 71 Mich. 414, 39 N. W. 571, 15 
Am. St. Rep. 275; Meyers vs. Germania Ins. Co., 27 La. Ann. 63; 
Girard F. & M. Ins. Co. vs. Hebard, 95 Pa. 45; Hutchinson vs. 
Western Ins. Co., 21 Mo. 97, 64 Am. Dec. 218.” 

Also in Dover Glass Works vs. American Fire Insurance Co., 
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1 Marv. (Del.) 32, 29 Atl. 1039, 65 Am. St. Rep. 264, a leading 
case on the question of validity of such provisions, the Supreme 
Court of Delaware said: “It is competent for the insurer to pre- 
scribe the terms and conditions upon which it will take the pro- 
posed risk, provided they are not illegal nor contrary to public 
policy. The acceptance of these conditions consequently imposes 
upon the insured the duty of a substantial compliance therewith, 
and any neglect thereof in any material respect, unless waived or 
condoned, will relieve the insurer from liability in case of loss, 
whether it can be traced to such neglect or not. One reason for 
this is that he has, by agreeing to the terms upon which the insur- 
ance was made, shut the door against any inquiry as to the cause 
of the loss. Another and a more general reason is that, when a 
right and a duty springing from a contract are united in one of 
the parties thereto, he must show a performance of the one before 
he can assent to the other. Are the conditions referred to illegal 
or contrary to public policy? They are neither. They are not 
forbidden by any legal precept, either written or unwritten. 
Certainly, clauses or conditions inserted in a contract, which in- 
duced caution as to conduct of either party in respect to the sub- 
ject-matter thereof cannot be held as being repugnant to any of 
the rules and maxims relating to the broad subject of public 
policy, because anything that stimulates diligence and good faith 
between contracting parties is highly promotive of the general, 
as well as the individual, good. The tendency of such limitations 
upon the liabilities of insurance companies is to diminish the need- 
less destruction of property, and obviate the necessity of increas- 
ing the rates of insurance to a point where they are intolerable, 
in order to cover the disbursements made to unworthy and dis- 
honest persons. The increased cost of insurance, it must be ad- 
mitted, is due in part to the increased risk occasioned by the 
fraud or neglect of a certain class of people owning insured 
property. The good have to suffer for the conduct of the bad. The 
honest and careful portion of every community have to pay for 
the carelessness and mala fides of their imprudent and _ evil- 
minded neighbors. Those who insure, as the plaintiff in this case 
did, for protection against unavoidable loss and accident, can 
well afford to submit to the requirements of the most rigid con- 
ditions for the sake of curtailing losses which are the result 
either of gross neglect or the torch of the incendiary. The con- 
dition prohibiting incumbrances and levies without the consent 
of the defendant, declaring the policy to be void in case of a 
breach thereof, is not only legal and conformable to public 
policy, but reasonable and proper.” 

This rule is now followed by the great weight of authorities. It 
is obvious, also, that an adherence to such doctrine must ultima- 
tely redound to the benefit of the insured; and the sooner it 
becomes universal the sooner a menace to property will have 
been stamped out, and an unjust burden on those who became in- 
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sured in good faith will have been removed. It must also be ob- 
served that, this policy having been issued prior to statehood, the 
clause, “that no local or soliciting agent of this company shall 
have power to change, modify or waive any of the provisions in 
the policy,” is valid. See Phcenix Ins. Co. vs. Ceaphus, 29 Okl. 
608, 119 Pac. 583, Sullivan vs. Mer. Town Mut. Ins. Co., 20 Okl. 
460, 94 Pac. 676, 129 Am. St. Rep. 761, State Mut. Ins. Co. vs. 
Craig, 27 Okl. 90, 111 Pac. 325, Home Ins. Co. of N. Y. vs. Bal- 
lard, 32 Okl. 723, 124 Pac. 316, following the rule in Northern 
Assur. Co. vs. Grand View Bldg Ass’n, 183 U. S. 308, 22 Sup. Ct. 
133, 46 L. Ed. 213. It is very clear that under the foregoing 
authorities the allegations contained in defendant’s third defense 
constituted a valid defense to the action—a defense which, if true, 
would defeat recovery. 

|3] The jurisdictional question arising from the question of 
the validity of section 2, art. 1, c. 27, Sess. Laws 1907-08, was 
settled by this court in the case of Poos vs. Shawnee Fire Ins. 
Co., 130 Pac. 153, recently decided, but not yet officially reported. 
In that case it was held that the statute giving exclusive original 
jurisdiction to the county court in all matters wherein the 
amount involved exceeds $200 and does not exceed $500, exclu- 
sive of interest, is valid. 

[4] In the case at bar, however, there are two other questions 
involved, which were not decided in the Poos Case, viz., whether 
the accrued interest and claim for attorney’s fees should be in- 
cluded in determining whether the district court had jurisdiction. 
We think not. ‘The statute in question specifically bestows exclu- 
sive, original jurisdiction on the county court in matters not 
exceeding $500, exclusive of interest. It is evident from the 
language of the statute that accrued interest was intended to be 
excluded from consideration in determining the amount involved. 
The rule is well settled that interest is not to be considered in 
determining the jurisdictional amount, where by that name, it is 
expressly excluded by statute. “Interest forms no part of the 
amount in controversy, so far as affecting jurisdiction when a 
statute defining a court’s jurisdiction excludes it eo nomine from 
computation.” 1 Pl. Pr. 720, and authorities cited in notes. 

[5] As to whether the claim for the $150 attorney’s fee should 
he included, and thereby give the district court jurisdiction, de- 
pends upon whether the attorney’s fee was provided for in the 
policy, and therefore recoverable under the law, or whether it was 
merely a fictitious claim, not recoverable under the statute. “It 
is a well-settled rule, and, of course, in harmony both with reason 
and justice, that one cannot knowingly allege a fictitious amount 
for the sole purpose of bringing his case within the jurisdiction 
of the court, as such would manifestly be a fraud upon that juris- 
diction.” 1 Pl. & Pr. 710, and authorities cited in support of the 
text. 

In the case at bar the policy sued on makes no provision for 
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attorney’s fees; nor does the statute provide for the recovery of 
an attorney’s fee in such case. It follows, therefore, that the 
claim for an attorney’s fee, being one which cou'd not be re- 
covered under the statute, did not augment the amount involved, 
so as to give the district court jurisdiction. 

Therefore the judgment of the court below is reversed, with 
instructions to dismiss the action without prejudice. 

Per Curiam. Adopted in whole. 


SUPREME COURT OF NEW YORK. 


TRIAL TERM, MoNRoE CouNTY. 


FIRE DEPARTMENT OF VILLAGE OF EAST ROCHESTER 
US. 
KAVANAGH et aL.* 


INSURANCE AGENTS—PENALTIES. 

Insurance Law (Consol. Laws 1909, c. 28) §§ 133-135, requiring agents of 
foreign insurance companies effecting insurance to pay a percentage of 
the commissions for the benefit of the fire department of the village 
or city, and imposing a penalty for failure to file a bond for such pay- 
ment makes no distinction between residents and nonresidents of a 
locality, and failure to execute and deliver the bond before effecting 
insurance subjects the agent to an action for the penalty. 


(For other cases, see Insurance, Cent. Dig. § 26; Dec. Dig. § 22.) 


Action by the Fire Department of the Village of East Rochester 
against John Kavanagh and others. Judgment for plaintiff. 


CuHar.Les P. WitiiamMs, of Lyons, for Plaintiff. 
Hiram Woop, of Rochester, for Defendants. 


SAWYER, J. 

That the insurance in question was effected by defendants 
within the meaning of the statute I entertain no doubt (Cen- 
tury Dictionary, “Effect,” subd. 2), and that in so doing they 
acted as “agent” seems likewise clear (Insurance Law [Con- 
sol. Laws 1909, c. 28] § 49). 

My review of sections 133, 134, and 135 of the Insurance 
Law, had in the light of the argument and explanations ad- 
vanced by counsel, confirms my belief, heretofore expressed, as 
to the legislative intention of their enactment and the construc- 
tion which is to be placed upon them. ‘The sections, in their 





* Decision rendered, February, 1913. 140 N. Y. Sup. 871. 
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application to agents of foreign insurance companies, make no 
distinction between residents and nonresidents of any locality. 
The phraseology is mandatory. Every person effecting such in- 
surance as agent shall, before so doing, file the required bond 
with the proper officers in the city or village where the insured 
property is situated. Fire Department of East Rochester vs. 
Barley, 73 Misc. Rep. 628, 133 N. Y. Supp. 539. 

That by their misapprehension of this statute defendants have 
unwittingly subjected themselves to the penalty therein pro- 
vided is to be regretted, but the court can do nothing to relieve 
them. In accordance with the foregoing, judgment is directed 
for plaintiff, with costs. 

Judgment for plaintiff, with costs. 


SUPREME COURT OF IOWA. 


CITY OF NEW YORK INS. CO. 


vs. 


CHICAGO, B. & Q. RY. CO.* 


SUBROGATION—EXISTENCE OF RIGHT. 


Where a lease by a railroad company exempted it from liability to the 
lessee for fires, the lessee’s insurer can obtain no rights against the 
lessee upon the principle of subrogation. 


(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) 


Appeal from District Court, Polk County; W. H. McHenry, 
Judge. 

The property in question having been destroyed by fire set 
out by defendant company’s engine this action is brought to re- 
cover of the defendant the amount of the insurance paid by the 
plaintiff company on the property. Affirmed. 


CHESTER J. ELLER, of Des Moines, for Appellant. 

W. D. Eaton, of Burlington, and GuUERNsEY, PARKER & MIL- 
LER, of Des Moines, for Appellee. 

Gaynor, J. 

It appears that on or about the 10th day of October, 1910, the 
defendant company, owning and operating a train through the 
town of Truro, set fire to and burned a certain building situ- 
ated on defendant’s right of way, owned by one William Steer; 





* Decision rendered, March 15, 1913. 140 N. W. Rep. 373. 
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that the fire that consumed the building was caused by sparks 
from the smokestack of defendant’s engine while being so 
operated by it. It appears that prior to said date the plaintiff 
herein entered into a contract of insurance with the said Wil- 
liam Steer by which it insured the said building, to the said 
Steer, in the sum of $400; that, upon the happening of said 
loss by fire, the plaintiff settled with said Steer and paid him on 
account of said loss, under said policy, the sum of $400, and 
now the plaintiff brings this action against the defendant com- 
pany for the amount so paid, on the theory that it was subro- 
gated to the rights of said Steer against said company, on ac- 
count of said loss. The defendant company, as a complete de- 
fense to said claim, alleges that on the lst day of October, 1907, 
defendant leased to the said Steer that portion of its right of 
way on which said building stood, said lease providing that the 
said Steer should have and hold the same under said lease from 
the said Ist day of October, 1907 until such time as the same 
should be terminated, as provided in the lease, the lessee to 
pay as rent therefor the sum of $5 per annum, and give to the 
lessor, the railroad company, preference on all shipments of 
freight handled by the lessee to or from the town, above men- 
tioned, when the tariff rates to or from common points are as 
low as those of any other company. It was further stipulated 
that either party might terminate the lease at any time upon 
giving thirty days’ notice. 

It does not appear that said lease was ever terminated by 
either party, and it appears that at the time of the loss, herein 
sued for, the building was standing upon the leased premises. 
The said lease was in writing and provided, among other things, 
that the lessee, during the continuance of the lease, should cause 
policies of fire insurance to be taken out upon the buildings 
situated on said premises, and upon the contents thereof; and 
cause the same to be so written that, in the event of any de- 
struction or damage by fire, no insurance company should have 
recourse against this defendant, the lessor. ‘The lease further 
provides as follows: “The lessee agrees to hold the Chicago, 
Burlington & Quincy Railroad Company (defendant herein) 
harmless from all claims, demands or suits for loss, injury or 
damage, including loss or damage occasioned by fire set out from 
the locomotives of the railroad company, whether caused by 
the negligence of the railroad company, or otherwise, to the 
person or property of the railroad company or its employees, or 
any other person whomsoever, while on or about the demised 
premises.” It is on the above clause in the lease that the de- 
tendant bottoms its defense, claiming that this provision of 
the lease relieves it from any liability to the assured on ac- 
count of the loss complained of, and that therefore the plain- 
tiff company, claiming through the assured, has no right to which 
it can be subrogated, as against this defendant, and it is upon 
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this provision of the lease that the court, at the conclusion of all 
the testimony, directed a verdict for defendant. 

Under the issues thus tendered, and under the record made 
in this case, so far as this appeal is concerned, it must be as- 
sumed that the defendant company negligently set fire to and 
burned the insured building. ‘The evidence so tends to show, 
and the motion of defendant for a directed verdict was in the 
nature of the demurrer to this evidence, admitting all that it: 
intended to show. This leaves for our determination only the 
question: Did the contract or lease entered into between the 
defendant company and the assured relieve the company from 
liability to him, the assured, for the loss occasioned by the fire 
so set out? 

[1] It is conceded that, if the contract or lease was in full 
force and effect and covered the property destroyed by the fire, 
the defendant company was not liable to the assured for the 
loss, and therefore not liable to the plaintiff on the theory of 
subrogation. See Griswold vs. Illinois Central Railway Com- 
pany, 90 Iowa, 265, 57 N. W. 843, 24 L. R. A. 647; Kennedy 
vs. Insurance Company, 119 Iowa, 29, 91 N. W. 831; Hartford 
Insurance Co. vs. Railway Company, 175 U. S. 91, 20 Sup. Ct. 
33, 44 L. Ed. 84, and cases therein cited. 

The plaintiff bases his right to a reversal in this cause upon 
the following propositions: (1) That the terms in the lease 
exempting the railroad company from liability for fire set out 
through its own negligence do not include the assured in this 
case, nor his property. (2) That the evidence shows that the 
lease upon which defendant relies was abandoned by Steer and 
the railroad company prior to said loss, and was not in force at 
the time of the loss. 

[2] The plaintiff contends that the words, “any property of 
any other person whomsoever,” have relationship to others than 
the assured, and in support of this calls our attention to the 
other provision of the lease requiring the assured to protect the 
railroad company from liability by so insuring his property 
and so causing the policies to be written that, in the event of 
any destruction or damage by fire, the company insuring should 
not have recourse against this defendant. 

The provision of the lease, relied upon by the defendant and 
under which defendant claims it was released from any liability 
to the lessee for any destruction by defendant of lessee’s prop- 
erty, on the leased premises, is, to say the least, very queerly 
worded. It certainly does not mean that the assured—-that is, 
the lessee—undertook and agreed with the company, upon the 
execution of the lease, to hold the company harmless for loss 
or injury to the person or property of the railroad company 
itself, occasioned by the negligent act of the company, while 
such property of the railroad company was on or about the 
demised premises, or to protect the company for loss or damage 
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to the property of its own employees while on or about the de- 
mised premises, where the loss occurring grew out of the neg- 
ligence of the company itself, but it does mean, and the con- 
tract or lease, when properly read and interpreted means, that 
the lessee therein would hold the lessor company harmless from 
all demands or claims for loss, injury, or damage to the per- 
son or property of every person whomsoever while the same 
. Was on or about the demised premises, no matter from what 
source or from whose active negligence the loss or damage 
arose. That is, the lessor, the railroad company, having given 
to the assured, the lessee, the right to the possession and con- 
trol of the leased premises, being a portion of the depot grounds, 
had a right to contract with the lessee that it would not be 
liable for injury or damage to the person or property of any 
one whomsoever, while the property remained on the leased 
premises, exposed as it necessarily was to the hazard from fire 
arising from the operation of defendant's trains, and it would 
be idle to say that the contract between the parties had only 
relationship to property, other than the lessee’s, kept upon the 
demised premises; that for all property kept, or permitted by 
the lessee to be, on the demised premises, belonging to third 
persons, when destroyed by fire, the lessee would hold the 
company harmless for loss or injury to it, and yet at the same 
time could maintain an action against the company and recover 
from the company for loss occasioned to property belonging to 
the lessee kept by him upon the demised premises. 

We think the words are broad enough to include all property 
kept by the lessee upon the demised premises, exposed, by 
being so kept, to the dangers and hazards incident to the op- 
eration of defendant’s trains. That is, it was the evident in- 
tent and purpose of the contracting parties, in the making of the 
lease, to give to the lessee the right, which he otherwise would 
not have, to place his property and the property of others, if 
he so elect, within the zone of the danger, necessarily incident 
to the operation of defendant’s trains, and that in the giving of 
this right, and in the acceptance of it by the lessee, the lessor, 
the defendant company, should be released from all liability re- 
sulting to the lessee or his property placed there by his consent. 

We do not think that this provision of the lease is controlled 
at all by the provision relating to the placing of insurance on the 
property by the lessee. It can be construed simply into an ad- 
ditional protection to the company in the event of loss by fire. 
It cannot be construed into an agreement to protect the lessor 
company for damages resulting to the property from any other 
source. This clause under consideration is broader and pro- 
tects the company from any liability or loss to the property on 
the demised premises from any source. 

If it be said that the failure to take insurance in the manner 
and form prescribed by the first provision of the lease rendered 
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the defendant liable for loss to the lessee, or assured, for dam- 
ages resulting to his property through the negligence of the de- 
fendant, or that the taking of the insurance without the sav- 
ing clause therein provided for left the company liable for the 
loss to the property on the demised premises, then the’ clause 
for insurance afforded the defendant company no _ protection 
from liability to the lessee; but these two clauses must be read 
together. The evident purpose of the lease, with those provi- 
sions, was to secure to the company immunity from liability for 
loss occasioned to property while upon the demised premises, 
during the continuance of the lease, and no other construction 
will harmonize with the provisions of the lease touching the 
matter of defendant’s liability. 

Again, it is claimed that, prior to the loss complained of, the 
lease between the company and assured had been abandoned. 
This claim is not supported by the record. ‘That the lease was 
made between the parties, that this building was on the leased 
premises at the time of the loss, that the defendant rented and 
received rent from other parties, prior to the loss, and after 
the execution of the lease, is not in dispute. We find no reason 
in the record for giving this claim further consideration. 

We find no error in the record, and the cause is affirmed. 


Affirmed. 


SUPREME COURT OF NEW HAMPSHIRE. 


MERRIMAC. 


BOSTON ICE CO. Er At. 
US. 
BOSTON & M. R. R* 


FOREIGN COMPANIES—CONTRACT RIGHTS. 

That an insurance company is permitted to do business in the state gives 
it no right to make any contract which the statutes of the state forbid. 

(For other cases, see Insurance, Cent. Dig. § 12; Dec. Dig. § 17.) 

REGULATION. 

The business of insurance is no longer a private right, but a matter of 


public concern—a franchise subject to regulation by the state for the 
public good. 


(For other cases, see Insurance, Cent. Dig. § 3; Dec. Dig. § 3.) 


PAYMENT OF LOSS—SUBROGATION OF INSURER—RAILROAD 
FIRES. 


Under Pub. St. 1901, c. 159, § 20, making the proprietors of railroads liable 
a ee 
* Decision rendered, March 4, 1913. 86 Atl. Rep. 356. 
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for damage from fire, and section 30, giving such proprietors an insur- 
able interest in all property situate on the line of road exposed to such 
damage, and section 31, entitling the proprietors to the benefit of any 
insurance effected upon such property by the. owner, less cost of pre- 
mium and expense of recovery, an insurance company is precluded 
from recovering from the railroad by subrogation the loss paid for 
property on the right of way destroyed by fire caused by the railroad; 
and in view of the prior legislation repealed by this act this is so 
whether negligence caused the fire or not. 


(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606 


Transferred from Superior Court, Merrimack County; Plum- 
mer and Chamberlin, Judges. 

Action by the Boston Ice Company and others against the 
Boston & Maine Railroad. Demurrer to declaration on case 
transferred without decision to the Supreme Court from the 
superior court. Demurrer sustained. 

Case against the defendant railroad and ten insurance com- 
panies for the use and benefit of the Queen Insurance Company 
of America, a duly organized corporation doing business : 
New Hampshire. The declaration alleges that on October 9, 
1909, certain property of the Boston Ice Company located near 
the tracks of the defendant railroad was destroyed by fire com- 
municated thereto by a locomotive negligently managed and 
operated by the defendant railroad so as to emit an unusual and 
unnecessary quantity of sparks and hot coals; that the Queen 
Insurance Company, by reason of a policy of insurance issued 
by it upon said property and its destruction by fire, became 
liable to pay and has paid to said ice company $2,757.60, and 
brings this action to recover of the defendant railroad the amount 
so paid, that the other defendants are all corporations duly 
organized and doing business in the state, and each had in force 
at the time of the fire policies of insurance upon the property 
destroyed. The defendant railroad demurred. Subsequently all 
the other defendants joined as plaintiffs by leave of court, and the 
railroad renewed its demurrer. 


Remick & Jackson, of Concord, for Plaintiff, Queen Ins. Co. 
of America and others. 

Rosert W. Upton, of Concord, for Plaintiff, Niagara Fire 
Ins. Co. and others. 

Rospert JAcKson, of Concord, for Plaintiff, Boston Ice Co. 

STREETER, DEMOND & WoopworrtH and WILLIAM W. THAYER, 
all of Concord, for Defendant. 

Parsons C. J. 

“Sec. 29. The proprietors of every railroad shall be liable for 
all damages to any person or property by fire or steam from any 
locomotive or other engine upon their road. 

“Sec. 30. ‘Such proprietors shall have an insurable interest 
in all property situate upon the line of their road which is ex- 
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posed to such damage, and they may effect insurance thereon for 
their own benefit. 

“Sec. 31. Such proprietors shall be entitled to the benefit of 
any insurance effected upon such property by the owner thereof, 
less the cost of premium and of expense of recovery. The in- 
surance shall be deducted from the damages if recovered before 
the damages are assessed, or if not the policy shall be assigned to 
the proprietors, who may maintain an action thereon.” 

If the foregoing sections of chapter 159 of the Public Statutes 
are valid, and are to be interpreted according to the ordinary 
rules of the English language as to the meaning and use of its 
terms, the insurance companies who claim by subrogation 
a right to maintain this suit cannot recover. The basis 
of their claim is that they have paid to the nominal 
plaintiffs, in performance of contracts of insurance made 
ie them, the sums they seek to recover for damages occasioned 
to the property of such plaintiffs by fire from a locomotive upon 
the defendants’ road. By the statute the defendants are subro- 
gated to any right of the insured against the insurance com- 
panies. If the defendants are compelled to pay because of the 
damage, the statute authorizes them to recover of the insurance 
companies. The result is that the right of subrogation, if 
belongs to the insurer in other cases, is annulled by the statute as 
to losses of the class described in the legislation. Lyons vs. 
Railroad, 181 Mass. 551, 64 N. E. 404. 

[1-3] The answer of the plaintiffs in interest is (1) that the 
statute is unconstitutional, and (2) that the statute was not in- 
tended to apply where the damage was caused by the negligent 
operation and management of the locomotive from which the fire 
was communicated. Upon the first ground, as the statute was 
enacted long before the contract of insurance was made and 
before any of the companies were organized or permitted to do 
business in this state, and as the companies had no title to or 
interest in the property insured, except that created by the con- 
tract of insurance, the only constitutional ground which is sug- 
gested for the invalidity of the statute, so far as the insurance 
companies are concerned, that is entitled to notice, is the claim 
that it impedes their freedom of contract. 

Since 1840, when railroads were first operated in this state, 
they have had, by statute, an insurable interest in the property 
along their lines, for whose damage by fire they were made liable 
(Laws 1840, c. 561) but which would doubtless have been theirs 
without the statute. 1 May, Ins. (3d Ed.) §§ 94, 94a; 
Eastern R. R. vs. Ins. Co., Mass. 420, 423. As both the 
railroad and the owner were liable to suffer loss by the de- 
struction of the property by fire, a policy payable to the one upon 
whom the loss should fall could not offend the law of insurance 
or contracts. The situation is analogous to that between carrier 
and shipper, where the carrier may insure against loss by him- 

Vol. XLII.—53. 
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self or nee: with the shipper. Jackson Co. vs. Insurance Co., 

139 Mass. 508, 2 N. E. 103, 52 Am. Rep. 728; zo Ins. Co. 
vs. Transp. Co., 117 U.S. 312, 6 Sup. Ct. 1176, 29 L. Ed. 873. 
As the plaintiffs in interest could legally have 2 the contract 
of insurance in accordance with the statute, their right of contract 
is affected only if the statute compels them to so contract. If 
such a construction of the statute were an unconstitutional in- 
fringement of the general right of contract, such construction 
would not be given to it, if some other meaning, which would not 
violate the Constitution, could be found in its terms. The con- 
tract of insurance being made within this state to be executed in 
this state, the laws of the state upon the subject are necessarily 
within the contemplation of the parties, and must be looked to to 
ascertain the terms by which they agreed to be bound. Kimball 
vs. Express Co., 76 N. H. 81, 79 Atl. 492; MacDonald vs. Rail- 
way, 71 N. H. 448, 450, 52 Atl. 982, 59 L. R. A. 448, 93 Am. St. 
Rep. 550. If the Legislature had not power to prohibit the 
parties from making a contract which should not inure to the 
benefit of the railroad, the statute might be understood to mean 
that such should be the construction of the contract, unless the 
parties otherwise agreed. So far as appears, the contracts of in- 
surance involved do not attempt to exclude the railroad from the 
beneficial interest secured by the statute. The voidability of 
such a provision as against the statute, or the validity of the 
statute, if intended to declare such a stipulation invalid, are ques- 
tions not presented by the case. If they were, the power of the 
state to regulate and impose conditions upon the business of cor- 
porations which it creates or permits to act within it, and espe- 
cially to regulate the business of insurance, is too well settled to 
permit of discussion. Dyer vs. Railroad, 99 Me. 195, 58 Atl. 994, 
67 L. R. A. 416, 2 Ann. Cas. 457; People vs. Formosa, 131 N. 
Y. 478, 483, 30 N. E. 492, 27 Am. St. Rep. 612; Hooper vs. 
California, 155 U. S. 648, 652, 15 Sup Ct. 207, 39 L. Ed. 297; 
Orient Ins. Co. vs. Daggs, 172 U. S. 557, 19 Sup. Ct. 281, 43 L. 
Ed. 552; Waters-Pierce Oil Co. vs. Texas, 177 U. S. 28, 43, 20 
Sup. Ct. 518, 44 L Ed. 657; Hancock Ins. Co. vs. Warren, 181 
U. S. 73, 21 Sup. Ct. 535, 45 L. Ed. 755; Fidelity Ins. Co. vs. 
Mettler, 185 U. S. 308, 22 Sup. Ct. 662, 46 L. Ed. 922. 

[4, 5] The contention of the plaintiffs, that having been per- 
mitted to do insurance business in this state they have the consti- 
tutional right to make a contract which the statute of the state 
forbids, in effect is a claim that they may make such contract as 
they please, and, if sound, would practically nullify all the in- 
surance legislation of the state. That as corporations the plain- 
tiffs in interest have only such rights of contract as the state per- 
mits; that as the result of legislation the business of insurance is 
no longer a private right, but a matter of public concern, a 
franchise subject to regulation by the state for the public good 
(2 Spell. Ex. Rem. §§ 1807, 1808) ; and, finally that the plain- 
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tiffs do not show any contract in contravention of the statute— 
answers the first objection to the statute. 

(6) The second claim is that section 31, c. 159, Public Stat- 
utes, should be read with the insertion after the first sentence 
of the limitation, “except when the damage is occasioned by the 
negligence of such proprietors, their servants or agents.” But 
there is no such language in the act. If it had been intended that 
damage so occasioned should not be attended by the general right 
of subrogation given, no sufficient reason appears why the limi- 
tation was not expressed. See Hooksett vs. Railroad, 38 N. H. 
242, 245. Nor does the history of the legislation aid the plain- 
tiffs. Prior to 1840 there were only five and a quarter miles of 
railroad in operation from Nashua to the state line, though the 
Boston & Maine and Eastern were put in operation that year. 
The legislation of June, 1840, was therefore probably founded 
upon Massachusetts’ experience, or the legislation of that state 
in March, 1840, rather than upon the results of railroad opera- 
tion here. 

The act of 1840 provided: “Every railroad corporation or 
company now established, or which may hereafter be established 
within the limits of this state, shall be deemed and held liable to 
pay fully for all damages which hereafter accrue to any per- 
son or property within the same, by reason of fire or steam from 
any locomotive or other engine, used or to be used upon such 
roads, respectively, for purposes of transportation or otherwise ; 
provided, however, that the said railroad corporations are hereby 
empowered to effect insurance upon any property situate upon 
the line of said railroads belonging to individuals and exposed to 
damages as aforesaid for their own safety and benefit, and in 
case of loss as aforesaid shall be entitled to all the benefits of 
such insurance, any law usage, or custom to the contrary not- 
withstanding.” Laws 1840, c. 561. 

The language of the statute was somewhat simplified by the 
Revision of 1842, but no other change was made until 1861. In 
that year the following statute was enacted: “All insurance, 
effected by the owners thereof, upon property so situated upon 
the line of any railroad as to be exposed to destruction or dam- 
age by fire or steam from any locomotive or other engine upon 
such railroad, shall inure to the benefit of such railroad; so that, 
in case of the destruction or injury of such property by fire or 
steam from any such engine, such railroad shall only be liable 
for the excess of damages sustained over and above the amount 
of insurance actually received by such owners from the insurers.” 
Laws 1861, c. 2489. 

Although this latter statute was adopted over 50 years ago, no 
question as to its meaning or effect appears to have been pre- 
sented to the court. In Maine and in Massachusetts, each pos- 
sessing legislation in substance the same as the New Hampshire 
act of 1840, in 1895 our act of 1861 was, in substance, adopted, 
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and in each state there has been a judicial construction of its 
meaning. The discussion has involved a consideration of the 
law of 1840, whether that act, making railroads insurers, was in 
addition to a-common-law right of action for the escape of fire 
through negligence, leaving that ground of action still in exis- 
tence, or whether by the statute the ground of liability was 
changed, leaving only one ground upon which the action could 
be maintained. In Maine it was held that the common-law action 
for negligence remained, and that the railroad right of subroga- 
tion was not given when the fire was caused by negligence, 
because upon the opposite conclusion the loss would be made to 
fall not upon the guilty railroad, but upon the innocent insurance 
company. Dyer vs. Railroad 99 Me 195, 58 Atl. 994 67 L. R. A. 
416, 2 Ann. Cas. 457. But the question is one of insurance, in 
which guilt of the party insured, which does not extend to inten- 
tional wrong, is immaterial. In Massachusetts, as has already 
been seen in Lyons vs. Railroad, 181 Mass. 551, 64 N. E. 404, it 
was held that the statute destroyed the insurance companies’ 
right of subrogation. And in the later case (New England Box 
Co. vs. Railroad, 210 Mass. 465, 97 N. E. 140) the court said of 
the law of 1840: “It made but one change, and that was in the 
ground of liability. That change consisted only in the elimina- 
tion from that ground of one element, namely, negligence. Be- 
fore the statute negligence, which was an essential element, the 
sine qua non of liability, must be shown; after the statute negli- 
gence no longer became material. This was not a case of an ad- 
ditional remedy for the same cause of action upon the same ground 
of liability, but a change in the ground of liability. While the 
physical features of the liability, namely, the communication of 
fire from the locomotive, are the same, the ground of liability is 
changed. There remains, not two different grounds on either of 
which the injured party may proceed, but only one ground more 
favorable to one party and less favorable to the other than that 
theretofore existing, yet nevertheless, now as then, only one 
ground. The unit is changed, but it is still a unit. The old has 
yielded to the new * * * Since the passage of the statute the 
only action remaining for the injured party is the one which is 
founded upon the liability as thereby changed, and which is 
therein provided.” 

While the court has not been called to pass upon or construe 
the act of 1861, the act of 1840 has been several times considered. 
In Welch vs. Railroad, 68 N. H. 206, 44 Atl. 304, it was said of 
cases within the statute: “In such cases the liability of the pro- 
prietors of the road is made absolute. No question of care or 
negligence on their parts is left open” —citing Rowell vs. Rail- 
road, 57 N. H. 132, 24 Am. Rep. 59. To the same effect are Hook- 
sett vs. Railroad, 38 N. H. 242, and Boyce vs. Railroad, 42 N. 
H. 545, 15 Atl. 143, the liability imposed upon the railroad under 
the law of 1840, in the form it now appears as section 29, quoted 
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supra, was held to extend to all kinds of property. The court 
say: “The plaintiff’s right of recovery does not depend upon 
the defendant’s ability to obtain insurance upon the property con- 
sumed. The defendants have by the statute an insurable interest 
in all property on the line of their road exposed to damage by fire 
or steam from their locomotives or other engines.” In Smith vs. 
Railroad, 63 N. H. 25, the objection that the statute imposing 
the liability was a restraint upon interstate commerce was con- 
sidered settled adversely by federal authority. 

In Laird vs. Railroad, 62 N. H. 254, 266 (13 Am. St. Rep. 
564), it was said: “Under our New Hampshire statute relating 
to the liability of railroad corporations for damages by fire, the 
question of negligence does not arise.” ‘The main contention in 
that case was whether the Vermont statute, presumably founded 
on the Massachusetts statute which preceded the law of 1840 
(Mass. Laws 1837, c. 226, § 9), and which rendered railroad 
corporations liable in the class of cases under discussion, “unless 
they shall show that they have used all due caution and diligence 
and employed suitable expedients to prevent such injury” (Vt. G 
S. c. 28, § 78), changed the common-law liability of the defend- 
ants, or related merely to the mode of trial and the remedy. The 
conclusion was that the statute changed the common-law lia- 
bility. 

In Rowell vs. Railroad, 57 N. H. 132, 136, (24 Am. Rep. 59), 
Judge Ladd says of the statute: “This appears to be a re- 
establishment, as to railroads, of the ancient doctrine of the 
common law, requiring them to keep the fire from their engines 
on their own premises at their peril.” “The ancient rule was that 
a person in whose house, or on whose land, a fire accidentally 
originated, which spread to his neighbor’s property and destroyed 
it, must make good the loss.” Brown vs. Colllins, 53 N. H. 442, 
447 (16 Am. Rep. 372). But “by statute 6 Anne, chapter 31, 
made perpetual 10 Anne, chapter 14 (1708, 1712), no action or 
process whatever shall be had, maintained or prosecuted against 
any person in whose house or chamber any fire shall accidentally 
begin.” Russell vs. Fayban, 34 N. H. 218, 225. In that case the 
question whether the statute of Anne was in force here was 
left open, although it was said “it is strongly recommended by 
its intrinsic equity.” 

If the Legislature, in 1840, merely intended an additional 
ground of liability, leaving in existence the common-law ground, 
and that question be material, some investigation may be neces- 
sary to learn what was then understood would be the common- 
law liability of persons authorized by law to drive through the 
country carrying fire and steam; for the ground of liability left 
in force must have been the one then understood to exist. It may 
not be entirely safe, in view of the growth of the doctrine of 
negligence in 70 years, to assume that our present understand- 
ing of correlative rights and duties was then held by the authors 
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of the legislation. Blackstone took a view of the effect of the 
statute of Anne contrary to what is now held (1 Bl. Com. 431), 
which was not definitely held to be erroneous in England until 
1847. Filliter vs. Phippard, 11 Q. B. 347, 355, 356. The curious 
fact that the expression “any law, usage, or custom to the con- 
trary notwithstanding,” found in the statute of Anne, is also in 
the law of 1840 may have some bearing upon what was intended 
and upon the question which has been argued, whether by er- 
roneous punctuation the clause in the law of 1840 has been ap- 
parently made to apply to the proviso rather than to the body of 
the act. 

{7, 8] Under these circumstances the nature and extent of 
railroad liability for damages from fire or steam escaping from 
their engines, as then understood, aside from that imposed by 
the statute, it may be difficult, if possible, satisfactorily to as- 
certain. But assuming that it was understood in 1840 that under 
some circumstances the operators of locomotives would be liable 
to adjoining property owners for loss by fire escaping therefrom, 
the language of the act then passed indicates an intention to 
deal with the whole subject of such liability, and to prescribe 
the ground upon which it should rest. When a statute revises 
the whole subject of a former one and is clearly designed as a 
substitute, the former law is repealed, although no express terms 
to that effect are used. Hillsborough vs. Manchester, 49 N. H. 
57, 60; Opinion of the Justices, 66 N. H. 629, 668-671, 33 Atl. 
1076, 1097. “The rule does not rest strictly upon the ground of 
repeal by implication, but upon the principle that when the 
Legislature makes a revision of a particular statute, and frames 
a new statute upon the subject-matter, and from the framework 
of the act it is apparent that the Legislature designed a complete 
scheme for this matter, it is a legislative declaration that whatever 
is excluded is discarded. It is decisive evidence of an intention 
to prescribe the provisions contained in the latter act as the only 
ones on that subject which shall be obligatory.” Roche vs. Mayor, 
40 N. J. Law, 257, 262. The rule is the same when the common 
law is revised by statute. State vs. Wilson, 43 N. H. 415, 419, 
82 Am. Dec. 163; State vs. Morgan, 59 N. H. 322, 324. 

The statute did not grant an additional remedy, leaving the ad- 
joining owner to his choice between that and the relief afforded 
by the common law. It dealt not at all with the form of the 
remedy, but with the rights of the parties. Those rights were 
necessarily correlative., If the presence of facts constituting neg- 
ligence in the control of fire or steam was theretofore essential 
to sustain for damages against railroads, proof of the absence of 
such negligence was a good defense for the railroad. As the 
statute abolished the defense of due care, the question of negli- 
gence or of liability therefor could not arise, unless in some cir- 
cumstances it was intended due care should excuse from liability. 
It could not as between the property owner and the railroad. As 
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the railroads were expressly authorized to insure the property for 
their own protection the question of care could not be material 
as to the validity of a claim under such policies. See authorities 
cited post. The only other relation in which the question could 
be raised is that of an insurance company claiming by subroga- 
tion the right of a property holder against the railroad. If the 
Legislature had intended to preserve the defense of due care in 
any relation, here it must be found. The Legislature might have 
provided that an insurer’s right of subrogation should be limited 
to cases in which the railroad was in fault, but no such limitation 
was made, expressly or by implication; and in Hart vs. Railroad, 
13 Metc. (Mass.) 99, 46 Am. Dec. 719, decided in 1847, the in- 
surer’s right to subrogation was sustained upon a claim founded 
solely upon the statute. As no persons and no circumstances 
can be found between whom or under which the statute left the 
question of care material, the intention of the legislation to en- 
tirely repeal the common-law rule is established. 

Although no case like Hart vs. Railroad appears to have reached 
the law court in this state, it cannot be assumed that its prin- 
ciples were unknown here. It is therefore probable that if, in 
1861, it had been intended to revive a rule of the common law 
understood to have been abolished 20 years before, that purpose 
would have been distinctly declared. It cannot be presumed that 
the Legislature intended to make the question of care or negli- 
gence material, in the absence of some language indicating such 
purpose. If, under some circumstances, from the repeal of a 
statute abrogating a rule of the common law an intention to 
revive such rule can be found (State vs. Rollins, 8 N. H. 550), 
there is nothing in the act of 1861 which indicates such an inten- 
tion. That act did not repeal the act of 1840, but was merely an 
additional provision. In effect, it dealt, not with the rights 
of the property owner, but with the rights of insurers. The 
right of insurers to subrogation, under Hart vs. Railroad, was 
probably understood to exist in all cases. The language of the 
act is “all insurance,” i. e., the insurance in all cases. A con- 
struction of the act which gives the railroad the benefit of the 
insurance in some cases and not in all is an abrogation of the 
declared legislative purpose. 

If as herein considered, and as held in Massachusetts after 
the act of 1840, only a single ground of action remained, the con- 
clusion necessarily follows that no ground is left upon which the 
insurers may proceed. But a contrary conclusion, as in Maine, 
does not necessarily dispose of the controversy, because, even if, 
besides the railroad’s liability as insurers, they may also be con- 
sidered liable as tort-feasors, the matter is still open, because the 
question now involved is the effect of the act of 1861 (P. S. ¢. 
159, § 31), and not that of the act of 1840 (sections 29, 30, of 
the same chapter). The two are to be read together to ascertain 
the meaning; but whether the ground of railroad liability to the 
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adjoining owner is exclusively covered by section 29, or not, is 
immaterial upon the question of the railroad’s right to insurance 
treated of in sections 30 and 31. It is inconceivable that the Leg- 
islature meant one thing in treating of this subject in section 30 
and an entirely different thing i in section 31. By section 30 the 
proprietors of a railroad are given an insurable interest in all prop- 
erty exposed to damage by fire and steam from locomotives. 
Hazeltine vs. Railroad, 64 N. H. 545, 15 Atl. 143. Having an 
insurable interest in the property, they have the right to protect 
themselves from loss by damage to it by fire, whether caused by 
their misfortune, their own or their servants’ negligence. It 
would be no defense to a policy of insurance taken out by the 
railroad that the loss was occasioned by the negligent operation 
and management of the locomotive causing the fire. Rowell vs. 
Railroad, 57 N. H. 132, 139, 24 Am. Rep. 59; Gove vs. Insur- 
ance Co., 48 N. H. 41, 97 Am. Dec. 572, 2 Am. Rep. 168; Huck- 
ins. vs. Insurance Co., 31 N. H. 238. 

No cases are found in this state in which the right of subro- 
gation of an insurance company against a railroad has been tes- 
ted. In such a suit the absence of fault on the part of the rail- 
road (a question which does not appear to have been raised in 
Hart vs. Railroad, 13 Metc. [Mass.] 99, 46 Am. Dec. 719), 
might be worthy of consideration upon the question whether one 
innocent of wrong, who has voluntarily undertaken to engage in 
transportation for the public benefit, ought, in justice and equity, 
to bear the loss, rather than one who has been paid to assume the 
risk, though equally guiltless. But the question, so far as the in- 
surance companies are concerned, is not one of guilt or innocence, 
but merely one of contract. They have been paid for assuming 
a certain risk. What was the risk? If it was the joint risk of 
the owner and the railroad, the negligence of either is material. 
If it was the risk of the owner diminished by a right of recovery 
against the railroad—if the fire was upon the ground of negli- 
gence chargeable to the railroad—how the fire was occasioned 
becomes material. So that the sole inquiry is: What was the 
contract? In the carrier cases there is no right of subrogation 
if the shipper has agreed that the carrier should have the benefit 
of his insurance, since the party entitled to subrogation can have 
no greater right than the one under whom he claims. Reading 
the contract with the statute, it provides that the railroad shall 
have the benefit of the owner’s insurance. Testing the insurer’s 
liability by the same standard, they agreed to pay the proprietors 
of the railroad if the loss fell on them. No limitation being 
placed upon the right of the railroad to recover upon the policies 
the statute assigns to them the contract must be understood to 
mean recovery for whatever the term “insurance” usually and 
ordinarily covers. That includes a loss by the insured’s negli- 
gence or by the negligence of his servants. ‘There is nothing in 
section 31 which authorizes a defense to a suit upon the policy by 
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the railroad which could not be made to a suit by the owner, or 
upon a policy issued to the railroad. By their contracts of in- 
demnity the plaintiffs in interest agreed to indemnify the rail- 
road as well as the owner. Both are insured. There can be but 
one loss and one indemnity. That the plaintiffs in interest agreed 
to bear and to pay. Negligence as a cause of the loss is not an 
answer to the claim of either insured upon whom the loss has 
fallen. As the plaintiffs in interest are bound to indemnify the 
railroad if the loss falls on them, they cannot create the loss by 
recovery of the amounts paid the owners. 

The constitutional right of the owner as affected by the statute, 
apart from that of the plaintiffs in interest, has not been argued. 
The statute does not require him to insure his property. Neither 
does it apparently forbid him to exclude this risk from the in- 
surance he may take. Having taken insurance covering the risk, 
the only ground of injury to his property right arises from the 
possibility that he may have been obliged to pay a larger premium 
than he would have if the insurer’s right of subrogation had not 
been destroyed. But it is unnecessary to consider whether 
such possible increase of premium would constitute such an un- 
reasonable interference with the owners’s property right as to be 
beyond the power of the Legislature. If no such extra premium 
has been paid, no right of the owner has been impaired. If it 
has been, the plaintiffs in interest have the money. As they. 
have received the equivalent of the sum they agreed to pay 
(Hunt vs. Association, 68 N. H. 305, 306, 38 Atl. 145, 38 L. R. 
A. 514, 73 Am. St. Rep. 602), no rights of theirs is infringed by 
requiring payment. They are liable to indemnify the ice com- 
pany and the railroad because they agreed to do so, and for no 
other reason. Technical objections to the maintenance of the 
action appear to have been removed by the rearrangement of the 
parties and the appearance for the nominal plaintiff. These 
objections and others, if any, to the form of the declaration have 
not been considered. 

Demurrer sustained. 

Bingham, J., concurred in the result. The others concurred. 


CUE vs. CONNECTICUT FIRE INS. CO.* 


(Supreme Court of Kansas.) 


CONDITIONS OF POLICY—WAIVER. 


Where an agent of an insurance company sends a solicitor to inspect a 
risk and take a written application for insurance and upon the appli- 





* Decision rendered, March 8, 1913. 130 Pac. Rep. 664. Syllabus by 
the Court. 
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cation issues a policy, the company is bound by knowledge of the 
solicitor of the fact that gasoline is being used on the premises, and 
will be presumed to have waived a condition in the policy forbid- 
ding such use. 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


THOMAS vs. ATKINSON.* 


(Supreme Court of South Carolina.) 


INSURANCE AGENTS—ACTIONS FOR COMMISSIONS— DEFEN- 
SES. 


In an insurance agent’s action for commissions on a oe written by 
another agent, pursuant to an agreement that they should be paid to 
plaintiff, the fact that plaintiff was not an agent of the insurer, 
because he had not obtained a license and notified the Insurance Com- 
missioner of his appointment, as required by statute, were matters of 
defense not available to defendant unless pleaded. 

(For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 


* Decision rendered, March 21, 1913. 77 S. E. Rep. 722. 


In RE ZITRON.* 
(U. S. District Court, E. D. Wisconsin.) 


RIGHT TO PROCEEDS—MORTGAGEE. 

A contract by a mortgagor or purchaser under a conditional sale contract 
to provide insurance as additional security, although he has violated it 
by taking the insurance in his own name, will be given effect in 
equity through a lien against the proceeds of the insurance after a 
loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1439-1433; Dec. Dig. § 580.) 


* Decision rendered, February 8, 1913. 203 Fed. Rep. 79. 
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SPRINGFIELD FIRE & MARINE INS. CO. vs. PETER- 
SON. (No. 17,043.)* 
(Supreme Court of Nebraska.) 


PROOFS OF LOSS — EFFECT OF MISSTATEMENT — COMPRO- 


MIS 


In the law of fire insurance a misstatement of fact in the proof of loss, 
if made after the insurer and the insured have entered into a con- 
tract to compromise and settle the damages in dispute, is not a proper 
subject of suit or defense, where the insurer did not rely upon the 
misstatement, and where it was perfunctorily made, without any 
fraudulent intent. 


(For other cases, see Insurance, Cent. Dig. §§ 1417, 1419; Dec. Dig. § 
579.) 





* Decision rendered, March 28, 1913. 140 N. W. Rep. 760. Syllabus by 
the Court. 


ore 


BRYANT vs. GRANITE STATE FIRE INS. CO.* 


(Supreme Court of Michigan.) 


WIAIVER OF CONDITION OF POLICY — INDORSEMENT OF 
FACTS. 

Though a fire policy provides that it be void if the subject of insurance 
be a building on ground not owned by insured in fee simple, and that 
any varying of its terms shall be by indorsement thereon, the insur- 
er’s agents having been informed of insured’s lack of such a title, and 
the policy having thereafter been issued without such an indorsement, 
the insurer will be held to have waived the provision therefor. 


(For other cases, see Insurance, Cent. Dig. §§ 968-9907; Dec. Dig. § 378.) 





* Decision rendered, March 20, 1913. 140 N. W. Rep. 482. 


Ore 


KUPFERSMITH vs. DELAWARE INS. CO.* 


(Court of Errors and Appeals of New Jersey.) 


ACTION ON POLICY—NOMINAL DAMAGES. 


Where, in a suit on a fire policy for a partial loss on a building, judgment 
went against plaintiff, he could recover only nominal damages for a 
subsequent fire which completed the destruction, where the only 
evidence of the value of the building after the first fire was testimony 
that the building was destroyed by the first fire and not able to be 
occupied. 


(For other cases, see Insurance, Cent. Dig. § 1791; Dec. Dig. § 666.) 





* Decision rendered, March 3, 1913. 86 Atl. Rep. 399. 
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VACANCY OF BUILDING—OPTION TO REPAIR—SUCCESSIVE 
FIRES. 


A clause in an insurance policy that the liability of the insurer shall 
cease if building becomes vacant or unoccupied for ten days applies 
where the building becomes vacant by reason of fire and suit is on 
the policy for the second fire, and this is so regardless of the clause 
as to option to repair, in view of a further clause that there should 
be no abandonment to the insurer of the property described. 


(For other cases, see Insurance, Cent. Dig. §§ 764-779; Dec. Dig. § 323.) 





A.&H.|] Nolan vs. New Orleans Cas. Co., &c. 


ACCIDENT AND HEALTH. 


SUPREME COURT OF LOUISIANA. 


NOLAN 
US. 


NEW ORLEANS CASUALTY CO. 


In RE NEW ORLEANS CASUALTY CO. (No. 19,793.)* 


ACTIONS ON POLICIES—VENUE—“LIFE, FIRE, AND MARINE 
INSURANCE.” 


The words “life fire, and marine insurance” do not include accident in- 
surance, and an act of the Legislature, providing that on policies of 
“life, fire, and marine insurance” suit may be brought either at the 
domicile of the insurance company or the place where the loss oc- 
curred, does not give one claiming under an accident policy the right 
to sue the insurance company at the place where the loss occurred, 
instead of the place of its domicile. 


(For other cases, see Insurance, Cent. Dig. §§ 1536-1539; Dec. Dig. § 
618.) 


Action by Eugene Nolan against the New Orleans Casualty 
Company. Exception of want of jurisdiction overruled, and 
defendant applies for writs of certiorari and prohibition. Writ, 
as issued, made peremptory and absolute. 


J. C. Henriques, of New Orleans, for Relator. 
EucENE J. McGivney and Epwarp RicuHTor, both of New 
Orleans, and T. A. Carrer, of Alexandria, for Respondent. 


BrEAvx, C. J. 

The insured, Eugene Nolan, instituted this suit in the parish 
of Grant on an accident policy. His residence is in New Or- 
leans. While he was in the parish of Grant, returning from a 
hunting and fishing trip, in a motor car, a gun was discharged, 
the contents passing through his left leg, and he had to suffer 
amputation. Averring that his accident was within the terms 
of the accident policy, he brought suit in the parish of Grant, 
in which he was wounded and lost his leg, for the sum of $5,600. 

Defendant filed an exception of want of jurisdiction ratione 
persone, as its domicile is in the city of New Orleans. 

The learned judge of the district court overruled the excep- 
tion and maintained the jurisdiction of the court sitting in Grant. 

The cause is before us on application for the writ before 





* Decision rendered, March 3, 1913. 61 S. Rep. 386. Syllabus by the 
Court. 
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mentioned, to set aside the ruling of the district court, and to 
have it decreed that the court of the first instance is without 
jurisdiction. 

No question but that under article 162 of the Code of Prac- 
tice suit must be brought against the defendant at his domicile. 
There are exceptions to this rule. Act 22 of 1894 contains the 
exceptions. They relate, however, we take it, to policies of life, 
fire, and marine insurance, and provide as to these that the suit 
may be brought where the loss occurred. But this is the ex- 
tent of the provision. 

Act 108 of 1908 did not contain paragraph 10 of Act 22 of 
1894. In 1910, however, by Act 44 of the Legislature, article 
165 of the Code of Practice, par. 10, was made part of Act 44 
of 1910. 

In the last act, the paragraph was made to include the words: 
“Or beneficiary or the domicile of the deceased.” To this addi- 
tion we attach no importance. We only mention it in passing 
as it is referred to in argument. In all of this the evident pur- 
pose was to give to the one alleging personal injury, on policies 
before mentioned, the option to institute suit for damages at the 
place of loss. The Legislature adopted the classification, and, 
while there is similarity in accident insurance, it does not appear 
to us that the classification includes accident insurance within 
its terms in so far as relates to jurisdiction provided for in 
paragraph 10 before mentioned. If the Legislature had in- 
tended to include the accident policies in the classification as 
above stated, it could easily have expressed its intention in that 
respect, but ex industria restricted the section to life, fire, and 
marine insurance as relates to jurisdiction. 

We are of opinion that in matters of jurisdiction the inten- 
tion should be clearly expressed. There should be no room for 
doubt. We will therefore adhere to the text as written. To 
life, fire, and marine insurance we must decline to add the 
words “accident insurance,” as these denote different insurance. 
When the words “accident insurance” are used, no one would 
understand that life insurance is meant, or marine, or fire. Life 
insurance relates to the recovery of an amount in case of death, 
and the other, accident policy, explains itself. Life insurance 
is generally for a larger amount than the accident policy pro- 
vides. The premiums are larger; the amount for which the 
policy issues also. The terms of the policies are different. 
In restricting the meaning of paragraph 10, we cannot arrive 
at the conclusion that the purpose was to include other than the 
insurance specially designated by the name in the section. 

For reasons stated, the writ issued is made peremptory and 
absolute, at respondent’s costs. 





A. & H.} Gaynor vs Travelers Ins. Co., &c. 


GAYNOR vs. TRAVELERS’ INS. CO.—TRAVELERS’ INS. 
CO. vs. GAYNOR. (Nos. 4601, 4602.)* 


(Court of Appeals of Georgia.) 


PETITION—COPY OF POLICY. 


In a suit upon an insurance policy, the petition should contain or have 
attached thereto a copy of everything appearing “upon the face or in 
the body of the policy,” including all stipulations embraced in that 
part of the policy which precedes the signatures of the company’s 
officers by whom it was executed. Southern Mut. Insurance Co. vs. 
Turnley, 100 Ga. 206, 27 S. E. 975. 

(For other cases, see Insurance, Cent. Dig. §§ 1588, 1589; Dec. Dig. § 631.) 

ACCIDENT. 

Where one person injures another and the injury is not the result of 
misconduct or participation of the injured party, but is unforeseen 
by_ him, it is, as to him accidental, although it may be intentionally 
inflicted by the other party. 


(For other cases, see Insurance, Cent. Dig. § 1184; Dec. Dig. § 464.) 

ACCIDENT—BURDEN OF PROOF. 

Where in a policy of accident insurance, it is stipulated that no recovery 
shall be had for an injury intentionally inflicted upon the insured by 
any other person, the burden is upon the insurer to show that the 
injury came within this exception. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 


ACCIDENT POLICY — INJURY BY INTOXICATED PERSON — 
“SANE OR INSANE.” 

An injury intentionally inflicted upon another by a person intoxicated at 
the time is within an exception in a policy of accident insurance 
which provides that no recovery shall be had for an injury “inten- 
tionally inflicted upon the insured by any other person, sane or 
insane.” 

(For other cases, see Insurance, Cent. Dig. § 1184; Dec. Dig § 464.) 


(For other definitions, see Words and Phrases, vol. 7, pp. 6768, 6769.) 


ACTION ON ACCIDENT POLICY — PRESUMPTION — INTEN- 
TION. 


Where one approaches another from the rear and, at a distance of eight or 
ten feet, deliberately aims and fires a deadly weapon at the person 
thus approached, and the latter dies from the wound thus inflicted, 
and nothing more appears, there is a conclusive inference that the 
person shooting intended to take the life of the person at whom he 
shot. 

(For — cases, see Insurance, Cent. Dig. $$ 1555, 1645-1668; Dec. Dig. 
§ 646.) 


ACTION ON ACCIDENT POLICY—PRESUMPTION—INTENTION. 


The mere fact that, at the time the homicide took place, other persons 
were in close proximity to the person killed and might have been 





* Decision rendered, April 16, 1913. 77 S. E. Rep. 1072. Syllabus by 
the Court. 
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injured by the shot was not sufficient to rebut the inference that the 
slayer intended to kill the person shot. 


— oes cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
646. 


GIBSON vs CASUALTY CO. OF AMERICA.* 
(Supreme Court of New York, Appellate Division, First Department.) 


RISKS AND CAUSES OF LOSS—ACCIDENT—INJURY. 

Under a policy insuring against a Pott’s fracture effected directly, 
through external and accidental means, while riding as a passenger 
in or on a conveyance provided by a common carrier for passenger 
service, including the platform, steps, or running board thereof, 
where plaintiff was riding as a passenger in a public conveyance, which 
had stopped to let her alight, and sustained a Pott’s fracture while 
alighting, with one foot upon the steps and the other upon the pave- 
ment, she was entitled to recover. 

(For other cases, see Insurance, Cent. Dig. §§ 1164, 1173, 1174; Dec. Dig. § 
452. 


* Decision rendered, April 4, 1913. 140 N. Y. Sup. 1045. 





BRICKER vs. GREAT WESTERN ACCIDENT ASS’N.* 


(Supreme Court of Iowa.) 


MUTUAL ACCIDENT INSURANCE—DELAY IN PAYING ASSESS- 
MENTS—WAIVER—JURY QUESTION. 

In an action on a mutual accident policy, whether defendant association 
by uniform course of conduct in receiving monthly assessments 
waived the right to insist that failure to pay an assessment on the 
date required bv the policy forfeited the insurance /eld, under the 
evidence, a jury question. 

(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


ASSESSMENTS—DELAY IN PAYMENT—WAIVER. 

A mutual insurance company can waive, by acts or conduct of its officers, 
provisions in a policy for forfeiture or suspension for failure to 
make payments strictly at the time and on the terms provided in the 
policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 





* Decision rendered, April 10, 1913. 140 N. W. Rep. 851. 
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PLUMER vs. CONTINENTAL CASUALTY COMPANY. 
(No. 4,585.)* 
(Court of Appeals of Georgia.) 


DEFAULT IN PREMIUMS—FORFEITURE OF POLICY. 

The punctual payment of insurance premiums as and when due, is of the 
essence of the contract of insurance, and a failure to make such 
payment in strict compliance with the terms of the contract, in the 
absence of a waiver expressly made, or arising by reasonable implica- 
tion, results in a forfeiture of the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 891, 805-902, 913; Dec. Dig. 
§ 349.) 

“WAIVER”—EVIDENCE. 

A waiver is the voluntary relinquishment of some known right, benefit, or 
advantage which the party would otherwise have enjoyed. Waiver is 
essentially a matter of intent based upon full knowledge of all the 
material facts, and the evidence relied upon to prove a waiver must 
be so clearly indicative of an intent to relinquish a then known partic- 
ular right or benefit as to exclude any other reasonable explanation. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. § 
665.) 

(For other definitions, see Words and Phrases, vol. 8, pp. 7375-7381.) 


ACCIDENT POLICY — DEFAULT IN PREMIUMS — WAIVER— 
EVIDENCE. 

The uncontradicted evidence in this case demanded the finding that the 
policy had lapsed upon a failure to pay premiums, and that there was 
no waiver, express or implied, by the insurance company. 

(For ofner cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 

5. 


* Decision rendered, April 16, 1913. 77 S. E. Rep. 917. Syllabus by the 
Court. 





TRAVELERS’ INS. CO. vs. DAVIES.* 
(Court of Appeals of Kentucky.) 


ACCIDENT INSURANCE — ACTIONS — SUFFICIENCY OF EVI- 
DENCE. 

Evidence in an action on an accident insurance policy, held to sustain a 
finding that insured died of pancreatitis, caused by external injury 
received while riding on a street car. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 





* Decision rendered, March 5, 1913. 153. S. W. Rep. 956. 
Vol. XLII—54. 
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ACCIDENT INSURANCE—INSTRUCTIONS—CONFORMITY TO 
EVIDENCE. 

Where in an action on an accident insurance policy, two physicians testified 
that pancreatitis, from which decedent died, might have been caused 
from the sudden start with which he attempted to get up, when a 
street car on which he was riding started to rock, and that a fall from 
some distance, or violence of any sort, might injure the pancreas, the 
court properly instructed that if, at the time of the breaking down of 
the car, decedent sustained a wrench or blow, which alone caused his 
death, the jury should find for plaintiff; the evidence raising that 
issue. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. 
§ 660.) 


HUGUENIN vs. CONTINENTAL CASUALTY CO.* 


(Supreme Court of South Carolina.) 


ACCIDENT INSURANCE—ACTIONS—SUFFICIENCY OF EVI- 
DENCE—CAUSE OF DEATH. 

Evidence, in an action on an accident insurance policy, held to sustain 
a finding that assured’s death was caused by inflammation produced 
by a fall from a wagon. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 

ACTIONS—BURDEN OF PROOF. 

The burden is upon the insurance company to show a forfeiture by 
failure to give notice of the casualty, as required by the policy. 

(For other cases, see Insurance, Cent. Dig. $$ 1555, 1645-1668; Dec. Dig. 
§ 646.) 


* Decision rendered, March 24, 1013. 77 S. E. Rep. 751. 
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MARINE. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


S1xtH CIRcvIrt. 


FEDERAL INS. CO. et AL. 
US. 


DETROIT FIRE & MARINE INS. CO. et at. (No. 2,226.)* 


SUBROGATION OF INSURER—MARINE POLICIES. 


The right of an insurer of a vessel which has paid a loss resulting from 
collision to subrogation to the rights of the owner in any damages 
recovered from the other vessel in collision arises in equity from the 
nature of the insurance contract as a contract of indemnity, and no 
provision therefor in the policy is necessary. 

(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) 

(Subrogation of insurer under assignment of rights insured, see note to 
The Livingstone, 65 C. C A. 615.) 


SUBROGATION OF MARINE INSURER—SUIT FOR COLLISION 
—RIGHTS OF NONJOINING INSURERS. 


Certain of the insurers of a vessel sunk in collision, after paying their 
share of the loss, refused to join with others in authorizing a suit 
against the other vessel in collision or so to share in the expenses of 
such suit. A number of those so refusing were insurers also of the 
libeled vessel, while others were not, and those who were contributed 
to the defense of the suit. Held, that they did not thereby lose their 
right to their share of the damages recovered, which was at least 
equal to that of the nonassenting insurers, who were interested 
only in the sunken vessel. 


(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) 


SUBROGATION OF MARINE INSURER—SUIT FOR DAMAGES— 
DISTRIBUTION OF RECOVERY. 


Where the libel in such suit was filed by the owner of the vessel, in its 
own behalf and as representing the insurers, for an amount exceeding 
the insurance, but, owing to a division of damages, the recovery 
was less than the insured value, the suit with respect to the amount 
recovered was wholly of a representative character, and libelant holds 
the entire sum as trustee. 

(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) 


SUBROGATION OF MARINE INSURER—SUIT BY OWNER FOR 
BENEFIT OF INSURERS—RIGHT OF NONASSENTING IN- 
SURERS TO SHARE IN RECOVERY. 

A steamship sunk in collision, her cargo and freight, were under- 
written by 16 insurance companies in varying amounts, and each paid 
its share of the loss. The owner, at the request of some of the in- 





* Decision rendered, January 7, 1913. 202 Fed. Rep. 648. 
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surers, addressed letters to the others, stating that it was about to 
libel the other vessel in the collision, and asking if they desired the 
suit brought and would share in the expense and risk. It further 
stated that the suit would be brought in its name for the entire 
damage; that, if unsuccessful, the interests not authorizing it would 
not be asked to contribute to the expense, but in case of recovery of 
all or part of the damage, the interests authorizing it would claim 
the right to deduct the expenses of litigation before division of 
the sum recovered. Eight of the insurers assented to the suit, and 
eight did not. Some of the latter were also insurers of the libeled ves- 
sel and contributed to the defense of the suit. The libel averred that 
it was filed by libelant as owner, and “for the benefit of its insurers,” 
cargo owners, and crew. The loss proved largely exceeded the 
amount of the insurance; but the suit resulted in a decree finding 
both vessels in fault and dividing the damages, the amount recovered 
by libelant being less than the insurance. Held, that such recovery, 
which under the libel covered all interests, inured to the benefit of 
all the insurers ratably, and not of those only who gave their assent 
to the suit, and that each, whether assenting or nonassenting, was 
entitled to its share thereof after deducting the costs and expenses 
of suit. 

(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) 

SUBROGATION OF MARINE INSURER — DISTRIBUTION OF 
FUND RECOVERED—INTERVENTION BY INSURERS. 

A marine insurer, claiming by subrogation an interest in a fund recovered 


by the insured in a suit for collision, may intervene and assert such 
claim at any time before the fund is distributed. 


(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) 


Appeal from the District Court of the United States for the 
Eastern District of Michigan; Henry H. Swan, Judge. 

Suit in admiralty for collision by the Hawgood Transit Com- 
pany, owner of the steamer Etruria, against the Mesaba Steam- 
ship Company, owner of the steamer Amasa Stone. See 166 Fed. 
697, 92 C. C. A. 369. From a decree of distribution, giving the 
Detroit Fire & Marine Insurance Company and others priority, 
the Federal Insurance Company and others appeal. Reversed. 


Before Warrington, Knappen, and Denison, C. JJ. 


Hermon A. KE Ly, of Cleveland, Ohio (Hoyt, Dustin, Kelley, 
McKeehan & Andrew and I. L. Evans, all of Cleveland, Ohio, of 
counsel), for Appellants. 

F. S. Masten, of Cleveland, Ohio, F. H. & G. L. CANFIELD, 
of Detroit, Mich., and Harvey D. Goutper, of Cleveland, Ohio, 
for Appellees. 

Warrincron,°C. J. 

The issues in this case concern the distribution of money 
recovered by reason of a collision between the steamer Etruria 
(owned by the Hawgood Transit Company) and the steamer 
Amasa Stone (owned by the Mesaba Steamship Company), 
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which occurred on Lake Huron June 18, 1905. The question 
of liability was disposed of by this court in Hawgood Transit 
Co. vs. Mesaba S. S. Co., 166 Fed. 697, 92 C. C. A. 369, and 
the facts there involved appear in the report of the case. The 
collision resulted in the total loss of the Etruria, with her cargo 
and freight and the personal effects of her crew, and also in in- 
jury to the Stone. It was held that both vessels were in fault, 
and the damages were divided. Stated in a general way, the 
present controversy began when the one as to liability ended. 

At the time of her loss, the Etruria was insured in sixteen 
companies holding risks in varying sums amounting to an agreed 
valuation, and the shipowner was paid such value by the in- 
surers. The cargo and pending freight were separately insured 
by two of these underwriters, and these losses were likewise paid. 
Thereupon, as it now appears, seven of these insurers (in- 
cluding the insurers of cargo and freight) requested, and eight 
of them declined to request, the owner of the Etruria to bring 
the suit, which resulted in settling the question of liability, and, 
while the case was pending on appeal in this court, the remain- 
ing insurer gave its assent to the libel suit. The sums con- 
tributed by all the companies in payment of the losses, whether 
for hull, cargo, or freight, as also the amount of the fund for 
distribution, definitely appear in the record and are not in dis- 
pute. 

The present issues were made up by intervening petitions of 
the nonconsenting insurers, answer of the original libelant, pe- 
titions of the requesting insurers, and a stipulation of facts, 
filed in the original cause after decree was entered below upon 
the mandates of this court. By the decree now in question, 
the fund was ordered to be distributed in substance as follows: 
(1) ‘To libelant, the Hawgood Transit Company, its costs and 
expenses; (2) to such of the insurance underwriters as joined 
in the request to bring the suit, the amounts of insurance sev- 
erally paid by them on account of cargo and hull, with interest ; 
(3) to libelant, for the benefit of the crew, the amount of their 
losses; (4) after payment of such sums, which were declared 
to be “first claims and liens upon the damages,” the balance pro- 
portionately to the non-requesting underwriters. By this dis- 
tribution the first three classes would each be paid in full, with 
interest; but the fourth class would receive only a comparatively 
small percentage of the sums they respectively paid as losses 
on the Etruria. The non-requesting insurers appealed to this 
court, and the requesting companies are here as appellees; and, 
for reasons appearing later, the names of all are given here: 
[Appellants are Federal Insurance Company, Firemen’s Fund In- 
surance Company, London Assurance, Underwriters at Lloyds, 
Union Insurance Society of Canton, Ltd., Indemnity Mutual 
Marine Assurance Company, Ltd., Royal Exchange Assurance, 
and New Zealand Insurance Company. Appellees are Detroit 
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Fire & Marine Insurance Company, Western Assurance Com- 
pany, Aitna Insurance Company, British America Assurance 
Company, Providence-Washington Insurance Company, North- 
western National Insurance Company, Commercial Union As- 
surance Company and St. Paul Fire & Marine Insurance Com- 
pany. | 

This controversy relates mainly to the second and fourth of 
the foregoing paragraphs. Of the appellants, the Firemen’s 
Fund Insurance Company, the London Assurance, and the Union 
Insurance Society were insurers only of the Etruria. The 
other appellants were insurers of both vessels, but of the Stone 
in larger sums, respectively, than they were of the Etruria, ex- 
cept only the New Zealand Insurance Company, which had 
something over $700 more on the Etruria than on the Stone. It 
should be noted, too, that of the appellees, the Western Assur- 
ance Company and the British America Assurance Company 
were insurers of the Stone, as well as the Etruria; both having 
less insurance on the Etruria than on the Stone, even though the 
insurance of the. former upon the pending freight of the 
Etruria be included. The other appellees had underwritten the 
Etruria alone. 

sefore filing its libel against the Stone, the owner of the 
Etruria caused notice to be given to all of its insurers that, upon 
request of some of them, it was about to proceed against the 
Stone, and also caused request to be made of all of them to 
notify it whether they desired this to be done and were willing 
to share the risk and expense thereof, stating among other 
things :— 

“The claim will be made against the Stone in the name of 
the insured for the entire damage, whether all of the insurers 
of the Etruria authorize the litigation or not. In the event liti- 
gation shall result in the Etruria being held solely at fault, the 
Etruria interests not authorizing the proceedings will not be 
asked to contribute to the expense incurred in prosecuting the 
claim; if, however, the action shall result in the Stone being 
held solely at fault or in a division of damages, the Etruria in- 
terests authorizing the proceedings will claim, before returning 
any part of the recovery to the Stone, or accounting to the 
Etruria interests not authorizing the proceeding for the share 
of the recovery which would otherwise fall to them, the right 
to deduct the expense of the litigation.” 

To this an answer was made by one of appellants (the Fed- 
eral Insurance Company) that it had insured 1714 per cent of 
the value of the Stone as against its insurance of 9 per cent of 
the value of the Etruria, and that if the owner of the Etruria 
made claim for her entire value, and the Federal, as insurer of 
the Stone, were required to pay 17% per cent of the Etruria’s 
value, it “would expect to receive, as insurer of the Etruria, 9 
per cent of the recovery without deduction for expenses.” It 
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does not appear that the other appellants made specific answer to 
the request Both the appellants and appellees having risks on 
the Stone contributed to the expense of her owner in the libel 
proceeding. 

[1] It appears by stipulation that the “Etruria was an ac- 
tual total loss, and that no abandonment was made or was 
necessary’; and so far as this involves a legal conclusion, it is 
rightly admitted in the argument for apellees. Hall & Long vs. 
Railroad Co., 13 Wall. 367, 371, 20 L. Ed. 954; The St. Johns 
(D. C.) 101 Fed. 472. Since the insurers of the Etruria ad- 
mittedly paid her owner as for a total loss, it results that such 
insurers were, to the extent of the losses severally paid by them, 
subrogated to rights corresponding to those of the owner in any 
damages recoverable by it against the Stone. This is prop- 
erly admitted. The Potomac, 105 U. S. 630, 634, 26 L. Ed. 1194; 
Liverpool Steam Co. vs. Pheenix Ins. Co., 129 U. S. 397, 462, 
9 Sup. Ct. 469, 32 L. Ed. 788; Mason vs. Marine Ins. Co., 110 
Fed. 452, 49 C. C. A. 106, 54 L. R. A. 700 (C. C. A. 6th Cir.) ; 
Travelers’ Ins. Co. vs. Great Lakes Engineering W. Co., 184 Fed. 
429, 430, 107 C. C. A. 20, 36 L. R. A. (N. S.) 60 (C. C. A. 6th 
Cir.); The St. Johns (D. C.) 101 Fed. 472, 473. 

Most of the insurers obtained subrogation receipts from the 
owner upon paying their shares of its loss, some of which in 
terms provided for full subrogation, and others “to the extent 
only as provided in” the policies, although the policies do not 
appear to have contained any provision for subrogation. How- 
ever, we do not regard this as important, nor do counsel for 
either side, because it is settled that such provisions are not 
necessary. ‘The right of subrogation arises from the very na- 
ture of the contract of insurance as a contract of indemnity. 
Pheenix Ins. Co. vs. Erie Transportation Co., 117 U. S. 312, 321, 
6 Sup. Ct. 1176, 29 L. Ed. 873; Liverpool Steam Co. vs. 
Phenix Ins. Co., supra, 129 U. S. 462, 9 Sup. Ct. 469, 32 L. Ed. 
788; North England Ins. Ass’n vs. Armstrong, L. R. 5 Q. B. 
244; Comegys vs. Vasse, 1 Pet. 193, 212, 7 L. Ed. 108. It is 
true, as claimed, that such right is not founded on contract, but 
is a creature of equity (Memphis, etc., R. R. vs. Dow, 120 U. S. 
301, 302, 7 Sup. Ct. 482, 30 L. Ed. 595); still it is none the less 
a right that is entitled to protection, and, as Justice Harlan 
said in that case, is enforced for the purpose of ‘‘accomplishing 
the ends of substantial justice.” 

[2] Admittedly the subrogated rights of all the insurers of 
the Etruria were, when acquired, entitled to equal protection; 
but it is urged that the nonconsenting insurers destroyed this 
equality by waiver. Certainly the right of subrogation, like 
many other rights, may be waived.. The theory of appellees is 
that the appellant insurers, when requested to authorize the 
libel suit and share in its expense, were put to an election 
either to prosecute the suit or to waive equality in their subro- 





856 Insurance Law Journal Vol. 42.  [June, 1913. 


gated rights as to the Etruria. The intent to waive is said to 
be strengthened as to the five appellant insurers of the Stone, 
because they contributed to the expenses of her owner in the 
libel litigation. It is worthy of notice that no suggestion of this 
kind is made respecting the two appellee insurers of the Stone, 
who made like contribution, and yet were permitted to share 
ratably with the other appellees in the sum recovered of the 
Stone. 

Was it necessary that these two appellees should place them- 
selves on both sides of the libel proceeding, in effect sue them- 
selves, in order to avoid waiver of their subrogated rights re- 
specting the Etruria? To say the least, it would be more con- 
sonant with well-known rules of procedure to defend one in- 
terest, with either a declared or an undeclared, though actual, 
purpose to hold the other, than to resort to the method adopted 
by these two appellees. After all, it is the existence of the interest 
in the vessel proposed to be libeled, rather than the declaration 
of purpose, that would seem to be the true basis of any right 
to defend the one interest and hold the other. Besides, the 
owner of the Etruria stated in its request that it knew the in- 
surers of the Etruria were “in part at least also interested as 
insurers on the Stone,” and plainly both the owner and the con- 
senting insurers knew that the suit could not benefit the insurers 
of the Stone, and that no opportunity to render services of any 
value to them through such a suit existed. 

In view of the form of the request, can it be that waiver of 
vested subrogated rights like these is predicable either of the act 
of refusal or of defending such rights? Apparently more reason 
might be found to justify the course taken by the insurers of 
both vessels, than is observable in respect of the refusal of the 
insurers of the Etruria only; for recovery would have to be met 
by the former, and simply received by the latter. However, this 
case does not require us to pass upon the relative rights of these 
two classes of appellants further than to hold, as we now do, that 
the rights of the appellant insurers of the Stone are at least 
equal to those of the appellant insurers of the Etruria alone. 
Brown vs. Merchants’ Marine Ins. Co., 152 Fed. 411, 413, 81 C. 
C. A. 553. ‘True, the case of The Livingstone, 130 Fed. 746, 65 
C. C. A. 610, there relied on reversed the decision below, where 
a claim of waiver under circumstances kindred to those involved 
here was disallowed. 122 Fed. 278, 285. But we think the re- 
versal not intended to affect the principle announced in the de- 
cision below and approved by Judge Gilbert in Brown vs. 
Merchants’ Marine Ins. Co., supra. The facts attending the libel 
proceeding in question show that the subrogated rights of all the 
insurers of the Etruria were intended to be enforced and pre- 
served without exacting a surrender of any. It will be recalled 
that the request of the insurers of the Etruria was made by her 
owner, and was in terms to authorize the suit against the Stone 
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and to share in “the expense of the litigation.” In the libel filed 
in the cause, and under which the question of liability was set- 
tled, it was averred, among other things, that :— 

“* * * Libelant proceeds as owner of the steamer and for 
the benefit of its insurers, and as bailee of the cargo laden on 
board said steamer at the time and lost with said steamer, and 
trustee for the owner and insurers thereof, and for the crew for 
their lost personal effects. * * *” 

Further after stating the total amount of damages alleged to 
have been suffered, libelant says :-— 

“Which (amount), in its own behalf and as bailee of the cargo 
and trustee of the owners thereof, and the insurers thereon, and 
as trustee for her officers and crew, it claims from the said 
Amasa Stone.” 

[3] The amount sued for was in excess of the total insurance 
paid; but, since the damages resulting from the collision were 
divided, the total recovery on account of the loss of the Etruria 
was materially less than her agreed valuation for insurance. So 
far as the libel is applicable to the amount recovered, the suit 
was wholly of a representative character, and the owner of the: 
Etruria, the Transit Company, was, under well-settled principles, 
trustee for the beneficiaries of such recovery. United States vs. 
American Tobacco Co., 166 U. S. 468, 474, 17 Sup. Ct. 619, 41 
L. Ed. 1081; ee vs. Marine Ins. Co., 94 Fed. 686, 688, 37 
C. C. A. 190 (C. "C. 8th Cir.); The St. Johns (D. C.) tor 
Fed. 469, 473, and eee there cited; Arnould on Marine Ins. 
§ 1226, at page 1388. In view of one feature of the argument, 
we pause to say that the representative character of the libel suit 
and the trust relations existing between libelant and the insur- 
ance beneficiaries would, as regards the present issues, have been 
the same, even if the recovery against the Stone had exceeded the 
agreed insurance valuation of the Etruria. 

Learned counsel concur in the proposition that, where the value 
of destroyed property exceeds the insurance, the insurance com- 
pany, on payment of the loss, cannot in its own name sue the 
wrongdoer, but that the suit must be in the name of the owner of 
the destroyed property; the theory being that the “wrongful act 
was single, and indivisible, and gives rise to but one liability.” 
AXtna Ins. Co. vs. Hannibal & St. Joseph R. R. Co., 3 Dill. 2, Fed. 
Cas. No. 96. Upon this it is urged for appellants that it was nec- 
essary for the Transit Company to sue upon the entire cause of 
action, and so, as trustee, to protect the rights, not merely of part, 
but all, of the insurers holding subrogated interests. 

This gives rise to several questions touching the remedies 
open to a large number of holders of kindred subrogated interest 
to enforce their rights, which we need not consider, because (1) 
as stated, the owner in fact brought the suit in its own name for 
the benefit and as trustee of the insurers quite as distinctly as it 
in terms brought the suit in part for its own use and benefit : and 
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(2) apart from this express assumption of a trust, the law itself, 
as a general rule, fastens upon an owner similar trust obligations 
in favor of insurers to the extent of their subrogated interests 
where the suit is in fact brought, as here, in the name of the owner 
and upon a loss exceeding the total insurance Norwich Union 
Fire Ins. Soc. vs. Standard Oil Co.. 59 Fed. 984, 987, 8 C. C. A. 
433 (C. C. A. 8th Cir.) ; Fairgrieve vs. Marine Ins. Co., supra, 
94 Fed. 688, 37 C. C. A. 190; Insurance Co. vs. Cosgrove, 85 
Kan. 296, 299, 116 Pac. 819; Southern Ry. Co. vs. Blunt & 
Ward (C. C.) 165 Fed. 258, 261; Ins. Co. vs. R. R. Co., 41 S.C. 
411, 412, 19 S. E. 858, 44 Am. St. Rep. 725; Hall & Long vs. 
Railroad Co., 13 Wall. 371, 20 L. Ed. 594, approving Gales vs. 
Hailman, 11 Pa. 515. 

[4] Learned counsel for appellees insist in effect that this 

general rule is not applicable because of the refusal of appellants 
to sanction the libel against the Stone, and consequently that the 
suit was representative only as respects the consenting insurers. 
We think this is to overlook, not alone the very comprehensive 
language of the libel, but also the terms of the request itself. We 
have seen that one averment of the libel is that “libelant proceeds 
as owner of the steamer and for the benefit of its insurers,” 
which plainly signifies, not merely the consenting insurers but 
all the insurers. And it is to be observed that one provision of 
the request seems to have been designed in anticipation of pre- 
cisely what happened in the libel proceeding. We refer to the 
portion stating that, if the action should result in a division of 
damages— 
“the Etruria interests authorizing the proceeding will claim, 
before * * * accounting to the Etruria interests not authori- 
zing the proceeding for the share of the recovery which would 
otherwise fall to them, the right to deduct the expense of the liti- 
gation.” 

The owner sought to recover and did recover (to the extent 
allowed) the proportionate shares alike of all the insurers. True, 
it did so in its name as owner, but at last in virtue of its trustee- 
ship respecting such shares. And it was not until after the libel 
proceeding was concluded in the court below and affirmed in this 
court that any claim was made by either the trustee or the con- 
senting insurers that, beside deduction for “the expense of the 
litigation,” the subrogated rights of the nonconsenting insurers 
of the Etruria should be subordinated to the corresponding rights 
of the consenting insurers. With what consistency, then, can 
either the trustee or the consenting insurers insist that this should 
be done? They, in effect, agreed that nothing more should be 
claimed than “the expense of the litigation.” ‘True, is suggested 
that, if no recovery had been made, the owner itself would, so far 
as the nonconsenting insurers were concerned, have been required 
to pay the expense of the litigation; but we have seen that the 
request provided that in such event— 
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“the Etruria interests not authorizing the proceedings will not be 
asked to contribute to the expense incurred in prosecuting the 
claim.” 

One reason for this may be found in the claim made by the 
owner (and, in truth, proved) in the libel suit that the value of 
the vessel largely exceeded her insurance; and it might be added 
that under well settled rules the duty of the trustee to its cestuis 
que trustent was to adhere impartially to the terms and condi- 
tions of request. 

We think the decisions relied on by appellees are distinguish- 
able. It is enough to say of Woodworth vs. Insurance Co., 5 
Wall. 87, 18 L. Ed. 517, that it was not a representative suit. The 
unreported decision in the matter of the petition of the ‘tna 
Insurance Company in the case of Hanna vs. Steamer Manitoba 
differs in several material respects from the present case. While 
the suit brought by Hanna and Chapin, owners of the propeller 
Comet, was in form representative, the Aitna, as insurer only on 
a portion of the Comet’s cargo, declined to permit the owners of 
the Comet to represent the A*tna’s interest, and, on the contrary, 
intervened in its own behalf to secure its proportionate share 
of the recovery in the libel proceeding. We think it was entitled 
to pursue this course to enforce its subrogated right respecting 
the cargo (The New York, 175 U. S. 187, 209, 20 Sup. Ct. 67, 44 
L. Ed. 126; The Beaconsfield, 158 U. S. 309, 310, 15 Sup. Ct. 860, 
39 L. Ed. 993; The Atlas, 93 U. S. 302, 316, 23 L. Ed. 863; In 
re Lakeland Transp. Co. [D. C.] 103 Fed. 328, 330); but by 
bringing its own suit the 7tna destroyed the representative char- 
acter of the libel suit as to itself and all possibility of a trust re- 
lation with the owners. It then failed to present its proofs sea- 
sonably, and Judge Baxter stated as one of his conclusions of 
law that :— 


“Whatever rights it [order of June 3, 1878] conferred on pe- 
titioner were waived by petitioner’s application of July 18, 1878, 
and the order of the District Court made thereon.” 

It is true that the A®tna was repeatedly requested to contribute 
to the expenses of the libel proceeding, and it was specially found 
that it “repeatedly and persistently refused to have anything to 
do with said suit or contribute thereto”; and the learned Circuit 
Judge further concluded that by reason of such neglect and re- 
fusal and of the insufficiency of the damages recoverable to pay 
in full the damages due those who had contributed to the ex- 
pense of the libel suit— 

“petitioner ought not to be permitted to share in the moneys 
which may be realized by the libelants and said contributors.” 

Whatever else may be said of this latter ground of the denial 
of the A£tna’s intervention, apart from the other grounds stated, 
it should be noticed that the A<tna’s refusals were but in accord 
with its right to maintain a separate suit, and it is hard to see 
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how they could have any other effect than to emphasize its pur- 
pose to seek recovery only in that way. 

It is not necessary to dwell longer on the cases relied on by 
appellees. They are all lacking in the controlling features of the 
instant case. The distribution of the present fund must be 
governed by the representative character of the libel suit and 
the terms of the request under which it was commenced and 
maintained, It was not open to the consenting appellees, after the 
decree in that case was entered and on appeal affirmed, to ob- 
ject to a ratable division among all the insurers of the Etruria. 
Whatever rights of priority the owner or the consenting insurers 
might have secured, either by limiting the recovery sought to 
the sum of their respective interests, or by suing for the benefit 
only of such of the insurers as should sanction the libel and join 
in its expense, no such course was pursued. No distinction is 
perceived between the principle that should be applied here and 
that which prevails in equitable proceedings brought to enforce 
judgments against interests of debtors that cannot be reached by 
ordinary legal process. If priority is sought in such proceedings, 
the suit must be limited to that object, and not in terms extended 
to all creditors of the same class or creditors generally. This 
principle is applied in a variety of cases. For instance, in George 
vs. St. Louis Cable & W. Ry. Co. (C. C.) 44 Fed. 122, 123, the 
late Circuit Judge Thayer, when speaking upon rehearing of a 
proceeding by judgment creditors to subject property that could 
not be effectiv ely reached by execution at law, said— 


“I have no doubt that the threé complainants by whom the bill 
in this case was filed might have secured a priority by filing the 
same for their own benefit; but they did not do so. By the very 
terms of the bill, they professed to be acting, not only for them- 
selves, but ‘in behalf of, all and singular, the other judgment 
creditors of the respondent.’ The effect was to waive the ad- 
vantage they might have obtained by moving in their own behalf. 
The result is that the suit, in contemplation of law, has from the 
beginning been prosecuted by the original complainants in behalf 
of all judgment creditors who might elect to come in and take 
advantage of what had been done in their behalf.” 


The same principle was —— by Justice Bradley in 
— vs. Waters, 111 U. S. 640, 674, 4 Sup. Ct. 619, 637 (28 

Ed. 547), and by Justice Matthews in Freedman’s Savings & 
rast Co. vs. Earle, 110 U. S. 710, 7116, 4 Sup. Ct. 226, 229 (28 
L. Ed. 301), where he stated the rule thus :— 

“It is to be noted, therefore, that the proceeding is one insti- 
tuted by the judgment creditor for his own interest alone, unless 
he elects to file the bill also for others in a like situation, with 
whom he chooses to make common cause.” 


In Jones vs. Fayerweather, 46 N. J. Eq. 235, 256, 19 Atl. 22, 


25, when speaking of three creditors of an insolvent firm who 


. 
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had each brought a suit to subject propétty of the debtor in his 
own behalf alone, Chief Justice Beasley said :— 

“Such procedures have no affinity with bills exhibited by com- 
plainants, not only for the benefit of themselves, but equally for 
that of all other creditors who may be made parties; for the 
very form of such bills excludes the idea that any creditor, or any 
class of creditors, is to obtain any preference over the others.” 

See, also, Talcott vs. Grant Wire & Spring Co., 131 Ill. 253, 
254, 23 N. E. 403. 

[5] It is settled in this court that so far as time is concerned 
it is competent to intervene before final distribution of such a 
fund is made, for the purpose of presenting claims to an interest 
therein and for their establishment by decree (Mason vs. Marine 
Ins. Co., 110 Fed. 452, 454, 49 C. C. A. 106, 54 L. R. A. 700; 
Continental Trust Co. vs. Toledo, St. L. & K. C. R. R. Co. [C. 
C.] 82 Fed. 642, 646; Central Trust Co. vs. Richmond, N., I & 
B. R. Co., 105 Fed. 803, 808, 45 C. C. A. 60; see The Propeller 
Monticello vs. Mollison, 17 How. [58 U. S.] 152, 155, 15 L. Ed. 
68; The Nonpariel [D. C.] 149 Fed. 521, 525, and cases there 
cited) ; but the priority given by the decree below to the expense 
of the libel litigation should be preserved as against appellants as 
well as appellees (Trustees vs. Greenough, 105 U. S. 527, 532, 26 
L. Ed. 1157; Central Railroad vs. Pettus, 113 U. S. 124, 126, 5 
Sup. Ct. 387, 28 L. Ed. 915). 

Appellants properly admit that the cargo underwriter should 
be paid in full, less cargo’s proportion of legal expenses. ‘The 
George W. Roby, 111 Fed. 601, 616, 49 C. C. A. 6th Cir.) ; s. ¢. 
(D. C.) 103 Fed. 332, 333. The remaining items pertain to 
freight and crew, the former item having been included below 
with the claim for insurance paid on hull by the Western Assur- 
ance Company as insurer also the freight. The contention is that 
the claims for freight and crew shall be placed on a parity with 
the claims of the insurers of the hull, subject to ratable apportion- 
ment of the legal expenses allowed. This method was pursued in 
the decree below, so far as the appellee insurers of the hull were 
concerned. ‘The assignment respecting the former items have 
therefore,’ been practically disposed of by the effect of our con- 
clusion: ‘That the claims of all the insurers of the hull (of the 
Etruria), appellees and appellants alike, must be placed on an 
equality ; and the claims for freight and crew will be placed on 
a parity with them. 

The decree below is reversed, with costs, and the cause is re- 
manded, with instructions to enter a decree not inconsistent with 
this opinion. 
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UNITED STATES DISTRICT COURT. 
S. D. New York. 


LISTERS AGRICULTURAL CHEMICAL WORKS 
vs. 


HOME INS. CO.* 


CONSTRUCTION OF MARINE POLICY—“PERILS OF THE 
HARBOR.” 

Damage to a lighter by concussion when navigating New York Harbor, 
caused by an explosion of dynamite which was being loaded from 
a nearby pier on another vessel, was not due to a “peril of the 
harbor,” within the meaning of a marine policy insuring her against 
such risk, but excepting loss from boiler explosion, and containing 
a warranty against her carriage of gunpowder or other explosive. 


(For other cases, see Insurance, Cent. Dig. § 1092; Dec. Dig. § 404.) 


In Admiralty. Suit by the Listers Agricultural Chemical 
Works against the Home Insurance Company. Decree for Re- 
spondent. 


GirrorpD, Hopss & BEarp, of New York City, for Libelant. 
KNEELAND, Harrison & Hewitt, of New York City (Law- 
rence Kneeland, of New York City, of counsel), for Respondent. 


Ho xt, D. J. 

This is an action upon a policy of marine insurance issued by 
the respondent for the benefit of the libelant upon the steam 
lighter Alfred & Edward. On February 1, 1911, while the 
lighter was proceeding up the harbor, about 100 feet off Pier 7, 
Jersey City, a large quantity of dynamite which was being trans- 
ferred from a freight car on Pier 7 to a barge lying at the 
pier exploded with extraordinary violence, causing great loss 
of life and damage to the pier and to shipping in the immediate 
neighborhood. The lighter sustained damage, amounting to 
$870. This damage was entirely caused by shock or concussion, 
and not by any waves or swell of the water or by any debris thrown 
upon her. The policy insured the lighter against the perils of 
the harbor, and that is the only provision in the policy which 
is claimed to render the respondent liable. The policy excluded 
claims arising from the bursting or explosion of boilers, unless 
caused by stress of weather, stranding, collision, or burning. 
The policy also contained a warranty by the insured not to 
carry, among other things, gunpowder or other explosives. The 
defense is that the loss was not covered by the policy. 


* Decision rendered, November 25, 1912. 202 Fed. Rep. 1011. 
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The question is novel. No direct authority upon the ques- 
tion involved has been cited by counsel or called to my atten- 
tion. The libelant relies on the general rule that ambiguous 
clauses in marine insurance policies are construed against the 
insurer, and claims that the injury which occurred in this case 
was a peril of the harbor. Counsel admits that such an explo- 
sion would not be a peril of the sea, within the meaning of that 
expression as used in policies of marine insurance, but claims that 
the perils of the harbor include all liability to peril from in- 
juries which might occur while navigating the harbor from any 
causes of possibie danger upon the piers. An injury caused by 
an explosion of dynamite is not ordinarily covered by a policy 
of fire insurance. Everett vs. London Assurance, 19 C. B. (N. 
S.) 126. The expression “perils of the sea,” as used in marine 
policies, means perils of a marine nature. Thames Ins. Co. vs. 
Hamilton, 12 App. C. 484; The G. R. Booth, 171 U. S. 450, 19 
Sup. Ct. 9, 43 L. Ed. 234. The cases are somewhat in conflict 
upon the question whether cases of explosions on vessels are 
covered by a marine policy which insures against “perils of the 
seas, rivers,” etc., and “all other perils, losses and misfortunes.” 
In some cases it is held that such a policy covers the case of 
the explosion of a vessel’s boilers. Citizens’ Ins. Co. vs. Glas- 
gow, 9 Mo. 411; West India Tel. Co. vs. Home; ete., Co., L. R. 
6 Q. B. D. 51. Cases holding the contrary view are Thames 
Co. vs. Hamilton, 12 App. C. 484; Miller vs. California Ins. 

o., 76 Cal. 145, 18 Pac. 155, 9 Am. St. Rep. 184; The G. R. 
300th, 171 U. S. 450, 19 Sup. Ct. 9, 43 L. Ed. 234. The policy 
in suit simply insures against perils of the harbor. It does not 
add “‘all other perils and losses,” as in the case of many policies. 
It also affirmatively exempts losses caused by boiler explosions, 
and warrants against the carriage of gunpowder or other ex- 
plosives. If the boiler of the lighter had exploded, obviously 
no recovery could be had upon this policy. If the dynamite 
which exploded had been in course of transportation on the 
lighter, no recovery could be had. Suppose the lighter had been 
injured by a projectile fired from a cannon situated a mile in- 
land from the shore of the harbor, or that a steam boiler on 
shore had exploded and a part of it had fallen upon the lighter 
could it be claimed that such an injury was a peril of the harbor 
within the meaning of the policy? | think not. Yet such an 
injury seems to be quite analogous to that upon which this suit 
is based. Obviously the insurance company did not intend to 
be responsible for any explosion on board. It inserted in the 
policy provisions exempting itself from such liability, and the in- 
insurer, by accepting the policy with such provisions, agreed 
to them. It seems to me that the inference is still stronger that 
injuries occurring from such explosions which have taken place 
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away from the lighter and especially on the land were not cov- 
ered by the policy. 

My conclusion is that there should be a decree for the 
respondent. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


UNITED STATES DISTRICT COURT. 
D MaryLanp. 


FRENCH MUT. GENERAL SOCIETY OF MUTUAL INSURANCE 
AGAINST THEFT 


US. 


UNITED STATES FIDELITY & GUARANTY CO, or BaALtTIMorE 
City.* 


REINSURANCE—LIABILITY ON POLICY. 
A Fench brokers’ society insured each of its members against three- 
fourths of any loss through embezzlement by an employee, not 
Reinsurance was effected in plaintiff com- 
pany, which, in turn, obtained reinsurance in several companies, 
including defendant, for shares of the risk. From time to time 
during the carrying of the original risk there were substitutions of 
plaintiff's reinsurers; defendant, among others, withdrawing. <A 
member of the brokers’ society sustained loss through embezzlement 
by an employee; the dates when the various amounts were taken being 
ascertainable. Held, that defendant was not relieved from liability 
to plaintiff on the theory that the total amount embezzled while 
which had 
to “el ‘aioe ‘haloes liability attached under the soles issued by 
plaintiff; the uninsured portion of the loss being properly deducted 
once for all from the total loss when ascertained and as of the date 
of its ascertainment, and each successive reinsurer benefiting by 
such deduction in proportion to the total amount embezzled during 

the time he was on the policy. 


(For other cases, see Insurance, Cent. Dig. § 1817; Dec. Dig. § 684.) 

REINSURANCE—CONSTRUCTION OF POLICIES. 

The rule that rights under a plain contract are to be enforced, how- 
ever unwise the agreement may appear to be, and that general terms 


and phrases will be construed in the light of the circumstances sur- 
rounding the parties, applies to reinsurance contracts. 


(For other cases, see Insurance, Cent. Dig. §§ 1811, 1812, 1818, 1819; 
Dec. Dig. § 679.) 

REINSURANCE—LIABILITY OF REINSURER. 

An insurer may recover from a reinsurer before the former has actually 
paid the insured. 

(For other cases, see Insurance, Cent. Dig. § 1823; Dec. Dig. § 686.) 


At Law. Action by the French Mutual General Society of 
Mutual Insurance Against Theft against the United States Fi- 
delity & Guaranty Company of Baltimore City. Verdict for 
plaintiff. 


* Decision rendered, March 25, 1913. 203 Fed. Rep. 558. 
Vol. XLII.—55. 
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HyLanp P. Stewart and WarrEN A. Stewart, both of Bal- 
timore, Md., for Plaintiff. 

BarTLET?T, Por, CLaccert & BLAND, of Baltimore, Md., for 
Defendant. 

Rost, D. J. 

The plaintiff is a French, the defendant a Maryland, corpo- 
ration. There was, and doubtless still is, in Paris a body cor- 
porate styling itself Société d’Assurances Mutuelle des Agents 
de Change de Paris. For brevity, it will be called the Brokers’ 
Society. It had some seventy members. It insured each of 
them against three-fourths of the loss, not exceeding in any one 
case 1,333,333 francs, suffered by him from the theft or em- 
bezzlement of his employees. Three fourths of the maximum 
sum insured against amounted to 1,000,000 francs. To pay so 
much would unduly tax the resources of the Brokers’ Society. 
It protected itself by reinsurance against any liability, exceeding 
in a single case a quarter of a million francs. As it was bound 
for only three-fourths of what was wrongfully taken, it could 
not be called upon to pay as much as that amount, unless the sum 
abstracted reached at least 333,333 francs. It therefore did not 
want any reinsurance against the consequences of embezzlement 
not exceeding the last mentioned amount, and then only as 
against its liability for the excess thereover. Such excess could 
not exceed the difference between a quarter of a million francs 
and its own maximum liability of 1,000,000 or 750,000 francs. 
To secure this reinsurance, it entered into negotiations with the 
plaintiff. It seemingly did not feel that the latter was by itself 
financially able to give it all the protection needed. It insisted 
that go per cent of the risk to be assumed by the plaintiff should 
be reinsured in other companies approved by it, the Brokers’ 
Society. Plaintiff communicated with other insurers, including 
the defendant. It found that it could effect reinsurances to 
the desired extent. On March 13, 1903, the plaintiff, by a 
policy bearing that date, reinsured the Brokers’ Society for five 
years against the excess over a quarter of a million francs, and 
not exceeding three-fourths of a million, for which the latter 
might become liable on any one embezzlement. The policy cov- 
ered only sums taken and discovered during its continuation. 
It provided that, in case of successive or continuous thefts, the 
guarantee should not be retroactive, but should apply only to 
those committed from and after its date. The Brokers’ So- 
ciety retained the right alone to direct the investigation and set- 
tlement of the losses. Its decisions in such matters were to be 
obligatory upon the plaintiff. The latter had no right to refuse 
or delay the payment of its proportion of the indemnity paid or 
to be paid by the Brokers’ Society. At the end of the five 
years for which the policy was made, it was to be renewed by 
tacit agreement, unless either party had given six months’ pre- 
vious notice by registered mail of a contrary desire. It was 





Misc.] French Mut. Gen. Soc., &c., vs. U. S. F. & G. 867 


provided that the policy could not be canceled, unless the aggre- 
gate amount of losses of the year exceeded the premium. The 
latter was to be at the rate of 38,000 francs a year payable 
annually. The plaintiff bound itself to provide three reinsur- 
ers acceptable to the Brokers’ Society. Such reinsurers were in 
the aggregate to become liable for at least 90 per cent of the 
risk assumed by the plaintiff. They were to countersign the 
policy and to accepts its articles. The plaintiff remained, how- 
ever, always liable for the full performance of the entire con- 
tract. For a consideration of the annual payment of 7,600 
francs, less than Io per cent for the benefit of the plaintiff, the 
defendant, on the same day and apparently at the foot of the 
policy, reinsured two-tenths of the risks assumed by the plain- 
tiff. It was provided that such risk was assumed according to 
the conditions and usages of Paris in matters of reinsurance. 
Four other companies in varying proportions reinsured in the 
aggregate seven-tenths of the plaintiff’s risk. The transaction 
had a distinctly international flavor. The headquarters of the 
plaintiff were at Paris; of the defendant at Baltimore; of the 
other reinsurers at Munich, Zurich, Vienna, and Brussels, re- 
spectively. About January 1, 1906, the plaintiff allowed the 
Vienna Company to cancel its policy as of that date. A Berlin 
corporation took the vacated place. The defendant decided to 
wind up its business in France. It canceled such of its out- 
standing French risks as it could. It asked the plaintiff to ac- 
cept a cancellation of the particular one in question. Plaintiff 
consented. On the 19th of January, 1906, it was agreed that the 
defendant’s contract of reinsurance should terminate as of March 
13, 1906, that is, at the expiration of precisely three years after 
it was entered into. This cancellation was made and accepted 
“subject to losses incurred prior to said date (March 13, 1906) 
in case they be known and declared afterwards in conformity 
to the conditions of the contract” between the plaintiff and the 
Brokers’ Society. The defendant received and retained three 
full annual premiums. The Berlin Company, which had pre- 
viously taken over the 5 per cent of the risk originally rein- 
sured by the Vienna Company, now assumed defendant’s place, 
and, in consideration of the same annual premium, became 
bound from the date of defendant’s retirement for two-tenths 
of the plaintiff’s risk. On March 13, 1907, the Brussels Com- 
pany was allowed to retire. The plaintiff itself assumed the 
2% per cent previously carried by it. On March 18 or 19, 
1907, it was discovered that a trusted employee of one of the in- 
sured members of the Brokers’ Society had embezzled large 
sums from his employer, and had committed suicide. The 
amount of his defalcation was ascertained to be 669,274.90 
francs. Interest on such sum amounted to 13,564.55 francs. 
The total claim presented by the broker was therefore 682,839.45 
francs. Plaintiff disclaimed liability for interest. 
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Of the principal sum embezzled the original 

sufferer was liable for one-fourth. .....$167,318 72 
The Brokers’ Society for................ 250,000 00 
The plaintiff for the balance............. 251,956 18 


Plaintiff, however, was hopeful of recovering through the 
broker a salvage of 35,000 francs. It accordingly in the first 
instance admitted immediate liability for 216,956.18 francs only. 
This last mentioned sum was 32.4166 per cent of the broker’s 
total loss. It was possible to determine the date at which the 
dishonest employee had taken each particular sum. There was, 
therefore, no difficulty in arriving at the total amount stolen 
during the period in which the reinsurance group remained as 
at first constituted, and the amount which was abstracted during 
each subsequent period in which there was no change in the 
reinsurers existing at the beginning of the period. The method 
of adjustment adopted by the plaintiff was to hold each group of 
insurers liable as a whole for 32.4166 per cent of the amount 
embezzled during the time such group remained unchanged, and 
then to apportion the sum so ascertained among the insurers in 
proportion to the share of the risk they had for that period as- 
sumed. Thus the amount embezzled during the time for which 
the defendant was one of the coinsurers was 301,185.90 francs. 
Thirty-two and four thousand, one hundred and sixty-six ten 
thousandths per cent of such sum amounted to 97,834.228 francs. 
The defendant was bound to pay one-fifth of the losses incurred 
while it was reinsurer. One-fifth of the total loss so determined 
was 19,526.842 francs. All the coinsurers other than the de- 
fendant finally acquiesced in this method of adjustment, and 
made the payments called for by it. The two who, like the de- 
fendant, had canceled their policies before the loss was dis- 
covered did so reluctantly, and only after suit had been brought 
or threatened against them. Defendant denied its liability, and 
refused to pay anything. The plaintiff brought suit against it 
before the Tribunal of Commerce of the Department of the Seine 
sitting at Paris, and there by default obtained a judgment for 
the amount claimed, viz., 19,526.842 francs. Upon this French 
judgment this suit was originally brought in this court. There 
was difficulty in settling the pleadings. There were several 
hearings thereon. In the end a stipulation was made that all 
errors of pleading should be waived; that the plaintiff should 
be entitled to recover, if at all, upon any cause of action it might 
have against the defendant without regard to pleadings; and 
that the defendant should be entitled to set up any defense it 
might have without reference to forms of actions or pleas. A 
jury trial was waived by both parties, and the cause came 
on to be heard before the court sitting as a jury. At the close 
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of the evidence the defendant offered three prayers; the 
plaintiff none. 

[1] By the defendant’s first prayer the court was asked to 
rule as a matter of law that upon the uncontradicted evidence 
the French judgment was a nullity. I grant this prayer. The 
uncontradicted testimony as to the French law proved that no 
proper service had ever been made upon the defendant in France. 

{2] The defendant’s second prayer sets up the most impor- 
tant contention in the case. That prayer asks me to rule, in 
effect, that the defendant is not liable at all because the total 
amount embezzled during the period for which it was a co- 
insurer did not equal the 333,333 francs which had to be taken 
before liability attached under the original policy issued by the 
plaintiff to the Brokers’ Society. It contends that on the 13th of 
March, 1906, when the cancellation of its policy became ef- 
fective, the total amount of the embezzlement was only 301,185.- 
90 francs. If such loss had been then discovered, the plaintiff 
would not have been liable for anything to the Brokers’ Society, 
and therefore no liability could have attached to the defendant. 
The plaintiff says that this contention is unsound. In its view 
the obligation originally assumed by it to the Brokers’ Society 
was in point of time undivided. When a loss was discovered, 
the broker’s one-fourth was to be determined as of that date, and 
it was then that the 250,000 francs were to be met by the Bro- 
kers’ Society. Such deductions it claims were not, and could 
not be, properly made or considered until the loss was known. 
The defendant, by the terms of its cancellation agreement, was 
not discharged from liability in any and all events. It still ex- 
pressly remained bound for losses incurred prior to March 13, 
1906, in case they became known and were declared afterwards 
in conformity to the conditions of the contract between the 
plaintiff and the Brokers’ Society. From plaintiff’s standpoint 
the defendant as to losses so incurred remained liable to the 
same extent as the company that took its place was for losses 
thereafter incurred, with the same right to share in the benefits 
of the deduetions of the amounts for which the broker and the 
Brokers’ Society were liable. It calls attention to the fact shown 
by the evidence that, when the defendant’s contract was can- 
celed, defendant retained the full annual premium for the time 
during which it was upon the policy. The company which took 
defendant’s place received compensation at the same annual 
rate. 

The difficulty is in determining how, under the special cir- 
cumstances of this case, the benefit of the exemption from lia- 
bility from at least 333,333 francs of any one embezzlement 
affects the obligation of successive reinsurers. The contract is 
French. By its express terms it is to be governed by the usage 
of Paris in matters of reinsurance. It follows that the French 
law controls if there is any such applicable law, and, if not, it 
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is regulated by the custom of Paris if such custom exists. Ex- 
perts in the French law and in the insurance practices of Paris 
have been examined. They do not in my judgment profess to 
state what the law of France or the usages of Paris on this 
matter are. The witnesses express their individual opinion as 
to what that law should be declared to be whenever the courts 
of France are called upon to make a declaration upon the sub- 
ject, or as to what should be the usage of Paris, whenever any 
usage upon the subject shall be established. 

Sitting as a jury, I find as a matter of fact that it is not 
proved that there is any applicable French law or custom. The 
learned and diligent counsel for the respective parties have not 
been able to find that the precise question now under considera- 
tion, or any one having any marked analogy to it, has ever been 
passed upon in any reported case. My. own researches and 
inquiries have had the same negative result. 

There are at least three possible theories which may be 
adopted :— 

First. That the uninsured portion of the loss shall be de- 
ducted once for all from the total loss when ascertained and as 
of the date of its ascertainment, and that each successive rein- 
surer shall benefit by such deduction in proportion to the total 
amount embezzled during the time he was on the policy. This 
is the contention of the plaintiff. 

Second. That each insurer shall have the full benefit of the 
total deduction to the extent of at least 333,333 francs. This 
theory treats each contract of reinsurance as complete in itself, 
and as having no privity or connection 7 that which went 
before it or th: it which may come after it. Each of such con- 
tracts is given its most strictly literal pacaieaion. A reinsurer 
has nothing to do with any sums embezzled before it assumed 
the risk or with any that may be embezzled after its policy was 
canceled. It is bound only for its share of the liability of the 
plaintiff during the time it is a reinsurer of the plaintiff. The 
plaintiff, however, is not liable at all, unless the sum embezzled 
exceeds 333,333 francs. A _ reinsurer, therefore, cannot be 

called upon to pay, unless the amount taken during the term its 
policy was in force exceeded that sum. If this theory is sound, 
the defendant is not liable. It, however, does not make this 
contention. The parties could not have intended that their 
rights and liabilities should be determined in this way. (That 
the Brokers’ Society as well as the plaintiff should be protected 
by reinsurance to the extent of 90 per cent of the risk assumed 
by the latter was of the very essence of the whole scheme and of 
ail the transactions connected with it. If each successive reinsurer 
could successfully assert that he was liable for nothing more 
than his share of the amount by which the sum embezzled dur- 
ing the time he was on the policy exceeded 333,333 francs, it 
might well have happened that, although the plaintiff would be 
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liable for a large sum, it would not be entitled to collect any, or 
at the most a small, part of its loss from its reinsurers. Three 
hundred and one thousand francs were embezzled, while the 
defendant was on the policy; 368,000 francs afterwards. Ac- 
cording to the theory now under discussion, defendant would 
not be liable at all, for the amount embezzled while it was a 
reinsurer was less than 333,333 frances. Its successor’s liability 
would be worked out as follows :— 


Sum embezzled while successor was a reinsurer.. 368,000 francs 
The broker bears one-fourth of which......... 92,000 “ 
Te BORGER GOCE ov osc ncicticescnccipscace ee | 
Balance, for two-tenths of which reinsurer 


would be liable .. ihe dulaaataydiae a alelte ae 


The net result would be that, while the plaintiff is liable for 
nearly a quarter of a million of francs, it would have had re- 
insurance for not much more than one-tenth of that sum. Had 
there been three successive reinsurers of the same portion of 
the risk, it might have found itself without any reinsurance. The 
consequences to which this theory leads are so manifestly fatal 
to the whole purpose of everything which the parties did that it 
may be rejected without further consideration. 

The defendant takes its stand upon what may be called the 
third theory. This assumes that, while the brokers’ *one-fourth 
and the Brokers’ Society’s 250,000 francs can be deducted but 
once, they are, when the loss is finally discovered, to be treated 
as if such deductions had been made from day to day, or from 
period to period as the money was actually taken. Each suc- 
cessive reinsurer becomes bound for its share of the liability 
which attached to the plaintiff during the time it was upon the 
policy. As applied to the facts of this case, the defendant was 
never liable because when its policy was canceled, as was dis- 
covered, when the embezzlement took place, the amount taken 
was not sufficient, had the plaintiff’s own policy then terminated, 
to impose any liability upon the latter. During the five days 
over a year that its successor, the Berlin company, was on the 
policy of reinsurance, the broker’s clerk kept on stealing, and 
as a consequence during this period, and during this period 
only, the plaintiff’s liability attached. For its share of whatever 
liability came upon the plaintiff while it was a coinsurer the 
3erlin company was liable. 

Which of these theories is the one which the court should 
adopt? If the language of the contract between the plaintiff and 
the defendant plainly points to one of them, the discussion is 
closed. Like other contracts of insurance, it is “to be construed 
according to the sense and meaning of the terms which the 
parties have used.” Insurance Co. vs. Coos County, 151 U. S. 
463, 14 Sup. Ct. 379, 38 L. Ed. 231. 
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Defendant claims that its position is sustained by the language 
of the cancellation agreement. Its policy terminated on the 
date upon which the cancellation took effect “subject only to 
the losses incurred prior to that date in case they be known 
and declared afterwards in conformity to the conditions of the 
contract” between the plaintiff and the Brokers’ Society. At 
the hearing, it was suggested that the phrase, “in conformity to 
the conditions of the contract,” had reference to those provisions 
of the original agreement by which plaintiff exempted from 
liability for a theft which did not exceed 333,333 francs. 
Obviously, however, the words in question have quite another 
purpose and significance. In spite of the cancellation, the de- 
fendant was to remain liable for losses previously incurred, pro- 
vided they were known and declared afterwards in conformity 
with the contract—that is, were known and declared before the 
expiration of the five-year term of the policy issued by the 
plaintiff to the Brokers’ Society. By that policy the plaintiff 
did not assume liability for any thefts not discovered and declared 
during its existence. The reservation in question, therefore, 
means precisely the same as if it had read, “Subject to losses 
incurred prior to March 13, 1906, in case they be known and 
declared on or before March 13, 1908.” This language throws 
little light upon the question at issue. It certainly falls far short 
of clearly answering it. 

The strOngest argument in support of defendant's contention 
is the simple and unquestioned fact that the contract was can- 
celed. The purpose and effect of cancellation was to release 
it from all responsibility or liability for anything which might 
happen thereafter. If at the time of the cancellation it was not 
liable, it could not be made so by anything which might subse- 
quently take place. Doubtless the defendant might expressly 
have bound itself, in spite of what it and the plaintiff called a 
cancellation, to answer for certain defaults which might be 
committed in the future, but in defendant’s view the language 
of the reservation which was actually made does not either by 
expression or by implication seek to hold it for anything for 
which it was not at the time of the cancellation liable if all that 
had then taken place had been then known. 

[3] As arguments go this argument is very strong. Never- 
theless, it is impossible to believe that the words used could have 
been intended to decide in advance the present controversy in 
favor of the defendant. If the parties had so desired, they could 
have made such a purpose very plain. The original contract 
between them shows how careful they could be to make their 
meaning plain by concrete illustrations. In interpreting con- 
tracts, courts seek to put themselves in the place of the parties 
at the time the bargains between them were made, and from 
that viewpoint look at what the parties did and said. Of course, 
if those who enter into an agreement have expressed them- 
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selves plainly, their rights are to be governed by the words they 
use, no matter how unwise the courts may think one or both 
of them must have been to have entered into such an agree- 
ment. Where, however, they have not closed the controversy 
by the use of plain and unequivocal language, the courts must 
construe general terms and phrases in the light thrown upon 
them by the situation in which the parties were at the time they 
were used. General as this rule of construction is, many courts 
of high authority have held that it is peculiarly applicable to 
contracts of reinsurance. Such agreements are often made on 
printed blanks intended for other purposes, or, if not, in the 
making of them the parties are prone to use stock words or 
phrases having little or no real pertinency to the matter in hand. 
Philadelphia Life Ins. Co. vs. American Life & Health Ins. Co., 
23 Pa. 65; Union Ins. Co. vs. American Ins. Co., 107 Cal. 327, 
40 Pac. 431, 28 L. R. A. 692, 48 Am. St. Rep. 140; Manufac- 
turers’ Ins. Co. vs. Western Assurance Co., 145 Mass. 419, 14 
N. E. 632; South British Fire & Marine Ins. Co., of New 
Zealand vs. Dacosta, L. R. (1906) 1 K. B. 456; Frost on Guar- 
anty Ins. § 37. That contracts of reinsurance should be so 
interpreted is about the only relevant thing that the adjudged 
cases have to say as to the question now under consideration. 
All the circumstances existing at the time defendant’s contract 
was made and when it was canceled show that the purpose of all 
the parties was that the plaintiff should, except as to about 10 
per cent of its undertaking, be fully reinsured during the en- 
tire five years, and that, when cancellation was permitted, another 
reinsurer was at once to step into the place of the one who 
retired. Every one acted upon the assumption that there was 
no difference betweeen the risk assumed by one who was a re- 
insurer during the first portion of the five-year period and one 
who was a reinsurer during the latter part of it. 

The Brokers’ Society paid the plaintiff an annual premium 
of 38,000 francs. Plaintiff retained 10 per cent of this as a 
compensation for the general responsibility accepted by it, and 
perhaps in some part as brokerage for getting the business for 
the other companies. The balance of 34,200 francs it divided 
among the reinsurers in the exact proportion to the percentage 
of the risk assumed by each of them and the time the policy of 
each remained in force. Thus the defendant assumed two- 
tenths or one-fifth of the risk. The annual premium in each of 
the three years its policy remained in force was two-tenths of 
34,200 francs, or 6,840 francs. When the policy was canceled, 
it did not return any part of this sum, nor was it asked to. Its 
successor was offered and accepted the same annual premium. 
To everybody it appeared that the risk of being a reinsurer for 
the last two years of the original five was no greater than that 
of being a reinsurer for the first three. Obviously, however, if 
the defendant’s present contention is sound, there.was a great 
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difference. The reinsurer for the earlier period had the full 
benefit of the broker’s one-fourth and the Brokers’ Society’s 
250,000 francs, so far as they were necessary for its complete 
exoneration. All that remained available for the protection of 
its successor was so much of these, if any, as it did not need for 
its own. At the time nobody acted as if there was any differ- 
ence whatever in the risk assumed. Such fact is strongly per- 
suasive evidence that at that time no one intended that any such 
difference should be made. 

The first of the three possible theories of adjusting the loss 
among successive reinsurers, therefore, seems to have been that 
which was in contemplation of the parties. It is a perfectly 
simple and logical theory. It requires nothing further than the 
assumption that the parties intended that the sum to be borne 
by the broker himself and by the Brokers’ Society should not 
be deducted until the total loss was ascertained, and then from 
the total loss. Obviously that is the only time at which the 
broker’s one-fourth could as against him be calculated. To my 
mind as applied to the facts of this case, it is far the most 
equitable of the three possible theories. It contravenes no pos- 
itive rule of law. So far as I am aware, there is not a single 
authority opposed to it, although it is equally true that there is 
none in its favor. The defendant’s second prayer will accordingly 
be refused. 

It will be remembered that the plaintiff did not at first pay 
35,000 francs of the portion of the loss for which it was liable 
hoping that such sum could be recovered as salvage. It finally 
made an adjustment by which it received credit for 15,000 
francs in lieu of such claim for salvage. It accordingly paid the 
Brokers’ Society an additional 20,000 francs. It claims from the 
defendant 1,776 francs as the latter’s share of this 20,000 
francs. 

[4] Defendant’s third prayer asks me to rule as a matter of 
law that the plaintiff cannot recover this sum in this action be- 
cause plaintiff did not pay the 20,000 francs until after this 
suit had been brought. The authorities, however, are clear that 
an insurer may recover from a reinsurer before the former has 
actually paid the insured. Defendant’s third prayer is therefore 
refused. Allemannia Ins. Co. vs. Firemen’s Ins. Co., 209 U. S. 
332, 28 Sup. Ct. 544, 52 L. Ed. 815; note to Traders’ Ins. Co. 

Aachen & M. T. Ins. Co., 8 L. R. A. (N. S.) at pages 857, 
B58 Norwood vs. Resolute Fire Ins. Co., 47 How. Prac. 43; 
Gantt vs. American Central Ins. Co., 68 Mo. 503. The re- 
sult is that a verdict will be entered in favor of the plaintiff for 
the sum of $5,339.70 of which $4,974.74 represents the 19,- 
526,846 francs paid by the plaintiff for the defendant’s share of 
the coinsurance before the institution of this suit, and interest 
thereon from the time of such payment to the day of trial and 
$364.96 represents the 1,776 francs subsequently paid, with in- 
terest thereon from the date of payment to the day of trial. 
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COURT OF APPEALS OF NEW YORK. 


INTERNATIONAL FERRY CO. 
US. 


AMERICAN FIDELITY CO* 


PAROL CONTRACT—DELIVERY OF POLICY 

When a parol contract of insurance has been entered into, the subse- 
quent delivery of the policy is not essential to its validity or enforce- 
ability, unless the contract contains a stipulation that it shall not take 
effect before the policy is delivered. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


NATURE OF CONTRACT—ORAL OR WRITTEN CONTRACT. 


A contract of insurance need not be in writing, in the absence of a 
statutory requirement; a parol agreement by the insurer to effect a 
stipulated insurance by the issue of a valid policy being binding on 
him. 

(For other cases, see Insurance, Cent. Dig. §§ 203-209; Dec. Dig. § 131.) 


POLICY—ORAL STIPULATIONS—MISTAKE. 

An insurance policy presumptively merges all previous oral stipulations, 
and expresses the final understanding of the: insured and the 
insurer, subject to correction in equity when, by inadvertence or 
mutual mistake, or by mistake of one party and fraud of the other, 
it fails to conform to the actual agreement. 


(For other cases, see Insurance, Cent. Dig. §§ 203-209; Dec. Dig. § 131.) 


ACCEPTANCE OF POLICY—EFFECT ON PAROL CONTRACT. 

Plaintiff's acceptance of a policy which did not conform to the prior 
oral contract of insurance, without negligence on his part, did not 
make the policy the true and conclusive evidence of the contract. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


MARINE POLICY—FALSE REPRESENTATIONS—RECOVERY OF 
PREMIUM. 

Plaintiff made a contract with defendant for marine liability insurance 
against loss from liability imposed by law on it for damages on 
account of bodily injuries or death accidentally suffered, while the 
insurance was in force, by any person not employed by plaintiff 
while on or about its vessels, paying therefor an annual premium of 
$300. Soon after defendant delivered the policy, stating that it 
accurately expressed the oral contract, which was renewed for the 
same premium a second year; but the policy, in fact, did not cover 
liability for injuries sustained by a passenger, and defendant havi ing 
denied such liability, plaintiff sued to recover the difference in the 
amount of premium paid and the market value of the risk assumed. 
Held that, since plaintiff was entitled to enforce the oral contract of 
insurance, notwithstanding the policy, or have the policy reformed, 
the consideration had not partially failed, and plaintiff could not 
recover. 

(For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 198.) 





* Decision rendered, Feb. 25, 1913. 101 N. E. Rep. 160. 
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Appeal from Supreme Court, Appellate Division, Fourth De- 
partment. 

Action by the International Ferry Company against the Ameri- 
can Fidelity Company. From a judgment of the Appellate Divi- 
sion (145 App. Div. 906, 129 N. Y. Supp. 1129) affirming a judg- 
ment for plaintiff on a directed verdict, defendant appeals. Re- 
versed, and new trial ordered. 


CHARLES NEwTon, of Buffalo, for Appellant. 
GrEorGE P. Keatinc, of Buffalo, for Respondent. 


CoLLin, J. 

[1] The plaintiff corporation operated a ferry on the leas 
river, and seeks by this action to recover a part of each of two 
annual premiums paid by it to the defendant upon a marine ves- 
sel liability insurance, upon the ground that its payment was in- 
duced by the deceit of the defendant. At the close of the evi- 
dence the parties conceded that it did not present a question of 
fact for the jury. The question whether there was any evidence 
to support the verdict in the plaintiff's favor, directed by the trial 
court and unanimously affirmed by the Appellate Division, is a 
question of law reviewable by us. Clancy vs. N. Y. N. H. & R. 
R. Co., 201 N. Y. 235, 94 N. E. 867; Second Nat. Bank of 
Morgantown vs. Weston, 172 N. Y. 250, 64 N. E. 949. 

About April 8, 1905, the defendant agreed orally with the 
plaintiff to indemnify it, for the period of the next 12 months, 
against loss from the liability imposed by law upon it for dam- 
ages on account of bodily injuries or death accidentally suffered, 
while the insurance was in force, by any person or persons not 
employed by the plaintiff while on or about its vessels, subject to 
certain conditions here immaterial, and to issue to it a policy 
covering such risk or risks; the plaintiff was to pay a premium of 
$300. Soon thereafter it delivered to the plaintiff a policy, which 
it then stated to the plaintiff expressed accurately the oral agree- 
ment. About April 8, 1906, the defendant, for the purpose of 
renewing the liability insurance, delivered to the plaintiff, in con- 
sideration of a like premium, a second policy, again stating that 
it covered the stipulated risk. The premium of $300 was paid 
each year by the plaintiff. The policy, in fact, contained a pro- 
vision that it did not cover loss from liability for injuries sus- 
tained by any passenger from any cause whatsoever, and the 
defendant, in December, 1908, denied its liability to the plaintiff 
on account of the liability of the plaintiff to an injured passenger. 
The charge at customary or market value for the risk named in 
the policies delivered to the plaintiff was $50 for each year, and 
it is this difference between the $300 paid ‘each year and $50, the 

value each year of the indemnity provided by the terms of the 
policy delivered, that the plaintiff sought to recover, and thus 
far successfully, upon the ground that it was induced by the 
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fraudulent representations of the defendant to accept the poli- 
cies and pay the premiums. ‘The position of the plaintiff is that 
it is entitled to a return of that which it was fraudulently in- 
duced to pay for something which it had not received. 

[2-4] The plaintiff, however, did not pay for that which it did 
not receive. It is a general rule that when a parol contract of in- 
surance has been entered into the delivery of the policy is not es- 
sential to its validity or enforceability, unless a stipulation of 
the contract be that it shall not therefore take effect. Through a 
long period it has been established law that a contract of insur- 
ance need not be in writing, in the absence of a constitutional or 
legislative requirement. It is equally well settled that a parol 
agreement of an insurance company to effect a stipulated insurance 
by the issue of a valid policy is binding upon it. Ellis vs. Albany 
City Fire Ins. Co., 50 N. Y. 402, 10 Am. Rep. 495; Van Loan vs. 
Farmers’ Mutual Fire Ins. Ass’ n, go N. Y. 280; Angell vs. 
Hartford Fire Ins. Co., 59 N. Y. 171, 17 Am. Rep. 322. And, 
since a parol contract of insurance may be completely performed 
within a year upon the happening of a contingency, it is not within 
the statute of frauds. Trustees of the First Baptist Church vs. 
Brooklyn Fire Ins. Co., 19 N. Y. 305. 

[5-7] In the present case the meeting of the minds of the 
parties in the stipulations of the oral agreement consum- 
mated the contract of insurance, which the policy to be sub- 
sequently delivered was to embody and permanently evidence. 
An insurance policy presumptively merges all previous oral stip- 
ulations and expresses the final understanding of the insured and 
the insurance company. Gray vs. Germania Fire Ins. Co., 155 
N. Y. 180, 49 N. E. 675. When, however, by inadvertence or 
mutual mistake, or the mistake of one party and fraud of the 
other, it fails to conform to the actual agreement, a court will 
correct it. Albany City Savings Institution vs. Burdick, 87 N. 
Y. 40; Bidwell vs. Astor Mutual Ins. Co., 16 N. Y. 263. The ac- 
ceptance of the policy, without negligence on the part of the 
plaintiff, did ‘not make it true and conclusive evidence of the 
contract. Hay vs. Star Fire Ins. Co., 77 N. Y. 235, 33 Am. 
Rep. 607 ; Bidwell vs. Astor Mutual Ins. Co., 16 N. Y. 263. The 
representations fraudulently made by the defendant did not affect 
the actual contract. That remained effective, and could have been 
enforced by the plaintiff, in a proper action, in accordance with 
its provisions and conditions. Hay vs. Star Fire Ins. Co., 77 
N. Y. 235, 33 Am. Rep. 607; Bidwell vs. Astor Mutual Ins. Co., 
16 N. Y. 263; Van Loan vs. Farmers’ Mut. Fire Ins. Ass’n, 90 
N. Y. 280; Van Tuyl vs. Westchester Fire Ins. Co., 55 N. Y. 
657; Kirchner vs. New Home Sewing Machine Co., 135 N. Y. 

182, 31 N. E. 1104. The plaintiff, therefore, had the benefit and 
protection of the insurance for which it agreed to and did pay 
the annual premium of $300. It may be, but we express no 
opinion, that the facts may permit the plaintiff to apply for leave 
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to so amend the complaint that it will allege a cause of action 
upon the contract of insurance. We are convinced, however, 
that the present cause of action cannot be sustained. 

The judgment should be reversed and a new trial ordered; 
costs to abide the event. 

Cullen, C. J., and Gray, Werner, Willard Bartlett, Hiscock, 
and Chase, JJ., concur. 

Judgment reversed, etc. 


UNITED STATES CIRCUIT COURT OF APPEALS. 
NINTH CIRCUIT. 


EMPIRE STATE SURETY CO. 
VS. 


NORTHWEST LUMBER CO. (No. 2,184.)* 


EMPLOYER’S LIABILITY INSURANCE—TIME FOR NOTICE OF 
INJURY—NOTICE “AT ONCE.” 

In a provision of a policy of employer’s liability insurance requiring the 
assured, on the occurrence of an accident as to which a claim might 
be made under the policy, to “at once” give notice thereof to the 
insurer, the words “at once”’ are synonymous with “immediately,” 
and mean, within the intendment of the policy, within a reasonable 
time, having in view all of the circumstances of the case; and whether 
notice is so given is a question of fact. 

(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 

(For other definitions, see Words and Phrases, vol 1, pp. 610-611; vol. 
4. PP. 3403-3410.) 


EMPLOYER’S LIABILITY INSURANCE — ACTION ON POLICY 
—DEFENSES—FAILURE TO GIVE NOTICE. 

A lumber company holding an employer’s liability policy, which required 
it to give notice to the insurer “at once” on the occurrence of an 
accident which might give rise to a claim under the policy, had an 
employee injured at a logging camp in charge of a foreman, who 
took the injured man to a hospital, where he remained 11 months, 
and then commenced an action against the company. Neither the 
superintendent in general charge of the mill and the camps, nor the 
other officers of the company, who were at a distance, had any 
knowledge of the injury until service of the summons, and they then 
notified the insurer, which defended the suit under a stipulation that 
it should be without prejudice to its right to object to want of 
notice. There was a judgment which the company paid and then 
brought suit on the policy. Held, that the court could not say as 
matter of law that the notice was not given in compliance with the 





* Decision rendered, February 24, 1913. 203 Fed. Rep. 417. 
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requirement of the policy, but that the question was properly sub- 
mitted to the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


Ross, Circuit Judge, dissenting. 


In Error to the District Court of the United States for the 
Northern Division of the Western District of Washington; C. 
H. Hanford, Judge. 

Action at law by the Northwest Lumber Company against the 
Empire State Surety Company. Judgment for plaintiff, and 
defendant brings error. Affirmed. 


This is an action instituted by the Northwest Lumber Company 
against the Empire State Surety Company to recover on a policy 
of liability insurance. The lumber company prevailed, and the 
surety company prosecutes a writ of error in this court. 

The policy of insurance upon which the action is prosecuted 
contains the following clause: ‘Assured on the occurrence of an 
accident in respect of which claim can be made under this policy 
shall at once given written notice thereof to the company at New 
York or to the Company’s duly authorized agent. Assured shall 
give like notice with full particulars of any claim made on ac- 
count of an accident so reported, and, if steps are taken to enforce 
such claim by suit or otherwise, assured shall also deliver to the 
company all papers and information pertaining thereto immedia- 
tely upon receipt thereof, whereupon the company shall at its 
own cost undertake on behalf of and in the name of assured the 
settlement of such claims or the defense of such suit and the pros- 
ecution of any appeal which it may undertake.” 

The lumber company was engaged in getting out logs, and 
had a crew of men working under a foreman named Dan Wil- 
liams. Among the crew was one John Hall, who was injured, in 
that his leg was broken. This occurred November 4, 1908. Hall 
instituted an action against the lumber company in the superior 
court of the state of Washington to recover. He served sum- 
mons and a copy of the complaint therein October 26, 1909, and 
later recovered judgment for $10,000. 

Trial was had in the case at bar before a jury. When the testi- 
mony was fully submitted, the court was requested to direct a 
verdict of nonsuit, which was denied. The testimony given at 
the trial, so far as pertinent, is contained in the bill of exceptions, 
which recites :— 

“That on the 4th day of November, 1908, one John Hall, an 
employee of the plaintiff, who came within the terms of the 
policy, working in one of the three logging loading camps main- 
tained by the plaintiff at or near Kerriston, Wash., was injured 
by having his leg broken, and that he was there working under 
Dan Williams, a foreman of the gang or camp where the said 
Hall was injured, all being foreigners and speaking the English 
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language very little. That the company maintained three logging 
camps for getting out logs and loading the same on cars, a gen- 
eral sawmill plant where it operated its mills, or did its sawing, 
and a logging railroad for carrying lumber and logs, and that 
over all was a superintendent named John McRea, who had 
general charge and control of all the affairs at Kerriston, Wash., 
and general affairs of the plaintiff were in charge of its general 
secretary and treasurer, L. G. Horton, at Seattle. That about 
11 months after the injury the said John Hall brought an action 
for damages in the superior court of King County, Wash., which 
was prosecuted, and a judgment recovered in the sum of $10,000, 
which cause was afterwards appealed to the Supreme Court of 
the state, and there affirmed, and thereafter with the costs paid 
by the plaintiff's superintendent aforesaid and the secretary tes- 
tified that, until suit was brought by said Hall, they had no per- 
sonal knowledge of the occurrence of the accident whereby the 
said John Hall was injured, the other officers of the company 
having no knowledge of the affair, and made no report thereof to 
the defendant, or any agent thereof, and gave no notice of the 
accident or anything pertaining thereto, until the service of the 
summons and complaint in the case brought by Hall in said 
superior court on the 26th day of October, 1909, whereupon 
notice was at once given to defendant, and, when the notice was 
given the defendant reserved its rights in an agreement made 
between the parties to this action regularly introduced in evidence 
as exhibit—, which agreement is as follows :— 


“*Nov. 15th, 1909. 

‘Northwest Lumber Company, White Building, Seattle Wash. 

“ “Gentlemen :—In regard to the case of Hall against you pend- 
ing in the superior court of this county on summons and com- 
plaint served Oct. 26th last, I beg te say that in accordance with 
our understanding I will defend this action as the representative 
of the Empire-State Surety Company, but with the understand- 
ing that it will not prejudice your rights, or that of the surety 
company respecting the matter as to whether notice of this ac- 
cident has or has not been given. The matter of notice referred 
to in the policy which you hold insuring you will be a matter of 
future adjustment, and without in any way affecting my appear- 
ance as attorney in the case or your consenting to my appearance 
as your attorney in this case and upon the record. 

“Tf this is agreeable to you please indicate it by your ap- 
proval hereon, and that will be satisfactory to all parties. 

“*Yours very truly, [Signed] John P. Hartman. 
[he foregoing is read and approved the date first herein 
stated. 


oer 


ace 


[Signed] Northwest Lumber Co., G. B. Barclay, Pres.’ 


—and the said agreement had not been thereafter altered or 
amended at any time. That after the accident to the said John 
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Hall, whose leg was broken, he was taken in charge by the said 
foreman, Dan Williams, and from there conveyed first upon the 
logging road to a railroad, and thence to a hospital in Seattle, 
about 40 miles distant from the place where the accident occurred, 
and all being in King County, Wash., in which hospital he re- 
mained about II months. Thereupon the defendant offered tes- 
timony tending to show that it had no knowledge or information 
in any way of the accident to John Hall occurring November 4, 
1909 until after the service of summons and complaint in his case 
as aforesaid. That because it did not have immediate notice of 
the accident it was greatly prejudiced and damaged, in that it 
could not prepare for the trial of the case, as it was bound to 
under the terms of the policy if notice was immediately given, 
that it was unable to prepare to defend and defend the case and 
to obtain testimony, and that prejudice resulted against the de- 
fense because of the want of notice, all of which the witness 
claimed was prejudicial to the interests of the defendant, and all 
of which the witness claimed was caused by want of compliance 
with the terms of the policy insuring against loss, for which this 
suit is brought, and upon cross-examination plaintiff showed that 
all eyewitnesses were at the trial for Hall save one whose where- 
abouts was unknown, which trial was held in the state court of 
Washington about April 11, 1910, which witnesses were all called 
for the said Hall.” 


Before Gilbert and Ross, C. JJ. and Wolverton, D. J. 


Joun P. HartMan, of Seattle, Wash., for Plaintiff in Error. 
GEORGE Donwortu, Ovip A. Byers, ALPHEUS Byers, and 
ELMER E. Topp, all of Seattle, Wash., for Defendant in Error. 


Wotverton, D. J. (after stating the facts as above). 

[rt] The question is presented upon this record whether the 
court should have determined as matter of law that notice was 
not given by the lumber company to the surety company as re- 
quired by the policy of insurance. ‘The surety company claims 
that notice was not so given. ‘The particular clause under which 
the controversy arises reads :— 

“Assured on the occurrence of an accident in respect of 
which claim can be made under this policy shall at once give 
written notice thereof to the company at New York or to the 
company’s duly authorized agent.” 

The words “at once” are synonymous with “immediately,” and 
doubtless mean, within the intendment of the policy, within a 
reasonable time, having in view all the circumstances of the case, 
The purpose of the notice is manifestly to give the surety com- 
pany opportunity to inform itself,about the case and properly 
prepare for its defense. In the nature of things it ought to be 
given as soon after the accident as circumstances will permit, 

Vol. XLII.—56. 





882 Insurance Law Journal Vol. 42. — [June, 1913. 


as ordinarily it is less difficult to assemble the evidence relating 
to the facts at issue when the transaction is recent than when it 
is allowed to rest considerable time. The Supreme Court of New 
Hampshire (Ward vs. Maryland Casualty Co., 71 N. H. 262, 51 
Atl. goo, 93 Am. St. Rep. 514), in determining the meaning of the 
word “immediate” used in a like sense as the words “at once” in 
the present policy, has held that it signifies due diligence under 
the circumstances of the case, and without unnecessary and un- 
reasonable delay, and that whether the notice is so given is a 
question of fact. This case has the express approval of the 
Federal Supreme Court. Fidelity & Deposit Co. vs. Courtney, 
186 U. S. 342, 346, 22 Sup. Ct. 833, 46 L. Ed. 1193. 

[2] It is self-evident that a party cannot give notice of an ac- 
cident in respect of which a claim can be made until he himself is 
informed of it or has knowledge concerning it, and he could not 
be expected so to do. The clause (F) alluded to does not require 
that he shall give the notice whether he has such knowledge or 
information or not. The assured is, however, charged with an 
active, not merely a passive, duty in the exercise of reasonable 
care and diligence in the management, supervision, and ordering 
of his business, so that he may be readily informed of accidents 
out of which claims for damages may arise. He should adopt 
such measures and promulgate and require the enforcement of 
such rules and regulations as are reasonably calculated to insure 
his obtaining prompt and definite information, and, when he has 
acquired information of the fact, then his policy requires that 
he shall give notice “at once” to the surety company. Mandell vs. 
Fidelity & Casualty Co., 170 Mass. 173, 49 N. E. 110, 64 Am. 
St. Rep. 291; Woolverton vs. Fidelity & Casualty Co., 190 N. Y. 
41, 82 N. E. 745, 16 L. R. A. (N. S.) 400. 

In the case at bar there is testimony tending to show that 
neither John McRea, the superintendent of the lumber company 
and in general charge and control of the affairs at and about 
Kerriston, near which place the accident occurred, nor L. G. 
Horton, the secretary and treasurer of the company, residing at 
Seattle, who was in charge of the general affairs of the company, 
had any personal knowledge of the occurrence of the accident 
whereby Hall was injured, and that the other officers of the com- 
pany, having no knowledge of the affair, made no report of i 
to the defendant, or to any agent thereof, and gave no notice of 
the accident or anything pertaining thereto, until the service of 
the summons was had in the action instituted by Hall to recover 
from the lumber company October 26, 1909, whereupon notice 
was at once given to the surety company. 

It does not appear what rules and regulations the lumber 
company had devised to obtain prompt information of the oc- 
currence of accidents of the kind. It does appear, however, that 
Hall was working under Dan Williams, who was foreman of the 
gang or camp where Hall was injured, and that he was taken 
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in charge by the foreman and conveyed to a hospital in Seattle, 
40 miles distant, where he remained for about 11 months. It is 
claimed that Williams was an agent of the lumber company for 
giving notice to it of the accident, and that, therefore, the com- 
pany was bound by his knowledge. This is really the crux of 
the controversy here. 

It does not appear that Williams was specially charged by in- 
structions, or by rule, or otherwise, with the duty of giving in- 
formation to the lumber company of the happening of such 
accidents, and we are left to determine the question from the 
mere fact that Williams was foreman of the gang or camp where 
Hall was injured. The Mandell Case, supra, is in point. A 
driver for Mandell, who kept stables, ran over a man and in- 
jured him. Mandell’s stables were in South Boston, where his 
teams were kept, and his own stand was in the city proper. He 
visited the stables at some time daily, but had a foreman who 
started the teams in the morning and looked after the stand when 
he was not there. Mandell directed where the teams were to go 
and what they were to do, and had oversight over his own busi- 
ness. The court held that he was not chargeable with knowledge 
of the accident because his servants had such knowledge, and that 
“neither his drivers, stablemen, nor foreman were his agents for 
the purpose of giving notice to the company.” ‘This is in effect 
concurred in by the Supreme Court of New York in the Wool- 
verton Case, supra. In the latter case, however, the knowledge 
of the accident was communicated to the officer at the head of 
the freight department, the company being engaged in the freight- 
ing of goods by means of vehicles drawn by horses, and it was 
held that the knowledge of such agent was the knowledge of the 
company. In this connection the court says :— 

“While we thus hold that the plaintiff was chargeable for the 
delay and neglect of its agents or servants in failing to apprise it 
of an accident, of the occurrence of which they had acquired 
knowledge or information, this principle must be confined to 
those agents whose duty it was, either by express regulation of 
the plaintiff, or by their supervision and control in the natural 
and proper conduct of business over the subordinate servants 
by whom the accident had been caused, to transmit such knowl- 
edge to their superiors or the company, on which question the 
notice posted in plaintiff’s stables was not conclusive. * * * 
Nor should the master be charged with the knowledge or infor- 
mation of a coservant of the same grade or rank as the one 
causing the accident.” 

The Supreme Court of Minnesota seems to be in conflict with 
the holding of the case, the court saying, in Northwestern Tele- 
phone Exch. Co. vs. Maryland Casualty Co., 86 Minn. 467, 469, 
go N. W. 1110, 1111 :— 

“Appellant is a foreign corporation and, instead of undertaking 
the trouble and expense of having agents of its own to look up the 
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facts surrounding occurring accidents, it chose to exact from the 
telephone company an agreement to be furnished that informa- 
tion, and, having contracted to furnish it, respondent’s foreman 
and men in charge, of work when an accident happens are the 
company’s representatives and agents for that purpose, and the 
duty rests upon them to report to the proper officers of the com- 
pany.” 
The terms of the policy in that case were: 

“The assured, upon the occurrence of an accident, shall give 
immediate notice thereof, in writing, with full particulars, to the 
home office at Baltimore, Md., or to its duly authorized agents.” 

We are impressed, however, that the doctrine of the Massa- 
chusetts and New York cases is the sounder, and that we cannot 
say as a matter of law, the mere fact appearing that Williams 
was the foreman of a gang or camp in which Hall was working 
and nothing else that there was imposed upon him the duty of 
informing the lumber company of the fact, or that his employ- 
ment in such capacity carried with it the obligation or responsibility 
of apprising his employer or principal of all accidents occurring 
about the work within his knowledge. It must be conceded that 
it is a peculiar circumstance that neither McRea nor Horton 
should have learned of an accident of such grave nature for more 
than eleven months after its happening, but the jury has found 
on that subject, and its finding is conclusive upon this court. On 
the other hand, it does not appear that the surety company has 
been prejudiced in its rights by reason of any delay in being in- 
formed or notified of the accident, and it is altogether probable 
that justice has been done in the premises. 

But one other question remains. The court gave an instruc- 
tion as follows :-— 


“The jury therefore, are required to determine from the con- 
sideration of the evidence in the case whether that condition of 
the policy has been met by the plaintiff. That notice was given 
is undoubtedly true, as shown by the evidence. The question is, 
was it given at once, and that is a question for the jury to deter- 
mine from a consideration of all the circumstances in the case 
whether the plaintiff acquired its rights under this policy by 
giving prompt notice of the happening of the injury. The degree 
of promptness, of course, depends upon all the circumstances of 
the case. When did the accident happen, and when did the 
plaintiff in the case become informed of it so as to be in a 
position to give notice? because it could not give the notice until 
it did know it. But in law it would be presumed to know 
what would have been known in the exercise of intelligence and 
vigilance such as business men conducting important business 
affairs usually do have when they are attending to their business 
properly, when they have efficiency to their service. If that 
notice was not given at once, as I have defined this phrase, the 
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plaintiff has failed to make out a case, and your verdict should 
be for the defendant.” 

It is urged that this instruction does not state the law appli- 
cable; but, without discussing it in particular, it would seem that 
the instruction was quite as favorable to the plaintiff in error as 
it could reasonably ask. 

The judgment of the District Court will be affirmed. 

Ross, Circuit Judge, dissents. 


SUPREME COURT OF MICHIGAN. 


AMERICAN AUTOMOBILE INS. CO. 
US. 


PALMER Ins. Com’r.* 


GUARANTY AND INDEMNITY INSURANCE — STATUTORY 
PROVISIONS—‘INSURANCE ON AUTOMOBILES.” 

Insurance against loss or expense resulting from claims for damages by 
reason of the ownership, maintenance, or use of an automobile in 
connection with an agreement to defend suits, pay the costs thereof, 
and pay medical aid provided by assured at the insurer’s expense is 
not “insurance on automobiles” within Pub. Acts. 1869, No. 136, as 
amended by Pub. Acts. 1911, No. 15, § 1, authorizing the incorpora- 
tion of companies to make insurance on automobiles whether sta- 
tionary or being operated under their own power against any hazard, 
and hence that section does not authorize a company organized 
thereunder to write insurance of that character. 


(For other cases, see Insurance, Cent. Dig. §§ 41-45; Dec. Dig. § 36.) 


FOREIGN CORPORATIONS—POWERS. 

A foreign automobile insurance corporation authorized in the state of its 
creation to write liability insurance is not entitled to write such in- 
surance in this state under the rule that the corporations of one 
state may exercise all of their powers in another state unless for- 
bidden by the statutes, decisions or policies of such state, since it 
is the policy of this state. as shown by its statutes, to separate the 
business of insurance on property from other lines of insurance. 


(For other cases, see Insurance, Cent. Dig. § 12; Dec. Dig. § 17.) 


Mandamus proceeding by the American Automobile Insurance 
Company against C. A. Palmer, Insurance Commissioner. Writ 
denied. 


Argued before Steere, C. J., and Moore, McAlvay, Brooke, 
Kuhn, Stone, and Ostrander, JJ. 


* Decision rendered, March 20, 1913. 140 N. W. Rep. 557. 
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Rosson & MurFin, of Detroit for Relator. 
Grant FELLows, Atty. Gen., and L. W. Carr and THomas A 
LAWLER, Asst. Attys. Gen., for Respondent. 


Moore, J. 

The questions involved cannot perhaps, be better understood 
than by quoting from the briefs of counsel. The following is 
from relator’s brief :— 

“Relator is incorporated under the laws of the state of Mis- 
souri, where, by its charter and certificate of authority, it is 
authorized to write ‘all kinds of insurance on automobiles, to 
wit: fire, theft, collision, property damage and liability.’ Through 
application properly made in different states, it is doing an au- 
tomobile insurance business in approximately twenty states of the 
Union. On the 5th of March, 1912, after complying with the 
Michigan statutes and departmental regulations, the Commis- 
sioner of Insurance for this state authorized relator to transact 
business in this state under Act No. 136 of the Public Acts of 
1869, as amended by Act No. 15 of the Public Acts of 1911. 
Whereupon, and until October 22, 1912, relator wrote automo- 
bile insurance in Michigan as it was doing in many other states 
covering by its policy losses through fire, theft, collision, property 
damage, and liability. On October 22d the Commissioner of In- 
surance for Michigan directed that relator should discontinue, 
writing personal liability business on automobiles. The Commis- 
sioner on application has refused to change his ruling or reverse 
his order, holding that Act No. 15 of the Public Acts of 1911 


does not permit writing the form of policy relator had been 


writing. 

“The title in section 1 of what is generally known as the ‘Fire 
Insurance Act’ was amended by Act No. 15 of the Public Acts of 
1911, so that the title now reads, ‘An act relative to the organiza- 
tion and powers of fire, marine and automobile insurance com- 
panies transacting business within this state.’ The sole change 
in the title being the addition of the word ‘automobile.’ Section 
I was amended by adding a third subdivision. That section per- 
mits the incorporation of companies for any or all the purposes 
therein enumerated, the first subdivision relative to fire insur- 
ance companies, the second subdivision relative to marine insur- 
ance companies, and the third subdivision (the new one giving 
rise to this controversy) reading: ‘To make insurance on 
automobiles, whether stationary or being operated under their 
own power against any hazard.’ The primary question pre- 
sented for determination is whether or not in that act the words 
‘any hazard’ mean ‘any hazard,’ or ‘any hazard except personal 
liability.’ 

“The second question, regardless of the answer to the fore- 
going inquify, is as to whether or not, if relator is entitled to do 
business at all in this state, it should not as a matter of comity 
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under a settled rule of law be entitled to do the same business 
here that it is authorized to do by its charter and the laws of its 
home state, where there is no express legislative prohibition to 
the contrary here. While the problem is apparently a simple one, 
yet the ruling of the Commissioner seems to make it necessary 
to consider briefly the history of our insurance laws.” 

Then follows a history of the insurance laws. 

Proceeding, counsel say :— 

“Confessedly, automobile insurance is in a class by itself.- The 
largest risk possible to take in the automobile insurance line by 
any company is a fire risk incident to the burning of a garage 
harboring a number of machines at the same time, which is un- 
doubtedly the reason for putting automobile insurance under the 
‘Fire Act.’ 

“We have therefore the following significant circumstances to 
be borne in mind :— 

“*(7) The sudden necessity of an automobile insurance policy 
which would cover any hazard.’ 

“(2) We have the reason for providing Under the ‘Fire Act’ 
for the incorporation of automobile insurance companies. 

“(3) We have the restrictive language in the ‘Life Act,’ which 
specifically enumerates what may be insured and prohibits any 
other kind of insurance. 

“(4) We have like language in the act to provide for the ad- 
mission into this state of a limited class of automobile insur- 
ance companies. 

(5) We have the act designed by the Legislature to meet the 
suddenly developed demand which, in the desire of the Legisla- 
ture to meet, was intentionally and deliberately made as broad as 
possible by amending the title, so that in its title the act provided 
for the organization of automobile insurance companies, and in 
the body of the act such companies were authorized ‘to make in- 
surance upon automobiles (a) whether stationary, or (b) being 
operated under their own power against any hazard.’ 

“If the Legislature intended to say ‘against any hazard except 
liability,’ why did they not say so? The word ‘any’ certainly can- 
not be construed in this connection to mean only a portion of 
hazards, nor can it be construed to mean ‘any one hazard.’ The 
department has construed it to mean ‘only certain hazards.’ We 
respectfully submit it must mean either ‘any one hazard’ or ‘every 
hazard,’ and the context and the reasoning prompt the belief that 
‘every hazard’ is intended; otherwise the legislation was idle.” 

The query might be germane here: If the Legislature meant 
to authorize liability insurance, so called, why did it not say so? 
3efore raising that inquiry, we quote from the brief of the At- 
torney General :— 

“The relator is an insurance company organized under the laws 
of the state of Missouri. It has complied with the provisions of 
Act 136, Public Acts of 1869, as amended, being sections 7224, 
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etc., Compiled Laws of 1897, and being the act with reference to 
fire and marine insurance companies. It has not complied with 
the provisions of Act 77, Public Acts 1869, being sections 7190, 
etc., Compiled Laws 1897, and being the act which with its 
various amendments controls the organization of life, casualty, 
and surety insurance companies. At the time of the service of 
the Commissioner’s order, it was writing ‘personal liability business 
on automobiles.’ In other words, it was writing the kind of poli- 
cies which insured the owners of automobiles from personal lia- 
bility for damage done by them to pedestrians and others in their 
use of the machines. The statutory policy of the state and the de- 
partmental policy of the insurance department has always been to 
keep the two lines of insurance separate and distinct, those com- 
panies which wrote insurance upon property being organized 
under one act (the act under which relator was authorized to do 
business), and those companies which wrote insurance with ref- 
erence to liability to persons being organized under another act 
(the one with which relator has not complied). ‘The fire and the 
marine act being designed to permit those companies which write 
insurance upon property to organize and do business under one 
class of provisions and restrictions, while those companies which 
write insurance upon the lives of persons, damage to persons, and 
in cases where the element of accident and chance more largely 
prevail, being authorized to organize under the so-called Life 
Act. 

‘The writing of fire and marine insurance is as old as the 
country itself, and it has been so long in existence that it is pos- 
sible to figure with a reasonable degree of certainty the percen- 
tage of loss, and therefore what restrictions are advisable, in 
order to provide such safeguards as may be needed to throw 
around this class of business. The writing of so called liability 
insurance is, however, of recent date. Prior to 1909 there was 
no statute in the state which permitted companies to write this 
character of insurance business. At this time the Life Act was 
amended by Act 297. However, the Legislature in its wisdom 
has all along seemed to feel that greater safeguards should be 
thrown around those companies which write life, sick, accident, 
and casualty insurance than is thrown around the company which 
writes insurance upon property and upon property alone. If this 
policy of the law in this state has been changed at all since 18609, 
it must be by the act under consideration, viz., Act. No. 
Public Acts 1911, p. 18. 

“The Legislature of 1911 by this act amended the Fire and 
Marine Act in only one particular, viz., by adding in section 1 the 
following: “Third, To make insurance upon automobiles, whether 
stationary or being operated under their own power against any 
hazard.’ The same Legislature at the same session also made 
provision for the writing of automobile insurance in the state by 
companies organized under the laws of other states by passing 
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Act 111, Public Acts 1911, p. 167, which act specifically limited 
the liability to be covered by the policy of insurance to be issued 
by such foreign companies in Michigan to property loss and 
maintained the fixed policy of the state to segregate property in- 
surance from liability insurance. We quote as much of it as 
may be important here: ‘It shall be lawful for such insurance 
companies organized under the laws of any other state and 
authorized by law to transact the business of insuring motor cars 
and other vehicles against loss or damage by fire, loss or damage 
while being transported in any conveyance by land or water, loss 
or damage by theft, robbery or pilferage, loss or damage sus- 
tained by collision with any object moving or stationary, and loss 
or damage done to property by such motor cars and other vehicles 
through the operation thereof, to do business of insuring auto- 
mobiles and other vehicles against the hazards herein enumer- 
ated, only in this state with the consent of the Commissioner of 
Insurance of this state upon filing the statements making the 
applications and complying in all respects as far as applicable 
with the provisions of an act entitled “An act relative to the organ- 
ization and powers of fire and marine insurance companies trans- 
acting business in this state, being sections,” etc. We respect- 
fully submit that this act specifically limiting the kinds of in- 
surance that may be written by foreign automobile insurance 
companies controls, and is exclusive. The respondent, Commis- 
sioner of Insurance, has construed these amendments to mean 
that an insurance company organized under the laws of this 
state, or foreign company organized under the laws of another 
state, may write property insurance upon automobiles, but may 
not write personal liability insurance where the damage insured 
against is done and the liability created in the negligent use of the 
machines. * * * If the relator desired to write casualty in- 
surance alone, it would be necessary for it to comply with Act 
77, Public Acts of 1869, as amended, and, if it did comply with 
the provisions of this act, it cannot write fire and marine insur- 
ance. Act 297, Public Acts 1909, p. 697, in section 1 thereof, 
after enumerating the various kinds of insurance which may be 
written by a company organized under its provisions, provides 
that: ‘Each company organized under this act shall have au- 
thority to reinsure any risk authorized to be undertaken by them, 
and to grant reinsurance upon any similar risk undertaken by any 
other company, but shall not have power to undertake marine 
and fire risks, or any other species of insurance whatever than 
that specified in some one or more of the foregoing subdivisions.’ 

“The distinction between insurance upon property where the 
recovery is limited to the value of the property destroyed and 
liability insurance where the value of the property is of minor 
importance is apparent. Therefore the Legislature in its wisdom 
has provided that an insurance company writing fire and marine 
insurance (viz., insurance upon property) need not make a de- 
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posit with the State Treasurer to secure its policyholders, but 
may retain its securities in its own hands; while a liability in- 
surance company is required to deposit in specified securities the 
sum of $100,000 with the State Treasurer to secure its policy- 
holders. It may be that this action is because of the fact adver- 
ted to heretofore that fire and marine insurance is old, well esta- 
blished, and the probable amount of loss in any one year readily 
ascertainable, while with a liability company the amount to be 
paid under any policy may be $100 if the injury done is great. A 
property insurance policy upon an automobile is limited to the 
value of the machine, and the damage done by the machine ; while 
in the case of liability insurance it may be tenfold the value of 
the machine.” 

[1] We think we have quoted sufficiently so that we may very 
properly approach the first question; that is, whether the amend- 
ment authorizes liability insurance, so called. The language of 
the statute is not complex. Authority is given to make insurance 
on automobiles. If it was insurance on the automobile against 
fire, that would be a recognized hazard to which automobiles are 
subject. If it was an insurance on the automobile against theft, 
that, too, would be a recognized hazard to which the automobile is 
subject. So of injury by accident, and the liability in each case 
would not be greater than the value of the automobile. 
Is not the relator doing more than placing insurance on 
automobiles? Section 1 of the policy clearly places insurance 
upon automobiles. Section 2 reads in part as follows :— 

“Against loss or expense arising or resulting from claims upon 
the assured for damages by reason of the ownership, mainten- 
ance, manipulation or use of any automobile enumerated and 
described in statement IV of the schedule of statements, on ac- 
count of :— 

“Injury to Persons. (A) Bodily injuries or death accidentally 
suffered or alleged to have been suffered by any person or persons 
as the result of an accident occurring while this policy is in force; 

“Damage to Property. (B) Damage to or destruction of 
property of every description (except property in charge of the 
assured, or any of the assured’s employes, or carried in or upon 
any automobile covered by this policy) arising from an accident 
occurring while this policy is in force; and, in addition to the 
above the company does hereby agree :— 

“Defense of suits. (C) To defend in the name and on behalf 
of the assured any suit brought against the assured to enforce a 
claim, whether groundless or not, for damages suffered or al- 
leged to have been suffered, on account of the bodily injuries or 
death or the damage to or the destruction of property as set forth 
in this section; and, 

“Payment of Costs. (D) To pay all costs taxed against the as- 
sured in any legal proceeding against the assured, defended by the 
company in accordance with the foregoing agreement; and to 
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pay interest accruing after entry of judgment on that part of 
such judgment act in excess of the limit of liability of the com- 
pany under this section; and, — 

“Medical Aid. (E) That such immediate surgical relief as 
shall be imperative at the time of an accident involving bodily 
injuries, may be provided by the assured at the expense of the 
company.” 

We think it is a strained construction of language to say that 
a contract of this sort is simply the placing of insurance on an au- 
tomobile. The liability thus created is not limited by the value 
of the automobile. Instead of being property insurance, it makes 
a contract of an entirely different character from that authorized 
by the amendment. 

[2] We may now consider the second question, i. e.: May the 
relator continue to issue so-called liability insurance as a matter 
of comity? The position of counsel is stated by it as follows: 
“There is an added reason peculiar to this relator which entitles 
relator to the relief prayed. The order complained of, and here 
sought to be set aside, is that we discontinue writing liability in- 
surance on automobiles. It is undisputed that by the laws of 
our domicile and by the express terms of our charter in Missouri | 
we are entitled to write the form of policy we had been writing 
which includes liability. Under these circumstances, we are 
entitled to do the same in Michigan. ‘The law is settled: “The 
corporations of one state may exercise any or all of their powers 
in another state unless the latter state by its statutes, decisions or 
policies forbids’ [citing many cases]. As one of the foregoing 
cases expresses the rule: ‘Where there is no positive prohibitive 
statute, the presumption under the law of comity that prevails be- 
tween the states of the Union is that the state permits a corpora- 
tion organized in a sister state to do any act authorized by its 
charter or the law under which it is enacted, except when it is 
manifest that such act is obnoxious to the policy of the law in 
this state.’ It becomes, therefore, necessary, in demonstrating 
the applicability of the foregoing proposition in the case at bar 
to ascertain if there is any prohibitive statute or public policy 
forbidding relator to write liability insurance. The statutes rela- 
tive to the admission of nonresident insurance companies into 
Michigan are confessedly loosely drawn, and not altogether satis- 
factory. An examination of all the sections in any way applying 
to the present situation fails to disclose any express statute pro- 
hibiting doing that which we ask. On the other hand, the general 
statute relative to the right of foreign corporations to do business 
in this state in express terms provides: “That no such foreign cor- 
poration shall be permitted to transact business in this State unless 
it be incorporated in whole or in part for the purpose or object 
for which a corporation may be formed under the laws of Mich- 
igan, and then only for such purpose or object.’ Public Acts 
1907, No. 310. By its express terms, this act does not apply to 
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insurance companies. It is manifest, therefore, that the Legisla- 
ture has expressly removed, so far at least, that restriction from 
applying to insurance companies. In other words, instead of 
there being legislative prohibition against our writing liability, 
such prohibition in the light of the rule as announced, has been 
expressly removed from insurance companies.” The Attorney Gen- 
eral does not concede that in its home state the relator is authorized 
to engage in the business of liability insurance, but contends that 
the policy of the state of Missouri is the same as the policy of this 
state, to segregate the different kinds of insurance, and to pro- 
hibit the transaction of more than one kind of insurance by the 
same company. It is not, however, necessary to pass upon that 
question. 

It is to be observed that in all the authorities upon this sub- 
ject cited by counsel for relator it is made clear that, if the pro- 
posed act is obnoxious to the policy of the law of the state, the 
rule of comity will not prevail. We have quoted sufficiently 
from the briefs of counsel to indicate the questions involved. 
Without further citation of the authorities, we shall content 
ourselves with saying that we are in accord with the argument 
of the Attorney General, to the effect that it is the policy of the 
state to separate the business of insurance upon property from 
other lines of insurance, and that, before we should hold this 
policy has been changed by the Legislature, it should speak in less 
uncertain terms than it has done in the amendment of 1911. 
The case of American Telephone & Telegraph Co. vs. Secretary 
of State, 159 Mich. 195, 123 N. W. 568, is in point. 

The writ is denied. 


SUPREME COURT OF NORTH CAROLINA. 


KINSTON COTTON MILLS 
US. 


LIABILITY ASSUR. CORPORATION.* 


LIABILITY INSURANCE—QUESTIONS FOR JURY. 

In an action on an employer's liability insurance policy excluding in- 
juries in connection with additions to or structural alterations in the 
employ er’s plant, but including the making of repairs, it was at least a 
question for the jury whether injuries to an employee while digging 
sand for use in the construction of a brick chimney, to take the 


* Decision rendered, March 10, 19013. 77 S. E. Rep. 682. 
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place of two iron smoke stacks, were covered by the policy, and 
hence the court erred in directing a nonsuit. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


LIABILITY INSURANCE—“STRUCTURAL ALTERATION.” 

Under an employer’s liability insurance policy excluding in connection 
with additions to or structural alterations in the employer’s plant, 
but including the making of repairs and ordinary alterations neces- 
sary to the care and maintenance of the plant, a “structural alter- 
ation” was such an alteration as would change the physical structure 
of the building and plant. 


(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. $ 435.) 


Appeal from Superior Court, Lenoir County; Carter, Judge. 

Action by the Kinston Cotton Mills against the Liability As- 
surance Corporation. Judgment for defendant, and _ plaintiff 
appeals. Reversed. 


Rouse & LAnp, of Kinston, for Appellant. 

Davis & Davis and K. O. Burgwin, both of Wilmington, for 
Appellee. 

Ciark, C. J. 

This is an action on an insurance indemnity contract for the 
recovery of $1,135 for expenses paid in defending a suit against 
the plaintiff, brought by Flanner, administrator of R. E. Haw- 
kins, an employee of the plaintiff, on account of the alleged 
negligence of plaintiff causing the death of said Hawkins while 
at work in the employ of the plaintiff. Said indemnity policy 
contained a provision of insurance for liability “for damages on 
account of bodily injuries, including death, resulting therefrom, 
accidentally suffered by any employee of the assured while 
within or upon the premises or ways adjacent thereto, by reason 
of the operation of the trade or business described in the sched- 
ule, including the making of repairs and such ordinary altera- 
tions as are necessary to the care of the premises and plant 
and their maintenance in good condition.” The policy excludes 
liability for injury or death caused to “any person in connection 
with the making of additions to, or structural alterations in, or 
the construction of, any building or plant.” There is also a 
provision that “the corporation will at its own cost defend such 
suits (even if groundless) in the name and behalf of the as- 
sured.” In this case the action by Flanner, administrator, was 
unsuccessful. The defendant admitted that the sum of $1,135 
was paid out by the plaintiff in the proper and necessary defense 
of the action against it, and that this amount was a reasonable 
expense in the defense of the action. It was also admitted that 
the estate of Hawkins was insolvent, and that the plaintiff did 
not recover back any costs or expenses paid out by it in defend- 
ing said action, and also that the plaintiff gave all notices re- 
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quired by the terms of the policy; its defense resting upon the 
ground that the injury was not one covered by the policy. 

The evidence is that, two iron smokestacks used by the plain- 
tiff being unsatisfactory, the plaintiff contracted with an inde- 
endent contractor to have a brick chimney erected to take the 
place of the two iron stacks. ‘The plaintiff, however, contracted 
to furnish the sand, crushed rock, and the ordinary building 
brick. The plaintiff undertook to get the sand upon its own 
premises, and for said purpose R. E. Hawkins, who was a mill 
hand, was engaged, together with other employees, digging sand 
from a hole on plaintiff's premises, when he met his death by 
the caving in of the hole. 

[1] We think the court erred in refusing to permit the wit- 
ness Taylor, who had twenty years’ experience in the cotton 
mill business, to state whether work of this character was the 
repair of, or an addition to, the mill plant. The evidence of- 
fered was not a mere matter of opinion, but the result of knowl- 
edge and observation by the witness. Davenport vs. Railroad, 
148 N. C. 287, 62 S. E. 431, 128 Am. St. Rep. 599; Ives vs. 
Lumber Co., 147 N. C. 306; 61 S. E. 70; Morrisett vs. Cot- 
ton Mills, 151 N. C. 33, 65 S. E. 514. It is true the jury, upon 
all the evidence, could have drawn their own conclusion on this 
point. But the evidence of Taylor, if it had been admitted, 
would have been only a matter for consideration by them and 
not conclusive. 

[2] The real point in the case is in regard to the correctness 
of the nonsuit ordered by the court; and upon this the evidence 
must be taken in the light most favorable to the plaintiff. 

[3, 4] We do not think that the employment in which Haw- 
kins met his death was in the “making of an addition to, or 
structural alteration in, or in the construction of, any building 
or plant.”” He was simply a mill employee, digging sand on the 
premises of the plaintiff, for use in the “making of repairs and 
for such ordinary alterations as are necessary in the care of the 
premises and plant and the maintenance in good condition.” 

The erection of a brick chimney in the place of the two iron 
stacks, which had proven unsatisfactory, was an alteration 
which was “necessary to the care of the premises and plant.” It 
is true the plaintiffs had engaged an independent contractor to 
erect the chimney; but, besides paying him for his work, the 
plaintiff agreed to furnish the brick and the sand. To the latter 
end it took the sand off its own premises by the labor of its own 
employees. To that extent Hawkins was engaged in making 
an alteration which was necessary for the plant and its proper 
maintenance. The “structural alteration,” which was excepted 
by the policy, would be such alteration as would change the 
physical structure of the building and plant. That was not done 
here by the erection of a brick chimney in the place of the two 
iron stacks, which was a mere incidental-or ordinary alteration, 
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necessary to the maintenance of the plant in good condition, and 
was therefore within the terms of the policy. It was an ordi- 
nary, and not an extraordinary, alteration (which last required a 
special permit); and the plaintiff was engaged in making such 
alteration to the extent of digging sand therefor with its own em- 
ployees. 

At the least, there being a controversy whether the work of 
substituting one chimney for two was a “structural alteration,” 
which was excluded by the terms of the policy, or an “ordinary 
alteration or repair,’ which was within its terms, the question 
should have been submitted to the jury as a mixed question of 
law and fact, under proper instructions from the court, and with 
the aid of the evidence of Taylor which was improperly excluded. 

The judgment of the nonsuit is set aside. 

Reversed. 


HARBOR & SUBURBAN BLDG. & SAVINGS ASS’N z 
EMPLOYERS’ LIABILITY ASSUR. CORPORA- 
TION, LTD., or Lonpon, ENGLAND.* 


(Supreme Court of New York, Trial Term, New York County.) 


INDEMNITY INSUR. ANC E—ACTION ON POLICY—AMOUNT OF 
RECOVERY. 


Where defendant issued a policy indemnifying an employer against loss 
from liability imposed on it for damages on account of bodily injuries 
to any one on the premises, and judgment was recovered against 
plaintiff in an action by it on the policy, it was entitled to recover 
expenses in defending the action for personal injuries, together with 
the amount paid by it on account of the judgment recovered. 


(For other cases, see Insurance, Cent. Dig. § 1208; Dec. Dig. §§ 513, 514.) 


INDEMNITY INSURANCE—REPAIRS. 

Where, under a_ policy indemnifying plaintiff against liability for dam- 
ages for bodily injuries suffered on the premises of the insured, 
and granting the insured the privilege of making such repairs as are 
necessary for the care of the premises, the roof of a building was 
destroyed by fire, the replacing of the same with a new one consti- 
tuted “repairs,” within the policy, so that the insurer was liable to 
the insured for injuries to a third person on the premises pending 
such repairs. 

(For other cases, see Insurance, Cent. Dig. §§ 1144; Dec. Dig. § 435.) 

(For other definitions, see Words and Phrases, vol. 7, pp. 6096-6102; vol. 
8, p. 7785.) 


* Decision rendered, January, 1913. 140 N. Y. Sup. 717. 
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INDEMNITY INSURANCE—BREACH OF WARRANTY. 

Where insured, under an indemnity policy against liability for personal 
injuries to third persons, warranted that the premises were occupied 
as an apartment hotel, a temporary suspension of business rendered 
necessary by a fire in the hotel, was not a breach of such warranty. 


INDEMNITY INSURANCE—ACTION ON POLICY. 

Where under a policy indemnifying plaintiff against loss for personal 
injuries to third persons, requiring payment by insured on account of 
a loss to be made within 90 days before action was brought, the 
evidence showed that a check was drawn by insured in payment of a 
judgment against him on August 20, 1910, but was not paid until 
September 26, 1910, and an action was brought December 24, 1910, 
and there was no proof that the check was received in payment, and 
the policy provided that the loss must be paid in money, there was no 
payment until September 26th, and the action brought on December 
24th was within the 90 days fixed by the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1544-1550; Dec. Dig. $622.) 


MARION IRON & BRASS BED CO. vs. EMPIRE STATE 
SURETY CO. (No. 7,898.)* 


(Appellate Court of Indiana, Division No. 1.) 


FIDELITY BONDS—CONDITIONS 

Where a bond securing an employer against a sales manager’s embezzle- 
ment was issued by defendant surety company on representations 
that daily reports and monthly statements would be required of the 
manager, and that a representative would check up his accounts, the 
surety was released from liability on the obligee’s failure to re- 
quire such reports and statements, and to so check the manager’s ac- 
counts, unless breach of such conditions was waived. 

(For other cases, see Insurance, Cent. Dig. §§ 875, 875,%; Dec. Dig. 
§ 332.) 


FIDELITY BONDS—LIABILITY—ESTOPPEL—IFFAILURE TO RE- 
TURN PREMIUM. 

A surety company is not estopped to assert forfeiture of a bond issued 
by it, securing an employer against embezzlement by an employee, 
through breach of conditions binding the employer to require the 
employee to furnish daily reports monthly statements, etc., by 
failure to tender return of the premium received for executing the 
bond. 

(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 


FIDELITY BONDS—FORFEITURE—WAIVER. 


Where a surety company’s bond indemnifying an employer against a 
sales manager’s embezzlement was renewed for a year expiring 


* Decision rendered, Feb. 18, 1913. 100 N. E. Rep. 882. 
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November 15, 1908, and a loss occurred after November 15, 1907, 
and before June 26, 1908, the company did not waive forfeiture of 
its liability on account of the employer’s failure to require the 
employee to render daily reports, etc., by requesting the employer on 
December 7, 1908, to procure the employee’s prosecution, though the 
the company was notified of the defalcation July 15, 1908; no 
misleading act on the company’s part appearing. 

(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 

1040, 1057; Dec. Dig. § 388.) 











W. N. KRATZER & CO. vs. PENNSYLVANIA CASUALTY 
COMPANY.* 


(Supreme Court of Pensylvania.) 







LIABILITY INSURANCE POLICY—CONSTRUCTION OF POLICY 
—CITY ORDINANCE. 

Under a liability insurance policy providing that the insurer should not 
be liable for injuries occasioned through the assured’s violation of 
any local ordinance affecting the safety of persons, the insurer was 
liable for an injury occasioned to a passer-by through failure of 
the assured’s workmen to erect a covering over the sidewalk while 
erecting a fire escape on a theater, though a city ordinance provided 
that a substantial covering should be erected over the sidewalk in case 
of the construction of a new building more than one story in height 
or the unroofing and tearing down of an old building fronting on 
any street, square, or alley, or when it was necessary “to perform 
any work thereon”; such ordinance not covering the work being 
done by the insured, and the phrase quoted having reference only 
to buildings and work of the character mentioned. 


(For other cases, see Insurance, Cent. Dig. § 1182; Dec. Dig. § 462.) 























* Decision rendered, January 6, 1913. 86 Atl. Rep. 303. 





PENNSYLVANIA CO. Er aL. vs. REAGER’S ADM’R.* 
(Court of Appeals of Kentucky.) 










MUTUAL BENEFIT INSURANCE—ACTION FOR BENEFITS— 
CONCLUSIVENESS OF DEPARTMENT’S DETERMINATION. 


Plaintiff's intestate, a railroad car inspector, was a member of defend- 
ant’s voluntary relief department providing certain relief which was 
suspended during a member’s suit for damages, and precluded by a 
prosecution to compromise or judgment. The members also agreed 
to a regulation providing for final and conclusive settlements of all 













* Decision rendered, March 18, 1913. 154 S. W. Rep. 412. 
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disputes, including the question whether a member was incapacitated 
from earning a livelihood in an employment suited to his capacity, 
by the superintendent of the department, with appeal to the advisory 
board, composed of members appointed in part by the members 
themselves, and in part by the defendant. After an accident, benefits 
were paid to plaintiff for over ten years, when the superintend- 
ent advised him that, as he was not incapacitated from earning a 
livelihood, he was not entitled to further relief, and on appeal this 
finding was affirmed by the advisory board. Held, in an action for 
benefits from the date of their discontinuance, that the regulations 
made it a condition to relief that the question of incapacity be sub- 
mitted to the advisory board and found in favor of the plaintiff, and 
that its adverse finding was conclusive against the action. 


(For other cases, see Insurance, Cent. Dig. §§ 1987, 1988; Dec. Dig. § 
805.) 


ELLIOTT er au. vs. HOME MUTUAL HAIL A 


CHEROKEE.* 


(Supreme Court of Iowa.) 


ACTIONS—DEFENSES—WAIVER. 

Where an insurer denied liability on the ground that the policy was 
delinquent, it cannot upon suit by the insured deny liability on the 
ground of delay in making proof of loss and giving notice. 

(For other cases, see Insurance, Cent. Dig. 8§ 1391, 1392; Dec. Dig. § 
559.) 


MUTUAL ASSESSMENT—CHANGE OF BY-LAWS. 


Where the by-laws of a mutual assessment association insuring crops 
against hail were made by the certificate issued to an insured a part 
of the contract, and provided that members should be subject to the 
provisions of all duly enacted and amended laws, insured was bound 
by an amendment of a by-law subsequent to his contract, providing 
that delinquency in payment of assessment should relieve the asso- 
ciation of liability while such delinquency existed, despite the rule 
that the by-laws could not change the insurer’s liability. 

(For other cases, see Insurance, Cent. Dig. § 312; Dec. Dig. § 152.) 


rT 


* Decision rendered, March 15, 1913. 140 N. W. Rep. 431. 
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LIFE. 


UNITED STATES SUPREME COURT. 


LILLIAN F. SLOCUM, Executrix, Petitioner, 
VS. 


NEW YORK LIFE INSURANCE COMPANY.* 


PREMIUM—PARTIAL PAYMENT—WAIVER. 

Partial payment of a life insurance premium when not within the con- 
templation of the policy is not effective to keep the policy in force 
unless the agent, when receiving such partial payment, does some- 
thing in that connection which operates as a waiver of full and timely 
payment. 

(For other cases, see Insurance, Cent. Dig. § 923; Dec. Dig. § 361.) 


PREMIUM—PART PAYMENT—WAIVER—RATIFICATION. 

Acceptance by the local agent from the wife of the insured of a check 
for part of the premium then due, accompanied by the delivery to 
her of a “blue note” for the insured to sign, such note reciting that 
no part of the premium had been paid, but that the insurance should 
continue in force until the due date of the note, and that if the note 
should be paid on or before that date, such payment, together with 
the cash received, would be accepted as payment of the premium, 
did not continue the insurance in force where the insured died with- 
out signing such note, and where, under the terms of the policy, as 
qualified by the practice of the insurance company, with which both 
the insured and his wife were familiar, the agent was without au- 
thority to waive full and timely payment of the premium save 
as he could adjust the matter conformably to the “blue note” plan, 
and where the insurance company did not itself treat the check as a 
partial payment or otherwise ratify the agent’s acts. 


(For other cases, see Insurance, Cent. Dig. § 923; Dec. Dig. § 361.) 


On writ of certiorari to the United States Circuit Court of 
Appeals for the Third Circuit to review a judgment reversing a 
judgment of the Circuit for the Western District of Pennsyl- 
vania in favor of plaintiff in an action on a policy of life insur- 
ance, directed that judgment be entered on the evidence in favor 
of the defendant notwithstanding the verdict. Modified by 
eliminating the direction for the entry of judgment for defendant, 
and by substituting a direction for a new trial. 

See same case below, 101 C. C. A. 56, 177 Fed. 842. 

The facts are stated in the opinion. 


GrorcE E. SHaw and DanteEt B. HENpERSON, for Petitioner. 
James H. McInrosu and Grorcr B. Gorpon, for Respondent. 


* Decision rendered, April 21, 1913. 33 N. Y. Sup. Ct. Rep. 523. 
Vol. XLII.—57. 
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VAN DEVANTER, J., delivered the opinion of the court. 

This was an action in the Circuit Court for the Western Dis- 
trict of Pennsylvania on a policy of insurance on the life of Alex- 
ander W. Slocum. The policy was for $20,000, was an ordinary 
life contract on the twenty-year accumulation plan, was payable 
to the executors, administrators or assigns of the insured, be- 
came effective November 27, 1899, and called for the payment 
of a premium of $579.60 on each anniversary of that date. It 
made provision for interest bearing loans by the company to the 
insured on terms stated, and also contained the following 
stipulations :— 


“This policy is automatically nonforfeitable from date of is- 
sue, as follows :— 


“First. If any premium is not fully paid, and if there is no in- 
debtedness to the company, this policy will be indorsed for the 
amount of paid-up insurance specified in the table on the second 
page hereof, on written request therefor within six months from 
the date to which premiums were duly paid. If no such re- 
quest is made, the insurance will automatically continue from 
said date for $20,000 for the term specified in said table, and no 
longer. 

“Second. If any premium or interest is not duly paid, and if 
there is an indebtedness to the company, this policy will be 
indorsed for such amount of paid-up insurance as any excess 
of the reserve held by the company over such indebtedness will 
purchase according to the company’s present published table of 
single premiums, on written request therefor within six months 
from the date to which premiums were duly paid. If no such 
request for paid-up insurance is made, the net amount that would 
have been payable as a death claim on the date to which pre- 
miums were duly paid will automatically continue as term insur- 
ance from such date, for such time as said excess of the reserve 
will purchase according to the company’s present published table 
of single premiums for term insurance, and no longer. 


“Grace in payment of premiums.—A grace of one month, dur- 
ing which the policy remains in full force, will be allowed in 
payment of all premiums except the first, subject to an interest 
charge at the rate of 5 per cent per annum. 


“General provisions—(1) Only the president, a vice-presi- 
dent, the actuary, or the secretary has power in behalf of the 
company to make or modify this or any contract of insurance, 
or to extend the time for paying any premium; and the company 
shall not be bound by any promise or representation heretofore 
or hereafter given by any person other than the above. (2) Pre- 
miums are due and payable at the Home Office, unless otherwise 
agreed in writing, but may be paid to an agent producing re- 
ceipts signed by one of the above-named officers and countersigned 
by the agent. If any premium is not paid on or before the day 
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when due, or within the month of grace, the liability of the com- 
pany shall be only as hereinbefore provided for such case.” 

The insured died December 31, 1907, and the action was 
brought by his executrix. In the plaintiff's statement of claim 
recovery was sought upon two grounds: First, that all premiums 
prior to the one of November 27, 1907, had been duly paid; that 
the premium of that date had been adequately adjusted on De- 
cember 27, 1907, the last day of grace, by an agreement between 
the insured’s wife, acting in his behalf, and a duly authorized 
agent of the company, whereby the wife made, and the 
agent accepted a payment of $264,20, which was to carry the 
policy along until May 27, 1908, and whereby the agent was to 
‘accept from the insured a “blue note” for $434, payable May 
27, 1908, as covering the balance of the premium; and that the 
company had adopted and confirmed the acts of its agent in that 
regard; second, that, independently of the adjustment of that 
premium, the company, on November 27, 1907, held a reserve on 
the policy sufficiently exceeding any indebtedness of the insured 
to the company to continue the policy in force, under the latter 
part of the automatic nonforfeiture provision before quoted, 
beyond the date of his death, and that in consequence of this the 
policy was in full force when he died. The company entered a 
plea of nonassumpsit, and also filed an affidavit of defense, 
denying the alleged adjustment of the premium of November 
27, 1907, as also the existence of any reserve on the policy in 
excess of the indebtedness of the insured to the company, and 
otherwise adequately setting up the defenses presently to be 
noticed. The issues so presented were tried before the court and 
a jury. At the conclusion of all the evidence, the defendant re- 
quested the court to direct a verdict in its favor, which the 
court declined to do, and the company excepted. A general 
verdict for the plaintiff was returned, assessing the recovery at 
$18,224.02, which sum was ascertained by deducting from the 
amount of the policy a loan of $2,360 from the company to the 
insured and $434, the amount of the intended blue note, and then 
allowing interest on the remainder from the date when proofs of 
death were submitted to the company to the date of the verdict. 
The company moved for judgment in its favor on the evidence, 
notwithstanding the verdict, but the motion was denied, the com- 
pany excepting, and judgment was entered for the plaintiff. A 
bill of exceptions, embodying all the evidence with the rulings 
and exceptions was seasonably presented and allowed, and the 
case was taken on writ of error to the circuit court of ap- 
peals, where error was assigned on the refusal to direct a verdict 
for the defendant and on the denial of the motion for judgment 
notwithstanding the verdict. That court reversed the judgment, 
with a direction to sustain the latter motion, on the ground that 
the evidence did not legally admit of the conclusion that the policy 
was a subsisting contract of insurance at the date of the insured’s 
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death. ror C. C. A. 56, 177 Fed. 842. A writ of certiorari then 
brought the case here. 

The questions now to be considered are, first, whether the cir- 
cuit court of appeals erred in reversing the judgment, and second, 
if it did not err in that regard, whether it should have awarded a 
new trial directing a judgment for the defendant on the evidence 
notwithstanding the verdict for the plaintiff. 

As a preliminary to the consideration of the first question it 
may be well to repeat what this court often has said, that when, 
on the trial of the issues of fact in an action at law before a 
Federal court and a jury, the evidence, with all the inferences 
that justifiably could be drawn from it, does not constitute a , 
sufficient basis for a verdict for the plaintiff or the defendant, 
as the case may be, so that such a verdict, if returned, would have 
to be set aside, the court may and should direct a verdict for the 
other party. Randall vs. Baltimore & O. R. Co. 109 U. S. 478, 
27 L. ed. 1003, 3 Sup. Ct. Rep. 322; Delaware, L. & W. R. Co. 
vs. Converse, 139 U. S. 469, 35 L. ed. 213, 11 Sup. Ct. Rep. 569; 
Southern P. Co. vs. Pool, 160 U. S-. 438, 40 L. ed. 485, 16 Sup. Ct. 
Rep. 338; Patton vs. Texas & P. R. Co. 179 U. S. 658, 45 L. ed. 
361, 21 Sup. Ct. Rep. 275. The recognized mode of invoking the 
application of this rule is by preferring, at the conclusion of the 
evidence, a request for a directed verdict, and the ruling on such 
a request is subject to re-examination and approval or disapproval 
on writ of error in like circumstances and in like manner as are 
other rulings in matter of law during the course of the trial. 

The case made by the evidence in that view of it which is 
most favorable to the plaintiff, was as follows :— 

The plaintiff's right to recover if the policy was a subsisting 
contract of insurance at the date of the insured’s death, and the 
latter’s compliance with the terms and conditions of the policy 
other than the payment of the premium of November 27, 1907, 
were conceded. The month of grace allowed for the payment of 
that premium expired four days before the insured died. He had 
been seasonably and regularly notified of the time when the pre- 
mium would fall due and on the consequences which would 
follow a default in its payment. But it had not been paid or ad- 
justed, unless a payment or adjustment was effected by the ne- 
gotiations and transactions presently to be recited. 

When the premium fell due the insured was indebted to the 
company in the sum of $2,360 for money theretofore borrowed 
under the policy, and that sum represented the full amount of 
the reserve on the policy. If there had been no loan, the auto- 
matic nonforfeiture provision before quoted and the reserve 
would have entitled the insured, if he so elected, to a paid-up 
insurance of $4,000 for the full period of his life, and in the ab- 
sence of such an election would have operated to continue the 
policy in force for the full sum of $20,000 for a period of seven 
years and seven months, without payment of further premiums. 
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But as the insured had borrowed the full amount of the reserve, 
there was no excess applicable to a continuance of the insurance 
in either mode. Thus the policy expired according to its own 
terms before the death of the insured, unless a payment or ad- 
justment of the premium of November 27, 1907, was effected in 
the manner already suggested. 

While the policy provided that only the president, a vice 
president, the actuary or the secretary of.the company had power 
in its behalf to modify the terms of that or any other policy, or 
to extend the time for paying any premium, the company had 
qualified this provision by adopting a plan of adjusting the pay- 
ment of premiums, whereby its agents were authorized to accept 
from an insured less than the full amount in cash if accom- 
panied by a “blue note” for the balance. Notes of this type were 
distributed by the company, and contained stipulations upon 
which its consent to the adjustment was conditioned, and to 
which the insured would necessarily assent by signing the note. 
The agent at Pittsburgh, to whom the earlier premiums on this 
policy were paid, was authorized to make adjustments conform- 
ably to this plan, but, like other agents, he could not accept a 
partial payment or grant an extension of time for the balance un- 
less the blue note was given, nor, so far as appeared, had any- 
thing been done which was calculated to engender the belief that 
he could do so. He repeatedly had accepted payment in cash of 
part of a premium and extended the time for paying the remain- 
der, but this was done only where the policyholder had given a 
note of the prescribed type, embodying the terms on which the 
company’s assent depended. The practice in this regard was 
known to the insured and his wife, for they had secured three or 
four such adjustments in connection with this policy before 1907, 
the insured being required in each instance to execute such a 
note. 

On the day before the premium of November 27, 1907, fell due, 
the wife of the insured, acting in his behalf, called at the agent’s 
office and made inquiry respecting the easiest method of adjusting 
the premium, explaining at the time that the insured was short 
of ready money. The agent suggested two possible methods, 
and outlined them upon memoranda which she took away to show 
to the insured. The first method has no bearing here. “By the 
other method,” as is said in the brief for the plaintiff, “it was 
represented that if she (meaning the insured) paid $264.20 in 
cash and gave a blue-note contract for $434, payable in six 
months, the insurance would be continued for a period of six 
months, and if the note was paid when due, the insurance would 
be continued for the remainder of the year.” The aggregate of 
these sums represented the premium on the policy and the interest 
on the loan, settlement of both being essential to a continuance of 
the policy. On the last day of grace, December 27, 1907, the 
wife returned to the agent’s office with a check for $264.20, pay- 





904 Insurance Law Journal Vol. 42. [July, 1913. 


able to her order, and by her indorsed to the company. Of what 
then occurred she testified: “I gave him (the agent) the check 
for $264.20, and he handed me the blue note and another paper 
in an envelope, and he said that the note must be signed, and I 
must return it. I told him Mr. Slocum was ill, and it might be 
several days before I could send it back, and he said that would 
be all right. ‘Mail it as soon as you can.’” She took the blue 
note home with her, intending to get it signed, but found the in- 
sured too ill to give it attention. He died four days later with- 
out having signed it. The agent did not give a receipt for the 
$264.20, nor was one requested. In 1905 that year’s premium 
was adjusted by a partial payment in cash and the giving of a 
blue note for the balance, and when the adjustment was com- 
pleted the agent gave a single recipt for both the cash and the 
note, and in the receipt recited the terms upon which the adjust- 
ment was made, as was done in the note. 

In 1906 the insured had notified the company that his post- 
office address was Houston, Texas, and that fact carried matters 
pertaining to his policy to the company’s St. Louis Agency. It 
was from that agency that he received the notice calling for the 
payment of the premium of November 27, 1907. On January 6, 
1908, the agent at St. Louis, not knowing of the insured’s death, 
wrote to him, acknowledging receipt of the check for $264.20 
handed to the agent at Pittsburgh (the letter inaccurately stated 
the amount), and saying: “Pending the return by you of the 
note contract, properly signed, your remittance is held subject to 
your order.” The check was then deposited in a St. Louis bank 
to the credit of the company, and the latter carried the amount 
in a suspense account awaiting directions from the insured. 

Subsequently the plaintiff tendered to the company the amount 
for which the blue note was to have been given, and the company 
tendered to the plaintiff the amount of the check, both tenders 
being refused. 

The material portions of the agreement set forth in the pro- 
posed blue note, which was to have been signed by the insured 
and returned to the company’s agent, is as follows :— 

“This note is accepted by said company at the request of the 
maker, together with one hundred forty-five and 60-100 dollars 
in cash (the remaining portion of the check represented interest 
on the loan made under the policy), on the following express 
agreement: That although no part of the premium due 
on the 27th day of November, 1907, under policy No. 
3,011,158, issued by said company on the life of A. 
W. Slocum, has been paid, the insurance hereunder shall 
be continued in force until midnight of the due date of said note; 
that if this note is paid on or before the date it becomes due, 
such payment, together with said cash, will then be accepted by 
said company as payment of said premium, and all rights under 
said policy shall thereupon be the same as if said premium had 
been paid when due; that if this note is not paid on or before the 
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day it becomes due, it shall thereupon automatically cease to be a 
claim against the maker, and said company shall retain said cash 
as part compensation for the rights and privileges hereby granted, 
and all rights under said policy shall be the same as if said cash 
had not been paid nor this agreement made.” 

The circuit court of appeals was of opinion that the evidence 
conclusively established that there was no excess of reserve on the 
policy applicable to a continuance of the insurance after the pre- 
mium of November 27, 1907, fell due, and we fully concur in that 
conclusion. Indeed, its correctness is practically conceded by 
counsel for the plaintiff. That court also was of opinion that the 
evidence afforded no basis for a finding that that premium was 
either paid or adjusted. The accuracy of that conclusion is 
challenged, but we are constrained to give it our approval for 
the following reasons :— 

1. The policy plainly provided for the payment of the stipu- 
lated premium annually within the month of grace following the 
due day, and as plainly excluded any idea that payment could be 
made in installments distributed through the year. Concededly, 
there was no payment of the whole of the premium in question, 
and as a partial payment was not within the contemplation of the 
policy, nothing was gained by handing to the agent the check for 
$264.20, unless what he did in that connection operated as a 
waiver of full and timely payment. 

2. One who deals with an agent, knowing that he is clothed 
with a circumscribed authority and that his act transcends his 
powers, cannot hold his principal; and this is true whether the 
agent is a general or a special one, for a principal may limit the 
authority of one as well as of the other. 

3. Under the terms of the policy, as qualified by the practice 
of the company, the agent was without authority to waive full 
and timely payment of the premium, save as he could adjust the 
payment conformably to the blue-note plan. His {authority 
turned upon the giving of the note, which was a matter of real 
substance, and not of mere form, as is shown by the terms of the 
note, before quoted. See White vs. New York L. Ins. Co. 200 
Mass. 510, 86 N. E. 928. Without it he could neither accept a 
partial payment nor extend the time for paying the balance. No 
note was given, and so no waiver resulted from his acts. The 
insured and his wife could not reasonably have understood it 
otherwise, for they knew the terms of the policy and were fa- 
miliar with the qualifying practice. 

4. There was no evidence that the company itself treated the 
check as a partial payment or otherwise ratified the agent’s acts. 
Indeed, the only permissible inference from the evidence was to 
the contrary. 

We are accordingly of opinion that the evidence did not admit 
of a finding that the policy was in force at the time of the in- 
sured’s death, and therefore that the circuit court should have 
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granted the company’s request that a verdict in its favor be 
directed. As that request was denied, the circuit court of ap- 
peals did not err in reversing the judgment. 

It becomes necessary, therefore, to consider whether that court 
should have directed a new trial instead of a judgment on the 
evidence contrary to the verdict. The latter direction was given 
conformity to a statute of Pennsylvania, the state in which the 
circuit court was held, and to the practice thereunder in the 
courts of the state. The statute reads as follows :— 

“That whenever, upon the trial of any issue, a point request- 
ing binding instructions has been reserved or declined, the party 
presenting the point may, within the time prescribed for moving 
for a new trial, or within such other or further time as the court 
shall allow, move the court to have all the evidence taken upon a 
trial duly certified and filed so as to become part of the record, 
and for judgment non obstante veredicto upon the whole record; 
whereupon it shall be the duty of the court, if it does not grant a 
new trial, to so certify the evidence, and to enter such judgment 
as should have been entered upon that evidence, at the same time 
granting to the party against whom the decision is rendered an 
exception to the action of the court in that regard. From the 
judgment thus entered either party may appeal to the supreme 
or superior court, as in other cases, which shall review the action 
of the court below, and enter such judgment as shall be war- 
ranted by the evidence taken in that court.” Pa. Laws 1905, p. 
286, chap. 198. 

The real question is whether, in the direction given by the cir- 
cuit court of appeals, there was an infraction of the 7th Amend- 
ment to the Constitution of the United States, which declares :— 

“In suits at common law, where the value in controversy shall 
exceed twenty dollars, the right of trial by jury shall be pre- 
served, and no fact tried by a jury shall be otherwise re-examined 
in any court of the United States, than according to the rules 
of the common law.” 

That what was done may be clearly in mind it is well to repeat 
that while on the trial in the circuit court, the jury returned a 
general verdict for the plaintiff, the circuit court of appeals, on 
ain examination of the evidence, concluded that it was not suffi- 
cient to sustain the verdict, and on that ground directed a judg- 
ment for the defendant. In other words, the circuit 
court of appeals directed a judgment for one party when 
the verdict was for the other, and did this on the 
theory, not that the judgment was required by the state 
of the pleadings, but that it was warranted by the evi- 
dence. It will be perceived, therefore, that the court, 
although practically setting the verdict aside, did not order a 
new trial, but assumed to pass finally upon the issues of fact pre- 
sented by the pleadings and to direct a judgment accordingly. 
If this was an infraction of the 7th Amendment, it matters not 
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that it was in conformity with the state statute, or with the 
practice thereunder in the courts of the state, for neither the 
statute nor the practice could be followed in opposition to the 
Amendment, which, although not applicable to proceedings in 
the courts of the several states, is controlling in the Federal 
courts. 

The Constitution of ‘the United States, as originally adopted, 
conferred upon this court, by art. 3, § 2, “appellate jurisdiction, 
both as to law and fact, with such exceptions and under such 
regulations as the Congress shall make; but this and the ab- 
sence of any provision respecting the mode of trial in civil actions 
were so generally regarded as endangering this right of trial by 
;ury as existing at coimon jaw, and evoked so much criticism on 
that ground, that the first Congress proposed to the legislatures 
of the several states the 7th Amendment, which was promptly 
ratified. 1 Stat. at L. 21,97; Story, Const. §§ 1763, 1768. 

The adjudged cases dealing with the origin, scope, and effect of 
the Amendment are numerous and so comprehensive that little 
room for original discussion remains. A reference to some of 
them will show its true and settled meaning, and point the way 
te its right application here. 

In United States vs. Wonson, 1 Gall. 5, 20, Fed. Cas. No. 16, 

750, a case decided in 1812, and often cited with approval by 
this court, it was said by Mr. Justice Story, after quoting the 
words of the Amendment: “Beyond all question, the commoz 
law here alluded to is not the common law of any individual 
state (for it probably differs in all), but it is the common law of 
England, the grand reservoir of all our jurisprudence. 
Now, according to the rules of the common law, the facts once 
tried by a jury are never re-examined, unless a new trial is 
granted in the discretion of the court, before which the suit is 
depending, for good cause shown; or unless the judgment of 
such court is reversed by a superior tribunal, on a writ of error, 
and a venire facias de novo is awarded. This is the invariable 
usage settled by the decisions of ages.” 

In Parsons vs. Bedford, 3 Pet. 433, 7 L. ed. 732, decided in 
1830, the same learned justice, speaking for this court, said (p. 
446): “The trial by jury is justly dear to the American people. 
It has always been an object of deep interest and solicitude, and 
every encroachment upon it has been watched with great jealousy. 

One of the strongest objections originally taken against 
the Constitution of the United States was the want of an express 
provision securing the right of trial by jury in civil cases. As 
soon as the Constitution was adopted, this right was secured by 
the 7th Amendment of the Constitution proposed by Congress ; 
and which received an assent of the people so general as to 
establish its importance as a fundamental guaranty of the rights 
and liberties of the people.” And then coming to the clause, and 
“no fact tried by a jury shall be otherwise re-examined in any 
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court of the United States, than according to the rules of the 
common law,” he continued (pp. 447, 448): “This is a pro- 
hibition to the courts of the United States to re-examine any 
facts tried by a jury in any other manner. ‘The only modes 
known to the common law to re-examine such facts are the grant- 
ing of a new trial by the court where the issue was tried, or to 
which the record was properly returnable; or the award of a 
venire facias de novo, by an appellate court, for some error of 
law which intervened in the proceedings.” 

In Walker vs. New Mexico & S. P. R. Co. 165 U S. 593, 596, 
41 L. ed. 837, 841, 17 Sup. Ct. Rep. 421, decided in 1897, where 
the Amendment was again under consideration, it was said by 
this court, speaking through Mr. Justice Brewer: “Its aim is 
not to preserve mere matters of form and procedure, but sub- 
stance of right. This requires that questions of fact in common- 
law actions shall be settled by a jury, and that the court shall not 
assume, directly or indirectly, to take from the jury or to itself 
such prerogative. . . . Now a general verdict embodies 
both the law and the facts. The jury, taking the law as given by 
the court, apply that law to the facts as they find them to be, and 
express their conclusions in the verdict. The power of the 
court to grant a new trial if, in its judgment, the jury have mis- 
interpreted the instructions as to the rules of law, or misap- 
plied them, is unquestioned, as also when it appears that there 
was no real evidence in support of any essential fact. These 
things obtained at the common law; they do not trespass upon 
the prerogative of the jury to determine all questions of fact.” 

In Capital Traction Co. vs. Hof, 174 U. S. 1, 13, 43 L. ed. 873, 
877, 19 Sup. Ct. Rep. 580, decided in 1899, the subject was much 
considered, and, following a careful review of the prior decisions, 
it was said by Mr. Justice Gray, who spoke for the court : “It 
must therefore be taken as established, by virtue of the 7th 
Amendment of the Constitution, that either party to an action at 
law (as distinguished from suits in equity or in admiralty) in a 
court of the United States, where the value in controversy ex- 
ceeds $20, has the right to a trial by jury; that, when a trial by 
jury has been had in an action at law, in a court either of the 
United States or of a state, the facts there tried and decided 
cannot be re-examined in any court of the United States, other- 
wise than according to the rules of the common law of England; 
that by the rules of that law, no other mode of re-examination is 
allowed than upon a new trial, either granted by the court in 
which the first trial was had or to which the record was return- 
able, or ordered by an appellate court for error in law; and 
therefore that, unless a new trial has been granted in one of 
those two ways, facts once tried by a jury cannot be tried anew, 
by a jury or otherwise, in any court of the United States.” 

These decisions make it plain, first, that the action of the cir- 
cuit court of appeals in setting aside the verdict and assuming 
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to pass upon the issues of fact, and to direct a judgment ac- 
cordingly, must be tested by the rules of the common law; 
secortd, that while under those rules that court could set aside the 
verdict for error of law in the proceedings in the circuit court, 
and order a new trial, it could not itself determine the facts; and, 
third, that when the verdict was set aside there arose the same 
right of trial by jury as in the first instance. How, then, can it 
be said that there was not an infraction of the 7th Amendment? 
When the verdict was set aside the issues of fact were left un- 
determined, and until they should be determined anew no judg- 
ment on the merits could be given. The new determination, ac- 
cording to the rules of the common law, could be had only 
through a new trial, with the same right to a jury as before. 
Disregarding those rules, the circuit court of appeals itself de- 
termined the facts, without a new trial. Thus, it assumed a 
power it did not possess, and cut off the plaintiff’s right to have 
the facts settled by the verdict of a jury. 

While it is true, as before said, that the evidence produced at 
the trial was not sufficient to sustain a verdict for the plaintiff, 
and that the circuit court erred in refusing so to instruct the jury, 
this does not militate against the conclusion just stated. Accord- 
ing to the rules of the common law, such an error, like other 
errors of law affecting a verdict, could be corrected on writ of 
error only by ordering a new trial. In no other way could an 
objectionable verdict be avoided and full effect given to the 
right of trial by jury as then known and practised. And this 
procedure was regarded as of real value, because, in addition to 
fully recognizing that right, it afforded an opportunity for ad- 
ducing further evidence rightly conducing to a solution of the 
issues. In the posture of the case at bar the plaintiff is entitled 
to that opportunity, and for anything that appears in the record 
it may enable her to supply omissions in her own evidence, or 
to show inaccuracies in that of the defendant, which will rightly 
entitle her to a verdict and judgment in her favor. 

We do not overlook the fact that at common law there were 
two well-recognized instances in which the verdict could be dis- 
regarded and the case disposed of without a new trial. One was 
where the defendant's plea confessed the plaintiff’s cause of action 
and set up matter in avoidance which, even if true, was insuffi- 
cient in law to constitute a bar or defense; and the other was 
where the plaintiff's pleading, even if its allegations were true, 
disclosed no right of recovery. If in either instance a verdict was 
taken, the court nevertheless could make such disposition of the 
case as was required by the state of the pleadings, and this be- 
cause the issues settled by the verdict were wholly immaterial. 
In the first instance the court’s action was invoked by a motion 
for judgment non obstante veredicto, and in the latter by a mo- 
tion to arrest judgment on the verdict. Thus we find it said in 
Smith’s Action at Law, 12th ed. p. 147, a recognized authority 
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on common law procedure: “A motion for judgment non obs- 
tante veredicto is one which is only made by a plaintiff. ; 
It is given when, upon an examination of the whole pleadings, it 
appears to the court that the defendant has admitted himself to 
be in the wrong, and has taken issue on some point which, though 
decided in his favor by the jury, still does not at all better his 
case. A motion in arrest of judgment is the exact reverse of 
that for judgment non obstante veredicto. The applicant in the 
one case insists that the plaintiff is entitled to the judgment of the 
court, although a verdict has been found against him; in the other 
case, that he is not entitled to the judgment of the court, although 
a verdict has been delivered in his favor. Like the motion for 
judgment non obstante veredicto, that in arrest of judgment 
must always be grounded upon something apparent on the face 
of the pleadings.” ‘To the same effect are 1 Chitty, Pl. 687; 
Stephen, Pl. 96-98; Rand vs. Vaughan, 1 Bing. N. C. 767, 1 
Scott, 670, 1 Hodges, 173, 4 L. J. C. P. N. S. 239; Pim vs. Graze- 
brook, 2 C. B. 429, 444; Schermerhorn vs. Schermerhorn, 5 
Wend. 513; Bellows vs. Shannon, 2 Hill, 86; McFerran vs. 
McFerran, 69 Ind. 29, 32; Lewis vs. Foard, 112 N. C. 402, 17 
S. E. 9; Manning vs. Orleans, 42 Neb. 712, 60 N. W. 953; Mc- 
Coy vs. Jones, of Ohio St. 119, 129, 55 N. E. 219. In Bond vs. 
Dustin, 112 U. S. 604, 608, 28 L. ed. 835, 836, 5 Sup. Ct. Rep. 
296, and Van Stone vs. Stillwell & B. Mfg. Co. 142 U. S. 128, 
135, 35 L. ed. 961, 963, 12 Sup. Ct. Rep. 181, this court, recog- 
nizing that this was the extent of the common law practice, held 
that a motion in arrest of judgment could not be sustained for 
an insufficiency in the evidence, but only for a defect apparent 
on the face of the record proper. Thus, it will be perceived that 
the rules of the common law, permitting a judgment non obstante 
veredicto and the arrest of judgment on a verdict, did not embrace 
cases like the present, but only those in which the pleadings pre- 
sented no material issue requiring a trial or verdict. 

In the trial by jury, the right to which is secured by the 7th 
Amendment, both the court and the jury are essential factors. 
To the former is committed a power of direction and superin- 
tendence, and to the latter the ultimate determination of the issues 
of fact. Only through the co-operation of the two, each acting 
within its appropriate sphere, can the constitutional right be 
satisfied. And so, to dispense with either, or to permit one to 
disregard the province of the other, is to impinge on that right. 

This was plainly recognized in Barney vs. Schmeider, 9 Wall. 
248, 19 L. ed. 648, decided in 1869. That was an action in as- 
sumpsit, in which the defendant pleaded the general issue. The 
trial in the circuit court was before a jury, and the evidence con- 
sisted of the testimony taken a few days before on another trial. 
This testimony was voluminous and was put in with the consent 
of the parties and the approbation of the court. But it was not 
read to the jury, because the court regarded it as necessarily 
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requiring a verdict for the plaintiff. In a charge briefly referring 
to it and explaining why it was not read, the court instructed 
the jury that their verdict should be for the plaintiff, and the 
defendant excepted. Such a verdict was returned and judgment 
was given on it. This court reversed the judgment, and Mr. 
Justice Miller, delivering the opinion, referred to the constitu- 
tional right to a trial by jury and said, inter alia :— 

“As the defendant in this case did not waive his right to have 
the facts tried by a jury, it was the duty of the court to submit 
such facts to the jury that was sworn to try them. It is needless 
to say that this was not done. The statement is clear that the 
case was decided upon the testimony taken on a former trial, and 
not read before this jury, because the court had heard it in the 
first case, and did not deem it necessary to be heard by the jury 
in this case. 

“It is possible to have a jury trial in which, the plaintiff having 
failed to offer any évidence at all, or any competent evidence, the 
jury finds for the defendant for that very reason; and in such 
case it is strictly correct, if the plaintiff does not take a nonsuit, 
for the court to instruct the jury to find for the defendant. 

“But we have never before heard of a case in which the jury 
were permitted, much less instructed, to find a verdict for the 
plaintiff on evidence of which.they knew nothing except what is 
detailed to them in the charge of the court. It is obvious that 
if such a verdict can be supported here, when the very act of the 
court in doing this is excepted to and relied on as error, the trial 
by jury may be preserved in name, but will be destroyed in its 
essential value, and become nothing but the machinery through 
which the court exercises the functions of a jury without its 
responsibility. 

“It is insisted with much ingenuity that in this case there was 
no disputed fact for the jury to pass upon, and that the only 
issue in the case being one of law, it was proper for the court 
to dispose of it. If this were so, the instruction of the court 
might be sustained, provided the undisputed facts necessary to 
sustain the verdict had been submitted to the jury.” 

A case much in point is Hodges vs. Easton, 106 U. S. 408, 27 
L. ed. 169, 1 Sup. Ct. Rep. 307, decided in 1882. It was an ac- 
tion in trover, wherein the allegations of the complaint were all 
put in issue by the answer. On a trial by jury in the circuit court 
a special verdict was returned consisting of responses to inter- 
rogatories specially propounded by the court, but not embracing 
all the issues presented by the pleadings. Following the re- 
ception of the verdict the plaintiffs moved for judgment in their 
favor, and the defendant for a new trial on the ground that the 
verdict did not dispose of all the issues. After hearing these 
motions the court refused to grant a new trial, and gave judg- 
ment for the plaintiffs on “the special verdict of the jury, and 
facts conceded or not disputed upon the trial.” When the case 
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came here the defendants complained that their constitutional 
right to a trial by jury had been violated, and the plaintiffs in- 
sisted that the circuit court had but conformed to the local prac- 
tice sanctioned by numerous decisions of the supreme court of 
the state where the circuit court was held, and that it therefore 
should be presumed, nothing appearing to the contrary, that the 
special verdict and the facts conceded or not disputed upon the 
trial disposed of all the issues presented by the pleadings and 
justified the action of the circuit court. Responding to these 
contentions this court said, speaking through Mr. Justice Har- 
lan :— 

“It is not necessary, in this opinion, to enter upon an exami- 
nation of those decisions, or to consider how far the local law 
controls in determining either the essential requisites of a spe- 
cial verdict in the courts of the United States, or the conditions 
under which a judgment will be presumed to have been supported 
by facts other than those set out in a special verdict. The difficulty 
we have arises from other considerations. The record discloses 
that the jury determined a part of the facts, while other facts, 
upon which the final judgment was rested, were found by the 
court to have been conceded or not disputed. . . . We then 
have a case at law, which the jury were sworn to try, determined, 
as to certain material facts, by the court alone, without a waiver 
of jury trial as to such facts. It was the province of the jury to 
pass upon the issues of fact, and the right of the defendants to 
have this done was secured by the Constitution of the United 
States. They might have waived that right, but it could not be 
taken away by the court. Upon the trial, if all the facts essential 
to a recovery were undisputed, or if they so conclusively estab- 
lished the cause of action as to have authorized the withdrawal 
of the case altogether from the jury, by a peremptory instruction 
to find for plaintiffs, it would still have been necessary that the 
jury make its verdict, albeit in conformity with the order of the 
court. ‘The court could not, consistently with the constitutional * 
right of trial by jury, submit a part of the facts to the jury, and, 
itself, determine the remainder without a waiver by the defend- 
ants of a verdict by the jury. . . . It has been often said by 
this court that the trial by jury is a fundamental guaranty of the 
rights and liberties of the people. Consequently, every reason- 
able presumption should be indulged against its waiver. For 
these reasons the judgment below must be reversed.” 

vee more in point is Baylis vs. Travellers’ Ins. Co. 113 U. 

S. 316, 28 L. ed. 989, 5 Sup. Ct. Rep. 494, decided in 1885. It 
was an action on a policy of accident insurance, and on the trial 
before a jury in the circuit court the parties differed as to whether 
the plaintiff's evidence was sufficient to sustain a verdict in 
her favor, no evidence being presented by the defendant. The 
court directed a verdict for the plaintiff, subject to its opinion 
on the sufficiency of the evidence, and the jury conformed to 
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that direction. On further consideration, and construing the 
evidence in a manner deemed most favorable to the plaintiff, the 
court ruled that it was insufficient, because admitting of but one 
conclusion; namely, that the insured’s death resulted from a 
cause not covered by the policy. Judgment was then given for 
the defendant notwithstanding the verdict, and the plaintiff 
brought the case here. The judgment was reversed, with direc- 
tions to grant a new trial, for reasons stated by Mr. Justice 
Matthews as follows :— 

“If, after the plaintiff’s case had been closed, the court had 
directed a verdict for the defendant on the ground that the 
evidence, with all inferences that the jury could justifiably draw 
from it, was insufficient to support a verdict for the plaintiff, so 
that such a verdict, if returned, must be set aside, it would have 
followed a practice sanctioned by repeated decisions of this court. 
Randall vs. Baltimore & O. R- Co. 109 U. S. 478, 27 L. ed. 1003, 
3 Sup. Ct. Rep. 322, and cases there cited. And, in that event, 
the plaintiff, having duly excepted to the ruling in a bill of ex- 
ceptions, setting out all the evidence, upon a writ of error, 
would have been entitled to the judgment of this court, whether, 
as a matter of law, the ruling against him was erroneous. 

“Or if, in the present case, a verdict having been taken for the 
plaintiff by direction of the court, subject to its opinion whether 
the evidence was sufficient to sustain it, the court had subse- 
quently granted a motion on behalf of the defendant for a new 
trial, and set aside the verdict, on the ground of the insufficiency 
of the evidence, it would have followed a common practice, in 
respect to which error could not have been alleged, or it might, 
with propriety, have reserved the question, what judgment should 
be rendered, and in favor of what party, upon an agreed state- 
ment of facts, and afterwards rendered judgment upon its con- 
clusions of law. But, without a waiver of the right of trial by 
jury, by consent of parties, the court errs if it substitutes itself 
for the jury, and, passing upon the effect of the evidence, finds 
the facts involved in the issue and renders judgment thereon. 

“This is what was done in the present case. It may be that the 
conclusions of fact reached and stated by the court are correct, 
and, when properly ascertained, that they require such a judg- 
ment as was rendered. That is a question not before us. The 
plaintiff in error complains that he was entitled to have the evi- 
dence submitted to the jury, and to the benefit of such conclusions 
of fact as it might justifiably have drawn,—a right he demanded 
and did not waive; and that he has been deprived of it by the 
act of the court in entering a judgment against him on its own view 
of the evidence, without the intervention of a jury. In this 
particular, we think error has been well assigned. 

“The right of trial by jury in the courts of the United States is 
expressly secured by the 7th article of Amendment to the Con- 
stitution, and Congress has, by statute, provided for the trial of 
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issues of fact in civil cases by the court without the interven- 
tion of a jury, only when the parties waive their right to a jury 
by a stipulation in writing. Rev. Stat. §§ 648, 649, U. S. Comp. 
Stat. IQOI, p. 525. 

“This constitutional right this court has always guarded with 
jealousy. Doe ex dem. Elmore vs. Grymes; 1 Pet. 469, 7 L: ed. 
224; D’ Wolf vs. Rabaud, 1 Pet. 476, 7 L. ed. 227; Castle vs. 
Bullard, 23 How. 172, 16 L. ed 424; Hodges vs. Easton, 106 U. 
S. 408, 27 L. ed. 169, 1 Sup. Ct. Rep. 307.” 

In principle, these cases are decisive of the question arising on 
the motion for judgment on the evidence notwithstanding the 
verdict. They show that it is the province of the jury to hear 
the evidence and by their verdict to settle the issues of fact, no 
matter what the state of the evidence; and that while it is the 
province of the court to aid the jury in the right discharge of 
their duty, even to the extent of directing their verdict where the 
insufficiency or conclusive character of the evidence warrants 
such a direction, the court cannot dispense with a verdict, or 
disregard one when given, and itself pass on the issues of fact. 
In other words, the constitutional guaranty operates to require 
that the issues be settled by the verdict of a jury, unless the right 
thereto be waived. It is not a question of whether the facts are 
difficult or easy of ascertainment, but of the tribunal charged 
with their ascertainment; and this, we have seen, consists of the 
court and jury, unless there be a waiver of the latter. 

But the suggestion is made that sufficient warrant for setting 
aside the verdict and rendering judgment on the evidence with- 
out a new trial is to be found in the rules of the common law in 
respect of demurrers to evidence and nonsuits. It therefore will 
be well to see what those rules were and whether they support 
the suggestion. 

The leading English cases dealing with demurrers to evidence 
as employed at common law are Middleton vs. Baker, Cro. Eliz. 
pt. 2, p. 752; Wright vs. Pindar, Aleyn, 18, Style, 34, and Gibson 
vs. Hunter, 2 H. Bl. 187, 205. The last, which adhered to the 
principle of the other two, was much considered in the House of 
Lords, and the opinion delivered by Lord Chief Justice Eyre, 
who spoke for all the judges, was to the following effect: (a) 
A demurrer to the evidence is a proceeding whereby the court, 
whose province it is to answer a question of law, is called upon 
to declare what the law is “upon the facts shewn in evidence,” 
and, “in the nature of the thing, the question of law to arise 
out of the fact cannot arise until the fact is ascertained.” (b) 
Such a demurrer is permissible only when proposed by one party, 
joined in by the other, and allowed by the court. It must con- 
tain an express and distinct admission by the demurrant of every 
fact which the evidence of his adversary conduces to prove, 
else he cannot insist that the latter join in the demurrer; and the 
admission, to be effective to that end, must be of the facts, and 
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not merely the evidence from which their existence is inferable. 
(c) When the matter of fact is so ascertained and shown in the 
demurrer, the case is deemed ripe for judgment in matter of law, 
and the jury properly may be discharged from giving a verdict. 

This statement of the true office and use of a demurrer to 
evidence was both accepted and applied by this court in Fowle vs. 
Alexandria, 11 Wheat. 320, 6 L. ed. 484, decided in 1826. There 
the court below had sustained such a demurrer, which merely set 
forth and admitted the evidence as introduced at the trial, as well 
the testimony of witnesses as written documents. We excerpt 
the following from the opinion, which was by Mr. Justice Story; 

“There is no joinder in demurrer on the record, which is prob- 
ably a mere defect in the transcript, as the court proceeded to 
give judgment upon the demurrer in favor of the defendants. 
Without a joinder in demurrer, no such judgment could be prop- 
erly entered; and such joinder ought not to have been required 
or permitted while there was any matter of fact in controversy 
between the parties. . . . The true and proper object of such 
a demurrer is to refer to the court the law arising from facts. It 
supposes, therefore, the facts to be already admitted and as- 
certained, and that nothing remains but for the court to apply 
the law to those facts. . . . Indeed, the case made for a 
demurrer to evidence is, in many respects, like a special verdict. 
It is to state facts, and not merely testimony which may conduce 
to prove them. It is to admit whatever the jury may reasonably 
infer from the evidence, and not merely the circumstances which 
form a ground of presumption. . . . Upon examination of 
the case at bar, it will be at once perceived that the demurrer to 
evidence, tried by the principles already stated, is fatally defective. 
The defendants have demurred, not to facts, but to evidence of 
facts; not to positive admissions, but to mere circumstances of 
presumption introduced on the other side.” 

And that this was not a new doctrine in this court is shown in 
Young vs. Black, 7 Cranch, 565, 568, 3 L. ed. 440, 441, decided 
thirteen years before, where, in declining to disturb the action of 
the court below in refusing to compel a joinder in a demurrer 
to the evidence, it was said: “The party demurring is bound to 
admit as true, not only all the facts proved by the evidence in- 
troduced by the other party, but also all the facts which evidence 
legally may induce to prove. It follows that it (the demurrer) 
ought never to be admitted where the party demurring refuses 
to admit the facts which the other side attempts to prove; and it 
would be as little justifiable where he offers contradictory evi- 
dence, or attempts to establish inconsistent propositions.” 

True, in Bank of United States vs. Smith, 11 Wheat. 171, 5 
L. ed. 443, and Columbian Ins. Co. vs. Catlett, 12 Wheat. 383, 
389, 6 L. ed 664, 667, the rule that the demurrer should set forth 
the facts rather than the evidence from which they are inferable 
was not strictly enforced, but in each of those cases the opposite 

Vol. XLII.—58. 
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party voluntarily joined in the demurrer, thereby consenting that 
the case be withdrawn from the jury and submitted to the court 
on the evidence embodied in the demurrer; so, they are without 
bearing here, save as the opinions contain some observations 
making strongly for the views expressed in Fowle vs. Alex- 
andria. Thus, in Bank of United States vs. Smith, the demurrer 
was criticized as substituting the court in the place of the jury, 
which, while true of the demurrer there, would not be true of 
one rightly drafted and allowed; and in Columbian Ins. Co. vs. 
Catlett, it was said: “The plaintiff was not bound to have 
joined in the demurrer without the defendant’s having distinctly 
admitted, upon the record, every fact which the evidence in- 
troduced on his behalf conduced to prove; and that when the 
joinder was made without insisting on this preliminary, the court 
is at liberty to draw the same inferences in favor of the plain- 
tiff which the jury might have drawn.” Pawling vs. United 
States, 4 Cranch, 219, 2 L. ed. 601, and Chinoweth vs. Haskell, 
3 Pet. 92, 7 L. ed. 614, are also cases in which as shown by the 
record, there was a voluntary joinder in the demurrer. In the 
former the record, after setting forth the demurrer, shows this 
order: “Wherefore let the jury aforesaid be discharged by the 
court here, by the assent of the parties, from giving any verdict.” 

The doctrine stated in Gibson vs. Hunter, and recognized by 
this court in Young vs. Black and Fowle vs. Alexandria, has been 
applied not only in the lower Federal courts, but in several of 
the state courts. Pickel vs. Isgrigg, 10 Biss. 230, 6 Fed. 676; 
Johnson vs. United States, 5 Mason, 425, Fed. Cas. No. 7,419; 
Miller vs. Baltimore & O. R. Co. 1 Ohio L. J. 276, Fed. Cas. No. 
9,560; Patty vs. Edelin, 1 Cranch, C. C. 60, Fed. Cas. No. 10,840; 
Copeland vs. New England Ins. Co. 22 Pick. 135; Golden vs. 
Knowles, 120 Mass. 336; Dormady vs. State Bank, 3 Ill. 236; 
Ware vs. McQuillan, 54 Miss. 703; Ingraham vs. Jacksonville 
Street R. Co. 43 Fla. 324, 30 So. 800; Bass vs. Rublee, 76 Vt. 
395, 401, 57 Atl. 965; Chapize vs. Bane, 1 Bibb, 612; Sawyer vs. 
Fitts, 2 Port. (Ala.) 9. 

At common law, if, on a demurrer to the evidence, judgment 
was given for one party when it should have been for the other, 
the error was corrected in the appellate tribunal by directing the 
proper judgment, and this because the error was confined to the 
judgment, and did not reach the facts as ascertained and shown 
in the demurrer. But when the reversal was for error in al- 
lowing the demurrer, the latter necessarily went for naught, and, 
as there remained no ascertained facts on which to base a judg- 
ment, a new trial was deemed essential. Thus, in Gibson vs. 
Hunter, supra, one of the questions was whether, considering the 
state of the evidence and the admissions in the demurrer, the 
plaintiff was obliged to join in it. The question was resolved in 
the negative ; and, as this eliminated the demurrer on which judg- 
ment had been given in the court of King’s bench, the judgment 
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of reversal was accompanied by a direction for a new trial. And 
in Fowle vs. Alexandria, supra, where this court ruled that the 
demurrer ought not to have been allowed, the judgment rendered 
thereon was reversed with a like direction. So, in the present 
case, when the verdict was set aside, there remained no ascer- 
tained facts on which a judgment might be rested, and that made 
a new trial necessary. 

Enough has been said to make it plain, as we think, that there 
was nothing in the nature or operation of the demurrer to evi- 
dence a common law which has any tendency to show that issues 
of fact tried by a jury could be re-examined otherwise than on a 
new trial. 

We come, then, to the other branch of the suggestion. A non- 
suit at common law was a dismissal of the plaintiff's action with- 
out an adjudication, other than the imposition of costs, and con- 
stituted no bar to another action for the same cause. Originally 
granted where the plaintiff made default when his presence was 
required, or otherwise failed to proceed in due course, it came to 
be applied on the trial when, although actually present, he chose, 
in view of the state of his evidence, not to risk an adverse verdict. 
But unless he assented to being nonsuited on the evidence, it 
was essential that a verdict be taken, even although it was certain 
to be against him. In other words, such a nonsuit was always 
voluntary, and never compulsory. Mr. Starkie says of this pro- 
ceeding: “The doctrine of nonsuits is founded on the ancient 
practice, according to which the plaintiff was bound by himself 
or his attorney to appear at the trial, prosecute his suit, and hear 
the verdict; and in case, after being called, he made default, he 
was decreed to have abandoned his suit, and was nonsuited. This 
ancient practice has long been used as the medium by which the 
court intimates an opinion that the plaintiff has not made out a 
sufficient case for the consideration of the jury. The plaintiff 
is therefore formally called, although by himself or his counsel 
he has actually appeared in court. In conformity, however, with 
the old practice, being called, he may, if he choose, appear, and 
if he do, the case must go to the jury.” Starkie, Ev. 4th London 
ed. 806. In the course of a similar statement, Mr. Tidd says: 
“The plaintiff in no case is compellable to be nonsuited; and 
therefore, if he insists upon the matter being left to the jury, 
they must give in their verdict, which is general or special.” 2 
Tidd, Pr. 1807 ed 796. Mr. Lilly describes the office and nature 
of the proceeding as follows: “Nonsuit is when a man brings 
a personal action, and doth not prosecute it with effect, or else 
upon the trial refuses to stand a verdict; then he becomes non- 
suited, which is recorded by the court, and the defendant re- 
covers his costs against him.” “The court cannot compel the 
plaintiff to appear and stand a verdict; but if the plaintiff ap- 
pears, or his counsel or attorney appears for him, he cannot be 
afterwards nonsuit, but the jury must deliver in their verdict.” 
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2 Lill. Reg. 1719 ed. 230, 231. And Mr. Chitty says: “A non- 
suit must always be voluntary; 1. e., by the plaintiff’s counsel sub- 
mitting to the same or not appearing, and in no case can it be 
adverse or without implied consent.” 3 Chitty, Gen. Pr. g1o. To 
the same effect are 3 Bl. Com. 376, 377; Dewar vs. Purday, 3 
Ad. & El. 166, 170, 4 New. & M. 633, 1 Hurlst. & W. 227, 4 L. 
J. K. B. N. S. 164; Corsar vs. Reed, 21 L. J. Q. B. N. S. 18; 
Stancliffe vs. Clarke, 21 L. J. Exch. N. S. 129, 16 Jur. 430; 
Minchin vs. Clement, 1 Barn. & Ald. 252. In the last case the 
court, on ruling that a verdict therefore given for the plaintiff 
could not be sustained, was requested to order a nonsuit instead 
of a new trial; but the request was denied, Lord Ellenborough, 
Ch. J., observing; “It is in the plaintiff’s option to be nonsuited 
or not.” 

The question whether a compulsory nonsuit could be ordered 
on the evidence was presented to this court in 1828 in Doe ex 
dem. Elmore vs. Grymes, 1 Pet. 469, 7 L. ed. 224, a case in 
which the circuit court, conceiving that the plaintiff's evidence 
was insufficient to sustain a verdict in his favor, had nonsuited 
him without his assent. Speaking for all the members of this 
court but one, Chief Justice Marshall disposed of the question 
by saying: “The circuit court had no authority to order a peremp- 
tory nonsuit, against the will of the plaintiff. He had a right by 
law to a trial by a jury, and to have had the case submitted to 
them. He might agree to a nonsuit; but if he did not so choose, 
the court could not compel him to submit to it.” The decision in 
that case was approved and reaffirmed in D’Wolf vs. Rabaad, 1 
Pet. 476, 497, 7 L. ed. 227, 236; Crane vs. Morris, 6 Pet. 598, 
609, 8 L. ed. 514, 518, where Mr. Justice Story said the point 
was not longer “open to controversy.”  Silsby vs. Foote, 14 
How. 218, 222, 14 L. ed. 394, 396, and Castle vs. Bullard, 2 
How. 172, 183, 16 L. ed. 424, 427. 

It being thus certain that the common-law rules in respect of 
nonsuits recognized that the plaintiff had a right to have the 
verdict of the jury taken, which he could waive or assert, at his 
option, it follows that those rules give no support to the sug- 
gestion before mentioned. 

In what has been said we would not be understood as implying 
that a motion for a compulsory nonsuit and a demurrer to the 
evidence are equivalents of a request for a directed verdict, for 
while they are somtimes spoken of as analogous to it, this only 
means that for the purpose of each the evidence must be taken 
most strongly in favor of the opposite party. In other respects 
they are essentially unlike. A motion for a compulsory nonsuit 
looks to an arrest of the trial and a dismissal of the cause, leav- 
ing the merits undetermined and the plaintiff free to sue again, 
while a request for a directed verdict looks to a completion of the 
trial and an adjudication of the merits through the accustomed 
co-operation of the court and jury. Full recognition of this, as 
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also of its bearing here, is found in Oscanyan vs. Winchester 
Repeating Arms Co., 103 U. S. 261, 264, 26 L. ed. 539, 541, where 
it is said: “The difference in the two modes is rather a matter 
of form than of substance, except in the case of a nonsuit a new 
action may be brought, whereas in the case of a verdict the action 
ended, unless a new trial be granted, either upon motion or upon 
appeal.” 

Equally pronounced is the difference between a demurrer to the 
evidence and a request for a directed verdict; for if 
on such a demurrer, properly joined in and allowed, judg- 
ment is not given for the demurrant, it is necessarily given for his 
opponent, while if a request for a directed verdict is denied, the 
party making the request may yet receive the jury’s verdict and 
a judgment thereon. And when a judgment on a demurrer to the 
evidence is reversed because given for the wrong party, the error 
is corrected by ordering a judgment for the other party, whereas 
when a judgment is reversed for error in granting or refusing a 
request to direct a verdict, judgment is not ordered for either 
party, but a new trial is awarded. This was so at common law 
and it has been the uniform course of action in this court from 
the beginning. These distinctions are so substantial as to show 
that the suggested analogy is far from complete. 

We come now to two decisions in this court which, although 
not involving the real question here, namely, the power of a 
Federal court to re-examine, otherwise than according to the 
rules of the common law, issues of fact which have been deter- 
mined by the verdict of a jury, yet have such an indirect bearing 
thereon that they ought not to be passed unnoticed. 

In Central Transp. Co. vs. Pullman’s Palace Car Co. 139 U. 
S. 24, 38, 35 L. ed. 55, 60, 11 Sup. Ct. Rep. 478, a case coming 
here from the eastern district of Pennsylvania, it appeared that 
on a trial to the circuit court and a jury the court, following a 
statute of the state, had entered a compulsory nonsuit which, 
according to the state law, terminated that suit, but was not an 
adjudication of the merits, or a bar to another suit on the same 
cause of action. ‘This court, deeming it important to notice 
the question of its own jurisdiction, proceeded to inquire whether 
such a judgment was subject to review on writ of error, and in 
the course of the inquiry expressed the opinion that the state 
statute established a practice or mode of procedure which the con- 
formity provisions of the Federal statutes required the circuit 
court to follow. But it was stated that the question was not 
mentioned by counsel in argument,” and, as the opinion contains 
no reference to the right of trial by jury or to the 7th Amend- 
ment, it well may be that the bearing of the latter on the appli- 
cability of the statute to the trial in the circuit court was not 
actually considered. 

The other case is Coughran vs. Bigelow, 164 U. S. 301, 41 L. 
ed. 442, 17 Sup. Ct. Rep. 117, which originated in a territorial 
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court, where the 7th Amendment was applicable. On a trial by 
jury a compulsory nonsuit was entered according to a local stat- 
ute, for an insufficiency in the plaintiff’s evidence, without prej- 
udice to his right to sue again, and when the case came here the 
judgment was affirmed, it being directly held that granting such 
a nonsuit does not infringe the constitutional right. 

Of these two cases it is to be observed: (1) Although they 
hold, one by implication and the other expressly, that the con- 
stitutional right of trial by jury is not invaded by a statute author- 
izing the court to enter a compulsory nonsuit against a plaintiff 
for an insufficiency in his evidence, when he is not thereby pre- 
vented from suing again on the same cause of action, they neither 
hold nor suggest that, consistently with that riglit, the court can 
refuse to take the verdict of the jury, or disregard it when taken, 
and enter a binding judgment on the evidence. (2) Assuming, 
without so deciding, that they should be accepted and followed 
in respect of the particular matter to which they are addressed, 
that is, the granting of an involuntary nonsuit which leaves the 
merits unadjudicated, they afford no justification whatever for 
overruling or departing from the repeated decisions of this court, 
reaching back to the beginning of the last century, wherein it 
uniformly has been held (a) that we must look to the common 
law for definition of the nature and extent of the right of trial 
by jury which the Constitution declares “shall be preserved ;” 
(b) that the right so preserved is the right to have the issues of 
fact presented by the pleadings tried by a jury of twelve, under 
the direction and superintendence of the court; (c) that the ren- 
dition of a verdict is of the substance of the right, because to 
dispense with a verdict is to eliminate the jury, which is no less 
a part of the tribunal charged with the trial than is the court ; and 
(d) that when the issues have been so tried and a verdict ren- 
dered they cannot be re-examined otherwise than on a new trial 
granted by the court in which the first trial was had, or ordered 
by the appellate court for some error of law affecting the verdict. 

Coughran vs. Bigelow recognizes that this is the true con- 
ception of trial by jury, for it is there said, “if the evidence be 
not sufficient to warrant a recovery, it is the duty of the court to 
instruct the jury accordingly, and, if the jury disregard such 
instruction, to set aside the verdict.’”” Why instruct the jury in 
such a case if they have no office to perform? Why contem- 
plate that they may not conform to the instruction if it be imma- 
terial whether they do or not?) And why take their verdict or 
have any concern about it if none is required? The answers are 
given in prior decisions, which hold, as before shown, that in 
such a case it is essential “that the jury make its verdict, albeit 
in conformity with the order of the court;” and that if there 
be a verdict, “the action is ended, unless a new trial be granted, 
either upon motion or upon appeal.” 

Whether in a given case there is a right to a trial by jury is to 
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be determined by an inspection of the pleadings, and not by an 
examination of the evidence. If the pleadings present material 
issues of fact, either party is entitled to have them tried to the 
court and a jury, and this is as true of a second trial as of the 
first. Whether the evidence is sufficient to sustain a verdict for 
one party or the other is quite another matter, and does not affect 
the mode of trial, but only the duty of the court in instructing 
the jury, and of the latter in giving their verdict. The issues to 
which the jury must respond are those presented by the plead- 
ings, and this whether the evidence be disputed or undisputed, 
and whether it be ample or meager. ‘To speak, therefore, of the 
evidence as determinative of the right to a trial by jury, is to con- 
fuse the test or that right with a different test, applicable only 
in determining whether a particular verdict should be directed. 

In the present case certain well-defined issues of fact were 
presented by the pleadings, which the plaintiff, as also the de- 
fendant, was entitled by the Constitution to have tried to the 
court and a jury. Such a trial was had and resulted in a general 
verdict resolving all the issues in the plaintiff’s favor. That 
verdict operated, under the Constitution, to prevent a re-ex- 
amination of the issues save on a new trial granted by the trial 
court in the exercise of its discretion, or ordered by the appel- 
late court for error of law. At the trial the defendant requested 
that a verdict in its favor be directed, and had the court indi- 
cated its purpose to do that, it would have been open to the plain- 
tiff, under the then prevailing practice, to take a voluntary non- 
suit, which would have enabled her to make a fuller and better 
presentation of her case, if the facts permitted, at another trial in 
a new suit. But the defendant’s request being denied and a 
verdict being returned for the plaintiff, she recovered a judg- 
ment. That judgment the circuit court of appeals reversed, and 
rightly so, because the defendant’s request, in the state of the 
evidence, ought, as matter of law, to have been granted. The 
reversal operated to set aside the verdict and to put the issues at 
large, as they were before it was given. But, instead of ordering 
a new trial, as was required at common law, the circuit court of 
appeals itself re-examined the issues, resolved them in favor of 
the defendant, and directed judgment accordingly. This, we hold, 
could not be done consistently with the 7th Amendment, which 
not only preserves the common-law right of trial by jury, but 
expressly forbids that issues of fact settled by s.1ch a trial shall 
be re-examined otherwise than “according to the rules of the 
common law.” 

To the suggestion that in so holding we are but adhering to 
a mere rule of procedure at common law there is a twofold an- 
swer: First, the terms of the Amendment and the circumstances 
of its adoption unmistakably show that one of its purposes was to 
require adherence to that rule, which, in long years of practice, 
had come to be regarded as essential to the full realization of 
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the right of trial by jury; and, second, the right to a new trial in 
a case such as this, on the vacation of a favorable verdict se- 
cured from a jury, is a matter of substance, and not of mere 
form, for it gives opportunity, as before indicated, to present 
evidence which may not have been available or known before, 
and also to expose any error or untruth in the opposing evidence. 
As is said in Blackstone’s Commentaries, bk. 3, p. 391: “A new 
trial is a rehearing of the cause before another jury. ‘ 
The parties come better informed, the counsel better prepared, 
the law is more fully understood, the judge is more master of 
the subject; and nothing is now tried but the real merits of the 
case.” 

The judgment of the Circuit Court of Appeals is accordingly 
modified by eliminating the direction to enter judgment for the 
defendant notwithstanding the verdict, and by substituting a 
direction for a new trial. 

HucueEs, J. (dissenting. ) 

I concur in the decision of the court so far as it holds that the 
circuit court of appeals was right in reversing the judgment; but 
I am unable to agree with the conclusion that the circuit court of 
appeals was bound to order a new trial, and was without power, 
under the 7th Amendment, to follow the state practice in direct- 
ing the entry of the judgment to which, as matter of law, the de- 
fendant was entitled. 

The serious and far reaching consequences of this decision 
are manifest. Not only does it overturn the established practice 
of the Federal courts in Pennsylvania in applying, under the con- 
formity act, the provisions of the state law, but it erects an im- 
passable barrier—unless the Constitution be amended—to action 
by Congress along the same line for the purpose of remedying 
the mischief of repeated trials, and of thus diminishing in a 
highly important degree the delays and expense of litigation. It 
cannot be gainsaid that such a conclusion is not to be reached un- 
less the constitutional provision compels it. I cannot see that it 
does compel it. On the contrary, I submit, with the utmost re- 
spect, that the Pennsylvania practice adopted by the circuit court 
of appeals is entirely in conformity with the 7th Amendment. 

What, then, is this case? It was an action upon a policy of in- 
surance. It was triable by jury, but the province of the jury 
was to decide questions of fact, not questions of law. This 
court concludes, as did the court of appeals, that “the evidence 
did not admit of a finding that the policy was in force at the time 
of the insured’s death.” In other words, after the plaintiff had 
had full opportunity to present her case to show facts for the 
consideration of the jury, and the case on both sides had been 
closed, it appeared that there were no facts whatever upon which 
the jury would be warranted in finding a verdict in her favor. 
Hence, says this court, the defendant was entitled to a direction 
of a verdict in its favor, as it requested. Had the trial court 
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rightly applied the law, the case would properly have ended in 
a final judgment for the defendant. But the trial court erred in 
the law, and consequently the jury found a verdict for the plain- 
tiff—not upon facts, but without any facts upon which they 
could rest it. Now it is said that a statute which permits the 
trial court or the appellate court, after that wrongful verdict, to 
correct the error, and in so doing not only to set aside the verdict, 
but to direct the entry of the judgment to which the defendant 
in law was entitled, is, as applied to a case in the Federal court, 
contrary to the Constitution. 

The 7th Amendment provides that “no fact tried by a jury 
shall be otherwise re-examined in any court of the United States 
than according to the rules of the common law.” But wherein 
has any matter of fact tried by a jury been re-examined? Con- 
cededly ; there was no fact to be tried by a jury; the case as made 
was barren of any such fact ; and there being none, there has been 
no re-examination of it. How can it be said that the circuit court 
of appeals has determined the facts or has passed upon issues of 
fact? Whether there was any evidence for the jury was 
a question of law. The trial court, in wrongly deciding 
it, did not convert it into a question of fact; it was not 
altered by the verdict, but remained the same in its nature,— 
a question for the determination of the court. That, it seems 
to me, is the substance of the matter, and all else is form 
and procedure. Whether in such a case, on the error being 
shown, a new trial should be ordered, or whether, the litigation 
should be ended by a prompt entry of the judgment which should 
have followed a right decision in the first instance, is a matter to 
be governed by the applicable rules of practice; but as I view it, 
it is not a matter withdrawn from legislative control by the con- 
stitutional provision for trial by jury, which is concerned with the 
settlement of disputes of fact, and not with the determination of 
legal questions, or with the consequences, which should ensue 
when that determination is decisive of the right of recovery on 
the case made. It is well to note what has been ruled in the 
third circuit upon this precise question. For the practice was 
there deliberately adopted after careful consideration. It has 
commended itself to the bench and bar as a salutary measure, 
making for the improvement of the administration of justice. 
And it should be observed that the Constitution of the state of 
Pennsylvania, where the practice obtains, also provides that the 
right of trial by jury shall remain inviolate (see Const. [Pa.] 
1776; Declaration of Rights, 11; 1790, art. 9 § 6; 1838, art. 9, § 
6; 1873, art. 1, § 6.) In Smith vs. Jones, 104 C. C. A. 329, 333, 
181 Fed. 819, 823, the circuit court of appeals for that circuit 
thus reviewed the matter :— 

“The practice of entering judgments non obstante veredicto 
has long existed in Pennsylvania, and it enables the case to be 
concluded by a verdict, while the entry of judgment thereon is 
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made dependent on the court’s opinion on a reserved question of 
law. This permits the judge to give to the decisive law question 
on which a case turns a more careful examination than he can 
do in the stress of trial. Moreover, if an appellate court, on re- 
view of such judgment, finds error, it can reverse and direct entry 
of judgment for the other party, and avoid a retrial. Long 
experience in this practice has convinced the bar and bench of 
the state of its value in conducing to a more careful and deliber- 
ate consideration of the law by the trial judge, and to the 
avoidance of retrials. The practice in Pennsylvania is of statu- 
tory origin, as stated by Judge Acheson in Casey vs. Pennsyl- 
vania Asphalt Pav. Co. (C. C.) 109 Fed. 746, adopted tn 52 C. 
C. A. 145, 114 Fed. 189, and the principles involved in its ap- 
plication are set out in Fisher vs. Scharadin, 186 Pa. 568, 40 Atl. 
1091, and Boyle vs. Mahanoy City, 187 Pa. 1, 40 Atl. 1093. Under 
the conformity act, this practice has long been followed in the 
Federal courts in Pennsylvania, and met with the approval of 
this court in Carstairs vs. American Bonding & T. Co. 54 C. C. A. 
85, 116 Fed. 449.” 

In the Carstairs Case to which the court thus refers, decided 
over ten years ago, the action was brought in the circuit court 
for the eastern district of Pennsylvania, upon a policy of fidelity 
insurance. ‘The defendant asked for a binding instruction. The 
court, reserving that question, submitted the case to the jury, 
which found a verdict for the plaintiff. After argument, the 
court concluded that the defendant was right, that there was no 
case for the jury, and hence set aside the verdict and directed 
judgment for the defendant upon the point reserved. 112 Fed. 
620. The court of appeals sustained this action of the circuit court 
(116 Fed. 449), Circuit Judge Gray delivering the opinion. 
There was, however, a dissent by Circuit Judge Acheson, who 
thought the mode of procedure was an unwarrantable departure 
from the constitutional provision. Id. p. 455. This called forth 
a concurring opinion from Circuit Judge Dallas, who said (id. pp- 
450, 457) :— 

“The judgment here complained of was entered upon a point 
which the learned trial judge reserved in these words: ‘I reserve 
the question whether there is any evidence to go to the jury in sup- 
port of the plaintiffs’ claim.’ In our opinion, this was a good res- 
ervation. The supreme court of Pennsylvania has, after argument 
and reargument before a full bench, distinctly so decided (Fisher 
vs. Scharadin, 186 Pa. 565, 40 Atl. 1091; Boyle vs. Mahanoy 
City, supra); and within the knowledge of the writer, the cir- 
cuit court for the Eastern district of Pennsylvania, from which 
this case comes, has, in a number of instances, and without pro- 
test or disapproval in any, reserved precisely the same point. 
Indeed, counsel in this cause appear to have regarded the prac- 
tice as settled, for ‘the record shows no objection or any excep- 
tion to the form of the reservation.’ Boyle vs. Mahanoy City, 
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supra. . . . But in our opinion there is no substantial differ- 
ence between a judgment entered upon a directed verdict for 
defendant and one entered in his favor notwithstanding a verdict 
rendered for plaintiff, subject to the question whether there was 
any evidence to warrant it. ‘Whether there be any evidence 
which entitles the plaintiff to recover is necessarily a question of 
law’ (Fisher vs. Scharadin, supra) ; and that question it is which, 
by either method of procedure, and with like effect in each, the 
court decides. No encroachment is made upon the domain of the 
jury where either course is pursued. Its province of finding facts 
from evidence is not at all invaded. All that is adjudged is that 
a verdict which is unsupported by any evidence cannot properly 
be made the basis of a legal judgment; and the soundness of this 
fundamental proposition is now, we think, too well established to 
admit of question or to be open to debate.” 

See also Spencer vs. Duplan Silk Co. 112 Fed. 638, 53 C. C. 
A. 321, 115 Fed. 689, 191 U. S. 526, 527,.532, 48 L. ed. 287, 
289, 291, 24 Sup. Ct. Rep. 174. 

The practice which had been followed before the Carstairs 
Case, and was expressly sanctioned in that case, continued to 
be observed. In 1905, the legislature of Pennsylvania broadened 
it by permitting a reservation for the defendant, but for either 
party when there was a request for binding instructions. As the 
supreme court of Pennsylvania pointed out, in construing the 
statute, in Dalmas vs. Kemble, 215 Pa. 410, 64 Atl. 559, it was 
not intended in any way to impair and did not impair the 
function of the jury to deal with disputed questions of fact, but 
its purpose was to facilitate the disposition of questions of law. 
It was classed as one of the “practical reforms” instituted by the 
state “for facilitating business without impairing settled legal 
principles.” It took account of the “growing complexity of issues, 
the constantly increasing pressure upon the trial lists, the tak- 
ing of testimony in shorthand, and the consequent hurry of 
trials;” and it promoted the proper despatch of the work of 
the courts, while conserving the essential rights of suitors. 

Chief Justice Mitchell, in delivering the opinion of the court, 
said (id. pp. 411-413): “The act being so recent, it is important 
that it should be examined closely, and its proper construction 
settled. Its terms are: ‘Whenever upon the trial of any issue, a 
point requesting binding instructions has been reserved or de- 
clined, the party presenting the point may . . . move the 
court to have all the evidences taken upon the trial duly certi- 
fied and filed, so as to become part of the record. and for iudg- 
ment non obstante veredicto upon the whole record; where- 
upon it shall be the duty of the court . . . to enter such 
judgment as should have been entered upon that evidence.’ 

“This statute makes no radical innovation on the settled line of 
distinction between the powers of the court and the jury. It 
shows no intention to infringe, even if it could constitutionally do 
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so, the province of the jury to pass upon the credibility of wit- 
nesses and the weight of oral testimony. The court has long 
had authority to direct a verdict for defendant when it was of 
opinion that the plaintiff, even if all his evidence be believed, has 
tailed to make out his case. 

The act of 1905 is another step in the same direction. It 
broadens the power of the judge in this respect: that whereas 
heretofore the verdict was required to be for the plaintiff, and the 
reservation to be of leave to enter judgment for the defendant 
non obstante, now what is reserved is a request for binding direc- 
tion to the jury, and may be for either plaintiff or defendant. 
But though thus enlarged so as to include both parties, the power 
of the judge is the same as it was before. He is ‘to enter such 
judgment as should have been entered upon that evidence;’ or, 
in other words, to treat the motion for judgment as if it was a 
motion for binding directions at the trial, and to enter judg- 
ment as if such direction had been given and a verdict rendered 
in accordance. What the judge may do is still the same in sub- 
stance, but the time when he may do it is enlarged so as to allow 
deliberate review and consideration of the facts and the law upon 
the whole evidence. If upon such consideration, it shall appear 
that a binding direction for either party would have been proper at 
the close of the trial, the court may enter judgment later with 
the same effect. But, on the other hand, if it should appear that 
there was conflict of evidence on a material fact, or any reason 
why there could not have been a binding direction, then there can 
be no judgment against the verdict now. As already said, there 
is no intent in the act to disturb the settled line of distinction 
between the provinces of the court and the jury. The act is 
capable of usefulness in allowing time for mature consideration, 
but it should not be carried beyond its legitimate intent.” 

The provisions of this statute, as thus construed, were applied 
in the Federal courts in Pennsylvania. The propriety of the 
practice was challenged in Fries-Breslin Co. vs. Bergen, 168 Fed. 
360—364, 99 C. C. A. 384, 176 Fed. 76, 81; and it was sustained 
by both the circuit court and the circuit court of appeals. Cir- 
cuit Judge Gray, in delivering the opinion of the latter court, 
said :— 

“This Pennsylvania practice acts has been referred to, and has 
not infrequently, been brought to the attention of this court in 
cases where the granting or refusal of judgments non obstante 
veredicto have been the subjects of review. The act enlarges the 
scope of the common-law motion for judgment for plaintiff, not- 
withstanding the verdict for the defendant, by permitting it to 
be made by either plaintiff or defendant, when the verdict is 
against either. It is in general a more convenient method, so 
far as a defendant is concerned, of reaching practically the same 
result as was sought by a motion for compulsory nonsuit, or for 
peremptory instructions at the close of the evidence, or by a 
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motion in arrest of judgment, made by the defendant after the 
verdict, or by the practice prevalent in the Pennsylvania courts, 
of directing a verdict for the plaintiff, and reserving the question 
whether there is any evidence in the case entitling the plaintiff to 
recover. We think, under the conformity provisions of § 914 of 
the Revised Statutes (U. S. Comp. Stat. 1901, p. 684), the circuit 
court was required to recognize the practice authorized by the 
said Pennsylvania act of 1905, there being nothing incongruous 
therein with the organization of the Federal courts of their set- 
tled rules of procedure.” 

The plaintiff then petitioned this court for a writ of certiorari, 
and one of the grounds stated was that the circuit court had no 
power to enter judgment for the defendant notwithstanding the 
verdict. The petition was denied. Fries-Breslin Co. vs. Bergan, 
215 U.S. 609, 54 L. ed. 347, 30 Sup. Ct. Rep. 410. And the same 
practice has been followed since. Smith vs. Jones, 104 C. C. A. 
329, 181 Fed. 819, 823. See also Pittsburgh Constr. Co. vs. 
West Side Belt R. Co. 151 Fed. 125, 11 L. R. A. (N. S.) 1145, 
83 C. C. A. 501, 154 Fed. 129; West Side Belt R. Co. vs. Pitts- 
burgh Constr. Co. 219 U. S. 92, 96, 102, 55 L. ed. 107, 109, 31 
Sup. Ct. Rep. 196. 

The 7th Amendment it cannot be doubted, deals with matters 
of substance, and not with mere matters of form. It guarantees 
the right of trial by jury, but it does not raise forms of motions 
or merely modal details to the dignity of constitutional rights. In 
numerous particulars, common-law practice has been altered by 
statute in many states, and the new procedure of the so-called 
code states has been followed, as near as may be, by virtue of 
the act of Congress, in the courts of the United States. When 
the question is raised of invasion of the constitutional right, we 
must always look to the substance of what is done, and not to 
mere names or formal changes. It is of no consequence that at 
common law the motion for judgment non obstante veredicto was 
made only by the plaintiff, or was granted on something apparent 
on the face of the pleadings. We are not concerned with the 
mere use of this or any other descriptive term. 

The substantial thing is that the common law recognized that 
the function of the jury was to deal with controversies of fact. 
If there was a question of law, it was for the court. 

The dominating idea, in overturning the practice below, seems 
to be that at common law, if there was an issue of fact upon the 
pleadings, the plaintiff was entitled to have a verdict taken in 
any event; that is, if he did not voluntarily take a nonsuit, it 
was essential that a verdict be rendered, notwithstanding that upon 
the evidence there was no question of fact for the jury. 

This would seem to be a misconception of the fundamental 
principles of the common law with respect to jury trials, and to 
result from unjustified implications from the practice as to non- 
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suits, as well as from a failure to regard the full scope and im- 
port of common-law procedure. 

It is not a new thing that a party should be able to challenge 
the legal sufficiency of the evidence adduced against him, and 
call upon the court to answer the question of law whether, upon 
the facts shown, there should be a recovery, nor is it a new thing 
that when he does so the court should give judgment without the 
intervention of the jury, and if the trial court errs in its ruling 
upon the law, the reviewing court should set the matter right 
and order the proper judgment to be entered. 

This was accomplished by demurring to the evidence. This 
was a proceeding by which the judges of the court were called 
upon to declare what the law was upon the facts shown in 
evidence. It was analogous to the demurrer upon the facts al- 
leged in pleading. The reason. it is said, for demurring to the 
evidence, was that the jury, if they pleased, might refuse to 
find a special verdict, and then the facts would not appear upon 
the record. The party demurring had to admit the truth of all 
the evidence against him; and if this were circumstantial, he was 
bound to admit every fact in favor of his adversary which the 
circumstances might tend to prove. Unless he did so, the other 
party was not bound to join in the demurrer. If however, the 
demurrer was in proper form and embraced all the requisite con- 
cessions, the other party was bound to join. The result was that 
there was nothing left for the consideration of the jury, and the 
usual practice was to discharge it, although it was recognized as 
proper for the jury to assess the damages conditionally, subject 
to the determination of the demurrer. 2 Tidd, Pr. **865-867. 

This matter was reviewed by the House of Lords in the lead- 
ing case of Gibson vs. Hunter, 2 H. Bl. 187, decided in the year 
1793, where Lord Chief Justice Eyre, in delivering the answer of 
the judges, said: “All our books agree, that if a matter of 
record, or other matter in writing, be offered in evidence in 
maintenance of an issue joined between the parties, the adverse 
party may insist upon the jury being discharged from giving a 
verdict, by demurring to the evidence, and obliging the party of- 
fering the evidence to join in demurrer. He cannot refuse to 
join in demurrer, he must join, or waive the evidence. Our books 
also agree, that if parol evidence be offered, and the adverse party 
demurs, he who offers the evidence may join in demurrer if he 
will. We are therefore thus far advanced, that the demurrer to 
evidence is not necessarily confined to written evidence. The 
language of our books is very indistinct upon the question whether 
the party offering parol evidence should be obliged to join in 
demurrer. Why is he obliged to join in demurrer, when the 
evidence which he has offered is in writing? The reason is given 
in Croke’s report of Baker’s Case (Cro. Eliz. pt. 2, p- 
753), because, says the book, ‘there cannot be any vari- 
ance of matter in writing’  Parol evidence is sometimes 
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certain, and no more admitting of any variance than 
a matter in writing but it is also often loose and indeterminate, 
often circumstantial. The reason for obliging the party offering 
evidence in writing to join in demurrer applies to the first sort 
of parol evidence, but it does not apply to parol evidence which 
is loose and indeterminate, which may be urged with more or 
less effect to a jury, and least of all will it apply to evidence of 
circumstances, which evidence is meant to operate beyond the 
proof of the existence of those circumstancs, and to conduce to 
the proof of the existence of other facts. And yet, if there can 
be no demurrer in such cases, there will be no con- 
sistency in the doctrine of demurrers to evidence, by 
which the application of the law to the fact on an _ is- 
sue is meant to be withdrawn from a jury, and transferred 
to the judges. If the party who demurs will admit the evidence 
of the fact, the evidence of which fact is loose and indeterminate, 
or, in the case of circumstantial evidence, if he will admit the 
existence of the fact, which the circumstances offered in evidence 
conduce to prove, there will then be no more variance in this 
parol evidence than in a matter in writing; and the reasons for 
compelling the party who offers the evidence to join in demurrer 
will then apply, and the doctrine of demurrers to evidence will 
be uniform and consistent. ‘That this is the regular course of 
proceeding, in respect to parol evidence of the nature that I 
have been describing, I think may be collected from the known 
case upon this subject, Baker’s Case. There is also another case, 
Wright vs. Pindar, as it stands reported in Aleyn’s Reports, 
(Aleyn, 18, Style, 22), which carries the doctrine fur- 
ther, and home to every case of evidence circumstantial 
in its nature, affording ground for a conclusion of fact 
from the fact; and the two cases taken together, I 
think, prove satisfactorily that the course is that which I have 
already supposed, and which would remove all the difficulties 
that are in the way of obliging the party to join in demurrer upon 
parol evidence. Baker’s Case, after stating that the party must 
join in demurrer, or waive his evidence, where a matter in writing 
is shewn in evidence, goes on thus: ‘If the plaintiff produces 
witnesses to prove any matter in fact upon which a question in 
law arises, if the defendant admits their testimony to be true, 
there also the defendant may demur in law upon it, but then he 
ought to admit the evidence given by the plaintiff to be true.’ 
Those cases have very carefully marked the precise ground 
upon which a party may demur to evidence; and prove that if a 
party may demur, the other party must join in demurrer. <Ac- 
cording to Aleyn’s Report of the case of Wright vs. Pindar, 
which case underwent very serious consideration, it was resolved 
‘that he that demurs upon the evidence ought to confess the 
whole matter of fact to be true, and not refer that to the judg- 
ment of the court; and if the matter of fact be uncertainly al- 
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leged, or that it be doubtful whether it be true or no, because 
offered to be proved by presumptions or probabilities, and the 
other party demurs thereupon, he alleges this matter cannot 
join in demurrer with him, but ought to pray the judgment of 
the court, that he may not be admitted to his demurrer, unless he 
will confess the matter of fact to be true.’ It seems to follow as 
a necessary conclusion, that if he will confess the matter of fact 
to be true, there he is to be admitted to his demurrer ; and that if 
he is admitted, the other party must join in demurrer. My Lords, 
it is said in some of our books that upon a demurrer entered 
upon parol evidence, the party offering the evidence may choose 
whether he will join in demurrer or not. But after having stated 
the two authorities which I have mentioned, I think those pas- 
sages in the books must be understood with the qualification 
mentioned in both those authorities, ‘unless the adverse party 
will confess the evidence to be true.’ The matter of fact being 
confessed, the case is ripe for judgment in matter of law upon the 
evidence, and may then be properly withdrawn from the jury; 
and being entered on record will remain for the decision of the 
judges.” Id. pp. 206-209. 

If, on a demurrer to the evidence, judgment was given for 
one party when it should have been given for the other, the error 
was corrected in the appellate tribunal by directing the proper 
judgment. It is now said, in referring to this practice, that this 
was because the error was confined to the judgment, and did not 
reach the facts as ascertained and shown in the demurrer. But 
what was the error? What was the basis of the judgment, and 
upon what ground was it reversed and the proper judgment 
directed? The facts, by the proceeding on the demurrer, were 
made a part of the record, and the question of the legal sufficiency 
of the evidence was thus one of law arising upon the record. The 
court dealt with the question of law, that is, with the legal in- 
sufficiency of the evidence, and directed judgment which, as mat- 
ter of law, followed the case made. 

It is also said that when the reversal was for error in allowing 
the demurrer, the latter necessarily went for naught; and as there 
remained no ascertained facts on which to base a judgment, a new 
trial was deemed essential; and Gibson vs. Hunter, supra, and 
Fowle vs. Alexandria, 11 Wheat 320, 6 L. ed. 484, are cited. But 
in Gibson vs. Hunter, supra, the reason for holding that the 
demurrer could not be allowed and that no judgment could be 
given, was thus stated: “The examination of the witnesses in 
this case has been conducted so loosely, or this demurrer has been 
so negligently framed, that there is no matter of certainty in the 
state of facts upon which any judgment can be founded.” In 
other words, the case was lacking in the record of facts with the 
essential admissions of the demurring party which were neces- 
sary to support a judgment, and there was no option but to 
award a new trial because of the way the record had been made 
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up. And in Fowle vs. Alexandria, supra, the ruling was that is- 
sue could not be joined upon the demurrrer so long as any 
matter of fact remained in controversy between the parties; that 
no party could insist upon the other party’s joining in the de- 
murrer without distinctly admitting upon the record every fact 
and every conclusion of fact which the evidence given for his ad- 
versary conduced to prove. The court said: “Upon examina- 
tion of the case at bar, it will be at once perceived that the de- 
murrer to evidence, tried by the principles already stated, is fa- 
tally defective. The defendants have demurred, not to facts, but 
to evidence of facts; not to positive admissions, but to mere cir- 
cumstances of presumption introduced on the other side. : 
Even if the demurrer could be considered as being exclusively 
taken to the plaintiff's evidence, it ought not to have been allowed 
without a distinct admission of the facts which that evidence 
conduced to prove. - But when the demurrer was so framed as 
to let in the defendant’s evidence, and thus to rebut what the other 
side aimed to establish, and to overthrow the presumptions aris- 
ing therefrom, by counter presumptions, it was the duty of the 
circuit court to overrule the demurrer, as incorrect, and unten- 
able in principle. The question referred by it to the court was 
not a question of law, but of fact.” 

The court, therefore, concluded that in this posture of the case, 
it was bound to order a new trial, and it was added: “We may 
say, as was said by the judges in Gibson vs. Hunter, that this 
demurrer has been so incautiously framed that there is no man- 
ner of certainty in the state of facts, upon which any judgment 
can be founded. Under such a predicament, the settled practice is, 
to award a new trial, upon the ground that the issue between the 
parties, in effect, has not been tried.” (Id. pp. 323, 324.) The 
necessary implication is that, had the demurrer been properly 
framed and the record properly made, so that there had been 
certainty in the facts and the proper basis for the determina- 
tion of a question of law, no new trial would have been ordered. 

How can it be said that these authorities furnish any support 
for the conclusion which has been reached in this case? For this 
court has found no uncertainty in the state of facts shown by the 
record, and it has not been unable to determine the question 
arising thereon. On the contrary, the record being made up in 
an appropriate manner and the question being properly raised, 
this court holds that there was no evidence whatever to sustain 
a verdict for the plaintiff, and, because there is certainty in the 
record, adjudges that the trial court erred in refusing a binding 
instruction. 

The practice of demurring to the evidence was recognized in 
Pawling vs. United States, 4 Cranch, 219, 2 L. ed. 601; Young 
vs. Black, 7 Cranch, 565, 3 L. ed. 440; Bank of United States vs. 
Smith, 11 Wheat. 171, 182, 6 L. ed. 443, 447; Columbian Ins. Co. 
vs. Catlett, 12 Wheat. 383, 389, 6 L. ed. 664, 667; Thornton vs. 
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Bank of Washington, 3 Pet. 36, 7 L. ed. 594; Chinoweth vs. 
Haskell, 3 Pet. 92, 7 L. ed. 614; Corfield vs. Coryell, 4 Wash. C. 
C. 371, 386, Fed. Cas. No. 3,230; Johnson vs. United States, 5 
Mason, 425, 436, Fed. Cas. No. 7,419; Pickel vs. Isgrigg, 10 Biss. 
230, 6 Fed. 676; and other cases. 

After the decision of this court in Fowle vs. Alexandria, supra, 
Mr. Justice Story, who delivered the opinion in that case, thus 
laid down the rules with regard to demurrers to evidence in 
Johnson vs. United States, 5 Mason, 436, Fed. Cas. No. 7,419: 

“The general nature and operation of such demurrer has been 
expounded with great force and correctness in the opinion de- 
livered by Lord Chief Justice Eyre, in the case of Gibson vs. 
Hunter, 2 H. Br. 187. The Supreme Court of the United States 
has also, on various occasions, been called upon to discuss the 
nature and effect of the proceeding. But I shall do no more at 
present than to refer to some of the leading cases, not meaning 
to comment on them. The result of the whole is, that the party 
demurring is bound to admit not merely all the facts which the 
evidence directly establishes, but all which it conduces to prove. 
The demurrer should state the facts, and not merely the evidence 
of facts; and it is utterly inadmissible to demur to the evidence, 
when there is contradictory testimony to the same points, or 
presumptions leading to opposite conclusions, so that what the 
facts are remains uncertain, and may be urged with more or less 
effect to a jury. The court, however, will, in favor of the party 
against whom the demurrer is sought, as it withdraws from the 
jury the proper consideration of his case, make every inference 
for him which the facts in proof wuld warrant a jury to draw. 
But if the facts are so imperfectly and loosely stated that the 
court cannot arrive at a satisfactory conclusion that the judg- 
ment can be maintained upon the actual presentation of the evi- 
dence of these facts, then the course is to reverse the judgment, 
and to award a venire facias de novo.” 

In Pawling vs. United States, 4 Cranch, 219, 2 L. ed. 601, the 
United States sued in debt upon an official bond. The defend- 
ants pleaded that the bond had been delivered as an escrow upon 
a condition which had not been performed. The United States 
demurred to the evidence produced on behalf of the defendants. 
The court held the evidence insufficient and judgment went in 
favor of the United States. This court reversed the judgment, 
and directed that judgment be entered for the defendants in the 
court below. 

That the practice in the recent case did not differ in its essential 
features from that permitted at common law is shown by the de- 
cisions of this court in Chinoweth vs. Haskell, 3 Pet. 92, 7 L. ed. 
614. That was an action in ejectment. What took place on the 
trial is thus stated by Chief Justice Marshall (p. 94): “At the 
trial, the defendants demurred to the plaintiffs’ testimony, and the 
jury found a verdict for the plaintiffs, subject to the opinion of 
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the court on the demurrer. The court overruled the demurrer 
and gave judgment for the plaintiffs.” The applicable principles 
were thus stated (p 96) :— 

The defendants in the district court having withdrawn their 
cause from the jury by a demurrer to evidence, or having sub- 
mitted to a verdict for the plaintiffs subject to that demurrer, 
cannot hope for a judgment in their favor, if, by any fair con- 
struction of the evidence, the verdict can be sustained. If this 
cannot be done, the judgment rendered for the defendants in error 
must be reversed.”” On reviewing the evidence, this court found 
that the demurrer ought to have been sustained. And this was its 
judgment :— 

“The judgment is reversed and the cause remanded with direc- 
tions to enter judgment in favor of the defendants in the district 
court.” 

Here, then, is a case in this court which contradicts the conclu- 
sion that there is no permissible practice under the Constitution by 
which, when a verdict has been taken for the plaintiff, and it has 
been found, the point being duly made, that there is no legal basis 
for it in the evidence, judgment can be directed for the defendant. 

It is said that there was a voluntary joinder in demurrer. Un- 
doubtedly, the plaintiffs in the district court did join. in the de- 
murrer, but in what sense did they join voluntarily? The de- 
murrer to the evidence in the Chinoweth Case was manifestly 
well taken. And this being so, the other party was bound to join in 
it. As it was said in Gibson vs. Hunter, supra, the cases “prove 
that if a party may demur the other party must join in the de- 
murrer.” Whether a demurrer should be allowed was the initial 
question for the trial court; but if the case was one where it was 
proper to allow the demurrer, and it was duly taken and allowed, 
the other party was not entitled to stand on his evidence and go 
to the jury. Let it be assumed that he could take a nonsuit ; but 
this is not to say that by refusing to join in the demurrer he had 
the right to have his case, although insufficient in law for that 
purpose, submitted to the decision of the jury. Of course, if 
there were some defect or variance which he believed he could 
remedy, it would be natural for him to withdraw his case; but if 
he had proved all he could possibly prove, there would be no 
reason for a withdrawal unless he was willing to abandon the 
litigation. If he did not desire to do this, but wished to proceed, 
insisting upon the legal sufficiency of the evidence to which the 
demurrer was taken, he had to join in it. For, unless he did so, 
he waived his evidence (Bakers’ Case, Cro. Eliz. pt. 2, p. 753; 
Gibson vs. Hunter, supra) and was left without any evidence to 
go upon; while, if he did join in the demurrer, he had to abide 
the judgment of the court upon the point of law. He had no 
right to reach the jury against proper objection, when his evi- 
dence raised no question of fact. In the Chinoweth Case, the 
plaintiffs, confronted with the demurrer, and desiring to stand 
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upon their evidence, and not to waive it, complied with the rules 
of law which required them to join in the demurrer. The judg- 
ment was determined by the decision of the question of law. This 
court, finding no basis for the verdict which had been taken for 
the plaintiffs subject to the opinion of the court on the demurrer, 
did not order a new trial, but directed judgment for the defend- 
ants. 

The practice of demurring to the evidence was cumbrous. It 
fell into disuse, and the practice of moving for a direction of a 
verdict came to take its place. The fundamental question, how- 
ever, of the legal insufficiency of the evidence, remained the same. 
As this court said in Parks vs. Ross, 11 How. 362, 373, 13 L. ed. 
730, 735: “But a jury has no right to assume truth of any material 
fact without some evidence legally sufficient to establish it. It is 
therefore error in the court to instruct the jury that they may find 
a material fact, of which there is no evidence from which it may 
be legally inferred. Hence, the practice of granting an instruction 
like the present, which makes it imperative upon the jury to find 
a verdict for the defendant, and which has in many states super- 
seded the ancient practice of a demurrer to evidence. It answers 
the same purpose, and should be tested by the same rules. A de- 
murrer to evidence admits not only the facts stated therein, but 
also every conclusion which a jury might fairly or reasonably in- 
fer therefrom.” 

Can it be doubted that it would be competent for Congress, if 
it saw fit, to reinstate the old practice of demurring to the evi- 
dence, and on a proper demurrer to its legal sufficiency, with an 
admission of all facts that his evidence tended to prove, to com- 
pel the other party to join in the demurrer; and to provide that 
thereupon the court should decide the question of law and enter 
judgment accordingly? Or that if the trial court decided 
wrongly, the appellate court should be at liberty to direct the 
entry of the judgment to which, as matter of law, a party was 
entitled? And could not Congress, following the analogies of < 
still earlier day, before written pleadings were introduced, per- 
mit the question to be raised by a motion upon the trial? 
Could it now provide, when the testimony is reported sten- 
ographically, that the record so made and appropriately ap- 
proved by the court should constitute the record of the evidence 
for the purpose of determining the question of law thus raised? 

Again, the court having this power to decide the question of law 
and to enter judgment accordingly, can it not be authorized to 
take provisionally the verdict of the jury to avoid the delay and 
expense of a new trial in case it should appear on a careful con- 
sideration of the evidence that it involved a dispute of fact which 
the jury should have resolved? 

This is all as it seems to me, that the Pennsylvania practice 
comes to. Had the old practice obtained, and there been a de- 
murrer to the evidence in this case, this court, in view 
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of its holding that the “evidence did not admit of a 
finding that the policy was in force at the time of 
the insured’s death,” must necessarily have concluded that the 
demurrer was well taken; that the trial court would have 
been justified in directing judgment for the defendant without 
submitting the case to the jury; and that if it had not de- 
cided the question correctly, the appellate court could so decide it 
and direct the entry of that judgment. The rest of the matter 
was simply the exercise of caution to avoid unnecessary litigation 
by taking the verdict of the jury so that it might be available if it 
appeared that the case was one for the jury. 

The plaintiff did not take a nonsuit, or attempt in any way to 
dismiss her case. No question is presented with respect to her 
right to withdraw the suit, or to start again, if it had been with- 
drawn. It is said that, had the court indicated a purpose to direct 
a verdict for the defendant, the plaintiff might have taken a non- 
suit ; but the practice in the state and Federal courts had long been 
established and must have been well understood. There is nothing 
to indicate to the contrary. The situation disclosed is that the 
plaintiff was standing upon her evidence, contending, as she still 
contends, that it was sufficient to permit the jury to find in her 
favor. The defendant insisted that, conceding all that the evi- 
dence tended to prove, the plaintiff had no case for the jury. In 
this, the court now finds that the defendant was right. The de- 
fendant having made this point, and the plaintiff, on the other 
hand, having asserted the sufficiency of the evidence, and stood 
thereon, | find no ground for saying that the local practice was 
opposed to the principles of the common law in providing, in 
effect, that the question of law thus raised should be determined 
by the court, which should render judgment for the party entitled 
thereto. 

This court has frequently said that it would deal with questions 
of this sort according to the substance of the matter. Thus, in 
Oscanyan vs. Winchester Repeating Arms Co. 103 U. S. 21, 26 1.. 
ed. 539, it was held that where it was shown by the opening state- 
ment of counsel that the contract on which the suit was brought 
was void as being either in violation of law or against public 
policy, the trial court might properly direct the jury to find a 
verdict for the defendant. The court, by Mr. Justice Field, said 
(id p. 266) : 

“Indeed, there can be, at this day, no serious doubt that the court 
may at any time, direct a verdict when the facts are undisputed, 
and that the jury should follow such direction. The 
maxim that questions of fact are to be submitted to 
the jury, and not to be determined by the court, is not 
violated by this proceeding any more than by a_ non- 
suit in a state court where the plaintiff fails to make 
out his case. The intervention of the jury is required only where 
some question. of fact is controverted.” In Central Transp. Co. 
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vs. Pullman’s Palace Car Co. 139 U. S. 24, 35 L. ed. 55 11 Sup. 
Ct. Rep. 478, it was held that a state statute which authorized the 
judge presiding at the trial to order a judgment of nonsuit where 
the evidence introduced by the plaintiff was insufficient in law to 
sustain a verdict might be followed in the Federal court under 
Rey. Stat. § 914, U. S. Comp. Stat. 1901, p. 684, and that the judg- 
ment so rendered might be reviewed here upon writ of error. 
The court said: “The difference between a motion to order a 
nonsit of the plaintiff and a motion to direct a verdict for the de- 
fendant is, as observed by Mr. Justice Field, delivering a recent 
opinion of this court, ‘rather a matter of form than of substance, 
except (that) in the case of a nonsuit a new action may be 
brought, whereas in the case of a verdict the action is ended, 
unless a new trial be granted, either upon motion or upon appeal. 
Oscanyan vs. Winchester Repeating Arms Co., 103 U. S. 261, 264, 
26 L. ed. 539, 541. 

“Whether a defendant in an action at law may present in the 
one form or in the other, or by demurrer to the evidence, the 
defense that the plaintiff, upon his own case, shows no cause of 
action, is a question of ‘practice, pleadings, and forms and modes 
of proceeding,’ as to which the courts of the United States are 
now required by the act of Congress of June 1, 1872, chap. 255, 
§ 5 (17 Stat. at L. 197), re- Son 6 in § 914 of the Revised Stat- 
utes (U. S. Comp. Stat. 1901, p. 684), to conform as near as 
may be those existing in the ome of the state within which the 
trial is had. Sawin vs. Kenny, 93 U. S. 289, 23 L. ed. 926; Ex 
parte Boyd, 105 U. S. 647, 26 L. ed. 1200; Ex parte Chateaugay 
Ore & Iron Co., 128 U. S. 544, 32 L. ed. 508, 9 Sup. Ct. Rep. 150; 
Glenn vs. Sumner, 132 U. S. 152, 156, 33 L. ed. 301, 10 Sup. Ct. 
Rep. 41.’ Id. pp. 39, 40. 

In other words, a practice which would not have been allowed 
in the absence of statute as permitted under the statute, because 
in the substance of the thing it was entirely in accord with the 
principles of the common law. In Coughran vs. Bigelow, 164 U. 
S. 301, 41 L. ed 442, 17 Sup. Ct. Rep. 117, the constitutional 
question was directly presented, and after referring to the ruling 
in Doe ex dem. Elmore vs. Grymes, 1 Pet. 469, 7 L. ed 224, that 
in a Federal court there was no authority to order a peremptory 
nonsuit against the will of the plaintiff (Crane vs. Morris, 6 Pet 
598, 8 L. ed. 514; Castle vs. Bullard, 23 How. 172, 16 L,. ed. 492), 
the court said :— 

“The foundation for those rulings was not in the constitutional 
right of a trial by jury, for it has long been the doctrine of this 
court in every case, before the evidence is left to the jury, there 
is a preliminary question for the judge, not whether there is 
literally no evidence, but whether there is any upon which a 
jury can properly proceed to find a verdict for the party producing 
it upon whom the onus of proof is imposed, and that, if the evi- 
dence be not sufficient to warrant a recovery, it is the duty of the 
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court to instruct the jury accordingly, and, if the jury disregard 
such instruction, to set aside the verdict. Parks vs. Ross, 11 
How. 362, 13 L. ed 730; Schuchardt vs. Allen, 1 Wall. 359, 17 L. 
ed. 642; Pleasants vs. Fant, 22 Wall. 116, 120, 22 L. ed. 780, 782. 
And, in the case of Oscanyan vs. Winchester Repeating Arms Co. 
103 U. S. 264, 26 L. ed. 541, it was said by Mr. Justice Field, in 
delivering the opinion of the court, that the difference between a 
motion to order a nonsuit of the plaintiff and a motion to direct 
a verdict for the defendant is ‘rather a matter of form than of 
substance.’ 

“That the case above cited, which held that the circuit court of 
the United States had no authority to order peremptory nonsuits, 
were based not upon a constitutional right of a plaintiff to have 
the verdict of a jury, even if his evidence was insufficient to sus- 
tain his case, but upon the absence of authority, whether statutory 
or by a rule promulgated by this court, is shown by theafecent case 
of Central Transp. Co. vs. Pullman’s Palace Car Co., 139 U. S. 24, 
38, 35 L. ed. 55, 60, 11 Sup. Ct. Rep. 478, where it was held that, 
since the act of the Congress of June 1, 1872, chap. 255, § 5, 17 
Stat. at L. 197, re-enacted in § 914 of the Revised Statutes (U. 
S. Comp. Stat. 1901, p. 684), courts of the United States are 
required to conform, as near as may be, in questions of ‘practice, 
pleadings, and forms and modes of proceedings,’ to those existing 
in the courts of the state within which the trial is had, and a 
judgment of the circuit court of the United States for the eastern 
district of Pennsylvania, ordering a peremptory nonsuit, in pur- 
suance of a state statute, was upheld. It is the clear implication of 
this case that granting a nonsuit for want of sufficient evidence 
is not an infringement of the constitutional right of trial by jury. 

“As there was a statute of the territory of Utah authorizing 
courts to enter judgments of peremptory nonsuit, there was no 
error in the trial court in granting the motion for a nonsuit 
in the present case, nor in the judgment of the supreme court, 
affirming such ruling; if, indeed, upon the entire evidence adduced 
by the plaintiffs, enough did not appear to sustain a verdict.” Id. 
pp. 307, 308. 

In the present case the point is not that the ordinary practice 
on a motion for the direction of a verdict is identical with that on 
a demurrer to the evidence, but that the latter as well as the 
former was clearly permitted by the constitution, and that the 
modern application of it, in a convenient form, through the local 
statute in question, was not a substantial departure. 

[ do not see that the authorities relied upon in the opinion of 
the court sustain its ruling. They may be briefly reviewed. In 
United States vs. Wonson, 1 Gall. 5, 20, Fed. Cas. No. 16,750, it 
was held that where a cause had once been tried by a jury in the 
district court, there could not be a new trial by a jury in the 
circuit court. The statement of Mr. Justice Story with regard to 
the constitutional provision and the importance of trial by jury 





938 Insurance Law Journal Vol. 42. [July, 1913. 


have obvious reference to cases of disputed questions of fact with 
which it is the province of the jury to deal. Facts once tried by 
a jury are not re-examined, and the court is not to substitute its 
judgment of the facts for the judgment of the jury, but, in such 
case, should order a new trial. 

Applying this rule to the present case, if this court found that 
on the trial there was any question of fact for the jury to decide, 
it could not sustain, as it does sustain, the circuit court of appeals, 
in reversing the judgment for the plaintiff. 

In Parsons vs. Bedford, 3 Pet. 433, 7 L. ed. 732, it was held that 
it was not the intention of Congress by the act of May 26, 1824, 
chap. 181, 4 Stat. at L. 62, to confer upon this court the power, 
in reviewing a judgment of the district court of Louisiana, to 
decide questions of fact which had been passed upon by the jury. 
The court said that no points of law were brought under review, 
and that thee hole object was “to establish the error of the verdict 
in matters”of fact.” The remarks of the court in Walker vs. 
New Mexico & S. P. R. Co. 165 U. S. 593, 596, 41 L. ed. 837, 841, 
17 Sup. Ct. Rep. 421, plainly have reference to the same subject. 
Thus, it is said that the 7th Amendment “does not attempt to 
regulate matters of pleading or practice,” that “its aim is not to 
preserve mere matters of form and procedure, but substance of 
right,” and that “this requires that questions of fact in common- 
law actions shall be settled by a jury, and that the court shall not 
assume directly or indirectly to take from the jury or to itself such 
prerogative.” 

In Barney vs. Schmeider, 9 Wall. 248, 19 L. ed. 648, the court 
received the testimony taken on a former trial, but did not have it 
read to the jury. The court informed the jury of its purport, and 
directed them to find a verdict in favor of the plaintiff. In other 
words, the court followed the practice of directing a verdict by a 
jury without the evidence upon which it should rest being prop- 
erly presented to the jury. The court overruled the contention 
that there was not a disputed question of fact, saying, after re- 
viewing the case: ‘Where there is any discrepancy, however 
slight, the court must submit the matter to which it relates to 
the jury, because it is their province to weight and balance the 
testimony, and not the court’s. The proposition is not, therefore, 
sustained, that nothing but a question of law was to be decided.” 
Id. p. 253. 

The cases mostly relied upon are those of Hodges vs. Easton, 
106 U. S. 408, 27 L. ed. 169, 1 Sup. Ct. Rep. 307; and Baylis vs. 
Travellers’ Ins. Co. 113 U. S. 316, 28 L. ed. 989, 5 Sup. Ct. Rep. 
494. But it is submitted that these cases neither control the mat- 
ter nor are inconsistent with the principles which I have urged as 
determinative of this question. 

In Hodges vs. Easton, supra, there was a so-called special ver- 
dict, in answer to questions propounded by the court. But the 
questions and the verdict in response thereto covered only a part of 
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the material issues of fact. The court gave judgment upon the 
special verdict and upon what is described as “facts conceded or 
not disputed upon the trial.” What these facts were, which lay 
outside the verdict, did not appear from the record. “No bill of 
exceptions was taken showing the evidence introduced by either 
party, nor was there a general verdict.” This court said that 
having regard alone to the questions and answers propounded to 
the jury, it was clear that the plaintiffs had not proved their case. 
If it were presumed that there were no material facts beyond 
those found by the jury, then the judgment was unauthorized ; on 
the other hand, if there were other material facts, they were found 
by the court, and not by the jury. As the court pointed out, there 
was no waiver of a jury, by a stipulation in writing, as provided 
by the statute (Rev. Stat. §§ 648, 649, U. S. Comp. Stat. 1901, p. 
525), and there was “nothing in the record from which such stip- 
ulation or waiver may be inferred.” The case, then, was one in 
which the record afforded no basis for a judgment, and there was 
no alternative but to direct that a trial be had “upon all the 
material issues of fact.” 

In Baylis vs. Travelers’ Ins. Co. supra, the action was upon a 
policy of insurance to be paid to the plaintiff in case his father 
“should accidentally sustain bodily injury which should produce 
death within ninety days’ After the close of the testimony, the 
defendant moved to dismiss on the ground that the evidence was 
insufficient to support a verdict.. The motion was denied, the 
plaintiff insisting that there were questions of fact which should 
be submitted to the jury. The court then directed the jury to find 
a verdict for the plaintiff, subject to its opinion upon the question 
whether the facts warranted a recovery. Subsequently the court 
denied a motion for judgment on the verdict in favor of the plain- 
tiff, and directed judgment to be entered for the defendant. This 
court reversed the judgment and ordered a new trial. 

The pith of the decision is that, despite what the trial judge 
said regarding the matter, there were really questions of fact for 
the jury, and that the trial judge could not take the place of the 
jury in deciding them. The appellant challenged the judgment 
in this court upon that ground, which was found to be well taken. 
What was actually decided appears from the following statement 
of the opinion :— 

“But, without a waiver of the right of trial by jury, by consent 
of parties, the court errs if it substitutes itself for the jury, and, 
passing upon the effect of the evidence, finds the facts involved in 
the issue and renders judgment thereon. 

“This is what was done in the present case. It may be that the 
conclusions of fact reached and stated by the court are correct, 
and, when properly ascertained, that they require such a judg- 
ment as was rendered. That is a question not before us. The 
plaintiff in error complains that he was entitled to have the evi- 
dence submitted to the jury, and to the benefit of such con- 
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clusions of fact as it might justifiably have drawn; a right he de- 
manded and did not waive; and that he has been deprived of it, 
by the act of the court, in entering a judgment against him on its 
own view of the evidence, without the intervention of a jury. 

“In this particular, we think error has been well assigned.” Id. 
pp. 320, 321. 

This being the point of the case, it would seem to be rather an 
extreme construction of the rest of the opinion, in its references to 
practice, to treat it as an exhaustive statement of all the possibil- 
ities of legislative control over procedure within constitutional 
limits, or as laying down rules which would preclude the court in 
a case where there was no question of fact for the jury, from 
following the applicable state practice, for an act of Congress in 
entering judgment for the party who, upon the record, was, as 
matter of law, entitled to it. That, as I regard the decision, is 
very far from its purpose and effect. 

It is said however, that a new trial affords opportunity to a 
plaintiff to better his case by presenting evidence which may not 
have been available before. But we are not dealing with an ap- 
plication for a new trial upon the ground of newly discovered 
evidence, or with the principles controlling an application of that 
sort. We are concerned with the question whether a party has 
a constitutional right to another trial, simply because the trial 
court erred in its determination of a question of law 
which was decisive of the case made. Had the 
trial court done what this court says it should have done, it would 
have directed a verdict for the defendant; and if the jury, simply 
following the instruction of the trial court, had so found, final 
judgment would have been entered and no new trial would now 
be granted. Still the jury would not have passed upon any question 
of fact, but would simply have obeyed the judge. The opportunity 
to better the case on a second trial would probably be as welcome, 
but it would not be accorded. I am unable to see any basis for a 
constitutional distinction which raises a constitutional right to 
another trial in the one case and not in the other. 

Of course, in any case, where there are questions of fact for the 
jury, the court cannot undertake to decide them unless a jury 
trial is waived. But it would seem to be entire misapprehension 
to say that trial by jury, in its constitutional aspect requires the 
submission to the jury of evidence which presents no question for 
their decision; and that, although there be no facts for the jury 
to pass upon, still the judgment which follows as matter of law 
can be arrived at only through a verdict. This is to create a 
constitutional right out of the practice of taking verdicts by direc- 
tion. The ancient method of challenging the sufficiency of the 
evidence by demurrer, and thereupon either discharging the jury 
altogether or assessing the damages conditionally to await the 
decision of the demurrer (Darrose vs. Newbott, Cro. Car. 
143), reveals the function of court and jury in a clearer light, and 
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shows that the idea that the jury upon a trial where there is no 
evidence to sustain a finding by the jury can be reached only 
through a verdict could not have been entertained at the time the 
Constitution was adopted. 

To repeat and conclude: All that has been done in the present 
case could, in substance. have been done at common law, albeit 
by a more cumbrous method. There has been no invasion of the 
province of the jury. That conclusively appears from the fact 
that this court holds that there was no basis for a finding by the 
jury in favor of the plaintiff. We have here a simplification of 
procedure adopted in the public interest to the end that unneces- 
sary litigation may be avoided. The party obtains the judgment 
which in law he should have according to the record. I submit, 
with deference, that in now condemning this practice, long fol- 
lowed in the courts below, this court is departing from, instead 
of applying, the principles of the common law, and is extending 
rather than enforcing the constitutional provision. 

[ am authorized to say that Mr. Justice Holmes, Mr. Justice 
Lurton, and Mr. Justice Pitney concur in this dissent. 


APPELLATE COURT OF INDIANA. 


Division No. 2. 


HAY 
VS. 
MERIDIAN LIFE & TRUST CO. (No. 7,788.)* 


CONSTRUCTION—CONSTRUING AGAINST INSURER. 

A contract prepared by one of the parties such as an insurance contract 
if reasonably open to more than one construction will be given that 
construction which is against the party preparing it. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig § 
146.) 

“RESERVE”’—“NET VALUE.” 

The “reserve” or “net value” of a life insurance policy is the fund ac- 
cumulated out of the net premiums during the earlier years of the 
policy while the premium uniform throughout life or a term of years 
exceeds the actual value of the risk, and with the net premiums to 
be received in the future is the exact mathematical equivalent of the 
obligation incurred by*the company. 

(For other cases, see Insurance, Cent. Dig. $§ 935, 938; Dec. Dig. § 367.) 


(For other definitions, see Words and Phrases, vol. 5, pp. 4782, 4783; 
vol. 7, pp. 6144-6146. ) 


* Decision rendered, April 24, 1913. 101 N. E. Rep. 651. 
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PREMIUMS DATING BACK—VALIDITY OF LOAN AGREE- 
MENT. 

Where a life insurance policy was dated back seven years, there was 
no consideration for insured’s agreement to pay the premium for 
those years, unless he was thereby placed in the same position in which 
he would have been had the contract been made seven years before, 
and hence such agreement was valid only to the extent of the net 
reserve value at that time of such a policy issued seven years prior 
thereto. , 


(For other cases, see Insurance, Cent. Dig. § 394; Dec. Dig. § 183.) 


NONPAYMENT OF PREMIUMS—EXTENDED INSURANCE — 
“INDEBTEDNESS ON ACCOUNT OF THE POLICY.” 

Where a life insurance policy was dated back seven years, insured’s 
agreement to pay the premium for those years, which provided 
that it should be a lien on the policy until paid, was an “indebtedness 
on account of the policy” within a provision of the policy that any 
indebtedness on account of the policy outstanding at time of settle- 
ment should reduce proportionately the extended insurance to which 
insured was entitled after a default in the payment of premiums. 


(For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.) 


NONPAYMENT OF PREMIUMS—EXTENDED INSURANCE— 
CONSTRUCTION OF CONTRACT. 

A life insurance policy provided that after three years’ premiums had 
been paid, if insured defaulted in the payment of premiums, the 
company would continue the policy in force for its full amount for 
the term specified in the table of values, after specifying the ex- 
tended insurance and loan and cash surrender values of the policy 
for each year it was kept in force, provided that any indebtedness 
on account of the policy outstanding at time of settlement would 
reduce the values specified therein in the proportion that such in- 
debtedness bore to the “amount upon which the above guaranties 
were based,” the extended insurance to be reduced proportionately 
in amount of insurance and not in the term of extension. Held 
that, the policy being ambiguous and having been prepared by the 
company, the amount upon which such guaranties were based would 
not be construed to mean the cash surrender value, but would be 
held to mean the face of the policy, and hence, insured having 
died within the period of extension, the beneficiary was entitled to 
the face of the policy less an indebtedness. 

(For other cases, see Insurance, Cent. Dig. §§ 1307, 1308; Dec. Dig. § 
523.) 


AMOUNT OF RECOVERY—DEDUCTION OF INDEBTEDNESS. 

Where a loan agreement between insured and the insurance company 
provided that the indebtedness should be a lien on the policy until 
paid, the indebtedness would be deducted from the face of the 
policy, even though a provision in the policy to that effect was not 
given effect. 

(For other cases, see Insurance, Cent. Dig. §§ 1307, 1308; Dec. Dig. § 
523.) 


AMOUNT OF RECOVERY—DEDUCTION OF INDEBTEDNESS. 
Where an insurance policy was antedated seven years, and insured ex- 
ecuted an agreement to pay the premiums for those years, the in- 
debtedness to be a lien on the policy until paid, the loan agreement 
was binding on the beneficiary, although made without her consent or 
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knowledge, since she obtained her rights only by the contract of 
which the loan agreement was a part. 


(For other cases, see Insurance, Dec. Dig. § 179%.) 


Appeal from Circuit Court, Monroe County; Jos. N. Tillett, 
Judge. 

Action by Florence M. Hay against the Meridian Life & Trust 
Company. Judgment for defendant, and plaintiff appeals. Re- 
versed, with directions. 

The court found that the loan agreement mentioned in the com- 
plaint was made without the knowledge or consent and without 
the authority of the beneficiary. 


THomas J. Sart, JoseEpH E. HENLEY and Rurus H. East, all 
of Bloomington, for Appellant. 

Cocxrort, ODLE & CoweERN, of Memphis, Tenn., T. J. Mout, 
of Indianapolis, and DuNncAN & Barman, of Bloomington, for 


Appellee. 


Ispacu, C. J. 
This was an action to recover upon a life insurance policy 
brought by appellant against appellee in which appellee was suc- 
cessful below. Error is assigned in overruling appellant’s de- 
murrers to the.second and fourth paragraphs of appellee’s an- 
swer, in sustaining appellee’s demurrer to the second paragraph 
of reply, in each of the court’s conclusions of law upon the facts 


found, and in overruling appellant’s motion for new trial. The 
second paragraph of complaint, upon which appellant relies, avers 
that during the lifetime of William Hay on December 23, 1904, 
defendant issued a policy of life insurance to him, which con- 
tinued in force as a limited payment life policy from December 
23, 1897, until twenty premiums had been paid, that all premiums 
accrued or accruing on said policy from December 23, 1897, 
until December 23, 1904, were treated by defendant at the time 
of issuing said policy as having been fully paid by the insured, 
and were so paid, so that by the payment of thirteen annual pre- 
miums after the date of issuing said policy no further premiums 
were required by said defendant to keep said policy in full force. 
That the policy contained the following provision: ‘“Nonfor- 
feiture Provision. If, after the premiums for three full years 
have been paid, this contract shall be defaulted by reason of the 
nonpayment of any premium or other indebtedness to the com- 
pany when due, the company, without any action on the part of 
the insured, will continue this policy in force as paid-up non- 
participating term insurance for its full amount, from date of 
default, without grace, for the terms specified in the ‘table of 
values’ for ‘extended insurance,’ provided, however, that in case 
of death within three years from the date of such default, the 
unpaid premiums shall be deducted from any amount then found 
to be due under this policy.” That on September 12, 1908, Wil- 
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liam Hay died, and plaintiff at the time of the execution of said 
policy and ever since was his wife, and as such had a valuable 
interest in his life, and is the Florence M. Hay mentioned as the 
beneficiary in said life insurance policy. That at the time of the 
death of William Hay there had been paid to the defendant by 
the insured the premiums for nine full years, that default was 
made in the payment of the premium for the tenth year, and 
thereupon, under the provision of the policy above set out, said 
insurance was extended for the full amount of the policy for 
the term of fourteen years and 150 days, and said policy under 
such provision was in full force and effect at the time of the 
death of said William Hay. That decedent and plaintiff have 
performed all conditions of said contract on their part to be per- 
formed, and on December 14, 1908, duly notified defendant of 
the death of insured and made proof thereof, and demanded 
payment of the amount due on said policy, but no part of the 
same has been paid, and there is now due on said policy $5,000, 
with interest. The policy is annexed to the complaint as an ex- 
hibit. 

The second and fourth paragraphs of answer are practically 
the same, except that the fourth avers certain additional matter 
not found in the second. We shall set out, in substance, so 
much of the averments of the fourth paragraph as are necessary 
in our discussion of the questions presented by this appeal. In 
this paragraph the defendant admits the issuance of the policy 
and the death of the insured as averred in the complaint, and sets 
out a provision of the policy which provides that the policy and 
application therefor, taken together, constitute the entire con- 
tract of insurance. Then the application is set out, which speci- 
fies the kind of policy applied for as “an insurance of $5,000 
on my life on the twenty payment dated back «even years C. P. 
plan for the benefits of Florence M. Hay, mv \y.:. 17 ‘iving, 
otherwise to Estate Premium to be paid Annually $195.25.” It 
is then alleged “that the letters C. P. in said application were 
used as an abbreviation for the words ‘commuted premium’ and 
were so used and understood by plaintiff's decedent, William 
Hay, and this defendant; that said commuted premium plan was 
used only in connection with the dated back policies that the 
company was then issuing, and which was applied for in said 
application; that the issuance of the policies of this plan was 
invariably and uniformly conditioned upon the commutation of 
the premiums for the years that the policy was antedated, the in- 
sured in all such cases being required to execute a loan agree- 
ment representing said premiums for the years said policy was 
antedated, the difference being due to the fact that the risk had 
not been carried during the said seven years, and the defendant 
had been put to no expense on account thereof during that 
period; that it was for these reasons that said contract and 
policy of insurance was known as a policy upon the commuted 
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premium plan.” Defendant further says that at the time the 
contract and policy of insurance in suit was issued and as a con- 
dition precedent and part consideration for the issuance of the 
said policy William Hay executed and delivered to defendant, in 
accordance with the requirements governing the issuance of the 
kind of policy applied for, a certain loan agreement which said 
loan agreement is in the words and figures following: “Bloom- 
inton, Ind. 12/23/1904. This instrument witnesseth: That 
the Meridian Life & Trust Company of Indiana has this day 
loaned the undersigned on policy No. 5521 the sum of $1,115.45, 
which, together with interest at 5 per cent per annum, payable 
on the 23d day of December, in each year hereafter, and any 
additional loan shall be a lien on said policy only until paid. 
Said lien shall be of the same force and effect as though said 
policy was transferred to said company by assignment for col- 
lateral security therefor. Said loan may be paid at any time 
before the termination of said policy. Should the interest on the 
above amount be not paid when due, it shall be added to the 
principal of the above loan. Should the undersigned die within 
thirteen years from the date hereof, the said policy being then 
in force and all of the stipulated annual premiums having been 
paid to the date of such death, then this contract shall be null 
and void and no amount shall be due thereon. I hereby author- 
ize said company to insert number and initial of policy in blank 
space above. William Hay, Insured. J. S. Postal, Witness.” 

It is then alleged that said loan agreement was the only con- 
sideration received by this defendant for the seven years that 
said contract and policy of insurance was dated back, and that 
at the time of the issuance of the said policy and as a considera- 
tion of the execution of said loan agreement it was agreed by and 
between the parties that said contract and policy of insurance 
should be dated back seven years from December 23, 1904, 
thereby securing William Hay insurance at a lower premium 
than he could otherwise have secured; that, upon the execution 
of said loan agreement and its delivery to defendant, defendant 
dated back said policy seven years, and thereafter, about De- 
cember 23, 1904, delivered said policy to William Hay; that 
neither said William Hay nor any other person ever gave this 
defendant any other or different consideration than said loan 
agreement for said seven years of dated back insurance, and that 
the sum named in said loan agreement represents the premiums 
for the period that said policy was dated back, less the expense 
of carrying said insurance for said period of seven years; that 
defendant has never received any payment upon said loan agree- 
ment either of principal or interest; that the first cash premium 
upon said policy was paid by William Hay about December 23, 
1904, and that William Hay also paid the premium of $195.25 
due December 23, 1905, which carried the policy in force up to 
December 23, 1906; that upon December 23, 1906, he executed 
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a premium note which kept the policy in force until June 23, 
1907, when default was made in its payment, and the company 
took a judgment for the earned portion of the premium, repre- 
sented by the note, which judgment had not been paid. Then 
there is set out the nonforfeiture clause of the policy as set out 
in the complaint. It is then averred that plaintiff’s decedent, 
after the lapse and cancellation of his policy for nonpayment of 
premiums, made no request for a paid-up policy and by reason 
of his failure to make such request said decedent would, under 
the terms of said policy, if there had been no indebtedness out- 
standing against the same, have been entitled to extended insur- 
ance for fourteen years and 150 days, as provided by the table 
of values, but the benefits extended to the insured by the table 
of values and guarantees were to be reduced in proportion to 
the indebtedness outstanding against said policy at the time of 
settlement; that the provision referred to reducing said values 
and benefits is contained upon the second page of the said policy 
at the foot of the said table of values and reads as follows: 

“Any indebtedness on account of this policy outstanding at time 
of settlement will reduce the values specified herein in the pro- 
portion that such indebtedness bears to the amount upon which 
the above guarantees are based; the extended insurance being 
reduced proportionately in amount of insurance in force, not 
in the terms of extension.” ‘That the amount upen which said 
guarantee of fourteen years and 150 days of extended insurance 
was based was $841; that said sum of $841 was also the net 
value of the said guarantee of fourteen years and 150 days, 
that the commuted premium for the years that said policy was 
antedated, as evidenced by the loan agreement above set forth, 
was $1,115.45, which was an indebtedness on account of said 
policy and the premiums thereof, which by its terms was made 
a lien upon said policy; that by reason of the above-mentioned 
facts the table of values and guarantees set out on page 2 of said 
policy including the provision for extended insurance, was 
rendered inoperative on account of said indebtedness above men- 
tioned, as said indebtedness exceeded the amount upon which 
the guarantee of fourteen years and 150 days of extended in- 
surance was based, and that by reason thereof, at the time of the 
death of plaintiff’s decedent, and at all times since, defendant 
was not indebted to said William Hay or to the plaintiff Flor- 
ence M. Hay, the beneficiary named in said policy, in any sum 
whatever. By the reply it is averred, in substance, that the 
loan agreement was given without any consideration except the 
dating back of the policy; that the loan was not made in accord- 
ance with the terms of the policy; that the policy provided that 
the insured might change the beneficiary in accordance with the 
express terms in the policy, yet at no time was such change made; 
and that appellant as beneficiary had a vested interest from the 
time of the delivery of the policy. 
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The court’s finding of facts contains the policy and application 
in full, and sets out the facts practically as averred in the fourth 
paragraph of answer. His conclusions of law were :— 

“(1) That William Hay, not having requested paid-up in- 
surance, would by the terms of said contract and policy of insur- 
ance, if entitled to anything, be entitled to the extended insur- 
ance values set out upon page 2 of the policy, under the head of 
‘table of values.’ 

“(2) That the loan agreement executed by said William Hay 
was a valid indebtedness on account of the policy issued, such as 
would reduce the values specified in the ‘table of values’ con- 
tained in said policy, and that inasmuch as the amount upon 
which the guaranty of fourteen years and 150 days of extended 
insurance was based was $841, while the indebtedness evidenced 
by the loan agreement amounts to a much greater sum, the 
policy under its terms never had any extended insurance value, 
and the plaintiff is therefore without basis for her claim. 

“(3) That the plaintiff should take nothing by her cause of 
action, and defendant should have judgment for its costs.” 

[1] We shall first proceed to consider the sufficiency of ap- 
pellee’s second and fourth paragraphs of answer. This involves 
the construction of the application for insurance, the policy, and 
the loan agreement. In the construction of contracts, such as 
the present, the provisions of which are prepared by one party, 
it is the rule that, where the contract is reasonably open to more 
than one construction, that construction will be adopted which is 
against the party preparing the contract. This rule is well set- 
tled, and is eminently just and fair. 

[2] Counsel for appellant has characterized the contract before 
us as harsh and unconscionable. Counsel for appellee insists 
that the contract is not unfair; that the only possible objection 
which could be urged is that during the early years of the life 
of the policy it was so framed as to require the insured to pay 
the premiums if he was to receive any benefit thereunder. How- 
ever, if the insured fully understood the contract at the time of 
its inception, and assented to its provisions, he would be entitled 
to no relief merely because it was harsh or unfair. But in a 
case such as the present, where it would seemingly work a hard- 
ship to the other party if the construction is adopted which is 
contended for by the party which prepared the contract, courts 
will exercise great care in construing the contract, in order to 
ascertain exactly what agreement was entered into by the parties, 
and to find out whether the construction claimed by the one 
party which prepared the contract is actually the construction 
which was assented to by the other party. See Glens Falls Ins. 
Co. vs. Michael, 167 Ind. 659, 677, 704, 74 N. E. 964, 79 N. E. 
905,8 L. R. A. (N. S.) 708; Nellis vs. Western Life Indemnity 
Co. (N. Y.) 100 N. E. 1119; Anson vs. New York L. Ins. Co., 
252 Ill. 369, 96 N. E. 846, 7 L. R. A. (N. S.) 555. 


Vol. XLII.—60. 
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[3] It is contended that the loan agreement was made without 
consideration. No money passed between the parties, but the 
loan agreement was signed at the time the contract of insurance 
was made and the policy was dated back seven years. If the 
policy had actually been issued on December 23, 1897, on the 
twenty pay life plan, and the premiums had been paid up to 
December 23, 1904, the policy would at that time have had a 
certain value, commonly known as the net value or reserve, made 
up of the accumulation of the balance of past premiums not 
absorbed. The progressively increasing risk from age to age is 
paid for by an average premium uniform throughout life or a 
specified term of years. The average premium must always be 
greater in the early years of assurance than is required for the 
risk in those years, and the surplus part of the premium which 
remains in hand after providing for the risk must be husbanded 
and accumulated at the fundamental rate of interest, in order 
that it may provide for the years in which the value of risk is 
greater than the premium. King’s Institute of Actuaries, § 
9318. The reserve is the fund which has accumulated out of 
the net premiums payable under any policy. On the average, 
this fund, together with the net premiums to be received in future, 
is the exact mathematical equivalent of the obligation incurred 
by the company to pay the sum insured. Willey arid Moir, Prin- 
ciples and Practice of Life Insurance, p. 24. 

[4, 5] There was no insurance actually carried on the life of 
the insured during the seven years the policy was dated back, 
and the dating be ick of the policy would be no consideration to 
the insured, unless he was thereby placed in the same position in 
which he would have been had he actually entered into the in- 
surance contract seven years sooner. Appellee claims that this 
was done, and that the reserve which would have been created 
had the insured paid premiums for seven years was loaned to him. 
If this is the situation created by the contract, the parties would 
be placed in the same position that they would have been if the 
contract had been made seven years sooner and the premiums paid. 
The inducements to entering into such a contract might be sum- 
med up as follows: Appellee by its agents in effect would say 
to the insured: “If you had taken out insurance seven years 
ago, you could have obtained it at a lower rate than the 
for your present age; if you had taken out a policy then, 1 
would have had a certain value now, known as the net value or 
the reserve; you may be able to obtain insurance now at the rate 
at which you could seven years ago, by our loaning to you an 
amount equal to the reserve on a policy taken out seven years 
ago, upon your agreement to pay us 5 per cent interest upon 
the loan, and to repay the loan to us; thus your insurance will 
mature seven years sooner, and we will obtain 5 per cent on the 
reserve thus created. If you die within thirteen years, the loan 
will be canceled, provided all premiums due have been paid.” 
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Such a contract would be fair, whether or not especially adyan- 
tageous to either party. Such a loan would, we believe, be valid 
and upon consideration; the effect being the same as if actual 
money loaned had passed. We also believe that such a loan 
would be “indebtedness on account of the policy,” and this po- 
sition is supported by the following authorities: Omaha Bank 
vs. Mutual, etc., Co. (C. C.) 81 Fed. 935; Omaha Bank vs. 
Mutual, etc., Co., 84 Fed. 122, 28 C. C. A. 300; Black vs. Frank- 
lin L. Ins. Co., 133 Ga. 859, 67 S. E. 79; Pavy vs. Franklin L. 
Ins. Co., 125 La. 262, 51 South. 191; Brooklyn Insurance Co. 
vs. Dutcher, 95 U. S. 269, 272, 24 L. Ed. 410. Our statute 
(Burns 1908, § 4699) provides that insurance companies may 
make “loans upon its own policies” as one of the manners of in- 
vesting their funds, provided such loans shall not exceed the 
reserve against the policy at the time the loan is made. It has 
been the custom of the Auditors of the State to accept loan 
agreements such as the present as among the securities per- 
mitted by the section above cited, and the Attorney-General has 
advised the Auditors that such loan contracts are “loans upon 
its own policies’’ under the statute, provided the loan does not 
exceed the estimated reserve or cash value of the given policy at 
the date it is offered for deposit. Appellee has based its entire 
argument for the validity of this loan upon the fact that it was 
made out of a reserve created by past premium payments, and 
such is the theory of its answers. But the facts averred in the 
answers do not show that the loan under consideration was made 
out of the reserve. The policy is a twenty payment life policy, 
and is, according to its provisions, based on the American Ex- 
perience Tables at 4 per cent. It was dated back, purporting to 
issue at the age of thirty-eight. 

[6] Courts take judicial notice of the American Experience 
Tables of Mortality. Mug vs. Ostendorf, 96 N. E. 780, and au- 
thorities there cited. By reference to the American Experience 
Tables of Mortality with net premiums and net values computed 
therefrom on the basis of 4 per cent interest, it is found that the 
terminal net value or reserve value per $1,000 of whole life 
policies by twenty equal annual premiums issued at the age thirty- 
eight is at the end of the seventh year $150.55. The reserve on 
$5,000 would thus amount to $752.75. It follows that there was 
a valid consideration for the loan agreement to the extent of 
$752.75 or the net reserve value according to the American Ex- 
perience Tables at 4 per cent. As to the amount of loan above 
the reserve value, the agreement was without consideration, and 
therefore void. Under the facts as averred in the answer, 
William Hay, not having requested paid-up insurance, would 
by the terms of said contract and policy of insurance, if entitled 
to anything, be entitled to the extended insurance values set out 
upon page 2 of the policy under the head of “table of values.” 

[7] The nonforfeiture provision of the contract is in the 
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following words: “If, after the premiums for three full years 
have been paid, this contract shall be defaulted by reason of 
the nonpayment of any premium * * * the company, with- 
out any action on the part of the insured, will continue this policy 
in force as paid-up nonparticipating term insurance for its full 
amount, from date of default without grace, for the term speci- 
fied in the ‘table of values’ for ‘extended insurance,’ provided, 
however, that in case of death within three years from the date 
of such default the unpaid premiums shall be deducted from any 
amount then found to be due under this policy.” The table of 
values appears in the policy in the following form :— 


“TABLE OF VALUES [Hereinafter Referred to]. 


Extended Insurance. 


For $5,000.00 will continue 


| in force for the term of 
* ok * Ok Ok Ok OK | * * ® * @& & * 





After the completion of 


9 full years 14 years, 150 days 
+ 2 &. #2 2s eee SS 


Loan Values. 


After the completion of 


The premiums for the cur- 
| rent year being paid the com- 
pany will loan 
ee ee a ee a ae 


9 full years $990.00 


* * * KX K K * * * * K HK * 





Cash Surrender Values. 


After the completion of | The company will pay upon 
legal surrender of this policy 
Leet n ee. ‘a6 &¢ & 6 6 


9 full years $845.00 


x * * XK KX K XK * * * * * KX * 








At the foot of this table of values, which is carried out for 
each year from 3 to 20, is the following clause: ‘Any indebt- 
edness on account of this policy outstanding at time of settle- 
ment, will reduce the values specified herein, in the proportion 
that such indebtedness bears to the amount upon which the 
above guarantees are based; the extended insurance being re- 
duced proportionately in amount of insurance in force, not in 
the term of extension.” 

Appellee contends that the foregoing clause must be taken into 
consideration in construing the nonforfeiture clause. It may be 
remarked that the table of values is made a part of the contract 
as “hereinafter referred to,” and that this clause is not after- 
wards referred to. The only reference afterwards made to the 
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table of values are to the “amount specified” or “term specified” 
in the table of values, or the “cash value as shown in” the table 
of values. These amounts, terms, or values are set out plainly 
in the body of the table, with nothing to call attention to the 
clause in fine print at the foot of the table. There is no after 
reference whatever to this clause, and no means by which it 
would naturally come to the attention of the policyholder. It is 
not made co-ordinate with the other clauses which set forth 
prominently the privileges of the insured, nor is it placed among 
the “benefits, privileges and conditions’; but, on the contrary, 
it is obscurely tucked away in another part of the policy. The 
one who prepared the contract certainly did not use much care 
to bring the statements contained in this clause to the attention 
of one who reads the policy. But, granting for the purposes of 
discussion that this clause must be given effect as a part of the 
policy, still, when taken in connection with the other provisions 
of the policy, we cannot construe it as has appellee. Appellee 
would construe it as reading in effect, “will reduce the values 
specified herein, in the proportion that such indebtedness bears 
to the amount of the cash surrender value.” If appellee in- 
tended such to be the meaning of the clause, it should have pre- 
pared it in plain words to read in conformity with the meaning 
intended, and should not have inserted the ambiguous and mis- 
leading clause which is found in the policy. 

The forfeiture clause provides that “the company will upon 
default continue the policy in force for its full amount” (our 
italics) for the term specified in the table of values for “ex- 
tended insurance.” The clause at the foot of the table of values 
provides that extended insurance will be reduced “in case of 
indebtedness on account of the policy proportionately in amount 
of insurance in force” (our italics) not in term of extension. 
The words “amount upon which the above guarantees are based” 
may refer to the amount of $5,000 which is the amount of the 
face of the policy, the amount placed at the head of the table of 
values, and prominently featured in the policy many times, with 
just as much reason as they may refer to an amount somewhat 
less than the reserve, which latter amount does not appear any- 
where in the policy, and is only known to the insurer who pre- 
pared the contract, and not to the insured who must accept it 
as prepared. The sum of $5,000 is the basis upon which the re- 
serve and all the values in the table of values are computed, and 
therefore in fact is the amount upon which the guaranties are 
based. We believe that an ordinary man of fair intelligence 
when reading the clause in question in connection with the other 
provisions of the policy would construe the policy to the effect 
that the words “amount upon which the above guarantees are 
based” refer to the amount of $5,000, the face of the policy. 
Our conclusion, then, is that under this clause the company is 
liable for the amount of the face value of the policy, less the 
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amount of valid loan and interest, and less the amount of the 
unpaid premiums due within three years from the date of de- 
fault. It follows that the demurrers to the second and fourth 
paragraphs of answer should have been sustained, and that the 
court erred in its conclusions of law. 

[8] The same result would follow if we were not to give 
effect to the clause at the foot of the table of values as a part of 
the policy, since by its terms the loan agreement is a lien against 
the policy. 

[9] Appellant has contended that the loan agreement is not 
binding upon the beneficiary. With this we cannot agree. The 
beneficiary obtained her rights only by the contract entered into 
by the insured and the insurer. The loan agreement was a part 
of that contract entered into at the same time, and must be 
given the same effect against the beneficiary as against the in- 
sured. Therefore she is bound by the loan agreement, so far 
as valid. 

Judgment reversed, with directions to sustain the demurrers 
to the second and fourth paragraphs of answer, and for further 
proceedings consistent with this opinion. 


SUPREME COURT OF ERRORS OF CONNECTICUT. 


MUTUAL SECURITY CO. 
VS. 
SIDNEY BLUMENTHAL & CO,, Inc.* 


MUTUAL COMPANIES—ASSESSMENTS—TIME FOR LEVY. 


The charter of a mutual insurance company authorizing assessments 
against each policyholder for losses accruing during the term of his 
policy, and a policy providing for a premium and the obligation to 
pay all sums assessed on it in conformity with the charter, an as- 
sessment for a loss occurring during the term of a policy may be 
made against the policyholder after the expiration of the policy, and 
this though the policy limits the life of the lien of an assessment, on 
the property of the policyholder, to the term of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 417-426; Dec. Dig. § 192.) 


MUTUAL COMPANIES—ASSESSMENTS—REASONABLE TIME. 
Though an assessment by a mutual company against a policyholder was 
made more than three years after expiration of his policy, it can- 
not be said, as a matter of law, that it was not made within a rea- 
sonable time, as it must be in the absence of a specified time in the 
contract; it having been made a month after affirmance of judg- 


* Decision rendered, April 17, 1913. 86 Atl. Rep. 573. 
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ment against the company for losses, following protracted negotia- 
tion and litigation concerning them. 


(For other cases, see Insurance, Cent. Dig. §§ 436-456; Dec. Dig. § 197.) 


MUTUAL COMPANIES—ASSESSMENTS — PROVISIONS OF 
CHARTER AND POLICY. 

The president of a mutual insurance company being a member of the 
board of directors, there is no difference, affecting the validity of 
an assessment, between the provision of the charter and by-laws 
that it shall be made by the “board of directors” and that of the 
policy that it shall be made by “the president and directors.” 

(For other cases, see Insurance, Cent. Dig. §§ 427-429, 433, 434; Dec. 
Dig. § 195.) 


MUTUAL COMPANIES—ASSESSMENTS—EXPENSES. 


It is proper for a mutual insurance company to include in an assessment 
for losses a reasonable estimated sum to cover the cost of collec- 
tion of assessments, and also the expenses incident to adjustment 
of the amount of a loss. 


(For other cases, see Insurance, Cent. Dig. §§$ 430, 431; Dec. Dig. § 193.) 


MUTUAL COMPANIES —ASSESSMENTS — EXPENSES — VOTE 
OF DIRECTORS. 

The vote of directors is prima facie evidence of the reasonableness of 
an estimated sum, included in an assessment by a mutual insurance 
company, for cost of collection and for adjustment of a loss. 


(For other cases, see Insurance, Cent. Dig. §§ 436-456; Dec. Dig. § 197.) 


MUTUAL COMPANIES—ASSESSMENTS—BASIS—“CASH PRE- 
MIUMS” PAID. 


Within the charter of a mutual insurance company, providing for as- 
sessments “ratably on the basis of the cash premiums paid,” a cash 
premium is the one provided for in a policy, and not the net pre- 
mium after deduction of refunds. 

(For other cases, see Insurance, Cent. Dig. §§ 430, 431; Dec. Dig. § 193.) 

(For other definitions, see Words and Phrases, vol. 1, p. 997.) 


MUTUAL COMPANIES—ASSESSMENTS—MATTERS _IN- 
CLUDED. 


A mutual insurance company can make one assessment to cover more 
than one loss; and a person having had two policies, one in force 
part of the time of the losses, the other another part of such time, it 
may make a single assessment against him, covering the sum of his 
liabilities under the two. 


(For other cases, see Insurance, Cent. Dig. §§ 427-429, 433, 434; Dec. 
Dig. § 195.) 


MUTUAL COMPANIES—ASSESSMENTS—REBATES ON PRE- 
MIUMS. 


An assessment by a mutual insurance company to pay a loss, to meet 
which it has no funds, it not invalid because it has made refunds 
on premiums paid, but for which the assessment would be unneces- 
sary; and this irrespective of the validity of the refunds, and of 
the liability of those who have received them to return them, and 
of the directors for having made them. 


(For other cases, see Insurance, Cent. Dig. § 416; Dec. Dig. § 191.) 
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Appeal from Superior Court, New ‘Haven County; William 
H. Williams, Judge. 

Action of assumpsit by the Mutual Security Company against 
Sidney Blumenthal & Co., to recover an assessment. ‘There 
was a judgment on a verdict. Defendant had judgment on a ver- 
dict directed for it, and plaintiff appeals. Reversed and new 
trial ordered. 


TERRENCE F. CarMopy and WALTER E. 
Waterbury, for Appellant. 
Epwarp A. HarrIMAN, of New Haven, for Appellee. 





Monacan, both of 


WHEELER, J. 

The plaintiff appeals from the refusal of the court to direct a 
verdict in its favor and for the direction of a verdict for the 
defendant. The plaintiff is a mutual insurance company au- 
thorized by its charter (Sp. L- 1903, p. 181) to insure against 
loss or damage from the interruption or suspension of business 
by reason of strikes at such rates and for such terms as it may 
determine. And it may require the further agreement to pay 
such sum or sums as may be assessed against each policyholder 
to pay for losses or expenses accruing during the term of the 
policy, not exceeding five times the amount of the cash premium 
of each policy. 

The plaintiff issued to the defendant a policy of insurance for 
twelve months from June 1, 1906, in consideration of which it 
paid a premium of $800, and further obligated itself to pay 
all sums assessed on the policy by the president and directors in 
conformity with its charter and by-law. The plaintiff on May 
1, 1906, issued to the Buffalo Forge Company its policy of in- 
surance against loss from strikes, and under it the Forge Com- 
pany on December 1, 1909, recovered judgment for $29,449.49 
for losses suffered by it from strikes between May 1 and No- 
vember 1, 1906. The Buffalo Steam Pump Company also re- 
covered upon a similar policy issued to it for loss from strikes 
accruing between the same dates. The total loss on both poli- 
cies to July 16, 1910, was $33,000. The president and directors 
on August 16, 1910, voted to levy an assessment to pay said 
several sums, with interest at the rate of 6 per cent from July 
16, 1910, and further found that the expenses incident to the 
adjustments of said sums so due and of collecting and enforcing 
the assessments so made are reasonably estimated at $5,000, and 
then voted an assessment against each policyholder for a sum 
equal to 25 per cent a month of the premiums of their policies. 
The policy of defendant which was assessed expired June 1, 
1907. The vote of assessment was on August 16, 1910. 

[1] The main ground for the defendant’s contention that this 
assessment was void is because it was made after the expiration 
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of the policy and after an unreasonable time. This claim con- 
flicts with the purpose of the assessment provision of mutual 
insurance. Premiums in stock companies are fixed sums cal- 
culated upon a basis of payment of the losses and expenses of 
the business and providing a surplus for a reserve and for profits. 

In a mutual insurance company the members are at the same 
time insurers and insured. Premiums may be, as in this case, 
partly in cash and partly in the right, arising out of the agree- 
ment in the policy, to levy assessments to meet actual losses. The 
assessments are thus in reality deferred premiums based on 
actual rather than on probable loss. This assessment obligation 
of the policyholders constitutes a guaranty fund for the protec- 
tion of the insured against loss suffered by him. Unless the 
right to levy assessments to meet accrued losses against those 
policies in force during the period of loss is preserved, the pro- 
tection of the contract is taken from the insured and the guaranty 
fund destroyed upon which the safety of this system of insur- 
ance rests, and without which the insolvency of the company 
would be ultimately inevitable. 

The charter intended, and the policy intended, that the assess- 
ments would provide a fund to meet the losses accruing from 
strikes. A limitation of the time of assessment to the life of the 
policy would take away a great part of the protection afforded 
by the assessment right. 

The defendant does not claim that a mutual insurance com- 
pany, such as the plaintiff, may not, if duly authorized, make 
contracts of insurance with its members extending their liability 
beyond the date of membership; its claim is that the plaintiff’s 
right to assess is limited to the period covered by the life of the 
policy. The right of assessment is governed by the charter, and 
the defendant’s liability to pay an assessment by its contract of 
insurance made in conformity to the charter. There is no spe- 
cific limitation in the policy as to the time when the assessment 
may be made. To read into the policy a limitation to the period 
covered by the policy is to interpret it counter to the intention 
of the parties. 

Membership terminates with the policy, and the defendant 
argues that all obligations created by the policy cease with it. 
This argument the plaintiff points out confuses the incidents 
arising from the contract of insurance with those arising from 
the membership of the policyholder. Membership carries with 
it no obligations to be met by assessments arising out of losses 
before the inception of the policy; nor does it impose obligations 
arising after the policy has terminated. Under this contract of 
insurance, the policyholder remains liable only for those losses 
which accrue during the life of the policy. When the contract 
begins, the liability thereunder begins; and, when it ends the 
liability for future losses can never attach. 

The liability of each policyholder for a loss accruing during 
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the life of the policy arises when the loss occurs and continues 
until it is paid, and may be satisfied, if needs be, by an assess 
ment duly made within a reasonable time. It might not infre- 
quently be impossible to adjust a loss and make the assessment 
within the life of the policy. In such cases, under the defend- 
ant’s construction of this policy, no valid assessment could be 
levied since the membership has ceased and the policy termi- 
nated. Thus losses which accrued during the life of the policy, 
and which might be met by assessments laid in all other respects 
within the contract, must remain unpaid because the assessments 
are levied after the policy has matured. 

The security of the assessment privilege would be greatly 
minimized and the object of its incorporation in the contract 
largely imperiled if assessments could not be levied upon poli- 
cies after their termination. Contracts for a limited period, 
whether for insurance, rental, or otherwise, do not by their 
termination avoid liabilities accruing during their life. We 
cannot sanction the defendant’s claim that the language of this 
policy limits the right of assessment to the period of membership. 
The policy does limit the life of the lien provided against the 
property of the policyholder to the term of the policy. Some 
definite period must be fixed for the life of the lien, otherwise 
contracts of this character would not be entered into; and the 
term of the policy was selected perhaps because most assess- 
ments would be made and collected within this period. Again, it 
is said the policy provides for the payment of “such sums as 
may be assessed against each policyholder,” and, after the 
termination of the policy, the defendant was no longer a policy- 
holder. The obligation for the loss accrued against each poli- 
cyholder during the period of the loss, and his designation as a 
policyholder is a convenient and proper way of naming him. 

The right of assessment, it will be noticed in section 6 of the 
charter, is not confined to assessments against members or for 
losses accruing during membership, but is to be for assessments 
against each policyholder for losses accruing during the term of 
his policy. We need not follow the defendant in its discussion 
of the situation arising where some policies are issued under the 
fixed rate plan and some under the assessment plan, since only 
one form of policy was in fact issued by the plaintiff, and that of 
the form of that issued to the defendant. ; 

The authorities cited by the defendant do not, as a rule, sup- 
port its contention. The cases holding that the right of assess- 
ment terminates with the membership are cases of benefit as- 
sociations, or where the charter or contract of insurance in terms 
limit the right of assessment to the period of membership. 

The principles governing assessments levied by mutual in- 
surance companies are satisfactorily and accurately stated in As- 
sociation vs. Pelissier, 69 N. H. 606, 608, 45 Atl. 562: “When 
the defendant took his membership certificate, he entered into 
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an absolute undertaking to pay the assessments specified in the 
first section, so long as he remained a member of the association. 
* * * The defendant’s second contention is that he is not 
liable for assessments levied after his membership ceased. It 
is hardly necessary to say that this contention cannot be sus- 
tained. The obvious test of liability is the time when the losses 
occurred upon which the accounts were made. The termina- 
tion of the membership cut off the defendant’s liability as to fu- 
ture losses, but, as before stated, it in no way released him from 
future assessments for the payment of losses then existing.” 
Peake vs. Yule, 123 Mich. 675, 60, 82 N. W. 514; Ionia E. & B. 
F M. F. Ins. Co. vs. Ionia Circuit Court Judge, 100 Mich. 606, 
59 N. W. 250, 32 L. R. A. 481; Farmers’ Fire Ins. Co. vs. 
Knight, 162 Ill. 470, 480, 44 N. E. 834; Vandalia Mut. F. Ins. 
Co. vs. Peasley, 84 Ill. App. 138, 145; Commonwealth vs. Me- 
chanics’ Ins. Co., 112 Mass. 194; Planters’ Ins. Co. vs. Com- 
fort, 50 Miss. 662, 671; Mut. Fire Ins. Co. vs. Jean, 96 Md. 
252, 258, 53 Atl. 950, 94 Am. St. Rep. 570; Tobey vs. Russell, 9 R. 
[. 58; Smith vs. Bill, 107 Pa. 352; Cooley, Briefs on Ins. vol. 2, 
p. 951; Richards on Ins. (3d. Ed.) § 364; Note, 32 L. R. A. 487. 

[2] The parties argued that, in the absence of a specification of 
the period in the contract, the assessment must be levied within 
a reasonable time. The defendant incorrectly applies the proper 
rule to the facts of this case. The losses were followed by ne- 
gotiation for adjustment of the liability. Disagreement resulted 
in protracted litigation. The judgment rendered was on appeal 
affirmed July 12, 1910, and the assessment levied August 16, 1910. 
Whether the assessment has been made with reasonable prompt- 
ness is a question of fact dependent upon the circumstances of 
each case and never can be a question of law unless those facts 
point to one necessary and logical conclusion. In view of the 
protracted negotiation and litigation following the loss, it cannot 
be held, as matter of law, that the levy of this assessment was not 
made within a reasonable time, and upon the facts of record it 
ought to be held that it was levied within a reasonable time. 

[3] The claim that this assessment was void, since the policy 
provided for an assessment by the president and directors instead 
of by the “board of directors,” as provided for by the charter and 
by-laws, was characterized in the decision upon the demurrer as 
technical ; in view of the admitted fact that the president was also 
a member of the board of directors, the objection did not possess 
the merit of being technically accurate. 

[4] The assessment is claimed to be illegal since it includes a 
sum for expenses. It was reasonable and proper to include in the 
assessment an estimated sum to cover the cost of collecting the 
assessments made against the policyholders and the expenses in- 
cident to the adjustment of the amount due said Forge Company. 

[5] The amount so estimated must be a reasonable sum, and 
the vote of the directors is prima facie evidence of its reasonable- 
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ness. Vandalia Mut. Co. F. Ins. Co. vs. Peasley, 84 Ill. App. 138; 
Farmers’ Fire Ins. Co. vs. Knight, 162 Ill. 470, ‘480, 44 N. E. 834; 
Jones vs. Sisson, 6 rey ( Mass.) 288; Buckley vs. Columbia ns. 
Co., 92 Pa. oui s 22 Cyc. 1424; Cooley, Briefs on Ins. vol. - 
951; Note 32 L. R. A. 487. 

(6] The assessment was not unequal and was made “ratably 
upon the basis of the cash premiums paid.” Charter, § 6. The cash 
premiums referred to are those provided for in the policies and not 
the net premiums after deduction of the refunds. 

[7] The loss for which this assessment was levied was for two 
strikes occurring between May 1 and November 1, 1906. ‘The 
defendant held two policies; No. 233 was in life for one month 
of the period of loss, and No. 355 was in life for five months of 
the loss. One sixth of the total loss thus accrued during each 
month of the six covered by the strikes. ‘The secretary was in- 
structed by vote of the directors to prepare a pro-rata assessment 
on the policyholders whose policies were in force during the 
strikes. The directors subsequently, by vote reciting the names 
of the policyholders, the numbers of their policies and the amount 
of their premiums during the period of said strikes, duly voted as 
an assessment against said policyholders certain sums. The total 
assessment as made up was 150 per cent of the premium on each 
policy during the period of the loss; that is, 25 per cent during 
each month of the loss of the premium on the policies in existence 
during this period. The policies in force each month were as- 
sessed for the losses of that month to the amount of 25 per cent 
of the premium thereof. Policy 233 covered one month of the 
loss and its assessment was one-sixth or 25 per cent of its pre- 
mium, viz., $200; policy 355 covered five months of the loss and 
its assessment was five-sixths or 125 per cent of its premium, 
viz., $1,000. 

The assessment vote merely recited the number of these polli- 
cies, the name of each policyholder, and the total of the assess- 
ment against each policyholder. Against the defendant was set 
the combined amount due under each of said policies. The de- 
fendant insists that this assessment was for a single sum upon 
two distinct and consecutive policies, and therefore, since the 
amount of the loss accrued partly during the term of one policy 
and partly during the term of another policy it was void. The 
theory of the defendant seems to be that the method of making up 
the assessment was not open to explanation; the sum assessed 
was an entirety, and hence was an assessment on policy 355 for 
losses that accrued before its inception. 

We think the trial court properly permitted the plaintiff to show 
how this assessment was made up and that the inclusion of the 
entire amount due from a policyholder under two policies in a 
single assessment was an orderly and simple method of making 
the assessment for each. It is not necessary to make separate 
assessments for the proportionate amount of loss levied against 
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each policy. It is sufficient if the assessment for each loss for the 
policyholder liable be equal. If occasion arises, its manner of 
making may be shown. 

In this case the plaintiff is not seeking to recover the $200 as- 
sessment on policy 235, but the $1,000 assessment on policy 355. 
“For every loss, however small, the company could not be required 
to make a separate assessment upon their members.” New Eng- 
land Mutual F. Ins. Co. vs. Belknap, 9 Cush. ( Mass.) 140. 

[8] The defendant further contends that the assessment was 
legally unnecessary, since the plaintiff had paid to its policy- 
holders, in different years, refunds of premiums sufficient to have 
paid these losses, and that these refunds should have been retained 
and are recoverable and therefore an asset of the plaintiff, for 
which the directors are personally responsible. When the assess- 
ment was levied, the plaintiff was without funds to meet the losses 
for which the assessment was levied. Under its contract, the de- 
fendant was liable for all assessments made in conformity to the 
charter. This assessment was so made; and the insured was 
entitled to prompt payment of loss. If it were true (a point we do 
not decide) that these refunds were illegally made and are re- 
coverable from the policyholders receiving them or the directors 
improperly voting them, that is no ground for declaring the pro- 
vision of the contract ineffective which gives to the insured 
protection against loss through assessments levied upon the policy- 
holders. 

If the position of the defendant were accepted, it might be im- 
possible to collect the refunds from the policyholders to whom the 
refunds had been made and from the directors who had made 
them ; and, if they were responsible, collection might follow years 
of litigation. It was never intended by this contract of insurance 
to place the insured suffering loss in so insecure a position. 
Moreover, it would in any case seem inequitable to permit the 
defendant, after profiting by the receipt of the refunds, to com- 
plain of their illegality. 

The trial court erred in directing a verdict for the defendant. 
There is error, and a new trial is ordered. The other judges con- 
curred. 
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SUPREME COURT OF OREGON. 


UNION PAC. LIFE INS. CO. 
US. 


FERGUSON, State INsuRANCE COMMISSIONER.* 


LIFE INSURANCE COMPANIES—“CASH CAPITAL.” 


A resolution of the stockholders and directors of a life insurance com- 
pany which declares that the assets of the company shall constitute 
its capital set apart as a basis of credit for the policyholders and 
creditors and not subject to withdrawal converts the assets into 
cash capital within L. O. L. § 4610, providing that no insurance cor- 
poration shall be permitted to do business until it shall have a paid- 
up cash capital equal to a specified sum, and the assets cannot be 
withdrawn or diverted by the corporation. 


(For other cases, see Insurance, Cent. Dig. § 38; Dec. Dig. § 33.) 
(For other definitions, see Words and Phrases, vol. 1, p. 996.) 


Mandamus by the Union Pacific Life Insurance Company 
against J. W. Ferguson, as Insurance Commissioner of the State 
of Oregon, to compel defendant to issue to plaintiff a certificate 
authorizing it to do insurance business. Demurrer to petition 
treated as an alternative writ overruled. 


J. A. Carson, of Salem, and C. H. Corttss, of Portland (Cor- 
liss & Skulason, of Portland, on the brief), for Plaintiff. 

Bert E. Haney, of Portland, and I. H. VAN WINKLE, Asst. 
Atty. Gen. (A. M. Crawford, Atty. Gen., and Joseph & Haney, 
of Portland, on the brief), for Defendant. 

ELKIN, J. 

This is an original proceeding in this court by mandamus to 
compel the defendant Ferguson, as Insurance Commissioner of the 
state of Oregon, to issue to the plaintiff company a certificate au- 
thorizing it to do an insurance business during the year 1913 in the 
state of Oregon. By agreement of counsel the petition for the 
writ is taken and accepted as the alternative writ, which comes on 
for hearing upon a demurrer interposed thereto on the ground that 
the writ does not state facts sufficient to constitute a cause of ac- 
tion against defendant; and, after argument and consideration 
by the court, we deem that the demurrer should be overruled. A 
former application was made to the Insurance Commissioner by 
this plaintiff upon a showing that the corporate stock of the com- 
pany is $100,000, namely, 10,000 shares of the value of $10 a 
share, of which 7,541 shares had been issued and fully paid up, 
that much of its stock was sold at a price largely in excess of its 


+ Decision rendered, April 30, 1913. 131 Pac. Rep. 1012. 





Life.] Union Pac. L. Ins. Co. vs. Ferguson, St. I. Com. 961 


face value, which, with other accumulations, was invested in such 
securities as are authorized by law in the sum total of $106,600, 
but it was held in the final decision of that case that profits and 
surplus are not cash capital within the meaning of section 4610, 
L. O. L. See Union Pacific Life Insurance Company vs. Fergu- 
son, 129 Pac. 529. For the purpose of meeting this deficiency in 
its capital, plaintiff by resolution of its stockholders and board of 
directors declared that the assets of the company represented by 
the said securities, which included surplus and profits to the 
amount of $24,590, in the sum total of $106,600 constitutes the 
capital of said corporation, with like effect as though the said 
money, mortgages, and bonds represented the proceeds of the 
$100,000 capital stock fully subscribed and paid for at not less 
than par, which is set apart as a basis of credit for the policy- 
holders and creditors of the corporation and is not subject to with- 
drawal. Thereupon the plaintiff renewed its application to the 
Insurance Commissioner for a certificate to do business, in which 
application the action of the stockholders and directors above- 
mentioned was set forth, being based upon the same investments 
and securities as in the first application. This application 
was denied by the Insurance Commissioner, and _ plaintiff 
brings this suit to have adjudged the sufficiency of the action 
of the corporation in setting apart its surplus and profits as capital 
to meet the requirements of the statute, and to require defendant 
to issue such certificate to plaintiff. We are of the opinion that 
such dedication of the surplus and profits converted them into 
cash capital as fully as if they were the proceeds of sales of the 
capital stock at par, and that they are equally free from the pos- 
sibility of impairment, and cannot be withdrawn nor in any man- 
ner diverted by the corporation. This is the holding in Sun 
Mutual Ins. Co. vs. Mayor, etc., of New York, 8 N. Y. 250, and 
in Bailey vs. Railroad Company, 22 Wall. 638, 22 L. Ed. 840, 
where it is said: “Funds set apart as capital out of which debts 
are to be paid, it is held, amounts to a contract with those who 
become creditors on the faith of the transaction that the fund 
shall not be withdrawn and appropriated to the use of the owner 
or owners of the capital stock.””. And in Mutual Ins. Co. of Buf- 
falo vs. Supervisors of Erie, 4 N. Y. 445, it is said: “If the 
money so paid in as the capital to be employed in conducting the 
business of the company cannot be withdrawn and divided among 
the stockholders or members of the company, it constitutes the 
capital stock or capital of the company.” We think the effect of 
the resolution by the stockholders and directors of the corporation 
made the surplus and profits in the hands of the company a part 
of its capital and was a compliance with the statute, making the 
paid-up cash capital of the corporation equal to $100,000 of United 
States gold coin. 

The demurrer is overruled. 

McBride, C. J., took no part in the consideration of this case. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 


DANNER 
US. 


EQUITABLE LIFE ASSUR. SOCIETY or Unitep States.* 


KNOWLDEDGE OF PROVISIONS OF CONTRACT—PRESUMP- 
TIONS. 

A party procuring a policy of life insurance from a company which 
issued different kinds of policies, and by its application called upon 
the applicant to indicate which kind he desired, was chargeable with 
knowledge of the provisions of his policy, and conclusively presumed 
to have received the kind of policy he desired, and to have under- 
stood and assented to its terms and conditions. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


NONPAYMENT OF PREMIUMS—RIGHTS OF INSURED AFTER 
DEFAULT. 


A tontine life insurance policy provided that no dividend should be 
allowed or paid, unless insured should survive completion of the 
tontine period, and unless the policy should then be in force; that 
all surplus or profits derived from such tontine policies as should 
not be in force at the completion of such periods should be appor- 
tioned among such policies as should complete such periods; that 
upon the completion of such period insured should have the option 
to withdraw in cash the accumulated reserve as therein specified and 
in addition the surplus apportioned to that policy, to convert the 
policy into a paid-up policy for an equivalent amount, to continue 
the insurance for the original amount and apply the tontine dividends 
to subsequent premiums, or to withdraw in cash the accumulated sur- 
plus and continue the policy on the ordinary plan; that previous to 
completion of the tontine period the policy should have no surrender 
value in cash or in a paid-up policy; that if the policy should remain 
in force after the completion of such period it should be entitled to 
all the rights and privileges of ordinary policies; and that if any 
premium should not be paid when due the policy should be void. 
In the application insured answered affirmatively a question whether 
he desired a tontine policy, described as being one whereby “surplus” 
was only participated in at the expiration of the tontine period, 
whether he agreed that no allowance should be made on policies 
lapsing during the tontine term, and whether he waived the provi- 
sion of Laws 1879, c. 347, which provides for paid-up or tempo- 
rary insurance in case of forfeiture for nonpayment of premiums, 
unless its provisions are waived in the application and notice of 
the waiver printed on the face of the policy, and also a question 
whether he agreed that any allowance for the reserve value which 
might be due in case of a lapse should be applied to the purchase of 
paid-up insurance and not to the purchase of temporary insurance, 
and waived and relinquished all right or claim to any surrender 
value other than that provided in the policy, whether required by 
statute or not. Notice of the waiver of chapter 347 was printed on 
the face of the policy as required. Held, that upon a default in 


* Decision rendered, May 2, 1913. 141 N. Y. Supp. 442. 
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the payment of premiums during the tontine period insured was 
not entitled to a paid-up policy to the amount of the accumulated 
reserve, since the policy provided that during such period it should 
have no surrender value, and insured acquired no additional rights 
by defaulting, and the application was not inconsistent with the 
policy and did not entitle insured to share in the reserve, or merely 
preclude him from sharing in the surplus; the provision of the appli- 
cation that the reserve value should be applied to the purchase of 
paid-up insurance evidently applying to-a lapse after the tontine 
period, if the policy was thereafter continued in force. 


(For other cases, see Insurance, Cent. Dig. §§ 194, 936, 939; Dec. Dig. 
§ 368.) 


Appeal from Trial Term, New York County. 

Action by James M. Danner against the Equitable Life Assur- 
ance Society of the United States. From a judgment adjudging 
that there has been no forfeiture of a life insurance policy for 
$30,000 issued to the plaintiff by the defendant, and that the 
beneficiaries named therein, within sixty days after satisfactory 
proofs of his death, shall be entitled to the sum of $5,484 as 
paid-up insurance to which he became entitled upon the lapsing 
of the policy by his failure to pay the quarterly premium of 
209.70, due on the 19th day of April, 1891, defendant appeals. 
Reversed, and complaint dismissed. 


Argued before Ingraham, P. J., and McLaughlin, Laughlin, 
Dowling, and Hotchkiss, JJ. 


CuarLEs W. Prerson, of New York City (William Carrell 
Diamond, of New York City, on the brief), for Appellant. 

Joun J. CuNNEEN, of Buffalo (William W. Niles, of New 
York City, on the brief), for Respondent. 

LAUGHLIN, J. 

The policy was issued on the 20th day of July, 1882, and was 
known as a “Tontine savings fund policy” and a life policy, as 
distinguished from endowment. The premiums were payable 
quarterly, and the tontine period was twenty years. It therefore 
expired on the 19th day of July, 1902. The plaintiff was un- 
able to pay the premium which fell due on the 19th day of April, 
1891, and on which, by the terms of the policy, he had one month 
of grace, and of which he had due and timely notice. He ap- 
plied in advance for an extension of time, but it was not 
granted, and he defaulted in making the payment. It is al- 
leged, in substance, and the defendant admits that it took the 
position, and has ever since maintained it, that the plaintiff by 
such default forfeited his right to all premiums theretofore paid, 
apgregating $7,339.50, and that it was under no obligation to 
make any payment to him or his beneficiaries on account of 
surplus or profits or dividends or reserve, or to issue to him 
or them a paid-up policy in any amount. It is alleged that the 
plaintiff, within sixty days after the premium became due, re- 

Vol. XLII.—61. 
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quested the defendant to accept the same, and that he and his 
wife, who is one of the beneficiaries, “demanded an equitable 
surrender value of said contract of insurance, but defendant 
refused ‘this.” The defendant admitted that the premium was 
not paid, but denied these allegations; and the only evidence in 
support of them is an answer to a question propounded to 
plaintiff on direct examination as to who, representing the de- 
fendant, refused to issue to him a paid-up policy of insurance. 
He answered that it was in the office of the defendant in April, 
1891, and that he thought it was the actuary. 


The action is brought to have the status of the parties deter- 
mined and to have the amount of paid-up insurance to which 
the plaintiff is entitled adjudicated, and to compel the defendant 
to execute and deliver to the plaintiff a policy therefor. On the 
plaintiff’s theory of the case, nothing further is due or payable 
from him to the defendant which the defendant refuses to 
receive, and that important element which existed in the cases 
in which a court of equity has taken jurisdiction and adjudicated 
with respect to the status of the parties during the lifetime of 
the insured, where an unfounded claim of forfeiture was made 
(see Cohen vs. N. Y. Mutual Life Ins. Co., 50 N. Y. 610, 10 
Am. Rep. 522; Meyer vs. Knickerbocker Life Ins. Co., 73 N. Y. 
516, 29 Am. Rep. 200; Hayner vs. Insurance Co., 36 N. Y. 
Super Ct. 211, affirmed 62 N. Y. 620; s.c. 5 N. Y. Super. Ct. 
266. See, also Langan vs. Supreme Council, 174 N. Y. 266, 66 
N. E. 932; Kelly vs. Insurance Co., 186 N. Y. 16, 78 N. E. 584, 
9 Ann. Cas. 661), is absent, and it is contended upon this ground, 
and upon the further ground that the beneficiaries are neces- 
sary parties (see, however, Kerr vs. Insurance Co., 69 Hun, 
393, 23 N. Y. Supp. 619), that the action is not maintainable 
(Lyon vs. Union Mut. Ins. Co., 17 N. Y. Supp. 756 [reported 
in full in the New York Supplement; reported as a memoran- 
dum decision without opinion in 63 Hun, 629], Gen. Term, First 
Department; Kerr vs. Insurance Co., supra). In the view we 
take of the case, it is unnecessary to decide whether, if the de- 
fendant were in error in contending that the policy and all 
rights thereunder have been forfeited, the action would lie at 
this time, or whether the beneficiaries would be necessary 
parties. 

The claim of forfeiture is predicated upon the fact that the 
default in paying the premium occurred during the tontine 
period. 

[1] It appears that defendant issues different kinds of poli- 
cies of life and endowment insurance, and that by the form of 
application for a policy of insurance it calls upon the applicant 
to indicate which kind he desires. The plaintiff is chargeable 
with knowledge of the provisions of the policy, and in deciding 
the issues presented in this action it must be conclusively pre- 
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sumed that he received the kind of a policy he desired, and that 
he understood and assented to terms and conditions. 

[2] The policy issued to the plaintiff provides on its face that 
it “is issued and accepted upon the condition that the provisions 
and requirements, printed or written by the society, upon the 
back of this policy are accepted by the assured as part of this 
contract, as fully as if they were recited at length over the 
signatures hereto affixed.” There were printed on the back of 
the policy, under the heading, “Provisions and Requirements 
Referred to in This Policy,” among other clauses the following: 

‘1. That this policy is issued under the tontine savings fund 
plan, the particulars of which are as follows :— 

“2. That the tontine dividend period for this policy shall be 
completed on the nineteenth day of July in the year nineteen 
hundred and two. 

“3. That no dividend shall be allowed or paid upon this 
policy unless the person whose life is hereby assured shall sur- 
vive the completion of its tontine dividend period as aforesaid, 
and unless this policy shall be then in force. 

“4. That all surplus or profits derived from such policies on 
the tontine savings fund assurance plan, as shall not be in force 
at the date of the completion of their respective tontine dividend 
periods, shall be apportioned equitably among such policies as 
shall complete their tontine dividend periods. 


“5. That upon the completion of the tontine dividend period 
on July 19th, 1902, provided this policy shall not have been 
terminated previously by lapse or death, the said James M. Dan- 
ner shall have the option either: First, to withdraw in cash 
this policy’s entire share of the assets, 7. e., the accumulated re- 
serve, which shall be eighty-three* hundred and eighty-seven 
70/100 dollars, and in addition thereto the surplus apportioned 
by this society to this: policy; secondly, to convert the same into 
a paid-up policy for an equivalent amount; * * * thirdly, 
to continue the assurance for the original amount, and apply the 
entire tontine dividend to the purchase of an annuity to reduce 
the subsequent premiums falling due upon this policy, pro- 
vided that in any year in which the amount derived from such an- 
nuity, together with the annual dividend on this policy, shall 
exceed the amount of premium due thereon, the excess shall be 
paid in cash to said James M. Danner or assigns; or, fourthly, 
to withdraw in cash the share of the accumulated surplus ap- 
portioned by said society to this policy, and continue the policy 
in force on the ordinary plan. 

“6. That previous to the completion of its tontine dividend 
period this policy can have no surrender value in cash or in a 
paid-up policy. * * * 

“8. After the completion of the tontine dividend period, while 
this policy shall remain in force, it shall be entitled to all the 
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rights and privileges of ordinary policies of the same age and 
mead. © * * 

“12, * * * When the premium is made payable in semi- 
annual or quarterly installments, that part of the year’s pre- 
mium, if any, which remains unpaid at the maturity of this con- 
tract, shall be regarded as an indebtedness to the society on 
account of this contract, and shall be deducted from the amount 
of the claim; and if any premium or installment of a premium 
on this policy shall not be paid when due, this policy shall be 
void; and no credit for surplus accumulated on this policy shall 
be deemed applicable to the payment of any premium. 

“13. The contract between the parties hereto is completely 
set forth in this policy, and the application therefor, taken to- 
gether, and none of its terms can be modified, nor any forfeiture 
under it waived, except by an agreement in writing, signed by 
the president, vice-president, actuary, secretary or assistant sec- 
retary of the society, whose authority for this purpose will not 
be delegated. * * *” 

The indorsements on the policy embrace, among other things, 
the following: ‘“‘Tontine Savings Fund Policy,” and in italics, 
“No dividend will be declared on this policy until the 19th day of 
July, 1902.” These provisions must have indicated to the 
plaintiff quite clearly that the defendant intended to issue a 
policy upon which he should neither receive dividends nor par- 
ticipate in surplus profits, unless he survived the tontine period, 
and the policy should then be in force; and that the surplus or 
profits to which he would be entitled at the expiration of the 
tontine period, if the policy were then in force and he alive, 
should, in the event of his prior death or of the lapsing of the 
policy before the expiration-of that period, be apportioned equi- 
tably among other similar policyholders entitled to share in sur- 
plus or profits. 

Paragraph 6 on the back of the policy very clearly shows 
that the plaintiff could not surrender the policy during the ton- 
tine period and receive any cash or a paid-up policy in any 
amount therefor. It would scarcely be expected that he would 
have any greater rights, benefit, or advantage by defaulting in 
the payment of a premium. It is perfectly plain that the day 
before he defaulted in paying the premium the policy had no 
cash or paid-up insurance surrender value; but it is contended 
by the learned counsel for the plaintiff that by defaulting in 
paying the premium he became entitled to paid-up insurance, 
which he could obtain in no other manner during the tontine 
period. It will be seen, however, that paragraph 5 indicates that 
the policy would be terminated by default in paying a premium 
during the tontine period; and it is expressly provided in para- 
graph 12 that failure to pay a premium when due would render 
the policy void. 

The learned counsel for the plaintiff contends that these provi- 
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sions printed on the policy are inconsistent or in conflict with 
the application for the insurance and the statutory law of our 
state, which is the sovereignty under which the defendant was 
incorporated. 

Attention is drawn to chapter 347 of the Laws of 1879, 
which, so far as material, provides as follows :— 

“Section 1. Whenever any policy of life insurance hereafter 
issued by any company organized or incorporated under the laws 
of this state, after- being in force three full years, shall by its 
terms lapse or become forfeited for the nonpayment of any pre- 
mium, * * * unless the provisions of this act are specifically 
waived in the application, and notice of such waiver written or 
printed in red ink on the margin of the face of the policy when 
issued, the reserve on such policy, including dividend additions, 
calculated at the date of the failure to make any of the payments 
above described, according to the American experience table of 
mortality, and with interest at the rate 4% per cent per annum, 
* * * shall, on demand made, with surrender of the policy 
within six months after such lapse, be taken as a single premium 
of life insurance at the published rates of the company at the 
time the policy was issued, and shall be applied, as shall have 
been agreed in the application and policy, either to continue the 
insurance of the policy in force at its full amount so long as 
such single premium will purchase temporary insurance for that 
amount, at the age of the insured at the time of lapse, or to the 
purchase upon the same life at the same age, paid-up insurance 
payable at the same time, and under the same conditions, except 
as to payment of premiums, as the original policy: Provided, 
that if no such agreement be expressed in the application and 
policy, the said single premium may be applied in either of the 
modes above specified, at the option of the owner of the policy; 
notice of such option to be contained in the demand hereinbefore 
required to be made to prevent the forfeiture of the policy, 
* * * but such insurance shall not participate in the profits of 
the company.” 

The company evidently intended, as a condition precedent to 
issuing this form of policy, to require a waiver of provisions of 
the statute with respect to defaults or lapses, occurring during 
the tontine period. It required the applicant to state, in answer 
to the sixth question in the application, whether he desired the 
policy to be issued on the tontine savings fund plan, described 
in the question to be one “whereby surplus is only participated 
in at the expiration of the tontine period, according to the pro- 
visions made in the society’s form of tontine policy” then in use, 
and in the same question inquired whether he specifically waived 
“the provisions of chapter 347, Laws of New York of 1879, in 
regard to paid-up or temporary insurance in case of forfeiture,” 
and whether he agreed “that no allowance should be made on 
policies lapsing during the tontine term.” He answered these 
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three questions embraced in one sentence, “Yes.’”’ Notice of the 
waiver was printed on the face of the policy, as required by the 
statute. There is no force in the contention that this waiver was 
limited to the surplus and does not include the reserve. In an- 
swer to the fourth question in the application he stated the amount 
of insurance desired, and the kind of policy to be “life,” as dis- 
tinguished from endowment. The principal contention made in 
behalf of the respondent that the waiver is limited to surplus is 
based upon the twenty-seventh question, to ‘which the plaintiff 
answered “Yes.” That question is as follows :— 

“Does the person, in consideration of the agreements con- 
tained in the policy hereby applied for, agree that any allowance 
for the reserve value which may be due or made in the case of 
the lapse of policy proposed, shall be applied to the purchase of 
paid-up assurance, payable at the same time and on the same 
conditions (except as to the payment of premiums) as the 
original policy and not to the purchase of temporary assurance, 
and waive and relinquish all right or claim to any other sur- 
render value than that provided in the policy, whether required by 
a statute of any state or not?” 

It will be observed that there is no agreement here that the 
policy to be issued shall have a reserve value if it is allowed to 
lapse, and there is an express waiver and relinquishment of sur- 
render value not specified in the policy, even though provided by 
statute. 

The defendant was required to maintain, from the premiums 
received, a reserve fund for the payment of policies; and the 
surplus funds of the company, over and above the requirements 
for the reserve fund, are paid to the policyholders as dividends 
according to the terms of the different classes of policies. 

It is now conceded that the plaintiff, owing to the lapse of his 
policy during the tontine period, is precluded from sharing in 
the surplus, as distinguished from the reserve; but it is con- 
tended that he was entitled to paid-up insurance based upon his 
proportionate interest in the reserve fund, which is readily as- 
certainable, and there is no controversy with respect to the 
amount. It is contended on behalf of the plaintiff that by para- 
graph 13 on the back of the policy the application and the policy 
together constitute the contract, and that question 27 shows, if 
answered in the affirmative, that if the policy lapsed its reserve 
value was to be applied to the purchase of paid-up insurance. 

The fundamental difference between the respective conten- 
tions made on this appeal with respect to the application for in- 
surance is that counsel for the respondent claims that question 
27 relates to the lapse of the policy, at any time, whether during 
or after the tontine period, and counsel for the appellant argues 
that it relates merely to policies continued after the expiration of 
the tontine period, pursuant to the third or fourth option, as 
hereinbefore quoted from the back of the policy, and that the 
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insurance company in this regard desired, by requiring an an- 
swer to that question, to have the applicant specify whether or 
not, in the event that the policy should be thus continued after 
the expiration of the tontine period and allowed to lapse by his 
failure to pay a premium, the reserve value of the policy at that 
time should be applied to the purchase of a smaller amount of 
paid-up insurance payable at his death, as distinguished from 
paid-up insurance for the same amount as the original, but run- 
ning for a limited period only, referred to in the statute and in 
this question as temporary insurance. It will be observed that 
by virtue of paragraph 8 of the provisions and requirements on 
the back of the policy, when continued after the tontine period, 
is entitled to all the rights and privileges of ordinary policies of 
the same age and kind. It follows logically from this that the 
policies so continued may become lapsed by the failure to pay a 
premium; but in that event the policy would not become for- 
feited, because ordinary policies of the same age and kind 
would not be forfeited. The provisions of the statute with re- 
spect to paid-up insurance, which the plaintiff had expressly 
waived, required that “ordinary policies of the same age and 
kind” should, in these circumstances, be given the benefit of one 
of two kinds of paid-up insurance purchasable by its reserve 
value, which is the only value it would have after the settlement 
at the expiration of the tontine period. It was manifestly in- 
tended by the answer required to this question to have the appli- 
cant for insurance elect in that event to have the reserve value 
applied in payment of a smaller amount of paid-up insurance, 
instead of continuing the policy for the whole amount tempo- 
rarily for a fixed period of time measured by its reserve value. 
Question 27 is not entirely clear, and is somewhat misleading, 
but the construction here given harmonizes and gives effect to 
all provisions of the application and policy. 

It follows that the judgment should be reversed, with costs, 
and the complaint dismissed upon the merits, with costs. All 
concur. 

ER 


SUPREME COURT OF RHODE ISLAND. 


MONAST 
US. 


MANHATTAN LIFE INS. CO* 


ACTION TO RECOVER PREMIUM—SUFFICIENCY OF EVI- 
DENCE—VALIDITY OF POLICY. 

Evidence in an action to recover premiums paid by plaintiff to an insur- 
ance company on policies issued in the name of another /eld not 


* Decision rendered, May 2, 1913. 86 Atl. Rep. 728. 
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sufficient to show that the policies were never delivered to the in- 
sured, but were in fact delivered to plaintiff, who had no insurable 
interest therein, and who was misled by an insurance broker into the 
belief that the insurance was written for her benefit, and that she 
was named as beneficiary therein. 


(For other cases, see Insurance, Cent. Dig. §§ 99, 100; Dec. Dig. §75.) 


RIGHT TO PROCEEDS—PAYMENT OF PREMIUMS BY ONE 
WITHOUT INTEREST. 


Where a policy was issued upon the application of the insured and was 
valid on its face, and the premiums were paid after notices sent 
to and received by the insured, in due course of business, and the 
policy was presented for payment by the legally qualified adminis- 
trator of the insured, the statement of plaintiff’s attorney, after the 
death of insured, that the whole matter was a fraud, and that an in- 
surance agent had gotten money from plaintiff for premiums there- 
on, did not charge the insurer with any notice of the invalidity of 
the policy, and it was justified in treating and paying it as a valid 
obligation, leaving plaintiff to deal with those who had actually de- 
frauded her, or for whose benefit she had advanced money in pay- 
ment of premiums. 


(For other cases, see Insurance, Cent. Dig. § 1475; Dec. Dig. § 592.) 
AGENTS—EVIDENCE AS TO AGENCY. 


One not in fact the agent of an insurance company cannot make himself 
such by his own act, as to bind the company. 


(For other cases, see Insurance, Cent. Dig. §§ 99, 199; Dec. Dig. § 75.) 


FRAUD OF AGENT—NOTICE TO DEFENDANT. 

The fact that, on an application for insurance under the caption “Gen- 
eral or District Agent’s Statement,” the name appears, as having 
signed the same, “Signature of Agent, A. B.,” and the statement of 
loss, signed by insured’s administrator, that the last payment of 
premium had been made to “B., agent,” did not show that the insurer 
made or accepted B. as agent, or held him out as such. 


(For other cases, see Insurance, Cent. Dig. §§ 99, 100; Dec. Dig. § 75.) 


Exceptions from Superior Court, Providence and Bristol Coun- 
ties; Willard B. Tanner, Presiding Justice. 

Action by Georgina Monast against the Manhattan Life Insur- 
ance Company. Judgment for defendant, and plaintiff excepts. 
Exceptions overruled, and case remitted to the superior court, with 
direction to enter judgment for the defendant in accordance with 
a decision of the presiding justice. 


Hvucu J. Carroui, of Pawtucket, and WATERMAN & GREEN- 
LAW, of Providence (Charles E. Tilley, of Providence, of coun- 
sel), for Plaintiff. 

GARDNER, PircE & THORNLEY, of Providence (William W. 
Moss, of Providence, of counsel), for Defendant. 


PARKHUuRsT, J. 
After the decision of this cause, reported in 32 R.-I. 557, 79 
Atl. 932, and upon hearing of the parties upon leave to the plain- 
tiff to show cause why judgment for the defendant should not be 
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ordered, it was ordered by this court that the case be remitted to 
the superior court for a new trial. Thereafter a new trial was 
had before the presiding justice of the superior court without a 
jury, and the presiding justice considered all the evidence which 
had been introduced before him at the first trial, as appearing by 
the transcript of the evidence taken at that trial, to be before him 
at the second trial, and heard such additional evidence as the 
parties saw fit to offer. Thereupon the presiding justice filed his 
decision for the defendant, stating in effect that the new evidence 
offered on behalf of the plaintiff was purely negative in character, 
and insufficient to show that the policies of insurance were not 
binding contracts, and were invalid, on the ground, set up by the 
plaintiff, that they were never delivered to the insured, but were in 
fact delivered to the plaintiff, who had no insurable interest, and 
who was deceived by Brophy, who acted as an insurance broker, 
into the belief that the insurance was written for her benefit and 
that she was named as a beneficiary in the policies. To this de- 
cision the plaintiff excepted, and brought the case before this 
court upon her bill of exceptions. 

(1) We find no error in this decision. There is nothing in this 
new evidence to change the views of this court as expressed in its 
opinion reported in 32 R. I. 557, 79 Atl. 932. There is no evidence 
that Brophy was the agent of the defendant in any such way or to 
any such extent that through him the defendant was affected with 
notice of any fraud practiced upon the plaintiff; nor is there any 
evidence that the defendant company was affected with any notice 
of any facts or circumstances which would invalidate its contracts 
of insurance. The most that can be claimed from the notice given 
to the defendant and to the general agent, Dunham, by counsel for 
the plaintiff, that the plaintiff had paid the premiums and claimed 
that they should be repaid, is that the defendant company might 
have inferred that the plaintiff would claim reimbursement from 
the administrator on the estate of Marchant, the assured, and this 
appears to have been Dunham’s understanding of the notice, if, 
as testified, he agreed to see the Marchants and endeavor to make 
some arrangement to that effect; or that it might have been in- 
ferred that she would make claim against Brophy, who had, as 
she claimed, defrauded her in inducing her to pay these and other 
premiums. 

(2) Neither counsel’s letter to the defendant nor the vague and 
general statements claimed to have been made to Dun- 
ham by plaintiff's counsel, “that the whole matter was a 
fraud from beginning to end, that Brophy had got this money 
away from this woman,” etc., were sufficient to charge the de- 
fendant with any notice of the invalidity of the contracts of in- 
surance, in the face of the facts that the policies were issued upon 
the application of the insured and were valid upon their face, that 
the premiums had been regularly paid after notices sent to the in- 
sured in due course of business and shown by the evidence to have 
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been delivered to him, and that the policies were presented for 
payment by the legally qualified administrator of the insured. In 
view of all these facts, the defendant company was justified in 
treating the policy which was paid (the other having lapsed for 
nonpayment of premiums) as a valid obligation, and in leaving the 
plaintiff to deal with those who had actually defrauded her, or 
for whose benefit she had advanced her money ; and defendant was 
under no obligation to refuse payment of the policy until she had 
been paid. There is no evidence to show whether or not the poli- 
cies were ever actually delivered to the insured ; but it is significant 
that the notices of accruing premiums thereon were duly mailed 
to and received by the insured, and it may fairly be inferred that, 
as the insured did not have the policies in his possession, he was 
well aware that they had been delivered to the plaintiff, and that, 
if he did not actually order this delivery to her, he consented there- 
to and thereby ratified the act of Brophy in delivering them to 
the plaintiff ; and it is entirely consistent with this course of dealing 
to infer that the insured was fully aware that the plaintiff was 
paying premiums for his benefit and consented thereto, and was 
willing that the plaintiff should hold the policies as security for 
reimbursement from his estate. So that, if the company had 
known all these facts, it is by no means clear that it would have 
had any ground for setting up any defense to the payment of the 
loss by reason of the invalidity of the policies. 

(3, 4) Again, the plaintiff claims that Brophy is to be deemed 
the agent of the defendant, so as to affect the defendant with no- 
tice of fraud practiced by him upon the plaintiff, because Brophy’s 
name appears on the application for the insurance under the 
caption ‘General or District Agent’s Statement,” as having signed 
the same, “Signature of Agent, A. Brophy,” and also because on 
the proof of loss signed by George E. Marchant, administrator, in 
answer to the question, “(15) When and to whom was the last 
payment of premium made?” the answer is, “Brophy, agent.” 
As Brophy was not in fact the agent of the company, he could not 
make himself such by his own act; and it cannot be:said that by 
these statements the defendant made or accepted him as such, or 
held him out as such. These papers were its own private papers, 
not published, and are entirely consistent with the fact that Bro- 
phy was an insurance broker, and had only such limited functions 
as such as set forth in our former opinion. 

The plaintiff's exceptions are overruled, and the case is re- 
mitted to the superior court, with direction to enter judgment for 
the defendant in accordance with the decision of the presiding 
justice. 





Rose vs. Commonwealth Beneficial Ass'n. 


SUPERIOR COURT OF DELAWARE. 


New CASTLE. 


ROSE 


vs. 


COMMONWEALTH BENEFICIAL ASS’N.* 


MUTUAL BENEFIT INSURANCE—CONSTRUCTION OF CON- 
TRACT—“ANY BENEFITS.” 


An application for membership in a benefit association provided that sick 
benefits would not be paid for childbirth, or disease occasioned by 
pregnancy, or any diseased condition of any female organ, and that 
the association should not be liable to pay “any benefits” because of 
the results of any confinement due to pregnancy occurring during 
the first nine months of the membership. The by-laws provided that 
no female member should be entitled to weekly benefits during 
childbirth, or for any disease occasioned by pregnancy or peculiar 
to the female sex. Held, that “any benefits” referred only to sick 
benefits, and hence funeral benefits were recoverable, even if death 
resulted from confinement due to pregnancy. 

(For oa cases, see Insurance, Cent. Dig. §§ 1955, 1957-1958; Dec. Dig. 

87.) 


MUTUAL BENEFIT INSURANCE—CAUSE OF DEATH—“CON- 
FINEMENT DUE TO PREGNANCY.” 

Evidence that a member of a benefit association slipped and fell on her 
abdomen, that she thereafter suffered pain in her abdomen and was 
attended by a physician, that, becoming worse, she was taken to a 
hospital, where she died the following day, and was then found 
to be pregnant, did not show that she died as a result of “confine- 
ment due to pregnancy,” within a provision of the application for 
membership that no benefits would be paid for the results of such 
confinement, since there was no childbirth, or lying-in for the de- 
livery of a child, or even a foetus, and hence no “confinement,” in 
the usual and ordinary meaning of the term. 


(For —_ cases, see Insurance, Cent. Dig. §§ 1955, 1957-1958; Dec. Dig. 
§ 787.) 


(For other definitions, see Words and Phrases, vol. 2, pp. 1424, 1425.) 


Action by Edith Gertrude Rose, administratrix of Charles Hor- 
sey, deceased, against the Commonwealth Beneficial Association. 
Directed verdict for plaintiff. 

Appeal (No. 148, Sept. term, 1911) from the judgment of a 
justice of the peace in an action brought by Charles Horsey, the 
husband and beneficiary of Artie Horsey, deceased, on a certificate 
of membership in the Commonwealth Beneficial Association, the 
defendant, issued to the deceased, on the 26th day of December, 
A. D. 1910, upon her written application for membership for 
funeral benefits only in. the sum of $168, dated the 13th day of 
December, A. D. 1910. 


* Decision rendered, March 18, 1913. 86 Atl. Rep. 673. 
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The deceased member died on the 22d day of January, A. D. 
1911, having paid weekly benefits to the time of her death at 10 
cents each for four weeks. Charles Horsey died after filing his 
appeal, and Edith Gertrude Rose, administratrix, was admitted 
party plaintiff. 


Argued before Boyce and Conrad, JJ. 


LILBURNE CHANDLER, of Wilmington, for Appellant. 
WiuwiaM F. Kurru, of Wilmington, for Respondent. 


Further facts appear in the opinion of the court directing a 
verdict for the plaintiff after the close of the testimony. 


Boyce, J., (delivering the opinion of the court.) 

Since the adjournment of the court, we have carefully read and 
considered the conditions contained in the application of. the 
deceased for membership in the defendant association as well as 
the conditions contained in the certificate of membership subse- 
quently issued to the deceased. The required proofs of death 
were made and delivered to and accepted by the manager, of the 
defendant association, at its principal office in this city, on the 
23d day of January, A. D. 1911. 

(1) On the 13th day of December, A. D. 1910, the deceased 
member, a married woman, made application for membership in 
the Commonwealth Beneficial Association, the defendant, ex- 
pressing a desire to become entitled to funeral benefits only of 
$168, agreeing to pay the sum of Io cents on Monday of each 
week thereafter during the continuance of her membership, and 
named Charles Horsey, her husband, the beneficiary, deceased 
since bringing this action, in which application she did stipulate, 
among other things :— 


“A. For the purpose of becoming a member of the above named 
association, I submit this application and agree to be governed in 
my relations with the association by the by-laws thereof as they 
now exist or may hereafter be altered or amended. * * * 

‘32. Do you understand that no sick benefits are paid for child- 
birth or any disease occasioned by a pregnant state, or any diseased 
condition of any female organ or its appendages?” Answered: 
“Yes.” 

“33. I hereby agree that the association shall not be liable to 
pay any benefits because of the results of any confinement due to 
pregnancy, occurring during the first nine months of my member- 
ship.” Answered: “Yes.” i 

It is admitted that the by-laws now in force are set forth on the 
back of the certificate of membership in evidence, dated the 26th 
day of December, A. D. 1910. It is provided by said by-laws that 
“no female member shall be entitled to weekly benefits during 
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childbirth or for any disease occasioned by a pregnant state or 
for any disease peculiar to the female sex.” 

It appears from the evidence that some two weeks before the 
deceased member died on the 22d day of January, A. D. 1911, she 
had slipped and fallen on her abdomen, being at the time pregnant, 
and that thereafter she suffered pain in the region of the abdomen, 
being attended once by a physician at her home, who prescribed for 
her ; that on becoming very much worse she was taken, practically 
in a dying condition, to a hospital in this city, where she died the 
next day, as testified to by the hospital physician, from septic peri- 
tonitis, the physician finding in the deceased a prolapsed uterus in 
which there was a dead feetus. 

Said paragraphs 32 and 33 of the application are relied upon 
to defeat a recovery in this action, for the reason, it is urged, that 
the deceased member died of a disease occasioned by a pregnant 
state, and as a result of the confinement due to pregnancy occur- 
ring during the first nine months of her membership. The de- 
ceased member did not apply for and was not a member of the 
defendant association entitled to sick benefits and the restric- 
tion of said by-laws respecting a female member is confined to 
weekly or sick benefits. There is no such provision in relation to 
funeral benefits. In the light of this by-law and of said para- 
graph 32 of said application, we hold that, “any benefits” in said 
paragraph 33 of the application means weekly or sick benefits 
and has no application to funeral benefits, and that said last- 
mentioned paragraph cannot be relied upon to defeat this action. 

[2] Again, from any evidence in this case it has not been 
shown that the deceased member died as “the result of any con- 
finement due to pregnancy.” There was in this case no confine- 
ment within the usual and ordinary meaning of the term. There 
was no childbirth, or lying-in for the delivery of a child, or even 
a foetus. There was, it is testified, a dead foetus in the uterus 
and a condition of septic poisoning, and the member died. This is 
the whole story. 

The plaintiff having shown the necessary proofs of death, and 
it being shown that the member died during the first year of her 
membership, and the defendant being entitled to have one year’s 
dues deducted, less the dues paid (40 cents), or the sum of $4.80, 
we are constrained to direct the jury to return a verdict for the 
plaintiff for the sum of $163.20, with interést from the 23d day 
of January, A. D. 1911. 

Gentlemen of the jury, we so direct you. 

Verdict for the plaintiff for $184.28. 
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CROHN vs. ORDER OF UNITED COMMERCIAL TRAV- 
ELERS OF AMERICA.* 


(Kansas City Court of Appeals. Missouri.) 


MUTUAL BENEFIT INSURANCE—CONTRACT— WHAT LAW 
GOVERNS. 


If the actual delivery of a mutual benefit certificate was, by the applica- 
tion, made a condition precedent to the creation of liability, the con- 
tract was not complete until such delivery, so that it would be a 
Missouri contract if the certificate were delivered in Missouri, and 
the Missouri law would govern. 

(For other cases, see Insurance, Cent. Dig. §§ 173-175, 293, 1934; Dec. 
Dig. § 712.) 

LIFE INSURANCE—DELIVERY OF POLICY. 

The actual delivery of the insurance policy to insured is not essential to 
the validity of the policy, unless expressly made so by the contract, 
but the parties may stipulate that the contract shall not be binding 
until delivered. 

(For other cases, see Insurance, Cent. Dig. § 1856; Dec. Dig. § 720.) 


LIFE INSURANCE—COMPLETION OF CONTRACT. 

If the application for a life policy is unconditional, and unconditionally 
accepted by the company at its home office, the certificate need not 
be actually delivered to insured in order to complete the contract, 
if the acceptance of the risk be indicated in any other manner. 

(For other cases, see Insurance, Cent. Dig. § 1856; Dec. Dig. § 720.) 


MUTUAL BENEFIT INSURANCE—PLACE OF CONTRACT. 

Where the by-laws of a mutual benefit society, made a part of the ap- 
lication and contract, provided that the right to indemnity was “con- 
ditional on the issuance” to insured of a certificate of membership by 
the supreme executive committee, the actual delivery of the policy 
to insured was essential to the completion of the contract, so that 
the contract was a Missouri contract where the delivery was made in 
this state. 

(For other cases, see Insurance, Cent. Dig. § 1856; Dec. Dig. § 720.) 


* Decision rendered, April 7, 1913. Rehearing denied, May 5, 1913. 
156 S. W. Rep. 472. 


—— —-- @+@ | 


WALTZ vs. WORKMEN’S SICK AND DEATH BENEFIT 
FUND OF THE UNITED STATES OF AMERICA-* 


(Supreme Court of New York, Appellate Term, First Department.) 


LIFE INSURANCE—MISREPRESENTATION. 

The beneficiary of one who falsely represented that he was only forty-: 
two years of age when he applied for membership in a fraternal 
benefit society, when in fact he was forty-six years of age, so as 


 * Decision rendered, May 8, 1913. 141 N. Y. Supp. 578. 


’ 
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to be ineligible to membership, could not recover on the certificate, 
the constitution providing that the beneficiaries of a member who has 
fulfilled his obligation and made no false statement on his admission 
shall receive a death benefit. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 
723.) 


MUTUAL BENEFIT INSURANCE—FALSE REPRESENTATION. 

All claims of a beneficiary against a fraternal benefit society became 
void because of misrepresentations by insured that he was forty-two 
years, when he was in fact forty-six years, of age, so as to be ineli- 
gible to membership; the constitution ‘providing that all claim of 
the beneficiary against the society shall be void in case of false state- 
ments by deceased at his admission. 

(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 
723.) 


MUTUAL BENEFIT INSURANCE—FALSE REPRESENTATIONS 
—RECOVERY OF PREMIUMS. 

The beneficiary under a mutual benefit certificate could not recover back 
the dues paid by insured, upon his failure to recover the amount of 
the certificate because of misstatements by insured. 

(For other cases, see Insurance, Cent. Dig. § 1888; Dec. Dig. § 743.) 


FERLAGE err au. vs. SUPREME TRIBE OF BEN HUR.* 
(Court of Appeals of Kentucky.) 


MUTUAL BENEFIT INSURANCE—CONTRACT—CONSTITU- 
TION AND BY-LAWS. 


Ky. St. 1903, § 679, provides that all policies or certificates referring to 
the constitution or by-laws, either as forming part of the contract 
between the parties, or having any bearing thereon, shall contain or 
have attached the part of the constitution, by-laws, etc., referred to, 
and that unless so attached no constitution, by-laws, etc., shall be 
received in evidence in any controversy between the parties to or in- 
terested in such certificate, and shall not be considered a part of the 
contract, and section 670, 671, 768, while exempting the proceeds of a 
policy from the debts of the insured, do not prevent him from dis- 
posing of the proceeds by will, where the certificate is payable to his 
personal representative. Insured, holding a certificate not containing 
the constitution and by-laws of the order, one of the provisions of 
which was that the personal representative of a member should hold 
the fund in trust for the families, blood relatives, etc., of the mem- 
ber, made his personal representative his beneficiary, and by will 
devised the proceeds, subject to the payment of his debts, to the 
executor. Held, in a contest between the sisters of insured, his near- 
est relatives, and the executor for the money which the insurer had 
paid into court, that the statute was more than a rule of evidence, 
and that the provision as to the trust for blood relatives was no 
part of the contract. 


(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 
* Decision rendered, May 8, 1913. 156 S. W. Rep. 139. 
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FRATERNAL BENEFIT SOCIETIES—STATUTES. 

Act March 24, 1906 (Laws 1906, c. 141), amending Ky. St. 1903, § 679, 
requiring the constitution or by-laws referred to in a certificate to 
be contained in or attached thereto, so as to make it inapplicable to 
fraternal benefit societies, was not ‘intended to modify existing con- 
tracts of insurance. 


(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 


CONSTRUCTION—RETROACTIVE OPERATION. 
Legislation is always held to be prospective rather than retrospective. 
(For other cases, see Statutes, Cent. Dig. § 344; Dec. Dig. § 263.) 


o0o—_—_—_—_ 


SAUERWEIN vs. GRAND LODGE OF ORDER OF SONS 
OF HERMAN.* 


(Supreme Court of Minnesota.) 


ACTION ON POLICY—DEFENSE—QUESTION FOR JURY. 

In an action against a fraternal insurance company by a beneficiary for 
the amount to be paid in case of the death of the member insured, 
where the defense was the membership had terminated by failure 
to pay dues and assessments and expulsion by reason thereof, held, 
that the court properly submitted the question of waiver set up in 
the reply, and also the effect of the attempted expulsion. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


BENEFICIARY ASSOCIATION—WAIVER OF PROMPT PAY- 
MENT—GRAND AND SUBORDINATE LODGES. 

The subordinate lodge to which the deceased member belonged was in- 
trusted with the collection of the dues and assessments and the 
power to discipline or expel members for failure to pay the same. 
Held, that a practice well known and long continued by such lodge, 
which amounts to a waiver of the prompt payment of dues and 
assessments, binds the Grand Lodge. 

(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 
755.) 


SUFFICIENCY OF EVIDENCE. 


The evidence sustains the verdict. 


* Decision rendered, April 25, 1913. 141 N. W. Rep. 174. Syllabus by 
the Court. 


——-_— @¢@ -- 


MODERN WOODMEN OF AMERICA vs. ATKINSON.* 
(Court of Appeals of Kentucky.) 


DELIVERY OF POLICY—CONDITION AS TO DELIVERY WHILE 
INSURED IS IN SOUND HEALTH. 


A condition in a life insurance policy that it shall not be binding upon 
the insurer unless on the date of its delivery the insured was in 


* Decision rendered, May 2, 1913. 155 S. W. Rep. 1135. 
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sound health applies only to unsoundness of health arising after the 
application and medical examination, in which case the insurer must 
rely alone on the statements in the application to avoid a recovery, 
and is unavailable as a defense unless it is shown that the insured’s 
disease developed between his: application and the time when the 
policy was delivered. 


(For other cases, see Insurance, Cent. Dig. §§ 681-690, 694-696; Dec. Dig. 
§ 291.) 


0 


BURNS & REILLY REAL ESTATE CO. vs. PHILADEL- 
PHIA LIFE INS. CO.* 


(Supreme Court of Pennsylvania.) 


AUTHORITY OF SOLICITING AGENT—LOANS. 

The soliciting agent of an insurance company had no implied authority 
to make any representations for the company with respect to loans 
to be made by it. 


(For other cases, see Insurance, Cent. Dig. §§ 117, 118; Dec. Dig. § 88.) 


RETURN OF PREMIUMS—RIGHT OF ACTION. 

Where the soliciting agent of a life insurance company without express 
authority to represent the company in the matter of loans induced 
certain persons to make application for life insurance upon repre- 
sentations that such action was necessary in order that they might 
procure certain loans which they desired the insurance company to 
make, and on his promise that, if the loans were not made, the 
money paid for the first premiums would be returned, the insurance 
company was not liable upon failing to make the loans for the return 
of such premiums. 


(For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 198.) 


RETURN OF PREMIUMS—RIGHT OF ACTION—PARTIES. 

Where brokers employed to procure loans induced their customers to 
apply for insurance as an incident to procuring such loan, and pay 
the first premium for their customers, and the insurance company 
fails to write the insurance, the right of action for a return of the 
premiums paid is vested in the customers, and not in the brokers. 


(For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 198.) 
* Decision rendered, Jan. 6, 1913. 86 Atl. Rep. 642. 





00 


QUINN vs. SUPREME COUNCIL, CATHOLIC BENEV. 
LEGION.* 


(Supreme Court of New York, Appellate Division, Second Department.) 


PERSONS INTERESTED IN RESULT—ATTORNEYS—LIEN. 

That an attorney for plaintiff in an action on a benefit certificate had a 
lien for one-half of the recovery for his services did not make him 
a proper party plaintiff. 

(For other cases, see Insurance, Cent. Dig. § 1994 ; Dec. Dig. 8 813.) 


* Decision rendered, March 28, 1913. 141 N. Y. Supp. 112. 
Vol. XLII.—62. 
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PATTON vs. WOMEN OF WOODCRAFT.* 
(Supreme Court of Oregon.) 


ACTION ON POLICIES—BURDEN OF PROOF. 

In an action on a benefit certificate, where defendant pleaded that the 
member was suspended for the nonpayment of certain assessments 
and not reinstated, defendant assumed the burden of showing that 
such assessments were not paid prior to the member’s death. 

(For ner cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 
817. 


ACTIONS ON POLICIES—SUFFICIENCY OF EVIDENCE—QUES- 
TIONS FOR JURY. 

In an action on a benefit insurance certificate, where the undisputed facts 
showed that the assessments, the nonpayment of which was claimed 
to have resulted in suspension, were, after being sent back and 
forth several times between the Grand Clerk and the local clerk, 
accepted prior to the member’ death, there was no question for the 
jury, and a verdict for plaintiff was properly directed. 

(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


NONPAYMENT OF ASSESSMENTS—WAIVER. 

An apparent default in the payment of assessments by a member was 
waived by a benefit insurance society by the subsequent receipt and 
acceptance of such assessments and the collection and retention of 
subsequent assessments. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


MUTUAL BENEFIT INSURANCE—PAYMENT OF ASSESS- 
MENTS—AGENCY OF LOCAL CLERK. 

The clerk of the local circle of a benefit insurance society, in receiving 
and forwarding assessments from members, acted as the agent of 
the society; the character of the duties performed, rather than any 
declaration in the by-laws, determining the question whether she is 
the agent of the society or of the member. 


(For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.) 
* Decision rendered, April 22, 1913. 131 Pac. Rep. 521. 
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NATIONAL LIFE ASS’N vs. HAGELSTEIN.* 
(Court of Civil Appeals of Texas. San Antonio.) 


ASSESSMENT COMPANIES—MISREPRESENTATIONS — STAT- 
UTES—APPLICATION. 


Rev. Civ. St. 1911, art. 4947, declaring that the provision in any policy 
that misrepresentations in the application shall render the policy 
void or voidable shall not constitute a defense to any suit on the 
policy, unless it be shown that the matter misrepresented was ma- 


* Decision rendered, _— 2, 1913. Rehearing denied, April 30, 1913. 
156 S. W. Rep. 353. 
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terial to the risk or actually contributed to the event on which the 
policy became payable, includes all contracts or policies of insurance 
issued or contracted for within the state, whether by assessment or 
other companies. 


(For other cases, see Insurance, Cent. Dig. § 539; Dec. Dig. § 250.) 


REGULATION—STATUTES—CONSTRUCTION. 


Rev. Civ. St. 1911, art. 4791, providing that foreign assessment insurance 
companies shall be subject only to the provisions of the chapter con- 
taining such section applies only to proceedings required to obtain a 
license to do business in Texas, and does not prevent any regula- 
tion of such companies which would result from applying other 
regulatory statutory provisions to them. 


(For other cases, see Insurance, Cent. Dig. § 12; Dec. Dig. § 17.) 


ASSESSMENT COMPANIES—REGULATION STATUTES. 


Acts 28th Leg. c. 69 (Rev. Civ. St. 1911, art. 4947), relating to insur- 
ance, does not except assessment companies, but provides that the 
act, as well as all the terms and provisions of title 58, cc. 1, 2, 3, 
Rev. St. 1895, are conditions on which foreign insurance corporations 
shall be permitted to do business within the state, and any such for- 
eign corporation engaged in issuing insurance contracts or policies 
within the state shall be held to have assented thereto as a condition 
precedent to its right to engage in such business. Held, that such 
provision made a foreign assessment company writing insurance in 
Texas subject to all the provisions of Rev. Civ. St. 1911, arts. 4947- 
4950, inclusive, which contained most of the provisions of Acts 28th 
Leg. c. 69, relating to such subject. 


(For other cases, see Insurance, Cent. Dig. § 12; Dec. Dig. § 17.) 


REPEAL. 


Acts 31st Leg. c. 108, regulating insurance, did not repeal any of the 
provisions of Acts 28th Leg. c. 69, containing Rev. Civ. St. 1911, art. 
4947, providing that misrepresentations shall not be a defense un- 
less material to the risk and actually contributing to the event on 
which the policy became payable, so as to render such provision in- 
applicable to a foreign assessment company doing business in Texas. 


(For other cases, see Insurance, Cent. Dig. § 539; Dec. Dig. § 250.) 


LIFE POLICY—MISREPRESENTATIONS—DEFENSES. 


Rev. St. 1895, art. 3096bb, added by Acts 28th Leg. c. 69, provides that 
no insurance company shall avail itself of any defense based on 
misrepresentations in the application, unless it shall show on the 
trial that within a reasonable time after discovering the falsity of the 
misrepresentations it gave notice to the assured, if living, or, if dead, 
to the owners or beneficiaries of the contract, that it refused to be 
bound by the contract or policy, and that ninety days shall be a 
reasonable time. Held that a company not having given the pre- 
scribed notice was absolutely barred from defending an action on 
the policy because of alleged misrepresentations in the application. 

ra cases, see Insurance, Cent. Dig. §§ 1037, 1038; Dec. Dig. § 

.) 


PENALTY—ATTORNEY’S FEES—STATUTES—REPEAL. 


Rev. St. 1895, art. 3071, authorizing the recovery of a penalty and at- 
torney’s fees in a suit on a contract of insurance for defendant’s 
failure to pay the claim within a specified time, having been re- 
pealed by Acts 3lst Leg. c. 108, § 69, and the penalty clause of the 
latter act not being applicable to assessment companies, plaintiff in 
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an action on an assessment policy in which the cause of the action 
did not accrue until after such repeal could not recover a penalty 
and attorney’s fees. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


== @6@--— - 


KROGH vs. MODERN BROTHERHOOD OF AMERICA.* 


(Supreme Court of Wisconsin.) 


ACTION ON POLICY —PRESUMPTIONS AND BURDEN OF 
PROOF. 

Where death occurs under such circumstances that it may or may not 
have been suicide, it will be presumed that it was unintentional, and 
the burden rests upon the insurer setting up that defense to prove 
the contrary. 


(For — cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 
817.) 


MUTUAL BENEFIT INSURANCE—SUICIDE—SUFFICIENCY OF 
EVIDENCE. 

Evidence, in an action on a mutual benefit certificate, after verdict for 
plaintiff approved by the trial court, held not to sustain defendant's 
burden of establishing its defense of suicide. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 
819.) 


PROOFS OF DEATH—ADMISSIONS AGAINST INTEREST. 


While a copy of the verdict of the coroner’s jury, if furnished by the 
beneficiary as a part of the proofs of death, is competent as an ad- 
mission against interest, yet such copy, furnished by the insurer’s 
agent without the knowledge or consent of the beneficiary, could 
not be received as an admission against his interest. 


(For other cases, see Insurance, Cent Dig. §§ 1963-1965; Dec. Dig. § 789.) 


MUTUAL BENEFIT INSURANCE—ACTION ON CERTIFICATE 
—FORM OF REMEDY. 

An action of law is maintainable on a mutual benefit certificate, and it 
is not necessary to go into a court of equity to enforce it. 


(For other cases, see Insurance, Cent. Dig. § 1986; Dec. Dig. § 802.) 


MUTUAL BENEFIT INSURANCE—ACTION ON CERTIFICATE 
—PRESUMPTION AND BURDEN OF PROOF—AMOUNT OF 
ASSESSMENT. 

Under the limitation in a mutual benefit certificate that the association did 
not agree to pay either by way of indemnity or benefit a greater sum 
than should be realized from one quarterly payment of $2 made and 
collected from members at the time of the accident, the burden of 
showing what such assessment would amount to was upon the 
association, and in the absence of any proof it would be presumed 
that one assessment equaled the maximum sum named in the cer- 
tificate. 

(For _ cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 
817.) 


* Decision rendered, April 29, 1913. 141 N. W. Rep. 276. 
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GIBBS vs. KNIGHTS OF PYTHIAS or Missourt.* 
(St. Louis Court of Appeals. Missouri.) 


LIFE INSURANCE—BENEFICIARY. 

In absence of contrary stipulation, the designation of the beneficiary in a 
life policy, if valid in its inception, remains so, though the insurable 
interest or relationship of the beneficiary has ceased. 

(For other cases, see Insurance, Cent. Dig. §§ 1925-1931; Dec. Dig. § 767.) 


LIFE INSURANCE—MODIFICATION OF CONTRACT. 

An insurance contract may be subsequently modified as to material terms 
by the parties, after which the rights of the parties are governed by 
the modified contract. 


(For other cases, see Insurance, Cent. Dig. § 1869; Dec. Dig. § 725.) 


FRATERNAL BENEFIT INSURANCE—CONTRACT. 


A fraternal benefit certificate is always subject to the charter powers and 
constitution and by-laws of the order, when expressly agreed to; the 
rights of the parties being otherwise controlled by the contract, 
however. 

(For other cases, see Insurance, Cent. Dig. §§ 1854, 1855; Dec. Dig. 
§§ 716, 718.) 


FRATERNAL BENEFIT INSURANCE—BENEFICIARIES. 

Rev. St. 1889, § 2823, authorizing a fraternal benefit insurance company 
to provide for the relief and aid of its members and their families, 
widows, orphans, or other kindred. dependents of deceased members, 
forbids the designation of a stranger not related by blood or marriage, 
nor dependent upon a member, as a beneficiary under the certificate. 


(For other cases, see Insurance, Cent. Dig. §§ 1933, 1937; Dec. Dig. § 
770.) 


MUTUAL BENEFIT INSURANCE — APPOINTMENT OF BENE- 
FICIARIES. 

Until insured’s death, a new beneficiary may be designated by insured to 
take under a fraternal beneficial certificate, providing the beneficiary 
be qualified as such under the charter provisions of the association. 

(For other cases, see Insurance, Cent. Dig. § 1946; Dec. Dig. § 780.) 


MUTUAL BENEFIT INSURANCE. 


Since it is against the policy of the law to permit the funds of a fraternal 
association to be diverted to others than the beneficiaries contem- 
plated by statute, an insured may not indirectly, as by will, designate 
one not qualified as a beneficiary under the certificate. 

(For other cases, see Insurance, Cent. Dig. §§ 1933, 1937; Dec. Dig. § 
770.) 


MUTUAL BENEFIT INSURANCE—RECOVERY—BENEFICIARIES 
—RECOVERY BY REPRESENTATIVE. 

Though a fraternal beneficial certificate was ultra vires, in that it was 
payable to insured’s personal representative, when the charter of the 
association required the beneficiary to be a relative or dependent, the 
association cannot on that ground defeat recovery under the certificate 


* Decision rendered, April 8, 1913. 156 S. W. Rep. 11. 
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where the contract has been fully executed, but the personal repre- 
sentative may recover it, but only in trust for the charter beneficiaries. 


(For other cases, see Insurance, Cent. Dig. § 1944; Dec. Dig. § 777.) 


McCOMBS vs. TRAVELERS’ INS. CO. or Harrrorp, Conn.* 


(Supreme Court of Iowa.) 


LIFE INSURANCE—ASSIGNMENTS—VALIDITY. 


Under Code, § 3046, providing that an assignment of an instrument, which, 
by its terms, prohibits an assignment, is valid, but the maker may avail 
himself of any defense which he may have against any assignor before 
notice of the assignment, a cause of action on a life policy is assign- 
able after death of insured, regardless of any prohibition in the 
policy, and every defense available to insurer against the beneficiary 
is available against the assignee. 

(For other cases, see Insurance, Cent. Dig, §§ 1455-1458, 1483, 1485; Dec. 
Dig. § 594.) 


* Decision rendered, May 6, 1913. 141 N. W. Rep. 327. 





McCOMBS vs. TRAVELERS’ INS. CO. or Harrrorp, Conn., 
BY AL.* 


(Supreme Court of Iowa.) 


LIFE INSURANCE—FRAUD OF INSURED—EVIDENCE—ADMIS- 
SIBILITY. 

In an action on a life policy defended on the ground of the fraud of in- 
sured in procuring the policy, evidence that insured’s wife and 
third persons solicited and procured additional insurance on the 
original medical examination, unaccompanied by evidence that they 
acted under the direction or with the knowledge or consent of in- 
sured, was properly excluded. 


(For other cases, see Insurance, Cent. Dig. §§ 1677-1681, 1682-1685; Dec. 
Dig. § 655.) 


LIFE INSURANCE—FRAUD OF INSURED—MISSTATEMENTS 
IN APPLICATION. 

Where, in an action on a life policy, defended on the ground of the 
fraud of insured consisting of false representations in his application 
relating to his health, it did not appear that any of the statements 
made by insured were not made in good faith and in full belief 
at the time that they were true, and it appeared that after procuring 
the policy he refused to believe the statement of a physician, who 


* Decision rendered, May 6, 1913. 141 N. W. Rep. 328. 





Life.] Ibs vs. Hartford Life Ins. Co. 985 


examined him, that he was a sick man, there was nothing to show 
fraud of insured in procuring the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


LIFE INSURANCE—FRAUD OF INSURED—MISSTATEMENT IN 
APPLICATION. 


One procuring a life policy is only chargeable with such fraud or con- 
cealment of his physical condition as is knowingly made by him with 
intent to defraud the company and is not chargeable with fraudulent 
concealments of the examining physician. 


(For other cases, see Insurance, Cent. Dig. § 947; Dec. Dig. § 373.) 


IBS vs. HARTORD LIFE INS. CO.* 


(Supreme Court of Minnesota.) 


ACTION ON BENEFIT CERTIFICATE—ASSESSMENT—NECES- 
SITY—EVIDENCE. 


Action to recover on a benefit certificate, or policy of life insurance upon 
the assessment plan; the defense being that the insured had failed 
to pay an assessment and an installment of dues, and that the policy 
had therefore been forfeited. Evidence considered, and held to 
show conclusively that there was no necessity to levy an assess- 
ment to pay any part of the death claims, to pay which the assess- 
ment in question was levied; the mortuary fund on hand available 
for the payment of death claims being more than sufficient in amount 
to pay all such claims. 

—_ — cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 

) 


MUTUAL BENEFIT INSURANCE— ASSESSMENT — POLICY — 
FORFEITURE. 

The policy does not authorize the levy of an assessment to pay losses 
that may be anticipated to occur in the future, and in the absence 
of such authorization an assessment, that is unnecessary to pay 
accrued losses, but which is really levied to create a fund out of 
which to pay future losses, is illegal, and the failure to pay such 
assessment is not ground for a forfeiture of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 416, 925-930; Dec. Dig. 
§§ 191, 362.) 


MUTUAL BENEFIT INSURANCE—ASSESSMENT—VALIDITY. 


Though keeping a balance in the mortuary fund for convenience in the 
prompt payment of losses may be warranted by the contract, yet 
when such balance is sufficient in amount to pay all losses that have 
accrued, an assessment to pay such losses is illegal to the extent that 
a forfeiture cannot be predicated upon the nonpayment of such 
assessment. 


(For other cases, see Insurance, Cent. Dig. §§ 925-930; Dec. Dig. § 362.) 


* Decision rendered, May 2, 1913. Order of affirmance modified, May 
10, 1913. 141 N. W. Rep. 289. Syllabus by the Court. 
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MUTUAL BENEFIT INSURANCE — ASSESSMENT—VALIDITY. 

The assessment in question, though nominally levied to pay specified 
death claims that had accrued, was in reality levied to create or 
replenish a fund out of which to pay future losses. 


(For other cases, see Insurance, Cent. Dig. § 416; Dec. Dig. § 191.) 


MUTUAL BENEFIT INSURANCE—NOTICE OF FORFEITURE— 
NECESSITY. 


It having been the long-continued and uniform custom of defendant to 
give the insured notice of each demand for expense dues, thus giving 
the insured the right to believe that such notice would be continued 
to be given, defendant cannot forfeit the policy for a failure to 
pay dues as to which no notice has been given. 

(For other cases, see Insurance, Cent. Dig. §§ 905-907, 1032, 1033; Dec. 
Dig. § 353.) 


MUTUAL BENEFIT INSURANCE—NOTICE OF FORFEITURE— 
SUFFICIENCY—TENDER. 

The notice given in this case, demanding payment of a single amount, 
which included the illegal assessment and the quarterly dues, and 
notifying the insured that, unless such amount was paid by a day 
stated, his policy would be forfeited, made it clear that a tender of 
the dues alone would have been a vain and idle ceremony, and the 
law does not require a tender under such circumstances. Such no- 
tice was not a sufficient notice as to the dues. 


(For other cases, see Insurance, Cent. Dig. §§ 908-911, 913, 916-922, 924; 
Dec. Dig. §§ 354, 360.) 


NATIONAL COUNCIL JUNIOR ORDER UNITED 
AMERICAN MECHANICS vs. THOMPSON.* 
(Court of Appeals of Kentucky.) 


FRATERNAL INSURANCE— PROHIBITED EMPLOYMENTS — 
AGENT. 

An administrator of a decedent operating a saloon under a license, who 
procured a renewal of the license for three years in his own name, 
and who during that time conducted the saloon for the benefit of 
decedent’s estate, employing all the help and buying and paying for 
all the supplies, is within the by-laws of a fraternal insurance order 
declaring that no person shall be admitted who is engaged in the sale 
of intoxicating liquor, either as proprietor or agent. 

(For other cases, see Insurance, Cent. Dig. §§ 1893, 1894; Dec. Dig. § 
748.) 


FRATERNAL INSURANCE—FORFEITURE—ESTOPPEL. 

The by-laws of a fraternal beneficiary society on the lodge plan de- 
clared that no person engaged as proprietor or agent in the liquor 
business should be eligible to membership, and a member engaging 
in the Business should ipso facto forfeit his rights of membership. 
It established a funeral benefit department, and issued a certificate 


* Decision rendered, May 8 1913. 156 S.W. Rep. 132. 
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binding it to pay a local lodge a specified sum for the legal dependent 
of a person named, on condition that the latter should not be re- 
ceived into membership nor retained in violation of the laws of the 
order. The application for the certificate was made by the local 
lodge, and therein it agreed to make no claim for benefits on the 
death of any one engaging in the liquor business, and that no benefits 
should be paid where decedent had been received into membership 
in violation of the laws of the order. The local lodge knew of a 
member engaging in the liquor business and received assessments, 
but none of the officers of the order knew the facts. Held, that the 
order was not estopped from insisting that the certificate was for- 
feited. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 
755.) 


INDEPENDENT ORDER OF FORESTERS vs. CUN- 
NINGHAM.* 


(Supreme Court of Tennessee.) 


FORFEITURE—HOW REGARDED. 

Forfeitures of life insurance policies are not favored, and will not be 
enforced against equity and good conscience. 

(For other cases, see Insurance, Cent. Dig. § 1889; Dec. Dig. § 744.) 


INSURANCE AGENTS—UNAUTHORIZED ACTS. 


An agent of an insurance company, having ostensible general authority 
to solicit applications, make contracts for insurance, and receive 
first premiums, binds his principal by any acts or contracts within 
the general scope of his apparent authority although in excess of 
his actual authority. 


(For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.) 
FORFEITURE—NONPAYMENT OF PREMIUMS. 


A provision in a policy of insurance for a forfeiture of the contract for 
nonpayment of premiums is a material element of the contract, the 
violation of which will forfeit the contract, unless the forfeiture has 
been waived. 

(For other cases, see Insurance, Cent. Dig. §§ 1895, 1896, 1903; Dec. 
Dig. § 750.) 


FORFEITURE—WAIVER. 

The doctrine of waiver and estoppel, as applied to the forfeiture of in- 
surance contracts, does not grow out of the original agreement, but 
out of a new contract, arising from the conduct of the parties, not 
to insist upon the forfeiture; and although there is no formal 
waiver, the courts will not allow a party to claim a forfeiture in vio- 
lation of good faith and good conscience. 

{For other cases, see Insurance, Cert. Dig. §§ 1097-1916; Dec. Dig. § 
755.) 


* Decision rendered, April 24, 1913. 156 S. W. Rep. 192. 
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MUTUAL BENEFIT INSURANCE—WAIVER OF FORFEITURE. 
A forfeiture clause of a benefit insurance certificate may be waived by its 
officers or agents within the real or apparent scope of their authority, 
although the quality of mutuality of the members is thereby im- 
paired. 
“oa cases, see Insurance, Cent. Dig. §§ 1097-1916; Dec. Dig. § 
5.) 


MUTUAL BENEFIT INSURANCE—WAIVER OF FORFEITURE. 


A deputy executive officer of a benefit society, invested with all the au- 
thority and power pertaining to the chief executive office within the 
territory over which he had jurisdiction, and having authority to 
initiate members, to accept them as members, subject to the ratifica- 
tion of the home office, to collect and remit initial and subsequent 
premiums and to deliver the policy or contract when received from 
the home office, had authority to waive a provision for forfeiture 
contained in the constitution and by-laws. 


(For other cases, see Insurance, Cent. Dig. §§ 1097-1916; Dec. Dig. § 
755.) 


MUTUAL BENEFIT INSURANCE—WAIVER OF FORFEITURE. 


An applicant for membership in a benefit society, after making the ap- 
plication and after his examination by the examining physician, 
learned that he had acute nephritis A deputy executive officer, hav- 
ing all the authority and power within his territory pertaining to the 
chief executive office, with knowledge that the member was suf- 
fering from such disease, subsequently delivered the certificate to 
him, contrary to a provision of the constitution and by-laws that an 
applicant who might be ill when he presented himself for initiation 
should not be initiated, even though he had been duly examined and 
recommended by the examining physician, and the society subse- 
quently assessed and collected the assessments due under the certifi- 
cate. There was no purpose on the part of the member to deceive 
or mislead the society by concealing such disease at the time of his 
application. Held, that the provision of the constitution and by- 
laws mentioned was waived, and the society was liable on the cer- 
tificate. 

(For other cases, see Insurance, Cent. Dig. §§ 1837, 1866-1868; Dec. Dig. 
§ 724.) 


CLARK vs. MODERN WOODMEN OF AMERICA-* 


(Kansas City Court of Appeals. Missouri.) 


FRATERNAL INSURANCE—FORFEITURE. 

A fraternal benefit certificate, which provides that it will become void if 
the member engages in the liquor business, and which makes a part 
of the contract the by-laws, which prohibit a member from engag- 
ing in such business on pain of forfeiture of the certificate, issued on 
an application wherein the member stated that he was not engaged 


* Decision rendered, April 7, 1913. Rehearing denied, May 5, 1913 
156 S. W. Rep. 72. 
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in such business and agreed not to become so, and that he under- 
stood that the society did not indemnify against death “resulting 
from occupations prohibited by the by-laws,” is enforceable, though 
the member became engaged in the liquor business, and so continued 
until his death, where it did not result from such occupation. 

(For other cases, see Insurance, Cent. Dig. §§ 1893, 1894; Dec. Dig. § 
784.) 


STUBBS er aL. vs. BANKERS’ LIFE ASS’N. (No. 7,911.)* 
(Appellate Court of Indiana, Division No. 2.) 


MUTUAL BENEFIT INSURANCE—FORFEITURE FOR NON- 
PAYMENT OF ASSESSMENTS. 


The articles of incorporation of a benefit insurance society provided that 
the payment of all assessments should be secured by a guaranty fund 
contributed by each member according to age, this fund to be for- 
feited upon failure of a member to pay his assessments within the 
time prescribed by the by-laws; that the funds of the association 
should be kept separate and distinct and should be designated as the 
“guaranty fund,” the “benefit fund,’ the “reserve fund,” the “con- 
tingent fund,” and such others as might be established; that the 
guaranty fund should consist of the deposits pledged by each member 
for the prompt payment of assessments; that the deposits should 
consist of $1 for each year of the member’s age and might consist 
of cash or a note; that the benefit fund should consist of moneys 
collected for the payment of death losses and should be collected by 
pro rata assessments levied upon the guaranty fund; that the reserve 
fund should consist of all guaranty deposits forfeited to the asso- 
ciation of lapsed members, etc.; that this reserve should be set 
apart as an emergency fund for the purpose of providing for death 
losses in excess of 1 per cent of the membership per annum and for 
the purpose of temporary advances for the payment of death losses; 
and that each fund should be used expressly for the purpose indi- 
cated and no appropriation made of one fund for the purpose of 
paying a claim upon another except as provided with reference to 
the reserve fund. The by-laws provided that each assessment should 
be levied pro rata on the guaranty deposit of each member; that all 
payments except the payment of the amount due on guaranty notes 
were at the option of the member; that, in case of the termination 
of the membership by lapse or otherwise, the members should be 
liable for no further payment provided the notes for the guaranty 
deposit should have been paid; that, upon the failure of any mem- 
ber to pay any assessment or note, his membership should be for- 
feited and all payments forfeited to the association; and that upon 
the death of any member while in good standing, the guaranty de- 
posit or pledge should be returned to the beneficiary. A member's 
certificate provided that, upon failure to make any payment due the 
association, his guaranty deposit and all other payments should be 
forfeited and his membership cease. The note given by. him as the 
guaranty deposit provided that it was given for insurance and as a 
pledge that he would maintain his membership, that it would become 


* Decision rendered, April 16, 1913. 101 N. E. Rep. 638. 
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void in the event of his death before maturity, but in case of lapse 
of membership all unpaid installments should at once become due. 
Held, that the guaranty fund was intended as a pledge and induce- 
ment to members to continue in good standing, and, notwithstanding 
the provision of the articles of incorporation and by-laws that as- 
sessments should be levied pro rata on the guaranty fund, the failure 
to pay an assessment forfeited the member’s rights, and the society 
was not required to apply the guaranty on such assessment. 


For other cases, see Insurance, Cent. Dig. §§ 1895, 1896, 1903: Dec. 
Dig. § 750.) 


CLAIR Er aL. vs. SUPREME COUNCIL OF THE ROYAL 
ARCANUM.* 


(St. Louis Court of Appeals. Missouri.) 


FRATERNAL INSURANCE—BY-LAWS—SELF-EXECUTING. 

The by-laws of a fraternal beneficiary association, which declare that a 
member, who enters on a proscribed occupation, shall “thereby and 
thereupon stand suspended” and forfeit the rights of membership 
and in his certificate, which shall be void, and which requires the 
regent to announce tlie suspension in the council and the secretary to 
record such suspension with the date and announcement thereof, and 
immediately notify the supreme secretary, are self-executing against 
a member expressly agreeing in his application for a certificate to 
abide by their terms, and their violation by the member engaging 
in a proscribed occupation invalidates the certificate where the 
death of the member resulted from following the proscribed occupa- 
tion. 

(For other cases, see Insurance, Cent. Dig. $$ 1917, 1918; Dec. Dig. § 


756.) 
FRATERNAL INSURANCE—CONTRACTS--VALIDITY. 


It is competent for a fraternal beneficiary society and its members to 
provide in the contract of insurance and by-laws what occupations 
shall not be pursued under the penalty of forfeiture of the certificate, 
and the court will enforce contracts so made. 

(For other cases, see insurance, Cent. Dig. §§ 1893, 1894; Dec. Dig. § 
748.) 


FRATERNAL INSURANCE—FORFEITURE—WAIVER. 

The payment of an assessment by a member of a fraternal beneticiary 
society, whose certificate was forfeited by his engaging in a pro- 
hibited occupation, is not a waiver where the society did not know of 
his being so engaged. 

(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 

FRATERNAL INSURANCE—FORFEITURE OF CERTIFICATE— 
WAIVER. 

A forfeiture of a certificate issued by a fraternal beneficiary society, 
based on the member engaging in a prohibited occupation, is not 


* Decision rendered, April 8, 1913. Rehearing denied, April 22, 1913. 
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waived by conduct of the secretary of a local lodge who had no 
knowledge of the forfeiture at the time. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 










FRATERNAL INSURANCE—WAIVER—AUTHORITY OF OFFI- 
CERS. 

The acts of a mere ministerial officer of a subordinate lodge of a fra-- 
ternal beneficiary association, wholly unauthorized by the associa- 
tion or its superior officers, are not binding on the association as 
evincing a waiver of its rights and it is only when the act of the 
subordinate officer, unauthorized in the first instance, has been rati- 
fied, with knowledge of the facts by the superior officers, that it 
may be relied on as a waiver. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 













FRATERNAL INSURANCE—ESTOPPEL. 
The rule that any agreement or course of action on the part of an in- 
surer, which leads a beneficiary to honestly believe that by conform- 
ing thereto a forfeiture of the policy will not be insisted on, fol- 
lowed by due conformity by the beneficiary, and the incurring of 
expense in so doing estops the insurer from thereafter insisting on 
the forfeiture, presupposes authority in the person purporting to 
represent insurer, and the estoppel may not be invoked where the 
person acting had no authority to represent insurer, and he acted 
without the knowledge or consent of the superior officers of insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 





















METROPOLITAN LIFE INS. CO. or New York. vs. 
STIEWING.* 


(St. Louis Court of Appeals. Missouri.) 
















LIFE INSURANCE—MISREPRESENTATIONS AS TO AGE—EF- 
FECT. 

Under Rev. St. 1909, § 6937, providing that no misrepresentation made 
in securing a policy of life insurance shall be deemed material, or 
render the policy void, unless the matter misrepresented shall have 
contributed to the death of the insured, the provisions of a life 
policy, that proof of the actual age of insured may be required in 
the proofs of death, and the amount payable shall be the insurance 
which the premiums would have purchased at the true age, are un- 
enforceable, even though the insured misstated his age in applying for 
the insurance; and not only would any other construction violate 
the express language of the statute, but it would authorize the insur- 
ance company to substitute a new contract for the one made by the 
parties. 

(For other cases, see Insurance, Cent. Dig. § 539; Dec. Dig. § 250.) 


* Decision rendered, April 8, 1913. 155 S. W. Rep. 900. 
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GRAND LODGE A. O. U. W. oF Cotorapo vs. TAYLOR.* 
(Court'of Appeals of Colorado.) 


MUTUAL BENEFIT INSURANCE—LAWS OF THE ORDER— 
FORCE. : 

The rules and regulations of benefit insurance societies, providing such 
discipline as will enable them to promptly collect their dues and meet 
their obligations, will be enforced by the courts. 


(For other cases, see Insurance, Cent. Dig. § 1833; Dec. Dig. § 693.) 


* Decision rendered, April 14, 1913. 131 Pac. Rep. 783. 


MODERN WOODMEN OF AMERICA vs. METCALFE.* 
(Court of Civil Appeals of Texas. Ft. Worth.) 


FRATERNAL BENEFICIARY ASSOCIATIONS—PROCESS. 

Acts 3lst Leg. (1st Ex. Sess.) c. 36, § 19, prescribing a mode for service 
of citation on fraternal beneficiary associations, does not take away 
the right to serve them in the usual mode prescribed by general 
law, which mode must be adopted where the association has not 
complied with the act. 


(For other cases, see Insurance, Cent. Dig. § 1905; Dec. Dig. § 814.) 
* Decision rendered, Feb. 13, 1913. 154 S. W. Rep. 662. 
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FIRE. 
SUPREME COURT OF LOUISIANA. 


TRACY ET AL. 
VS. 


QUEEN CITY FIRE INS. CO. 


In RE QUEEN CITY FIRE INS. CO. (No. 19,684.)* 


FIRE INSURANCE POLICY—LIMITATION OF ACTIONS—IN- 
TERRUPTION OF PRESCRIPTION. 


The limitations of actions to one year, contained in fire insurance policies 
of the New York standard form, prescribed by section 22 of Act 
No. 105 of 1808, is not properly a contractual limitation, but is one 
specially prescribed by the law of Louisiana, and is governed by the 
rule laid down in Rev. Civ. Code, art. 3518, that prescription is in- 
terrupted by the citation of the defendant, even in a suit before a 
court without competent jurisdiction in the premises. 


(For other cases, see Insurance, Cent. Dig. §§ 1540, 1544-1550; Dec. 
Dig. § 622.) 
FIRE INSURANCE POLICY—CONSTRUCTION—VACANCIES. 


A policy of fire insurance in the standard form permits occasional or in- 
cidental vacancies for less than ten days. 


(For other cases, see Insurance, Cent. Dig. §§ 764-779; Dec. Dig. § 323.) 


Action by Mrs. Annie E. Tracy and others against the Queen 
City Fire Insurance Company. Judgment for plaintiff was af- 
firmed by the Court of Appeal, and defendant applies for certi- 
orari or writ of review. Affirmed. 


SmitH & CarmMoucueE, of Crowley, for Relator. 

Cuappuis & Hout, SHELBY TayLor, and JAMES A. GREMIL- 
LION, all of Crowley, for Respondent. 

LAND, J. 

[1] The policy of fire insurance declared upon by the plain- 
tiffs contains the following stipulations, to wit :— 

“No suit or action on this policy for the recovery of any 
claim shall be sustainable in any court of law or until after full 
compliance by the insured with all the foregoing requirements, 
nor unless commenced within twelve months next after the fire.” 

In Blanks vs. Insurance Co., 36 La. Ann. 602, the court said :— 

“The validity and legality of stipulations in policies of insur- 
ance limiting the time within which actions for claims thereunder 
may be brought have been affirmed by this court and the Su- 
preme Court of the United States. Edson vs. Merchants’ Ins. 


* Decision rendered, April 14, 1913. 61 S. Rep. 687. Syllabus by the 
Court. 
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Co., 35 La. Ann. 353; Riddlesbarger vs. Insurance Co., 7 Wall. 
386 [19 L. Ed. 257]. 

“It has also been settled by this court that the term ‘prose- 
cuted,’ as here used, means prosecuted by suit. Carraway vs. 
Insurance Co., 26 La. Ann. 298. 

“Such stipulations are therefore the law which the parties 
have made for themselves, and by which their rights and obliga- 
tions must be measured.” 

The stipulation referred to in that case provided “that all 
claims under this policy are barred, unless prosecuted within one 
year from date of loss.” 

In the Edson Case, the court, after holding that the stipulation 
was lawful, said :— 

“The question has been exhaustively considered and decided 
in the same sense by the Supreme Court of the United States, 
quoting numerous authorities and decisions and disposing of the 
very points here urged. Riddlesbarger vs. Hartford, 7 Wall. 
288 [19 L. Ed. 257].” 

It is, however, contended by the plaintiffs that the current 
of prescription was interrupted by the original suit brought about 
four months after the fire, but which was dismissed by this court 
on the ground that the court below was without jurisdiction ra- 
tione persone. The present action was subsequently instituted 
more than one year after the date of the fire. 

A similar contention was made in the Riddlesbarger Case, 
supra, and was overruled for the following reasons :— 

“The statute of Missouri, which allows a party who ‘suffers a 
nonsuit,’ in an action to bring a new action for the same cause 
within one year afterwards, does not affect the rights of the 
parties in this case. In the first place, the statute only applies 
to cases of involuntary nonsuit, not to cases where the plaintiff 
of his own motion dismisses the action. It was only intended to 
cover cases of accidental miscarriage, as from defects in the 
proof or in the parties or pleadings, and like particulars. In 
the second place, the rights of the parties flow from the contract. 
That relieves them from the general limitations of the statute, 
and, as a consequence, from its exceptions also. 

“The action mentioned, which must be commenced within 
twelve months, is the one which is prosecuted to judgment. The 
failure of a previous action for any cause cannot alter the case. 
The contract declares that an action shall not be sustained un- 
less such action, not some previous action, shall be commenced 
within the period designated. It makes no provision for any 
exception in the event of a failure of an action commenced, an‘! 
the court cannot insert one without changing the contract. 

“The questions presented in this case, though new to this 
court, are not new to the country. The validity of the limita- 
tions stipulated in conditions similar to the one in the case at bar 
has been elaborately considered in the highest courts of several 
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of the states and has been sustained in all of them, except in the 
Supreme Court of Indiana. 

“We have no doubt of its validity. The commencement, there- 
fore, of the present action within the period designated was a 
condition essential to the plaintiff's recovery; and this condition 
was not affected by the fact that the action, which was dismissed, 
had been commenced within that period.” 

This case has never been overruled, and is cited in 19 Cyc. 
go, with other cases, as sustaining the text as follows :— 

“But, even if a timely action is brought, a second action, com- 
menced after the contract has been completed, cannot be main- 
tained, although the first has been terminated by dismissal or 
nonsuit so that no trial has been had on the merits of the case.” 

On page 911, Id., we find the following note :— 

“Statutory provisions, as to second actions under the statute 

of limitations, do not apply so as to save the right to bring a sec- 
ond action after the contract period, after failure of the first 
action” 
—citing cases from six states, and Harrison vs. Hartford Fire 
Ins. Co. (C. C.) 67 Fed. 298. Cyc. cites a few cases to the 
contrary, where the first action was brought, in good faith, 
within the contract period, and on its dismissal a new action was 
promptly instituted. 

But it is contended by the plaintiffs herein that section 22 
(page 151) of Act No. 105 of 1898 provides that “no fire in- 
surance company shall issue fire insurance policies on property 
in this state other than those which shall conform to the New 
York standard form of fire insurance policy”; and, that form 
having been prescribed by law in this state, the limitation of one 
year stipulated therein is a statutory prescription, and not a 
contractual bar. Plaintiffs cite the case of Hamilton vs. Royal 
Insurance Company of Liverpool (Court of Appeals N. Y.), 156 
N. Y. 327, 50 N. E. 863, in which the syllabus reads as follows: 

“The limitation of action to one year contained in fire insur- 
ance policies of the standard form, being prescribed by the statu- 
tory form, and not subject to variation or omission by the par- 
ties, is not properly a contractual limitation, but is one specially 
prescribed by law, within Code Civ. Proc. 414.” 

The same case is reported in 42 L. R. A. 485. The decision 
was rendered by a divided court; two of the justices dissenting 
We make the following extracts from the majority opinion :— 

“The claim that the limitation in this case was by contract 
can hardly be sustained. It is true that it was inserted in the 
policy and was in the force of a contract. It was not, however, 
made a part of the policy by virtue of any agreements between 
the parties, but by the command of the statute. The parties had 
no volition in the matter. They could have provided no different 
period of limitation. The law establishes the period of limita- 
tion and forbids the parties from disregarding it. * * * 

Vol. XLII.—63. 
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Practically, then, the limitation in this case was specially pre- 
scribed by law.” 

The statutory requirement that the stipulation in question shall 
be inserted in all fire insurance policies distinguishes the Ham- 
ilton Case from the Riddlesbarger Case and others on the same 
line. 

The case before us is on all fours with the Hamilton Case, and 
the reasoning of the majority opinion therein commends itself 
to our judgment. Where the law directly or indirectly prescribes 
a limitation of actions, in logic and reason, such limitation should 
be controlled and governed by the general provisions of the law 
relating to the subject. In all statutes of limitations, there are ex- 
ceptions in favor of a certain class of persons, such as minors 
and interdicts, and provisions relating to the interruption of the 
current of prescription by acknowledgement, judicial demand, 
etc. Where, as in the case at bar, the law prescribes the limita- 
tion, and the parties cannot help themselves, there is no good 
reason in law or in equity for not applying the general rules of 
prescription laid down in the Civil Code, one of which provides 
that citation shall interrupt prescription, ‘““whether the suit has 
been brought before a court of competent jurisdiction or not.” 
Article 3518. 

[2, 3] On the question of fact of the vacancy of the leased 
premises for ten days, without a permit, the Court of Appeal 
found against the defendant. No manifest error appears in the 
finding. We have held in numerous. cases that we would not 
review the judgment of the Court of Appeal on question for fact, 
except in clear cases of abuse of discretion or denial of justice. 
According to the facts found by the Court of Appeal, the in- 
sured premises were vacant, between permits, only two days, 
and the property was occupied by a tenant when the loss oc- 
curred. The most that can be deduced from the evidence is a 
vacancy for six or seven days. Nonoccupancy for less than ten 
days at a time does not work a forfeiture. Where buildings in- 
tended for rental are insured, the insurer must be aware that 
an occasional vacancy will be necessary incident to such use. 
The standard form of policy was designed to change the rule 
that an incidental vacancy does not avoid the policy, unless the 
risk be increased. 10 Cyc. 732, 733, note 94. But the standard 
policy by its very terms permits an occasional or incidental va- 
cancy of less than ten days. 

It is therefore ordered that the judgment of the Court of Ap- 
peal be affirmed, and that defendant pay costs in this court. 





Ohio Farmers’ Ins. Co. vs. Glaze. 


APPELLATE COURT OF INDIANA. 


Division No. I 


OHIO FARMERS’ INS. CO. 
. US. 


GLAZE (No. 7,967.)* 


FIRE INSURANCE—PROOF OF LOSS—SUFFICIENCY. 

Where insured in a fire policy covering a stock of merchandise fur- 
nished all the proof of loss that he could furnish because of the 
destruction by fire of the original bills rendered for the merchandise, 
and who procured statements made by merchants from whom he had 
made purchases, copies of which were furnished insurer, and he 
furnished an unverified invoice of the goods which the adjuster 
accepted, he substantially complied with the policy stipulating that 
insured must furnish a verified statement showing the cash value 
of each item of property destroyed and the amount of loss thereon, 
and insurer was liable on the policy, notwithstanding the waiver 
agreement made subsequent to the loss and stipulating that any 
action taken by insurer in investigating the amount of loss could not 
operate as a waiver of any of the conditions of the policy. 


(For other cases, see Insurance, Cent. Dig. § 1349; Dec. Dig. § 545.) 


CONTRACTS—CONSTRUCTION. 


Provisions in a policy inserted for the sole benefit of insurer will be 
most strongly construed in favor of insured. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 


WAIVER OF CONDITIONS OF CONTRACT—AUTHORITY OF 
AGENT. 


A stipulation in a fire policy, that no agent has power to waive any con- 
dition of the contract unless by written indorsement thereon, re- 
fers only to conditions essential to make the contract binding in 
the first instance and to its continuing force and obligation until a 
loss occurs, and after a loss an agent with power to adjust the loss 
may waive the proof of loss required by the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1374-1377; Dec. Dig. § 
556.) 


Appeal from Circuit Court, Harrison County; William Ridley, 
Judge. 

Action by Andrew J. Glaze against the Ohio Farmers’ Insur- 
ance Company. From a judgment for plaintiff, defendant ap- 
peals. Affirmed. 


Major W. Funk and Grorcrk K. Gwartnery, both of Cory- 
don, and L&E Exuiort, of Seville, Ohio, for Appellant. 

Wii.1aM T. ZENor and Grorce B. McIntyre, both of New 
Albany, and Austin B. Corsin, of Tell City, for Appellee. 


* Decision rendered, May 8 1913. 101 N. E. Rep. 734. 
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SHEA, 

Action by appellee against appellant to recover upon a rag in- 
surance policy executed by the latter to him. ‘ihe amended 
complaint was in two paragraphs. Appellant’s demurrer to each 
paragraph was overruled. Answer in general denial. The is- 
sues formed were tried by jury; finding and judgment in favor 
of appellee. Appellant’s motion for peremptory instructions to 
find in its favor was overruled. 

The only errors argued and not waived by appellant are the 
overruling of its motion for peremptory instructions and the 
overruling of its motion for a new trial. 

The reasons urged in support of the motion for a new trial 
are that the verdict is not sustained by sufficient evidence, and 
is contrary to law. Appellant’s counsel in their brief expressly 
state that: “Of the several errors assigned for the reversal of 
this case, they all revert back to the fact of the insufficiency of 
the evidence to sustain the verdict.” The court will therefore 
consider this proposition first. 

The evidence shows: That the policy sued on was for the 
sum of $1,100; $600 on appellee’s two-story frame metal roof 
storeroom, and $500 on his stock of groceries, patent medicines, 
hardware, and dry goods contained in said building. That it was 
executed by appellant’s agent on December 21, 1908, and ap- 
pellee paid the premiums due, receiving from the agent a re- 
ceipt for same. The fire occurred about midnight or 1 o'clock 
on the night of December 22d-23d. About December 20, 1908, 
appellee commenced to take an inventory of the stock of goods 
contained in his store, and had partially completed it on Decem- 
ber 22d. This consisted of counting some of the goods, weighing 
those that sold by weight and making a list of same, putting 
down the prices paid by appellee, which he took from the bills 
rendered at the time he purchased the goods. The fire was dis- 
covered by appellee’s daughter, who occupied a room in his 
dwelling house, which was a separate building situated about two 
feet from the storeroom. The storeroom was heated by a large 
cast-iron stove placed in the center of the lower floor, and con- 
nected by pipes with a chimney. The pipes were in good condi- 
tion, and the stove had been in use for about a year. The build- 
ing was also in good condition and repair, and had been recently 
painted. All appellee was able to save was a telephone box and 
some books; the store and its contents being completely de- 
stroyed. Appellee notified appellant’s agent Gwartney of the 
fire the next day. On January 5, 1909, appellant’s adjusting 
agent Chalfant called and made an examination of the loss. He 
asked appellee if he had a list of the property lost, and appellec 
told him as well as he could about the condition ofthe prop- 
erty. The agent then asked if he had the bills, to which appel- 
lee replied that he had not, everything had been destroyed but 
the books, and this was not in the books. Appellee told him of 
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the invoice and offered to get it, but the adjusting agent said: 
‘Never mind, we generally require parties under such circum- 
stances to get duplicate bills from the merchants they buy from 
for the last year past.” Appellee thereupon furnished him the 
names of the merchants with whom he ‘had been trading, and 
the adjuster made a note of them, saying he would see them 
himself. Appellee informed the adjuster that he had paid cash 
for the goods, and they never had any bills. The adjusting 
agent then requested appellee to sign a nonwaiver agreement, 
which appellee hesitated to do until informed that it would not 
interfere with his policy in any way; that the “meaning of it 
was it would give them and me unlimited time in making in- 
vestigation as to the bills’; that appellee would hear from him 
in eight or ten days. Appellee’s understanding was that the 
adjuster was to see the parties first, but, failing to hear from 
him, appellee called on them himself, and got statements from all 
of them. These statements were introduced in evidence, and 
many of them were to the effect that the merchant was unable 
to furnish information as to the exact amount of the purchases; 
the goods having been paid for in cash, and no record kept ex- 
cept a cash book entry. Copies of the statements obtained were 
made and forwarded to appellant’s agent Gwartney. About three 
weeks later a second adjusting agent came, and appellee was 
notified to come to Gwartney’s office. The adjusting agent made 
some figures and calculations, and appellee gave him the meas- 
urements of the building, which the agent estimated as being 
worth $1,200. When appellee showed him the invoice of goods, 
he asked to take it with him; but appellee retained the original 
and had two copies made, one of which he furnished the ad- 
justing agent. Appellee asked the agent when he would hear 
from him, or if there was anything further, and he said, “No, 
not at present”; that appellee would “hear from the company in 
a short time.” The adjusting agent took the copy of the invoice 
with him, but did not ask appellee to swear to it. Appellee heard 
nothing further from the company in regard to the loss. He 
wrote the company direct at Le Roy, Ohio, several times, asking 
for information as to what they intended to do, but received no 
reply. This was about a month or six weeks after he met the 
adjusting agent at Gwartney’s office. Appellee also wrote to 
Gwartney, and heard from him to the effect that the company 
still insisted upon fuller and more complete statements than 
those appellee had forwarded. Appellee insists that he obtained 
from the merchants with whom he traded all he could get in the 
way of statements and duplicate bills. There never has been any 
settlement of the loss or any part of it by the company. The 
complaint which was filed on November 15, 1909, alleged that 
the claim was more than eight months past due. 

[1] Appellant insists that there has been a failure of com- 
pliance with the following requirements of the policy: “And, 
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within sixty days after thé fire, unless such time is extended in 
writing by this company (appellee) shall render a statement to 
this company, signed and sworn to * * * stating the knowl- 
edge and’ belief of the insured as to the time and origin of the 
fire; the interest of the assured and of all others in the prop- 
erty; the cash value of each item thereof and the amount of 
loss thereon; all incumbrances thereon; all other insurance, 
whether valid or not, covering any of said property; and a 
copy of all the descriptions and schedules in all policies; any 
changes in the titles, use, occupation, location, possession, or 
exposure of said property siuce the issuing of this policy; by 
whom and for what purpose any building herein described and 
the several parts thereof were occupied at the time of fire; and 
shall furnish, if required, verified plans and specifications of 
any building fixtures, or machinery destroyed or damaged, etc.” 

The policy contained a nonwaiver clause. It is also shown in 
evidence that in addition to this clause a nonwaiver agreement 
was signed on the day the adjuster Chalfant visited the scene 
of the fire, as follows: “It is hereby mutually stipulated and 
agreed by and between Andrew J. Glaze, party of the first part, 
and Ohio Farmers’ Insurance Company of LeRoy, Ohio, and 
other companies signing this agreement, party of the second part, 
that any action taken by said party of the second part, in investi- 
gating the cause of fire or investigating and ascertaining the 
amount of loss and damage to the property of the party of the 
first part caused by fire alleged to have occurred on 23d day 
of December, 1908, shall not waive or invalidate any of the con- 
ditions of the policy of the party of the second part, held by 
the party of the first part and shall not waive or invalidate any 
rights whatever of either of the parties to this agreement. The 
intent of this agreement is to preserve the rights of all parties 
hereto and provide for an investigation of the fire and the de- 
termination of the amount of the loss or damage, in order that 
the party of the first part may not be delayed unnecessarily in 
his business and in order that the amount of his claim may be 
ascertained and determined without regard to the liability of the 
party of the second part.” 

It is the opinion of this court that under the authorities of both 
this and the Supreme Court there was a substantial compliance 
with all the provisions of the policy imposed upon appellee. He 
furnished all the proof of loss that he was able to furnish, be- 
cause of loss of the original bills rendered for the goods. He 
supplied this loss in accordance with the requirements of ap- 
pellant to the extent of his ability, by having statements made by 
numerous merchants from whom he made purchases, during the 
time required by the company, copies of which were furnished 
appellant. He furnished an invoice of the goods, which was 
accepted by the adjuster of the company without requiring a 
verification thereof. 
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It has been held in this state in well-considered cases, where 
an insurance company, in answer to a suit on a policy of insur- 
ance, alleges a failure on the part of the insured to produce bills, 
a reply that they were destroyed by fire furnishes a good‘excuse. 
Aurora Fire Ins. Co. vs. Johnson, 46 Ind. 315; Germania Ins. 
Co. vs. Johnson, 46 Ind. 31; German Alliance Ins. Co. vs. 
Newbern, 25 Okl. 489, 106 Pac. 826, 28 L. R. A. (N. S.) 337; 
Franklin Ins. Co. vs. Culver, 6 Ind. 137. It must follow there- 
fore that the law of this state is that, where sufficient reason is 
given for not producing books and papers required by the policy, 
it meets the requirements of the law. 

[2] It has also been repeatedly decided in this state that, where 
provisions in an insurance policy are inserted for the sole benefit 
of the insurance company, they will be most strongly construed 
in favor of the insured. Continental Ins. Co. vs. Vanlue, 126 
Ind. 410, 415, 26 N. E. 119, 10 L. R. A. 843; Behler’s Adm’x 
vs. German Mutual Fire Insurance Co., 68 Ind. 347, 351; Mil- 
waukee Mechanics’ Ins. Co. vs. Niewedde, 12 Ind. App. 145, 39 
N. E. 757; Aétna Ins. Co. vs. Strout, 16 Ind. App. 160, 44 N. E. 
934; Kentucky, etc., Ins. Co. vs. Jenks, 5 Ind. 96; Indiana Mu- 
tual Fire Ins. Co. vs. Conner, 5 Ind. 170. 

[3] A stipulation in a policy that “no agent has power to 
waive any condition of this contract unless by written indorse- 
ment hereon” refers to conditions essential to make the con- 
tract obligatory and binding between the parties in the first in- 
stance, and to its continuing force and obligation till loss oc- 
curs, but does not refer to stipulations requiring the assured 
to make proof of loss in a special manner, and such stipulations 
may be waived by an agent without indorsement. Indiana Ins. 
Co. vs. Capehart, 108 Ind. 270, 8 N. E. 285; Havens vs. Home 
Ins. Co., 111 Ind. 90, 12 N. E. 137, 60 Am. Rep. 689; Com- 
mercial, etc., Ins. Co. vs. State ex rel. Smith, 113 Ind. 331, 335, 
15 N. E. 518; Phenix Ins. Co. vs. Pickel, 3 Ind. App. 332, 334, 
29 N. E. 432. 

Although an insurance policy on its face prohibits any agent 
from waiving any of its conditions where other proofs than 
those required in the policy are accepted by an agent of .the 
company, duly authorized to act with reference to that sub- 
ject, the company will be deemed to have waived the proof re- 
quired by the policy. Indiana Ins. Co. vs. Capehart, supra; 
Germania Ins. Co. vs. Pitcher, 160 Ind. 392, 64 N. E. 921, 66 
N. E. 1003. See, also, American Fire Ins. Co. of New York 
vs. Sisk, 9 Ind. App. 305, 36 N. E. 659; Western Assurance Co. 
vs. McCarthy, 18 Ind. App. 48 N. E. 265; German-American 
Ins. Co. vs. Sanders, 17 Ind. App. 134, 46 N. E. 535; tna 
Ins. Co. vs. Shryer, 85 Ind. 362; Indiana Ins. Co. vs. Pringle, 21 
Ind. App. 559, 52 N. E. 821. 

So it must be held, in this case, we think, in all fairness, that 
the waiver clause in the policy, as well as the waiver agreement 
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subsequently procured of the insured by the adjuster of the 
company, cannot be held to require impossible things of a prop- 
erty owner who has paid for his insurance and sustained a loss 
about which no question is raised in the evidence except as to 
the amount thereof, and, that question being settled adversely to 
appellant’s contention by the jury, this court cannot disturb the 
verdict. 

It follows that the judgment is sustained by sufficient evidence 
and is not contrary to law. 

The motion for peremptory instructions was properly waived. 

We have also examined the instructions which were given over 
objections, and those which were refused over objections, and 
find the law was correctly stated within the issues and the evi- 
dence. No error appears in the record which warrants this court 
in reversing the case. 

Judgment affirmed. 


KANSAS CITY COURT OF APPEALS. 


MissourI. 


HARWOOD 
VS. 


NATIONAL UNION FIRE INS. CO.* 


FIRE INSURANCE—WAIVER OF CONDITIONS. 

Where a fire insurance policy prohibited concurrent insurance in ex- 
cess of $1,500, the fact that insured at the time of taking the policy 
informed the agent that he expected to carry concurrent insurance 
to the amount of $2,000 does not constitute a waiver, for an agree- 
ment by the agent of an insurer that a future breach would be con- 
doned and would not terminate the policy does not constitute a 

, Waiver. 
(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


FIRE INSURANCE—WAIVER. 


The retention by the insurer of the premium paid by the insured does 
not constitute a waiver of breach of a warranty limiting the amount 
of concurrent insurance, where the insurer had no notice of the 
breach. 

(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 


FIRE INSURANCE—CONDITION—BREACH. 
Where a fire policy provided that concurrent insurance should be lim- 
ited to $1,500, the insured’s breach of that condition will avoid the 


* Decision rendered, April 7, 1913. Rehearing denied, May 5, 1913. 156 
S. W. Rep. 475. 
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policy, notwithstanding Rev. St. 1909, §§ 7024, 7025, respectively 
providing that the warranty of any fact or condition made in an ap- 
plication when not material to the risk insured against shall be con- 
strued as a representation only, and that the warranty of any fact 
made a part of a policy not materially affecting the risk shall be 
construed as a representation, for prior to the passage of this legis- 
lation the condition named was construed as a promissory warranty, 
a breach of which would avoid the policy, and the statutes cited 
refer in terms only to warranties made at the inception of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 856-873; Dec. Dig. § 336.) 


Appeal from Circuit Court, Johnson County; A. A. Whitsett, 
Judge. 

Action by W. E. Harwood against the National Union Fire 
Insurance Company. From a judgment for plaintiff, defendant 
appeals. Reversed. 


Epmunp H. McVey, of Kansas City, Nick M. Braptey, of 
Warrensburg, and CiypE Taytor, of Kansas City, for Appellant. 
J. W. SuppatH’ & Son, of Warrensburg, for Respondent. 


Jounson, J. 

This is an action on a policy of fire insurance. Plaintiff re- 
covered judgment in the circuit court, and defendant appealed. 
By the terms of the policy defendant insured a livery stock 
owned by plaintiff in Warrensburg in the sum of $1,000. The 
policy was issued November 15, 1910, to cover a period of one 
year from that date, and on its face recited “$1,500.00 other in- 
surance concurrent herewith permitted.” It was agreed that 
“this entire policy, unless otherwise provided by agreement in- 
dorsed hereon or added hereto, shall be void if the insured has 
or shall hereafter make or procure any other contract of insur- 
ance whether valid or not, on the property covered in whole or 
in part by this policy.” Other clauses provided: “This com- 
pany shall not be liable beyond the actual cash value of the 
property at the time any loss or damage occurs, and the loss or 
damage shall be ascertained, or estimated according to such ac- 
tual cash value with proper deduction for depreciation however 
caused. * * * This company shall not be liable under this 
policy for a greater proportion of any loss on the described 
property * * * than the amount hereby insured shall bear 
to the whole insurance, whether valid or not, or by solvent or 
insolvent insurers, covering such property.” The evidence of 
the plaintiff shows that the value of the property was $4,316.80 
and that the loss caused by the fire which occurred September 
21, 1911, was $3,797.80. Defendant refused to pay the loss; the 
refusal being based party on the ground of a breach by plaintiff 
of the stipulation relating to concurrent insurance and this suit 
followed. The answer pleads the stipulation and _plaintiff’s 
breach thereof as a complete defense to the action, but does not 
allege that the stipulation constituted a warranty material to the 
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risk and but for which the policy would not have been issued. 
The reply admits the charge of overinsurance, but pleads a 
waiver and denies “that said conditions and agreements were 
or are material to the risk insured against * * * or that 
the failure to comply therewith, if plaintiff had so failed, is or 
would be material to the risk insured against.” The cause was 
tried on the theory that the questions of whether or not the 
conditions relating to other insurance were in the nature of a 
warranty and were material to the risk were properly raised 
by the pleadings. The court, adopting the view of counsel for 
plaintiff that the condition in question was controlled by the 
provisions of sections 7024 and 7025, Rev. Stat. 1909, permitted 
plaintiff, over the objection of defendant, to introduce expert 
evidence to the effect that the overinsurance was not material 
to the risk, and in the instructions to the jury given at the re- 
quest of plaintiff submitted the question of the materiality of 
the overinsurance as an issue of fact. Defendant offered no 
evidence, but stood in the trial court, and stands here, on its 
demurrer offered at the close of plaintiff's evidence. 

[1] Point is made by plaintiff that the omission of the an- 
swer to allege affirmatively that the alleged warranty was ma- 
terial to the risk is fatal to the defense under consideration. 
The rule we applied in Dolan vs. Insurance Co., 88 Mo. App. 
loc. cit. 675, disposes of the point adversely to the contention of 
plaintiff: ‘Defendant’s answer fails to allege that the war- 
ranties set up therein were material to the risk and but for which 
the policy would not have been issued. But no objection was 
made on that account, and the case was tried throughout on the 
theory that the issues were made up. Plaintiff himself, in his 
instructions, affirmatively submits that question to the jury. It 
is now too late to insist on such point.” 

[2] It appears from the evidence that when the policy in suit 
was issued plaintiff had other insurance of $1,000. A week 
later he procured another policy of $1,000, bringing the con- 
current insurance to $2,000, which was $500 in excess of that 
allowed by the stipulation in question. Plaintiff testified that 
he informed defendant’s agent at the time he agreed to take the 
policy that he expected to carry other insurance in the amount 
to $2,000, but afterward he accepted the policy restricting such 
insurance to $1,500 without protest, and he did not advise de- 
fendant of the procurement of the later policy. The evidence of 
plaintiff therefore fails to support his claim of waiver. 

[3] We held in the recent cases of Rogers vs. Insurance Co.,, 
155 Mo. App. 276, 136 S. W. 743, and Patterson vs. Insurance 
Co., 164 Mo. App. 157, 148 S. W. 448, that an agreement of 
the agent of the insurer that a future breach by the insured of 
one of the stipulations of the policy would be condoned and not 
allowed to terminate the policy would not constitute a waiver 
of such future breach. There is no charge of fraud or deceit 
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on the part of the agent, and to give effect to such antecedent 
oral agreement would violate the elementary rule that merges 
such agreements into the written contract. Since it does not 
appear that defendant had notice of the procurement of the 
overinsurance, we do not perceive any good reason for the 
suggestion that it waived any right reserved in the policy by 
retaining the premium paid by plaintiff. Certainly a breach of 
a warranty or condition subsequent by the insured cannot im- 
pose any duty on the insurer to act in disapproval or condonation 
of such breach until the fact of its existence becomes known to 
him. Having found there is no substantial issue of waiver in 
the case, we turn to the solution of the question that is the real 
bone of contention between the parties, 7. e., the legal effect that 
should be accorded the agreement in the policy relating to con- 
current insurance. 

[4, 5] The overinsurance did not exist at the time of the 
delivery of the policy, and consequently there had been no mis- 
representation by plaintiff as to an existing fact. Counsel for 
plaintiff contend that the agreement in so far as it related to 
future insurance fell under the purview of sections 7024 and 
7025, Rev. Stat. 1909, and should be regarded as a mere represen- 
tation which could not give defendant a ground of forfeiture 
unless it were material to the risk, and that the question of such 
materiality is presented by the evidence as involving an issue of 
fact for the jury to determine. 

On the other hand, counsel for defendant argue that the 
agreement, in its relation to the present question, was unaffected 
by those statutes and should be construed as a promissory war- 
ranty in the nature of a condition subsequent, and that the breach 
of the condition forfeited the policy, regardless of all other 
considerations. Further, counsel say that “even if it were the 
law of the case that plaintiff’s violation of the contract after the 
same was made must materially affect the risk before it avoided 
the policy, yet the court should have declared as a matter of law 
that the admitted breach thereof did materially affect the risk 
and that the policy was void.” 

The statutes thus discussed were enacted in 1897 and appear 
in the Revision of 1899 as sections 7973 and 7974. First we 
shall inquire into the construction the law, prior to this enact- 
ment, gave to stipulations in fire insurance policies relating to 
concurrent insurance. They were regarded and treated as war- 
ranties and not as mere representations; without regard to the 
question of the actual effect on the risk of a breach of such an 
agreement, the cases held, as a matter of law, that overinsurance 
in any substantial sum being made material to the risk by the 
agreement of the parties should be treated as the breach of a war- 
ranty and as a forfeiture of the policy. In Hutchinson vs. In- 
surance Co., 21 Mo. 97, 64 Am. Dec. 218, the Supreme Court 
said: “A warranty, in the law of insurance, is a written stipula- 
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tion in the policy, applicable either to matters present or future, 
and, in the former case, is called an affirmative, and in the lat- 
ter, a promissory, warranty. And the policy being signed by 
the underwriters only, these warranties are made effectual by 
treating them as conditions precedent, upon the truth or ful- 
fillment of which the entire contract depends. * * * Under- 
writers rely more upon the interest than the morals of the in- 
sured for protection against the carelessness of owners in the 
preservation of the insured property, and therefore always leave 
a sufficient amount uncovered by the policy to make it the inter- 
est of the insured to take proper care of it. To enable them to 
do this, it is necessary, of course, that they should be informed 
whether the property, upon which they are about to take the risk, 
is covered by any existing policy, and, if so, to what extent; and 
that the risk may not afterwards be increased without their 
knowledge or consent, by the subsequent act of the insured, in 
covering his remaining interest, either wholly or partially, with 
additional policies, from other underwriters, this stipulation, 
looking not only to the present, but to’the future condition of 
the property in reference to other insurance upon it, and the 
consequent increased risk on the part of the underwriters, is in- 
serted as a condition in the policy.” 

It will be observed that this opinion regards a promissory war- 
ranty, t. ¢., the promise of the insured not to overinsure the 
property in the future, as a condition precedent. In the recent 
case of Mathews vs. Modern Woodmen, 236 Mo. 326, 139 S. W. 
151, Ann. Cas. 1912D, 483, the Supreme Court speak of such a 
promise as a promissory warranty in the nature of a condition 
subsequent, but this difference is immaterial to the present in- 
quiry. Whether a condition precedent or subsequent, the courts 
of this state, in a number of decisions, beginning with the 
Hutchinson Case and ending with the Mathews Case, have held 
uniformly that a stipulation restricting concurrent insurance is 
a warranty presumed in law to be material to the risk and that 
any substantial breach of such warranty ipso facto would work 
a forfeiture. Dolan vs. Insurance Co., supra. 

Turning to the enactment of 1887 (sections 7024 and 7025, 
Rev. Stat. 1909), we find it has been construed by both the 
Supreme Court and the St. Louis Court of Appeals as having 
the effect of converting into a mere representation a stipulation 
relating to existing facts which before had been treated by the 
courts as a condition precedent but not as affecting the construc- 
tion of executory warranties. As is said by the St. Louis Court 
of Appeals in Hoover vs. Insurance Co., 93 Mo. App. 111, 69 S. 
W. 42: “It cannot be claimed successfully that the stipulation 
on which defendant relies on this appeal is defeated by provi- 
sions of the act of 1897 already quoted. The first section of that 
act, relating to warranties or conditions in applications for in- 
surance, has, obviously, no bearing on the facts at bar. The 
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second section comes. nearer to the facts of the present litiga- 
tion; but it does not, in our opinion, avoid the terms of the al- 
ready quoted stipulation on which the defendant counts. The 
word ‘condition,’ in the second section of the aforesaid law of 
1897, clearly refers to facts existing, or said or supposed to ex- 
ist, at the time the policy is made. The fact that the matters re- 
ferred to in that section are to be deemed and construed as 
‘representations only’ clarifies the meaning of the word ‘condi- 
tion’ as used in the opening lines of that section.” 

This view of the statutes is expressly approved by the Su- 
preme Court in Mathews vs. Modern Woodmen, supra, where, 
in construing a statutory provision relating to life insurance, to 
the effect that “no misrepresentation made in obtaining or se- 
curing a policy of insurance * * * shall be deemed material,” 
etc., the opinion says: “The phraseology is inapt to cover prom- 
ises refering to the future and to be kept or broken after the 
policy takes effect. A provision of somewhat similar character 
in the statute relating to fire insurance has been construed that 
way. Hoover vs. Insurance Co., 93 Mo. App. 111 [69 S. W. 
42].” 

This positive approval of the Hoover Case makes it a binding 
authority which we must follow. The statutes do not cover 
promissory warranties or executory agreements. Counsel for 
plaintiff argue that the Hoover Case, in effect, is overruled by 
the St. Louis Court of Appeals in the later case of Burge vs. 
Insurance Co., 106 Mo. App. 244, 80 S. W. 342. There is no 
vital conflict between the two cases. In the Burge Case the 
policy which covered a stock of merchandise, provided that the 
total insurance on the stock should not exceed three-fourths of 
its value. The dispute was not regarding the amount of the 
stock when the policy was issued, but a forfeiture was claimed 
on the ground that at the time of the fire the total insurance ex- 
ceeded three-fourths of the value of the stock. As is said in the 
opinion, the question was “whether the limitation in this con- 
tract against insurance in excess of three fourths of the value of 
the stock bound the proprietors never to let their insurance on 
the stock exceed three-fourths of its value under penalty of for- 
feiting their right to indemnity if a loss occurred.” The court 
properly answered this question in the negative, as did this court 
in the later case of Surface vs. Insurance Co., 157 Mo. App. 
570, 139 S. W. 262, where we say: “The courts of this state 
very properly have disapproved the theory that the statute re- 
quires the insured to keep his insurance within the three-fourths 
limit. Property of all kinds more or less is subject to depreciation 
and to fluctuations in market value. E'specially is this true of 
stocks of merchandise which, in addition to ordinary deprecia- 
tion and change in market value, undergo daily alterations from 
purchases and sales. It is a matter of common knowledge that 
merchants carry much heavier stock at some periods of the year 
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than at others, and the law does not contemplate the absurdity 
of compelling them to preserve a fixed margin between the value 
of their stocks and the insurance carried. Therefore, as Judge 
Nortoni observed in Stevens vs. Insurance Co., 120 Mo. App. 
loc. cit. 108 [96 S. W. 690]: ‘The section of the statute quoted 
renders the policy on chattels valued only in so far as it pre- 
cludes the company from denying their value as mentioned when 
the insurance was written, and, aside from this, it does not in- 
fluence the question in the least. Howerton vs. Insurance Co., 
105 Mo. App. 575, 80 S. W. 27; Burge Bros. vs. Insurance Co. 
[106 Mo. App. 244, 80 S. W. 342; Gibson vs. Insurance Co.] 
82 Mo. App. 515.’” 

But in the present case, as in the Hoover Case, the subject of 
insurance was not a stock of merchandise subject to constant 
changes and fluctuations in value, but personal property in- 
tended to be kept by the insured during the period of the insur- 
ance. The policy is a valued not an open policy, and, since the 
rules of the Burge and Surface Cases are peculiar to cases where 
the subject of insurance is being constantly changed by losses 
and additions resulting from sales and purchases, they have no 
application to cases that are devoid of such features. 

It follows from what we have said that the issue of whether 
or not the breach of the promissory warranty was material to 
the risk is not germane, and, since the excess insurance was a 
substantial amount, the court should have held the policy for- 
feited and peremptorily directed a verdict for defendant. 

The judgment is reversed. All concur. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


FourtTH CIRcvuIrT. 


BANK OF BRUNSON 


vs. 


ZETNA INS. CO. or Hartrorp, Conn. (No. 1,137.)* 


INSURANCE AGENTS—AUTHORITY—QUESTION FOR JURY. 

Under the South Carolina statute (Civ. Code 1902, § 1810), which pro- 
vides that one shall be held to be the agent of a foreign insurance 
company in soliciting insurance, delivering policies, adjusting losses, 
etc., it can be found that local agents, through whom a policy was 


* Decision rendered, Mar. 6, 1913. 203 Fed. Rep. 810. 
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issued, and who countersigned it and consented to its assignment 
for the insurance company, were authorized to waive proof of loss. 


(For other cases, see Insurance, Cent. Dig. §§ 948-951, 956-965; Dec. 
Dig. § 375.) 
PROOF OF LOSS—WAIVER—JURY QUESTION. 


In an action on a fire policy, whether insurer waived proof of loss held, 
under the evidence, a jury question. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


In Error to the District Court of the United States for the 
District of South Carolina, at Charleston; Henry A. M. Smith, 
Judge. 

Action by the Bank of Brunson against the A%tna Insurance 
Company of Hartford, Conn. Judgment for defendant, and 
plaintiff brings error. Reversed and remanded. 


Before Pritchard, C. J., and Boyd and Dayton, D. JJ. 


GrorcE H. MorFert, of Charleston, $. C. and W. B. DE Loacu, 
of Camden, S. C., for Plaintiff in Error. 

Ernest L. VisanskKa, of Charleston, S.C. (Smythe, Frost & 
Visanska, of Charleston, S. C., on the brief), for Defendant in 
Error. 

Boyp, D. J. 

The facts will be stated in the course of this opinion. This suit, 
which was originally brought in a state court of South Carolina, 
and removed for trial upon the petition of the defendant to the 
United States court, is an action at law upon a policy of insur- 
ance issued by the AXtna Insurance Company, thé defendant in 
error, to one J. C. Langford, on the 7th of July, 1905; the date 
of expiration being July 7, 1910. The policy was for $2,500 on 
a dwelling house described therein, including-heating, lighting ap- 
paratus, etc, and $500 on furniture. The value of the building was 
stated to be $33,500, but the insurer and the holder of the policy, 
by the terms of the contract, fixed the amount of insurance to be 
carried on the house at $2,500 as before stated. This policy was 
duly assigned by Langford to the Bank of Brunson, the present 
plaintiff in error, which assignment was consented to by the 
insurance company whilst the policy was in force. W. H. Dowl- 
ing & Son, of Hampton, S. C., a partnership composed of the 
said W. H. Dowling and J. T. Dowling, where the local agents 
of the defendant company, through whom the contract was 
entered into the policy issued. Some time about the 27th of Oc- 
tober, 1908, the building insured was totally destroyed by fire, 
and thereupon the Bank of Brunson, through its cashier, sent 
the following letter, which bore date October 28, 1908 :— 

“Bank of Brunson, Brunson, S. C., October 28th, 1908. 

“Messrs. W. H. Dowling & Son, Agts. for Attna Insurance 
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Company, Hampton, S. C.—Gentlemen: Policy #2007, issued 
by you to J. C. Langford for $3,000 on his dwelling and furni- 
ture, and assigned by J. C. Langford to Bank of Brunson, Octo- 
ber 5, 1908. The aforesaid dwelling and furniture was totally 
destroyed by fire last night. This is to notify you. 

“Very truly yours, S. A. Agnew, Cashier.” 

The receipt of this letter by Dowling & Son in due course is 
admitted. Hampton, the residence of the agents of the defend- 
ant, is some six miles from Brunson, where the Bank of Brunson 
is located. Soon after the posting of this letter, Agnew, the 
cashier, called W. H. Dowling, the agent, over the phone, and 
had with him a conversation, which is set out in the record as 
follows :— 

“T told Mr. Dowling that I wished that he would come up and 
look at the fire, to be satisfied that it was a total loss, so that he 
could make his report to the company.” 

He said :— 

“That there was no use for him to come, that he knew, that he 
had heard about it, and that he was satisfied that it was a total 
loss, and that there was no use for him to come; that he would 
go ahead and make arrangements with the company.” ‘Yes; 
said he had received my letter, and I asked him to come up and 
examine the property, and he said that he was satisfied that it 
was a total loss.” 

The case was tried in the District Court of the United States, 
at Charleston, S. C., on the 5th of June, 1912, before the judge 
of said court, and a jury. The letter before set out, the conver- 
sation as before stated between Agnew and Dowling, with the 
policy, constituted plaintiff’s evidence. There was, in addition, 
also the testimony of D. F. Moore, president of the plaintiff 
bank, relative to a conversation which he had had with the junior 
member of the firm of Dowling & Son; but what was said was not 
of a definite character, and would therefore have little bearing 
upon the case. At the conclusion of plaintiff’s case, based as it 
was upon the policy, letter, and the conversation, the defend- 
ant’s counsel moved the court to instruct the jury to return a ver- 
dict in behalf of the defendant. This instruction was given, and 
verdict returned for the defendant, to which plaintiff excepted, 
and the questions of law involved in this exception are before 
this court. 

[1, 2] In the course of the discussion of the points involved, 
the plaintiff in error, the Bank of Brunson, will be referred to 
as the plaintiff, and the A:tna Insurance Company, the defend- 
ant in error, will be referred to as the defendant. The policy of 
insurance contains the following provision :— 

“If fire occur the insured shall give immediate notice of any 
loss thereby in writing to this company, protect the property 
from further damage, forthwith separate the damaged and un- 
damaged personal property, put it in the best possible order, 
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make a complete inventory of the same, stating the quantity and 
cost of each article and the amount claimed thereon, and, within 
60 days after the fire, unless such time is extended in writing 
by this company, shall render a statement to this company signed 
and sworn to by said insured, stating the knowledge and belief 
of the insured as to the time and origin of the fire, the interest 
of the insured and of all others in the property, the cash value of 
each item thereof and the amount of loss thereon, all other in- 
surance, whether valid or not, covering any of said property, and 
a copy of all the descriptions and schedules in all policies, and 
changes in the title, use, occupation, location, possession, or ex- 
posures of said property since the issuing of this policy, by 
whom and for what purpose any building herein described and 
the several parts thereof were occupied at the time ef fire, and 
shall furnish, if required, verified plans and specifications of 
any building, fixtures or machinery destroyed or damaged, and 
shall also, if required, furnish a certificate of a magistrate or 
notary public (not interested in the claim as a creditor or other- 
wise, nor related to the insured), living nearest the place of fire, 
stating that he has examined the circumstances and believes the 
insured has honestly sustained loss to the amount that such 
magistrate or notary public shall certify.’ 

The statement required by this provision of the contract, and 
which in insurance parlance is called the proof of loss, was not 
rendered to the defendant company by the policyholder, and 
this omission is chiefly relied on by counsel as a ground to sus- 
tain the action of the trial court in directing a verdict for the 
defendant. Thereupon the question at once ‘presents itself as 
to whether the defendant waived the proof of loss provided for 
in the policy; and the solution of this question depends upon the 
scope of authority of Dowling & Son as agents of the defendant, 
and to what extent the latter is concluded by their action. 

This case was before the court here at November term, 1911, 
but the point presented for decision at that time was confined 
more particularly to the question of the admissibility of the con- 
tents of the letter from Agnew to Dowling. The letter was not 
produced, nor had the defendant been served with notice to pro- 
duce it, and thereupon this court held that the plain- 
tiff was not entitled to give its contents; but that 
question is not involved now, for in the last trial the 
letter was not only produced, but it was admitted by 
the defendant that the same had been received by 
Dowling. In that decision the court expressly declined to pass 
on the question of waiver. See A%tna Insurance Co. vs. Bank of 
Brunson, 194 Fed. 385, 114 C. C. A. 303. It is therefore for us, 
since the letter of Agnew to Dowling has been introduced, and 
its contents, together with what passed between these two in the 
conversation over the phone, are before the court, to determine 
the question before stated, as to whether the proofs of loss pro- 

Vol. XLII.—64. 
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vided for in the policy were waived by the defendant. In this 
connection it is necessary to consider the South Carolina statute, 
which provides :— 

“Any person who solicits insurance in behalf of any insurance 
company not organized under or incorporated by the laws of the 
state, or who takes or transmits other than for himself any ap- 
plication for insurance or any policy of insurance to or ‘from 
such company, or who advertises or otherwise gives notice that he 
will receive or transmit the same, or who shall receive or deliver 
a policy of insurance of any such company, or who shall examine 
and inspect any risk, or receive, collect, or transmit any premium 
of insurance, or make or forward any diagram of any building 
or buildings, or do or perform any other act or thing in the 
making or the consummating of any contract of insurance for or 
with any sfich company, other than for himself, or who shall 
examine into and adjust, or aid in adjusting, any loss for or 
in behalf of any such insurance company, whether any such acts 
shall be done at the instance or request or in the employment of 
such insurance company, shall be held to be acting as the agent 
of the company for which this act is done or the risk is taken.” 

If Dowling & Son were only soliciting agents of the defend- 
ant, which is admitted to be foreign corporation doing an insur- 
ance business in the state of South Carolina, then we would not, 
even in view of the South Carolina statute, feel warranted in 
holding that they could waive specific requirements of the policy ; 
however, it appears that the powers conferred upon these agents 
were much more extensive. It is one of the provisions of the 
contract that this policy shall not be valid until it is countersigned 
by the duly authorized manager or agent of the company at 
Hampton, S. C., and upon the policy we find an indorsement as 
follows :— 

“Countersigned by W. H. Dowling, Agent.” 

There is a further indorsement on the policy in these words: 

“The AEtna Insurance Company hereby consents that the in- 
terest of J. C. Langford, as owner of the property covered by 
this policy, be assigned to Bank of Brunson, Brunson, S. C. 

W. H. Dowling & Son, Agt. 

“Dated Hampton, S. C., Oct. 5, 1908.” 

It is evident, therefore, that these agents were clothed with 
authority far beyond that of a mere solicitor. Upon their action 
depended the validity of the contract, for by their indorsement 
they put life into what may be termed merely a memorandum of 
agreement, which was inoperative until countersigned by them, 
and, further, in consenting to the assignment of Langford’s in- 
terest in the policy to the Bank of Brunson, these agents did an 
act which the company recognized and accepted as valid and bind- 
ing. The learned trial judge upon the point under consideration, 


in directing the verdict for the defendant, expressed his opinion 
as follows :— 
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“With regard to the waiver on the part of the company of the 
furnishing of any further proofs of loss, I hold that the testi- 
mony in the case would not constitute sufficient evidence to go 
to the jury upon that point.” 

Being an agent of the character indicated by us, the repre- 
sentative of the defendant, with whom the entire transaction so 
far as the assured was concerned had been conducted, and the 
contract consummated, it was but natural, when the loss oc- 
curred, that the holder of the policy should notify Dowling, and 
rely upon him to either provide the details, or instruct the policy- 
holder as to what, if anything more, was required of him to 
secure the payment of the amount of loss. When Dowling was 
notified of the loss, and was requested by the holder of the policy 
to go and make an examination for the purpose of ascertaining 
the extent to which the property had burned, the reply of the 
former was in substance that there was no use for him to make 
an investigation, that he had heard all about it, that he was 
satisfied that it was a total loss, and that he would go ahead and 
make arrangements with the company. Now, what did this 
mean to the policyholder? Certainly it did not lead him to the 
conclusion that there was anything further for him to do in 
order to satisfy the defendant that there was an entire loss. 
Dowling, the agent, said that “he knew that the loss was total; 
he was satisfied of the fact.” What more, then, would the 
proofs of loss have established, so far as the destruction of the 
property was concerned? It is true some other things are re- 
quired to be included in the proofs of loss provided for in the 
policy; but when notice of the loss was given by the letter to 
Dowling, and the conversation had over the phone, it would have 
been a simple thing for him to advise the holder of the policy that 
although he was satisfied the loss was a total one, yet this other 
information should be furnished to the defendant company. It 
would not be, in our opinion, fair dealing for an agent, sustain- 
ing the relation to the defendant company which Dowling did, 
and placed in the attitude which the defendant had by its own 
action presented him to the policyholder, to lull the assured to 
sleep, to awake only to find that by the action of the agent he had 
been deprived of the right to recover an admitted loss. 

The Supreme Court of the state of South Carolina has been 
called upon to construe the statute concerning agency, which we 
have before incorporated in this opinion. In the case of Norris 
vs. Insurance Co., 57 S. C. 363, 35 S. E. 574, the court deals with 
this subject, and says :— 

“Was the said Smith only a soliciting agent for insurance for 
the defendant company? It certainly was in evidence that 
Smith, although he took applications for insurance, did not coun- 
tersign policies. This was done by Edgerton, in Atlanta, Ga. 
But it was also in evidence that Smith, as said agent for the 
defendant, did receive the premiums for said defendant from 
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the plaintiff, and did deliver his policy, which fact tended to 
enlarge his powers of agency. It was also in proof that he noti- 
fied the insurance company of the destruction of the insured 
building by fire about the 26th of September, 1896, and that also, 
when the adjuster came to Cokesbury, Smith was with such ad- 
juster when he inspected the ruins. * * * We cannot agree 
with the appellant that Smith was only a soliciting agent for his 
insurance company, touching its contract with Mrs. Norris. 
While it is true he had delivered the policy to Mrs. Norris, the 
defendant insurance company admits that he was still its agent 
during the existence of the contract of the insurance company 
with the plaintiff. It only contends that Smith was not its agent 
as far as Mrs. Norris is concerned. But we are not prepared to 
take such subtle view of the matter of agency. These corpo- 
rations act through agents. There is nothing in the policy issued 
by this company which names any agent, as such, who can bind 
the company. This insurance company must remember that its 
contracts made within our state limits, under our statute, are 
taken with section 1481, hereinbefore quoted, as a part of such 
contracts, and that this section 1481 does not in its use of the 
word ‘agent’ place any limitations upon his powers, so as to de- 
prive any one who deals with such agent with respect to a con- 
tract of insurance made by such an one with the agent’s insur- 
ance company as to the principle of the right to impute knowl- 
edge.” 

And we find in the case of Madden & Co. vs. Insurance Co., 
70 S. C. 301, 49 S. E. 857, another decision of the South Carolina 
court under the said statute from which we quote the following: 

“When a person does any of the acts enumerated in section 
1810 of the Code of Laws, the presumption is that he was the 
agent of the insurance company ; but such presumption is subject 
to rebuttal. This principle does not infringe upon the doctrine 
announced in Young vs. Insurance Co., 68 S. C. 387 [47 S. E. 
681]. Our conclusion is that the acts and declarations of the 
agents, J. W. Spence and F. M. Butt, were prima facie binding 
upon the defendant, and that they furnished evidence of waiver on 
the part of the defendant to insist upon its right to require com- 
pliance with the terms of the policy as to proofs of loss, especial- 
ly when F. M. Butt refused to assist in the preparation of the 
proofs of loss, and declared that the policy was null, and void 
from the time it was issued. These facts tended to show a 
denial of liability on the part of the defendant, and that it was 
intended to rely upon the fact of forfeiture of the policy by the 
plaintiffs as a ground for refusing payment.” 

Adopting the interpretation placed upon this statute by the 
Supreme Court of South Carolina, we find that it had been sub- 
tantially declared by the court that an agent of an insurance com- 
pany, who issues policies, collects premiums, and assists in ad- 
justing losses, is such an agent of the company in that state 
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that notice to him of facts constituting forfeiture is notice to the 
company, for which he is agent, and in the Norris Case it is held, 
as will be seen, that it was proper to leave this question as to the 
character of the agent upon whom notice of loss was served to 
the jury. This statute, with the construction and interpretation 
given it by the court in South Carolina, was a law of the state 
at the time the policy under consideration was issued, and it 
became a part of the contract. It is well-settled principle that 
the Federal courts will, with some well-defined exceptions, adopt 
the construction placed upon state statutes by the highest court 
of the state in which such statutes are enacted. The case here 
does not fall within any of the exceptions. 

The Supreme Court of the United States, in the case of In- 
surance Co. vs. Norton, 96 U. S. 234, 24 L. Ed. 689, treats of the 
question of waiver of specific stipulation in a policy of insurance, 
and what is said in that case has an important bearing upon the 
question which we are now considering. The policy in that case 
contained an express declaration that the agents of the company 
were not authorized to make, alter, or abrogate contracts, or 
waive forfeitures. The litigation in the case arose over the fact 
that a certain agent of the insurance company’ had accepted 
notes, instead of cash, in payment of premiums, and had from 
time to time extended the period in which such notes were to 
be paid. Speaking of this practice, the Supreme Court said :— 

“That it did authorize its agents to take notes, instead of 
money, for premiums, is perfectly evident, from its constant 
practice of receiving such notes when taken by them. That it 
authorized them to grant indulgence on these notes, if the evi- 
dence is to be believed, is also apparent from like practice. It 
acquiesced in and ratified their acts in this behalf. For a long 
period, it allowed them to give an indulgence of go days; after 
that, of 60; then of 30, days. It is in vain to contend that it 
gave them no authority to do this, when it constantly allowed 
them to exercise such authority, and always ratified their acts, 
notwithstanding the language of the written instruments.” 

In the course of the opinion in the case, it is declared by the 
court that a party always has the option to waive a condition or 
stipulation made in his own favor, and, speaking of the forfeiture 
in regard to the powers of its agent, the court says :— 

“A waiver of the stipulation or notice would not be repugnant 
to the written agreement, because it would only be the exercise 
of an option which the agreement left in it; and whether it did 
exercise such an option or not was a fact provable by parol 
evidence, as well as by writing, for the obvious reason that it 
could be done without writing.” 

Further, the court says that :— 

“Forfeitures are not favored in the law, are often the means 
of great oppression and injustice, and, where adequate compen- 
sation can be made, the law in many cases, and equity in all cases, 
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discharges the forfeiture, upon such compensation being made.” 

And following the rule laid down in Statham’s Case, 93 U. S. 
24, 23 L. Ed. 789, it is held that, although in insurance the time 
of payment of a premium is material, and cannot be extended by 
the courts against the assent of the company, yet, where such 
assent is given, the courts should be liberal in construing the 
transaction in favor of avoiding a forfeiture. 

Returning to our case, the contention of the defendant is that 
the right to recover on the policy has been forfeited, not by any 
act of the holder in violation of the contract before the property 
was destroyed by fire, but because that, after the loss had taken 
place, a particular stipulation in the policy, requiring the insured 
to furnish in a certain form a proof of loss, has not been com- 
plied with. In view of the facts and circumstances of the case, 
and bearing in mind the South Carolina statute, and the decision 
of the highest court of the state construing it, as well as the 
principles of law declared by the Supreme Court of the United 
States, it is our opinion that it was competent for the plaintiff, 
if he could, to prove that the requirement for formal proof of 
loss had been waived by an authorized agent of the defendant; 
and we also think that there was sufficient evidence to go to a 
jury on the question of waiver, and that upon the undisputed 
facts the jury would have been warranted in finding that by the 
action of the agent the defendant had waived compliance with 
the requirement of the policy with regard to the proof of loss. 

Without going further into a discussion of the case, and with- 
out intending to deprive the defendant of the benefit of any 
other defenses it may have to plaintiff’s claim, we hold that it was 
error in the trial judge to direct a verdict for the defendant in the 
face of the evidence, relative to waiver of proof of loss; and 
for this reason we think the judgment of the District Court 
should be reversed, and the case remanded, to the end that a new 
trial may be had. 

Reversed. 


SUPREME COURT OF WASHINGTON. 


McCONAUGHY 
vs. 
JUVENAL et AL.* 


GUARANTY—ESTOPPEL. 


Where a mutual fire insurance company wrote a large amount of in- 
surance on the faith of a guaranty contract, the subscribers to such 


* Decision rendered, April 28, 1913. 131 Pac. Rep. 851. 





Fire.] McConaughy vs. Juvenal et al. 1017 


guaranty were estopped to deny their liability thereunder, on the 
ground that it was invalid, for fire losses falling within its terms. 


(For other cases, see Insurance, Cent. Dig. §§ 78-83; Dec. Dig. § 60.) 


GUARANTY OBLIGATION—RELEASE OF GUARANTOR. 


An insurance company was without power to release a subscriber to a 
guaranty contract created for the payment of fire losses, where 
there was a large amount of outstanding insurance written upon 
the faith of such guaranty. 


(For other cases, see Insurance, Cent. Dig. §§ 78-83; Dec. Dig. § 60.) 


Department 2. Appeal from Superior Court, Walla Walla 
County; Thos. H. Brents, Judge. 

Action by Frank McConaughy, receiver of the Inland Fire 
Insurance Company, against E. T. Juvenal and others. From 
judgment for plaintiff, defendants appeal. Affirmed. 


Wo. E. RicHarpson, of Spokane, for Appellants. 
RADER & BarRKER, of Walla Walla, for Respondent. 


Eis, J. 

The receiver of the Inland Fire Insurance Company brought 
this action against the defendants upon a written instrument, 
designated as a guaranty fund contract. That instrument is as 
follows: “This agreement made this 25 day of April, 1907, 
between the Inland Fire Insurance Company, party of the first 
part, and the subscribers hereto, as parties of the second part, 
witnesseth: That whereas the party of the first part is a mutual 
fire insurance company organized under the laws of the state 
of Washington and the parties of the second part are members 
thereof and interested in its future success and stability as a 
fire insurance company. Now therefore it is agreed by and 
between the parties hereto. (1) That each of the second parties 
bind himself, his heirs, administrators, successors and assigns 
to contribute and pay to the first party the sum of money hereto 
subscribed whenever by reason of extraordinary losses or for 
any other reason the said sum of money shall be required for the 
use of said first party, and the said second parties each agree 
to pay his pro rata share of any amount that shall be required of 
the whole amount that shall be subscribed hereto whenever for 
the reasons aforesaid it shall be necessary to pay the same for 
the use of the said first party. (2) It is further agreed that 
each of the subscribers hereto is severally liable only for the 
amount subscribed hereto and shall in no event be liable for any 
other amount than the amount subscribed or for the pro rata 
share thereof that may be required and called for by the said first 
party. (3) The said first party further agrees that no demand 
shall be made upon any of the parties of the second part for the 
sums subscribed by them or any part thereof except in the event 
that the said sum demanded is necessary to pay losses and the 
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said company has no other available means of raising the funds 
necessary to pay losses and necessary expenditures. (4) It is 
further agreed that in case any of the second parties hereto shall 
fail, neglect or refuse to contribute his pro rata share of any call 
or assessment made upon him in accordance with the terms of 
this agreement after sixty (60) days written notice thereof 
signed by the secretary of the first party then and in that event 
all the rights and privileges of the said second party in and to 
the guarantee fund certificate hereto provided shall cease and 
determine and said guarantee fund certificate shall without fur- 
ther notice to said certificate holder be canceled and a new certifi- 
cate may thereupon be issued to any person selected by the board 
of trustees who shall agree to the terms and sign this agreement 
as one of the second parties hereto. (5) The said first party fur- 
ther agrees that it will set apart for the use of the subscribers 
hereto an amount equal to 50 per cent of the net profits of the 
said first party’s business to indemnify and pay said subscribers 
for the risk hereby assumed. Such estimate and payment to be 
made on or before the first day of January in each year. (6) It 
is further agreed that a part of the consideration for this agree- 
ment is the personal honesty and responsibility of each of the 
second parties hereto and the said first party will not recognize 
any transfer of the guarantee fund certificates herein provided 
for except by the consent of its board of trustees regularly en- 
tered upon its minutes. (7) The parties of the second part upon 
signing this agreement shall each receive a certificate setting 
forth the amount subscribed by him and referring to this agree- 
ment and the by-laws of the first party which certificate shall be 
signed by the president and attested by the secretary and shall 
have affixed thereto the corporate seal of the first party.” 

The defendants, except George D. Needy, admitted the ex- 
ecution of this contract, but denied liability upon it. The de- 
fendant Needy also denied liability, and in addition thereto 
pleaded a release for a valuable consideration from any liability 
under the agreement, and set up a counterclaim against the in- 
surance company founded upon certain promissory notes and 
an open account. The cause was tried to the court without a 
jury. The court’s findings, so far as we deem material, were in 
substance as follows: That the Inland Fire Insurance Company 
had been organized as a mutual fire insurance company under 
the laws of the state of Washington prior to April 25, 1907, and 
at the time when it passed into the hands of a receiver was 
doing a general fire insurance business in this and other states; 
that on the 7th day of May, 1908, it was adjudged insolvent by 
the superior court of Walla Walla County, and the plaintiff 
was appointed and qualified as its receiver, and thereafter se- 
cured authority from the court to bring this action; that on the 
25th day of April, 1907, the defendants and others executed 
and delivered to the insurance company the guaranty fund con- 
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tract, each signing for the sum of $5,000; that when that instru- 
ment was executed it was understood by the defendants that it 
was to be held out and used by the insurance company as an 
inducement to the public to take insurance in the company; that 
it was so advertised by the company through its officers, agents, 
and other persons interested therein, which fact was known to 
the defendants; that the defendants at the time of signing the 
contract intended thereby to become, and to have it understood 
by all persons who might thereafter igsure in the company and 
become policyholders therein, that the defendants had thereby 
become sureties of the company severally for the payment of fire 
losses of such policyholders not exceeding the amounts by the 
defendants severally subscribed, and in proportion that the sum 
subscribed bore to the aggregate sum of $100,000, and intended, 
by the advertisement of the fact that such guaranty had been 
created and provided, to induce policyholders to insure their 
properties in the company; that such insurance was effected by 
the policyholders in reliance upon the guaranty fund agree- 
ment; that policyholders have sustained losses in the aggregate 
sum of $7,930.44; that their claims therefor have been ad- 
justed, approved, and allowed by the company and its receiver, 
and are valid subsisting claims against the company in the 
hands of its receiver, and are wholly unpaid; that the plaintiff 
as receiver has no available funds with which to pay these fire 
losses and no available means of raising such funds, other than 
the guaranty fund agreement. The court also found that the 
agreement was accepted and acted upon by the company, and 
that practically all of the insurance on the books of the com- 
pany when it ceased business had been written after the execu- 
tion of that instrument. Judgment was rendered against each 
defendant, respectively, in the sum of $396.50, for the use and 
benefit, pro rata, of the policyholders whose claims for fire 
losses had been adjusted and allowed. We have examined the 
record with much care, and cannot say that these findings are not 
sustained by a fair preponderance of the evidence. If therefore 
these findings are sufficient to sustain the judgment, it must be 
affirmed. 

[1] The appellants earnestly insist that no cause of action 
was either pleaded or proved because the guaranty fund agree- 
ment was without legal consideration and void. It is argued 
that the company, being a mutual fire insurance company, could 
make no corporate profits and the agreement to set apart 50 per 
cent of the net profits to indemnify the subscribers to the guar- 
anty fund, for the risk assumed, was therefore impossible of 
performance. We find it unnecessary to decide whether this 
position is sound or otherwise, since the court found, upon what 
we conceive to be ample evidence, facts which in equity should 
estop the appellants from questioning the validity of the agree- 
ment. The agreement was made for the purpose of giving to 





1020 Insurance Law Journal Vol. 42. [July, 1913. 


the company an appearance of financial backing and stability 
which it otherwise would not have had. That it was so used by 
the officers and agents of the company throughout practically 
all of the solvent existence of the corporation 1s established by 
evidence so convincing as to leave little room for doubt. It is 
fairly apparent from the evidence that the various agents of the 
company were instructed to and did exploit this guaranty fund 
as an aid in writing insurance. That it was featured on the sta- 
tionery of the company, and that the words “$100,000 Guaranty 
Fund” appeared in conspicuous red letters on the back of its 
policies, was uncontradicted. That the subscribers to the agree- 
ment did not know and acquiesce in this purpose and these uses 
of it surpasses belief. Its purpose was apparent upon its face, 
and it can hardly be conceived that business men who would 
subscribe such an instrument would not retain sufficient interest 
in its fate to learn that it was extensively advertised as an in- 
ducement for business. Its success as a business getter was 
demonstrated by the fact that between April 25, 1907, the date 
of its execution, and October 11, 1907, about $2,500,000 of in- 
surance, being practically all of the business ever done by the 
company, was written. On plainest principles of equity these 
men should now be estopped to deny their liability for fire losses 
falling within the terms of their undertaking. 

[2] It is also contended that there were certain notes belonging 
to the company which the receiver had made no effort to col- 
lect, and that since by the terms of the contract the available as- 
sets of the company must be first resorted to, there could be no 
liability upon the contract until these notes were collected and 
the proceeds exhausted. The history of these notes makes it evi- 
dent that they were without consideration, were never assets of 
the company, and should have been returned to their makers 
A few days before the company was declared insolvent, and 
long after it was in fact so, the state Insurance Commissioner 
notified the officers of the company that it would have to cease 
writing insurance unless it reorganized upon a stock basis or 
reinsured in some other company, and demanded security that 
one of these things would be done as a condition to a continuance 
of the company’s license. Thereupon, certain officers of the com- 
pany and persons interested therein deposited with the Insurance 
Commissioner their personal notes aggregating the sum of $15,- 
000. It is obvious that the Insurance Commissioner had no au- 
thority to permit a continuance of business on the security of 
these notes, and that they never in act had that effect or re- 
sulted in any benefit to the company. No insurance was ever 
written because of or on the faith of these notes, and in fact 
within a day or two after they were executed and deposited the 
company was declared insolvent and the receiver appointed. 
They were without valid consideration and were never intended 
as nor became assets of the company. 
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[3] The contention of the appellant Needy that he was re- 
leased from the guaranty agreement by the company cannot be 
sustained. It is true that the board by resolution sought to re- 
lease him on October 11, 1907, but that was after practically all 
of the policies ever written by the company had been taken out. 
The guaranty fund contract having been represented as behind 
these policies, the company had no power to release any of the 
signers of the contract or to otherwise impair the fund as against 
losses covered by these policies, which had or might thereafter 
accrue. For the same reason his alleged counterclaim, however 
good it might have been as against general creditors of the com- 
pany, could not be asserted as against the beneficiaries of this 
guaranty fund contract. The same estoppel which prevents him 
from denying the validity of the contract also prevents him from 
asserting the release or counterclaim. The guaranty fund was 
not created as a security for general liabilities of the company, 
but for the payment of fire losses. 

It is suggested that the appellant Kirk was, after trial and be- 
fore the entry of the judgment in this action, discharged as a 
bankrupt, and that the judgment against him is therefore illegal. 
There is nothing in the record before us to indicate such a dis- 
charge, nor anything showing that such a discharge was ever 
called to the attention of the trial court. 

The judgment is affirmed. 

Mount, Fullerton, Main, and Morris, JJ., concur. 


SUPREME COURT OF ARKANSAS. 


COMMERCIAL UNION FIRE INS. CO. 
vs. 


KING* 


FIRE INSURANCE—PROOF OF LOSS—WAIVER. 

A denial by the company of all liability under the policy made proof of 
loss by insured as required by the policy immaterial. 

(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 
559.) 


FIRE INSURANCE—ACTIONS. 


The burden of proving the delivery of a letter canceling the fire policy 
sued on is upon the company in order to defend on the ground of 
cancellation. 


(For other cases, see Insurance, Cent. Dig. § 507; Dec. Dig. § 235.) 


* Decision rendered, April 28, 1913. 156 S. W. Rep. 445. 
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FIRE INSURANCE—ACTIONS—JURY QUESTION—CANCELLA- 
TION. 

Evidence in an action on a fire policy held to make it a jury question 
where insured received notice canceling the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


FIRE INSURANCE—CANCELLATION OF POLICY. 

A letter by the local agents to insured, stating that the company had 
ordered the policy canceled, since practically all the companies had 
discontinued the writing of country business, and it would be im- 
possible to rewrite the policy, and “we will cancel this policy to- 
morrow, and if you can make other arrangements * * * it will 
be well for you to do this before noon,” it was sufficient as a notice 
of cancellation. 


(For other cases, see Insurance, Cent. Dig. §§ 500-503; Dec. Dig. § 229.) 


FIRE INSURANCE—RIGHT OF CANCELLATION. 

The right of canceling a fire policy can only be exercised when such 
right is reserved in the policy and in the manner provided in the 
policy. 

(For other cases, see Insurance, Cent. Dig. §§ 498, 499, 504; Dec. Dig. 
§§ 228, 232.) 

FIRE INSURANCE—CANCELLATION. 

A notice from the general agent to the local agent directing the cancel- 
lation of a fire policy did not operate to cancel it; the policy pro- 


viding that five days’ notice to insured was essential to its cancel- 
lation. 


(For other cases, see Insurance, Cent. Dig. §§ 500-503; Dec. Dig. § 229.) 

FIRE INSURANCE — CANCELLATION OF. POLICY — SUFFI- 
CIENCY OF CANCELLATION. 

A notice of cancellation of a fire policy must be so unequivocal that in- 
sured may not be left in doubt that his insurance would expire on 
the time limited by the terms of the policy, so that the company will 


not be liable for loss after that time and must not merely state an 
intent to cancel if some condition be not complied with. 


(For other cases, see Insurance, Cent. Dig. §§ 500-503; Dec. Dig. § 229.) 


NOTICE OF CANCELLATION. 


Where a fire policy provided that five days’ notice of cancellation be 
given insured, the policy remained in force for five full days after 
the receipt by insured of a notice of cancellation, even though the 
notice stated that the policy would be continued in force for only one 
day. 

(For other cases, see Insurance, Cent. Dig. §§ 500-503; Dec. Dig. § 229.) 


Appeal from Circuit Court, Phillips County; Hance N. Hut- 
ton, Judge. 

Action by E. C. King against the Commercial Union Fire In- 
surance Company. From a judgment for plaintiff, defendant 
appeals. Reversed and remanded for new trial. 

The complaint in this cause was filed on August 25, 1911, and 
it was alleged therein that the appellant insurance company on 
the 8th day of November, 1910, issued to appellee, who was 
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the plaintiff below, its policy of insurance, covering his house- 
hold effects, which on the 11th day of September, 1911, and 
while said policy was in force, were destroyed by fire, and that 
the property destroyed was of the value of $567.25. He al- 
leged further that the policy was not in his possession, but was 
sufficient in amount to cover the loss. After a demurrer on the 
part of appellant had been overruled, it filed an answer, deny- 
ing that it had insured appellee’s household effects, as alleged, 
and further alleged that on the 8th day of November, 1910, its 
agent at Helena wrote a policy of insurance on the household 
effects of the plaintiff to the amount of $300; that the Helena 
agency made a report of the policy to the appellant in its regu- 
lar daily report, and upon the receipt of such report the appellant 
notified said agency that it had ceased to write farm business, and 
instructed the Helena agency to cancel said policy and return 
it to appellant; and that on November 18th the following let- 
ter was written appellee: “Helena, Ark., Nov. 18, 1910. Mr. 
Esley C. King, City—Dear Sir: We renewed your policy on 
the 8th inst., but the company has ordered the same canceled, 
inasmuch as practically all the companies have discontinued the 
writing of country business, it will be impossible for us to re- 
write your policy. We will cancel this policy to-morrow, and 
if you can make other arrangements, with some other agency, 
it will be well for you to do this before noon. Assuring you 
that we are sorry that we cannot take care of this business for 
you, we are, Yours truly, Aaron Meyers & Son.” It was fur- 
ther alleged in the answer that the said policy was never deliv- 
ered to King, and that the premium had not been paid at the 
time it was canceled, and that appellee had made no inquiry about 
the insurance until after the destruction of the property: by fire, 
which occurred on the 11th day of September, 1911; that said 
policy contained the following provision in regard to its can- 
cellation: “This policy shall be canceled at any time at the 
request of the insured or by the company giving five days’ notice 
of such cancellation.” 

[1] The answer further alleged that appellee had failed to 
make the proof of loss required by the policy; but, as there was 
a denial of any liability under the policy, that question passes 
out of the case. Woodmen of the World vs. Hall, 148 S. W. 
256, 41 L. R. A. (N. S.) 517; Dodge vs. Thomason, 94 Ark. 21, 
125 S. W. 648. 

[2] The cause was tried before a jury, and under the directions 
of the court a verdict was returned for the plaintiff for $300, and 
this appeal is prosecuted from the judgment pronounced thereon. 
In determining the correctness of the trial court’s action in thus 
directing the verdict, we are required to take that view of the 
evidence which is most favorable to the appellant. Farmers’ Bank 
vs. Johnson, 150 S. W. 401. 

There is but little conflict in the evidence, however, and such 
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conflict as is material is pointed out. Appellee testified that 
Meyers & Son, appellant’s local agents, had written his insur- 
ance for several years past, and that it was understood that they 
would keep his property insured, and they would notify him if 
any new insurance had been written, and that his custom was to 
pay the premiums when called upon to do so; that he would 
have paid for this last policy, but was never asked to do so, and, 
while this policy had never been delivered to him, none of the 
policies had ever been delivered; that he called upon Meyers 
the next morning after the fire and demanded payment of his 
loss, but was informed that the policy had been canceled eleven 
days after it had been written. And on his cross-examination he 
testified that Meyers had been writing him annual policies for 
the past four years, and that his postoffice address was Helena, 
and he came to town nearly every day for his mail, but had re- 
ceived no notification of the cancellation of the policy. The evi- 
dence on the part of the appellant was to the effect that the policy 
was issued on November 8, 1910, and, while this agency had 
been writing insurance for appellant for a few years prior to 
this loss, none of the policies had been written for appellant 
company ; that when the local agents reported the policy in ques- 
tion a letter was written by the general agent to the local agents, 
directing the cancellation of this policy, and the letter dated the 
18th, set out above, was written and properly addressed and 
posted in the United States mails in an envelope with a return 
card printed thereon. The above-mentioned letter was taken 
from the carbon copy kept by the local agent. This agent testi- 
fied that appellee had never paid, nor had he been asked to pay, 
for this insurance for the reason that the policy had been can- 
celed, pursuant to the notice given appellee to that effect; that 
their custom was to charge themselves with the premiums and to 
send out monthly statements of the amount due, but no statement 
was sent appellee and the subject was never mentioned between 
them for the reasons stated, and the policy was never delivered, 
but was returned to the company when it was canceled. 

Appellant offered to introduce the letter canceling the policy, 
but the court refused to permit its introduction and made the 
following ruling with reference thereto: “By the Court: Let 
your exception go into the record. Your own witness stated that 
the letter or notice was given one day and the policy canceled 
the next. The policy states the notice shall be given five days 
before the cancellation shall occur.” 


Moore, VINEYARD & SATTERFIELD, of Helena, for Appellant. 
Fink & Dinnino, of Helena, for Appellee. 


SmirTH, J. (after stating the facts as above). 
[3] In making this ruling, the court evidently assumed that 
notice of cancellation had been received by appellee, but was in- 
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sufficient for the reason given. As the case will be remanded, we 
take occasion to say that receipt of the letter by appellee is an 
essential fact to be affirmatively shown, and the burden of 
proving its delivery is upon the appellant, and if its receipt is not 
established by the proof, then the jury should be instructed to 
return a verdict for the appellee. Runkle vs. Citizens’ Ins. Co. 
(C. C.) 6 Fed. 143; Farnum vs. Phoenix Ins. Co., 83 Cal. 246, 
23 Pac. 872, 17 Am. St. Rep. 233; 19 Cyc. 646. 

[4] But this evidence, viewed as we must view it, presents 
the question of the receipt of the notice for the determination of 
the jury. 

[5-7] We think, however, that the court erred in holding that 
the letter was insufficient as a notice of cancellation. The 
policy in question is what is known as a standard policy, and 
the provision with reference to cancellation upon five days’ no- 
tice has been passed upon by many courts and uniformly held 
valid. But this right of cancellation, where a policy has been 
fairly entered into and has taken effect, can be exercised only 
because it is reserved in the policy and can only be exercised as 
it is there provided. Davis Lbr. Co. vs. Hartford Ins. Co., 95 
Wis. 226, 70 N. W. 88, 37 L. R. A. 131; American Fire Ins. 
Co. vs. Brooks, 83 Md. 22, 34 Atl. 376. The notice from the 
general agent to the local agent, directing the cancellation of 
the policy, did not accomplish that result. Farnum vs. Phoenix 
Ins. Co., 83 Cal. 246, 23 Pac. 872,17 Am. St. Rep. 233. 

[8] The notice must be given to the insured, and it should 
state not merely an intent to cancel, if some condition be not 
complied with, but it must be an actual notice of cancellation 
within the meaning of the policy and so unequivocal in its form 
that the insured may not be left in doubt that his insurance will 
expire on the time limited by the terms of the policy and that 
the company will not be liable for any loss after the expiration 
of that time. Southern Ins. Co. vs. Williams, 62 Ark. 386, 35 
S. W. 1101; German Fire Ins. Co. vs. Clarke, 116 Md. 622, 82 
Atl. 974, 39 L. R. A. (N. S.) 829; Lattan vs. Royal Ins. Co, 
45 N. J. Law, 453. 

[9] Of course, this policy remained in force for five full days 
after the receipt of this notice, if it was received, for it was a 
condition precedent to the right to cancel that this time be given 
in order that other insurance might be procured, if desired, be- 
fore the cancellation became final. American Ins. Co. vs. Brooks, 
83 Md. 2, 34 Atl. 376. 

There was nothing uncertain about the notice set out above. 
If it was in fact received, appellee was advised in terms, which 
he could not fail to understand, that appellant had exercised its 
right to cancel the policy and had canceled it. It is true this 
notice stated the policy would be continued in force for only one 
day, but that statement did not affect liability for the five days 
following its receipt, and the fire did not occur until long after 
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the five days had expired. The question which is usually found 
in similar cases about the return, or the offer to return, the pre- 
mium does not arise here, for the premium had not been paid. 

We conclude, therefore, that the notice claimed to have been 
given canceling the policy was sufficient to accomplish that pur- 
pose, if it was in fact delivered; and the judgment is therefore 
reversed, and the cause remanded, with directions to submit that 
issue to the jury under appropriate instructions. 


———-—-— eg ——_ — 


SUPREME COURT OF IOWA. 


FARMERS’ MERCANTILE CO. 
US. 


FARMERS’ INS. CO.* 


ADJUSTMENT OF LOSS—EFFECT OF PROVISIONS OF POLICY. 


Where insured after a loss fails to separate the damaged goods from 
the undamaged and to place the goods in the best possible order, as 
required by the policy, but on the contrary sells goods before the 
insurer has an opportunity to inspect them or appraise the damage, 
unless compliance with the policy is waived, there can be no re- 
covery; these acts constituting a manifest breach of the policy and 
placing it out of the power of the insurer to ascertain or appraise 
the damage. 


(For other cases, see Insurance, Cent. Dig. §§ 1291, 1292; Dec. Dig § 505.) 


ADJUSTMENT OF LOSS—WAIVER BY ADJUSTER. 

Under Code, § 1750, providing that any officer, agent, or representative 
of an insurance company who may solicit insurance, procure appli- 
cations, issue policies, adjust losses, or transact the business gen- 
erally of such companies shall be held to be its agent, with au- 
thority to transact all business within the scope of his employment, 
notwithstanding anything in the application, policy, etc. to the 
contrary, an adjuster could waive compliance with a provision of a 
policy requiring the insurer to separate the damaged from the un- 
damaged goods and to place them in the best possible condition. 


(For other cases, see Insurance, Cent. Dig. §§ 948-951, 956-905; Dec. 
Dig. § 375.) 


ACTIONS ON POLICIES—QUESTIONS FOR JURY. 

In an action on a policy, which required insured after a loss forthwith 
to separate the damaged from the undamaged goods and put them 
in the best possible order, where there was testimony tending to 
show that insured immediately after a fire commenced selling 
goods, owing to the fact that practically the whole town had been 
destroyed, and that there was no other place to obtain such goods; 
that when the adjuster arrived two days after the fire he observed 


* Decision rendered, May 15 1913. 141 N. W. Rep. 447. 
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that they were selling goods and assented thereto, but insisted upon 
the separation of the damaged from the undamaged goods; that a 
proposition for settlement was made by insured and a counter 
proposition by the adjuster; that he insisted upon an inventory, 
although not required by the policy, claiming that an inventory of 
the damaged goods was necessary to enable him to adjust the loss; 
that thereafter insured secured additional help, arranged the goods, 
to some extent separated the damaged and undamaged goods, and 
incurred considerable expense; that the adjuster did not subse- 
quently return or do anything further towards attempting an ad- 
justment; and that insured thereafter furnished proof of the loss— 
it was a question for the jury whether the adjuster waived strict per- 
formance of the requirement that the goods should be separated 
forthwith, or waived the right to insist upon a forfeiture because 
of the sales before his arrival. 


(For = cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


ADJUSTMENT OF LOSS—PROVISIONS OF POLICY—“FORTH- 
WITH.” 


Under a policy requiring insured after a loss forthwith to separate the 
damaged and undamaged goods and put them in the best possible 
order, “forthwith” meant within a reasonable time, considering all 
the facts and circumstances attending the loss or damage. 


(For other cases, see Insurance, Cent. Dig. §§ 1291, 1292; Dec. Dig. § 505.) 


(For other definitions, see Words and Phrases, vol. 3, pp. 2916-2925; 
vol. 8, p. 7665.) 


ACTIONS ON POLICIES—QUESTIONS FOR JURY. 


In an action on a policy requiring insured after a loss forthwith to sepa- 
rate the damaged from the undamaged goods and put them in the 
best possible order, where it appeared that the. goods were removed 
from a building threatened by fire, and after the fire had subsided 
replaced in the building, necessarily resulting in great confusion, 
and that the insurance adjuster, after a visit to the store two days 
after the fire, did not again return for any purpose connected with 
the loss, it was a question for the jury whether at the time of his 
visit a reasonable time had elapsed for separating the goods and 
placing them in the best possible order. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


PAYMENT—REPLACING DESTROYED PROPERTY. 


A policy providing that the insurer should not be liable beyond the ac- 
tual cash value of the property, and that its liability should in no 
event exceed the cost to the insured of repairing or replacing the 
property loss or damage with material of like kind and quality, did 
not entitle the company to repair or replace the property in lieu of 
paying the amount of the loss. 

ie ~— cases, see Insurance, Cent. Dig. §§ 1486-1491; Dec. Dig. § 
95. 


LOSS—MEASURE OF DAMAGES—“ACTUAL CASH VALUE.” 


Under a policy providing that the insurer should not be liable beyond 
the actual cash value of the property, and that its liability in no 
event should exceed what it would cost the insured to repair or 
replace the property loss or damages with material of like kind and 
quality, there being no provision authorizing insured to abandon the 
property to the insurance company, and the provision mentioned in 


Vol. XLII.—65. 
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itself affording no rule for measuring the damages, the measure 
of damages was the case of replacing the property less the salvage, 
which would be the difference between the fair and reasonable 
market value before and after the fire; the “actual cash value” 
being the fair market value. 


(For other cases, see Insurance, Cent. Dig. § 1274; Dec. Dig. § 499.) 
(For other definitions, see Words and Phrases, vol. 1, p. 152.) 


Appeal from District Court, Benton County; Clarence Nichols, 
Judge. 

Action on a fire policy to recover for damage to goods, occa- 
sioned by being removed from a building to avoid destruction 
by fire occurring in the neighborhood of the building in which 
they were located. Trial to a jury. Verdict and judgment for 
the plaintiff. Defendant appeals. Affirmed. 


Deacon, Goop, Sarcent & SPANGLER, of Cedar Rapids, for 
Appellant. 

M. J. Tostn, of Vinton, for Appellee. 

Gaynor, J. 

It appears that on the 27th day of April, 1911, the defendant 
issued the policy of insurance sued on, insuring the building and 
stock of goods therein described, owned by the plaintiff and 
situated in the town of Garrison; that the amount of said 
policy was $5,000; that on the early morning of September 10, 
1911, there was a fire in the town of Garrison, in which practi- 
cally all the business part of the town was burned, except the 
building in which the plaintiff’s goods were kept; that during 
the fire the stock insured under this policy was threatened with 
total destruction by the fire, and the plaintiff, fearing the same, 
removed the stock from the building across the street, placing 
them upon the parking, sidewalk, and lawn; that soon after they 
were removed a very heavy rain came upon the goods and, it 
is claimed, injured many of them; that after the fire had sub- 
sided, the plaintiff returned the stock to the building from which 
it was taken. It appears, also, that nearly every business build- 
ing in the town of Garrison was destroyed by that fire, and es- 
pecially those in the immediate vicinity of plaintiff’s building. 
It appears that during the fire plaintiff’s building was kept from 
destruction by great effort, and that part of the time the building 
itself was on fire. The plaintiff bring this action upon the policy 
aforesaid, to recover the damages claimed to have been sustained 
to his property by reason of the facts aforesaid. 

The defendant claims, however, in his answer, after admitting 
the facts hereinbefore stated, that the policy contained the fol- 
lowing clause: “If loss occurs, the insured shall, as soon as 
practicable after he ascertains the fact of such loss, give notice 
in writing thereof to the company, protect the property from fur- 
ther damage, forthwith separate the damaged from the un- 
damaged, and put it in the best possible order, and shall, within 
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sixty days from the date of loss, furnish the company with no- 
tice, in writing, accompanied by affidavit stating the facts as to 
how the loss occurred and the extent thereof, so far a such facts 
are within his knowledge.” Defendant says that within two 
days after the fire it sent its agent to Garrison, and thereupon 
requested that this provision of the policy be complied with, and 
the damaged and undamaged goods be separated so that the loss, 
if any, occasioned by the removal be ascertained; that the 
plaintiff refused to make such separation, and refused to put 
the same in the best possible order, as required by the policy, 
and the defendant says it was wholly unable to ascertain what 
loss, if any, occurred to plaintiff’s stock; that the stock had been 
returned to the building before defendant’s agent arrived, and 
was in great disorder, and was so commingled that it was im- 
possible to ascertain what, if any, goods were damaged, and the 
extent thereof; that the only reason assigned by plaintiff for 
its refusal to separate the damaged from the undamaged, and 
put the same in good order, as required by the policy, was that it 
would interfere too much with his business; that at the time 
the adjuster arrived the plaintiff was, and had been, engaged in 
selling at retail from said stock. 

To this answer the plaintiff replied: First, that all the stock 
was damaged to some extent; second, denies that the defendant 
requested that the goods be separated, and says that as all the 
stock was damaged, it was impossible, therefore, to separate 
the damaged from the undamaged. Plaintiff, further, replying, 
said that the goods were in such a condition, at the time defend- 
ant’s agent arrived and examined them, that the loss could 
be easily ascertained, and says that whatever goods were sold by 
the plaintiff were sold with the knowledge and approval of the 
defendant, and was made after notice to the defendant that it 
would be necessary for the plaintiff to sell a part of the goods, 
for the reason that there was no other depot of supplies for goods 
of that character left in Garrison after the fire. Plaintiff, in an 
amendment to his reply, filed at the conclusion of all the testi- 
mony, said that two days after the fire defendant’s adjuster 
came and examined plaintiff's stock, and was aware of the sales 
made, and sales were made while he was there without any ob- 
jection on his part, but requested plaintiff to separate the dam- 
aged from the undamaged goods; that immediately thereafter 
plaintiff proceeded, at large expense, to separate said damaged 
goods from the undamaged, and to separate the less damaged from 
the greater damaged; that on said day the said adjuster entered 
into negotiations with the plaintiff for the adjustment of the 
damage, and that the plaintiff and the adjuster spent a great 
deal of time on the said date in working out and endeavoring 
to adjust said loss; that he was informed, at the time, the sales 
had been made from the damaged stock, and he there said that 
it was all right; when told of the necessity of continuing the 
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sales, he said to go on; that no one could properly object to 
that, but to separate the goods; that, relying upon those state- 
ments and representations, and at large expense to the plaintiff, 
it did separate all the damaged from the undamaged, and plain- 
tiff says that by reason of the conduct of said adjuster the de- 
fendant waived the provision of the policy relied on. 

Such are the issues upon which the cause was submitted to the 
jury. The jury returned a verdict for the plaintiff. Judgment 
was entered upon the verdict, and the defendant appeals. 

[1] At the conclusion of all the testimony the defendant 
moved the court to instruct the jury to return a verdict for the 
defendant, for the reason, among others, that the evidence was 
without conflict; that a portion of the goods were damaged and 
a portion undamaged; that the plaintiff failed to separate the 
damaged from the undamaged, and to place the goods in the best 
possible order, but, on the contrary, commenced immediately 
after the fire to sell the goods, both damaged and undamaged, 
and sold a large quantity before the defendant had an oppor- 
tunity to inspect the goods or appraise the damage. This mo- 
tion was overruled, and of the ruling the defendant complains, 
and further complains that the court, in submitting the cause to 
the jury, failed to instruct the jury properly upon this issue. 
There is no question that this motion should have been sustained, 
if defendant’s contention is true, for it is apparent that such 
conduct would be a manifest breach of the expressed conditions 
of the policy. The plaintiff, by such conduct, would disable it- 
self from performing its obligation under the contract, and 
would put it out of the power of the company to ascertain or 
appraise the damage. 

As said in Oshkosh Match Works vs. Manchester Fire Ins. 
Co., reported in 92 Wis. 510, 66 N. W. 525, speaking of condi- 
tions similar to this: “The conditions referred to are substan- 
tial and important, and are designed, among other things, to en- 
able the company to fairly investigate and ascertain the loss,” and 
to enable it “to detect dishonest and fraudulent practices. They 
were conditions for the protection of the company, to be per- 
formed after the loss, and, until performed or performance had 
been duly waived, no recovery could be had upon the policy. 
We must regard these provisions as having been deliberately 
agreed to, and with the understanding that they were material 
and would be performed accordingly; and it is the duty of the 
court to give full effect to them as written.” See, also, in sup- 
port of this: Astrich vs. German American Ins. Co. (C. C.) 
128 Fed. 477; Thornton vs. Ins. Co. (C. C.) 117 Fed. 773. 

We think that the court in this case recognized the full and 
binding force of this provision of the contract of insurance, for 
the court in the tenth instruction, said to the jury: “If, after 
the return of the goods to the store, there was in said stock, arti- 
cles of personal property, damaged and undamaged goods, it 
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then became the duty of the plaintiff, under the plain terms of the 
policy, to separate the damaged from the undamaged and ar- 
range all in the best possible order; and, if plaintiff failed to 
do this, then plaintiff cannot recover, and your verdict should 
be for the defendant, unless it appears that such failure on the 
part of the plaintiff was waived by the defendant.” 

The plaintiff’s reply to the answer of the defendant raised two 
issues: First. That the goods were all damaged to some ex- 
tent, and that there were therefore no undamaged goods to be 
separated, and that this condition of the policy did not apply, be- 
cause the required separation applied only when there was 
found to be damaged and undamaged goods. Second. That, if 
there were damaged and undamaged goods that required a 
separation under the terms of this policy, the defendant waived 
its right to insist upon the separation, by reason of the conduct 
of the adjuster touching this matter. The court, on overruling 
the motion for an instructed verdict and in submitting the case 
to the jury, was evidently of the opinion that there was a ques- 
tion of fact for the jury on both these propositions, and if the 
court was right in this, the overruling of the motion was not 
an error. The question then is, Was there a conflict in the 
evidence touching these matters? 

It appears that on the second day after the fire, one Kelley was 
sent by the defendant company to adjust the loss; that he ap- 
peared at plaintiff’s store. He testifies: “I first learned of the 
fire at Garrison on Monday, September 11th, and on Tuesday, 
the 12th, reached Garrison between 9 and 10 o’clock. I went 
up to the plaintiff’s store and met Mr. Mossman, who was in 
charge. I inquired of him who had the settlement of the loss. 
He told me the directors. I told him to get them there that I 
might meet with them. He said he would do so. I glanced over 
the store and walked back and forth through it, and then went 
to the bank. About 2 o’clock I met the directors in the bank. 
I asked them if they were prepared to go into an adjustment, 
and they wanted to know what was necessary. I said it would 
be necessary to separate the damaged goods and put them in 
shape in the store. They said that would be impossible. It 
would interfere with their business. I told them that the cus- 
tomary way was to close the store until the adjustment was 
made. I said if it was impossible for them to do that we could 
go on and separate the goods and make the appraisement. They 
seemed to think they could not do that; that the clerks were 
busy waiting on customers. About that time they sent for Mr. 
Mossman, and asked his opinion on what the loss might be, 
and he said what he thought the damage was. I questioned him 
as to the value of the stock, as to what it was and its character, 
and gave my opinion as to the proper damage. We did not 
reach a settlement. They then asked me to retire. Afterwards 
they sent for me and made another proposition. I told them 
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that I couldn’t entertain their proposition without an invoice of 
the damaged goods, and that, whatever that might be, I was 
willing to make proof for them of that amount, whether it was 
more or less. With my knowledge of the business that was the 
only way to arrive at it. We did not get together. I told them 
that there must be a separation of the goods and a special in- 
voice of the damaged goods there to ascertain the damage. I 
called again in the evening. The directors were there. I don’t 
think I was at the store the first time over fifteen minutes, pos- 
sibly twenty. When I was at the bank, I asked Mossman what 
the stock was worth. He said $8,000. I was there probably 
an hour and a half. When I was there in the morning, people 
were buying goods. They were also buying goods when I was 
there after dinner and after supper. They told me that they had 
made sales and would have to make them in the future. They 
told me there was no other store there. I told them there was 
only one way to arrive at the damage, and that was by an in- 
ventory. I was back on Tuesday, the 19th of September, went 
into the store, bought a cigar and observed the stock casually. 
Some people were there buying goods. I had other business 
there that day. At the time of my last visit to the store I did 
nothing with reference to adjusting the loss. I learned that day 
that there had been some men making an appraisement of the 
damage. When I was there Tuesday, the 19th, I said to Moss- 
man, ‘I see you have some of your stock put in position.’ | 
noticed that.” 

Ravenscroft, testifying on this point said: “We talked with 
Kelley, the adjuster, during that day while he was there. Kel- 
ley said there was no reason why the sales could not be continued 
when we told him the situation. By the situation I mean the 
necessity of the people. He said there was no reason why we 
could not sell the stuff, because we could get it in shape in half 
a day so that it wouldn't interfere. This conference was at the 
bank.” 

Hanna, testifying for the plaintiff, said: “I met Kelley, the 
adjuster, Tuesday after the fire. He asked if we could sepa- 
rate the damaged from the undamaged goods. We said, ‘No, 
they are all damaged more or less,’ and we told him we had been 
selling the goods. He said that would be expected. It wouldn’t 
be right—it wouldn’t be just to the people not to do so. We 
had explained to him that it was the only store left and the only 
goods, practically speaking, on the market. He said we had 
better sell the goods. We could easily keep an account of what 
was sold.” 

Calvin Baum, testifying for the plaintiff, said: “I met Kel- 
ley at Garrison the Tuesday after the fire, in the bank. He was 
told there that some of the goods had been sold after being 
returned to the building, and before his arrival. He said, ‘Go 
ahead and sell the goods;’ that we could keep track of them, 
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keep an account of them. This was after supper on Tuesday. 
Mr. Hanna and Mr. Ravenscroft were spokesmen for the com- 
pany. They were directors. I believe Kelley said they ought 
to take the damaged goods from the undamaged ones.” 

Mr. Mossman testified on this point: “We commenced to 
sell right away on Sunday. When I say that some of the dry- 
goods were separated, what we did was to get those that were 
completely soaked away from the others. When I say the 
groceries were placed in the grocery department, I mean that 
they were placed on the side of the room where we usually keep 
the groceries. After the goods were brought back in the store, 
we cleaned and placed the groceries on the shelves. We tried 
to mate up the shoes. We brushed and cleaned the drygoods. 
Mr. Haish helped most of the afternoon in putting the drygoods 
on the shelves and arranging them. I saw them shake out the 
drygoods on the counter, and spread them out and smooth them 
out and fold them, and place them according to his idea of keep- 
ing stock. When we got there on Wednesday, this department 
was in pretty good shape and the grocery stock getting better. 
There was considerable demand for goods in our line, so that 
our sales Sunday, Monday, and Tuesday were very large. We 
sold both damaged and undamaged.” He further testified: 
“Mr. Kelley, the adjuster, came on Tuesday after the fire, Sep- 
tember 12th.” He was asked this question, “What did you do 
relative to the stock of goods after the fire, as soon as they were 
returned to the store, during the week following the fire? State 
the facts.” He answered: “Employed help and worked at it 
hard as we could to straighten up; cleaned and brushed them, 
and put them in a salable condition, as near as could be. Those 
that were totally destroyed we got out as much as we could. If 
we could get anything for them, we sold them. The clerks 
helped us separate and clean up the stock. I worked most of 
the time after that day in cleaning and separating and straight- 
ening up the stock. The clerks took my place in the sale work. 
Others besides the regular help assisted in classifying and ar- 
ranging and working about the store, after Mr. Kelley was there 
on Tuesday. Kelley did not come back after his second visit.” 

Upon this testimony, the question of waiver of the condition 
of the policy was submitted to the jury, and evidently from the 
verdict the jury found that the defendant had waived a strict 
compliance with this condition. 

In Lake vs. Insurance Co., 110 Iowa, 473, 81 N. W. 710, it is 
said: “The test” of a waiver “is whether the acts and conduct 
of the insurer are inconsistent with the intention to insist on a 
strict compliance with the terms of the policy. * * * Waiver 

is put on the ground that an insurer, whose conduct is such as 
to induce the insured to rest under a well-founded belief that 
strict performance with a condition will not be insisted on, can- 
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not in good faith afterwards set up such nonperformance as a 
bar to recovery.” 

[2] That a waiver may be made by an adjuster sent by a 
company to represent it in the adjustment of a loss, see section 
1750 of the Code of Iowa. See Lake vs. Ins. Co., supra; Corson 
vs. Anchor Insurance Co., 113 Iowa, 641, 85 N. W. 806, in which 
it is said: “Where a company, with full knowledge of the facts 
out of which the forfeiture of the policy arose, by its acts recog- 
nized the policy as a valid and subsisting contract, and induced 
the plaintiff to act in that belief and to incur trouble and expense, 
such action would be a waiver of the conditions under which the 
forfeiture arose. It is not necessary, in order to constitute a 
waiver, that the facts shall be such as would support a plea of 
estoppel.” Forfeitures are not favored in the law. “A waiver 
* * * is in effect an election not to take advantage of a tech- 
nical defense in the nature of a forfeiture, and should be looked 
upon with liberality rather than with strictness.” In this case 
there was a clause in the policy requiring the assured to keep 
its books in an iron safe, and the adjuster, “after being duly 
advised as to the kind of books which the insured had kept, and 
well knowing that they were not in compliance with the re- 
quirements of the ‘iron-safe clause,’ told the insured that he 
would have to get duplicate invoices of the’ goods purchased 
by him—the originals having been destroyed in the fire—and 
that the insured” went “to considerable trouble and expense”’ to 
comply with this request, and it was held that the conduct on 
the part of the adjuster amounted to a waiver of a breach of 
the condition of the policy. See, also, Henderson vs. Ins. Co., 
143 Iowa, 572, 121 N. W. 714. 

[3] In the case at bar it appears that Kelley was sent by 
defendant company to adjust the loss in controversy; that he 
appeared at plaintiff’s store, walked through the building, and 
made an observation of the goods and of the fact that they were 
then selling the goods over the counter. It appears that he was 
informed by the assured, not only of the fact that they had been 
selling before his arrival, but that they would continue to sell, 
and of the necessity that existed for a continuance of the busi- 
ness; that he not only did not object to such conduct, but af- 
firmatively assented thereto. It appears, however, that he in- 
sisted that they should proceed to separate the damaged from 
the undamaged, consenting, however, that they might continue 
the sale of the goods in the regular course of business. It ap- 
pears that an effort was made at that time to adjust the loss. 
Propositions and counter propositions were made. At that time 
Kelley, representing the company, knew what had been done by 
the plaintiff touching these goods. It appears from his own tes- 
timony that he had had large experience in estimating and de- 
termining matters of that kind. It appears that the plaintiff made 
a proposition of settlement and a counter proposition was made 
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by the adjuster. It appears that he insisted upon an inventory 
of the property before he would proceed with the adjustment, 
claiming that an inventory of the damaged goods was neces- 
sary in order to enable him to do so. It appears that thereafter 
plaintiff company secured additional help, proceeded to arrange 
the goods, and, some of the witnesses testified, separated the 
damaged from the undamaged, and that considerable expense 
was incurred in respect to that matter; that the adjuster sub- 
sequently returned, looked over the store, and remarked: “I 
see you have some of your stock put in position.” He said he 
noticed that at the time of his last visit. It appears that he did 
not return, and that nothing further was done in the way of 
attempting an adjustment of the loss. It appears that thereafter 
the plaintiff made to the company proofs of the loss as required 
by the terms of its policy. From this it was apparent that there 
was a question of fact as to whether or not the defendant com- 
pany waived, through its adjuster, a strict performance of this 
condition of the policy, or whether the company, through its 
adjuster, led the plaintiff to believe a strict compliance with the 
requirements of the policy in this respect would not be insisted 
on. It was a question as to whether or not the company did not 
waive any right it had to insist upon a forfeiture, by reason of 
the sales made by the plaintiff before the arrival of the ad- 
juster. It was a question as to whether or not the adjuster by 
his conduct, and by what was said and done there by him, did not 
lead the plaintiff to believe that if the requirements of the policy 
were thereafter complied with, in the separation and preserva- 
tion of the property, it would not insist upon that provision of the 
policy requiring defendant forthwith to separate the damaged 
from the undamaged goods. It is apparent that great haste was 
required in removing the goods from the threatened building. It 
is apparent that great confusion must have arisen in so remov- 
ing the goods to a point of safety. It is apparent that fair deal- 
ing required of the assured that all reasonable means be used to 
preserve and protect the property from the threatened fire. It 
is apparent that in returning the goods to the building after the 
fire had subsided, and to protect them from further damage from 
the rain, great confusion must have attended the location and 
placing of the goods in the building. In all cases of this kind 
much of the work is done by people who have no knowledge of 
the character of the goods that they are handling. 

[4] It is insisted that the policy required the assured to forth- 
with separate the damaged and undamaged goods, and put them 
in the best possible order, and it is insisted that this was not 
done by the assured. 

In Edwards vs. Baltimore Fire Ins. Co., 3 Gill (Md.) 176- 
187, 188, it is said: “To give” a “literal import” to the terms 
“forthwith” and “as soon as possible,” as used in policies of in- 
surance, “would, in almost every case of loss by fire,” deprive 
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“the insured of all hope for indemnity for the loss incurred; 
and policies of insurance against fire would, as to the insured, 
instead of being contracts of indemnity, as they profess to be, 
become engines of fraud and injustice in the hands of the under- 
writers, and a recovery by the insured would be rarely, indeed, 
if ever, practicable. Such a construction, therefore, has not been 
sanctioned by the courts. The true meaning of these terms is 
with due diligence, or without unnecessary procrastination or 
delay, under all the circumstances of the particular case.”’ 

It is apparent that “forthwith,” as sued in this policy, means 
within a reasonable time, considering all the facts and all the 
circumstances attending the loss or damage. It is apparent (the 
defendant, through its adjuster, having consented to the sale 
of the goods without limitation of time) that the goods so sold 
could not therefore be separated, examined, and appraised. 
Kelley in answer to an inquiry by the court, said: “The invoice 
I have spoken of was simply of the damaged goods. If we had 
them in position, we could get at them. I said to them [mean- 
ing the directors], ‘Mr. Mossman is manager of the store. He 
understands these goods, and I will take my chances with him. 
We will go through them together and appraise the damage on 
each and every article invoiced, to arrive at the amount which is 
due on the damage.’’’ But it appears that Kelley never came back, 
after leaving on the Tuesday, to go through the goods, or to make 
an examination of them, or to attempt an appraisal of the 
damages to the goods. The company owed some duty to itself, 
as well as to the assured in this matter, and it cannot complain 
because it failed to ascertain for itself, the amount of the loss, 
and that the court adopted the general rule available in cases of 
this kind to ascertain the loss. There is no provision of the 
policy fixing any particular measure of damage, as will hereafter 
more fully appear. 

[5] We think, therefore, there was a question for the jury 
as to whether or not the defendant waived a strict performance 
of this condition of its policy. It will be noticed that there is no 
provision in the policy requiring the plaintiff to invoice or make 
an inventory of the damaged goods for the use and benefit of 
the insurance company. This, however, seems to have been 
exacted by the adjuster before he would proceed to adjust the 
loss, and it appearing that the adjuster never returned for any 
purpose connected with the loss after his first visit, it was a 
question for the jury as to whether or not a reasonable time 
had elapsed after the goods were returned to the store to enable 
the assured to separate and place them in the best possible order. 
We think the court did not err in overruling the motion for a 
directed verdict, and did not err in instructing the jury upon this 
point. 

[6, 7] It is next contended that the court, in the trial of the 
cause, adopted a wrong method of ascertaining the loss, and per- 
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mitted witnesses to testify to the value of the entire stock be- 
fore the loss and the value of the entire stock after the loss as 
a basis for determining the actual loss; that he permitted some 
witnesses to testify as to the value of the stock before the loss 
and the depreciation in per cent or in dollars of the stock as the 
same was after the fire. It is said that this contravenes the 
provisions of the policy; that is, the method provided in the 
policy for ascertaining the damages. The only provision in the 
policy, other than that requiring separation of the goods, touch- 
ing this matter is found in section 2 of the policy which reads: 
“This company shall not be liable beyond the actual cash value of 
the property covered by this policy at the time any loss or dam- 
age occurs, and said liability, shall, in no event, exceed what it 
would cost the insured to repair or replace the property, loss or 
damage with material of like kind and quality.” 

It will be noticed that this provision of the policy does not 
announce any rule for admeasuring damages. It is simply a 
limitation on the amount of damages to be recovered. It does 
not prescribe any method of making the estimate of the amount 
of loss or damage, but is simply a limitation of the liability, in 
that it shall not be beyond the actual cash value of the property 
at the time any loss or damage occurs, and that the liability shall 
not exceed what it would cost the insured to replace the property 
damaged, with material of like quality. This provision of the 
policy, of course, must govern so far as it applies. This does not 
give the company, as is done in some policies, a right to repair 
or replace the property, and this right could not be insisted on 
unless it was so provided for in the policy. 

It will be noticed from this policy that it does not say that the 
liabilities shall be limited to what it would cost the insurer to 
replace the property, but what it would cost the insured, and that, 
of course, would be the difference between the fair and reason- 
able market value of the property before the injury and the fair 
and reasonable market value of the property after the injury or 
damage. Under this provision of the policy it is apparent that 
the insurer would not have the right to take the damaged prop- 
erty and replace it with undamaged property, for it gives to the 
assured no right to abandon the property to the insurance com- 
pany. Therefore it appears that upon the happening of dam- 
age to property, so far as this policy is concerned, the plaintiff 
was required to keep it in its damaged condition. It is ap- 
parent that this provision of the policy does not afford a rule for 
the admeasurement of damages, and the rule must therefore 
necessarily be what it would cost the plaintiff to replace the prop- 
erty less the salvage; and this could only properly be ascertained 
by determining what the fair and reasonable market value of 
the property was uninjured, and the fair and reasonable market 

value of the property in its then condition. 
In the case of Mechanics’ Insurance Co. vs. Hoover Distilling 
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Co., reported in 182 Fed. 590, 105 C. C. A. 128, 31 L. R. A. (N. 
S.) 873, the court, speaking of a provision of a policy similar to 
the one in question, said: “Under the policies the actual cash 
value of the property at the time of the fire was the primary 
basis for the measurement of liability. * * * The provision 
that this liability should in no event exceed the cost to the in- 
sured of replacing the property * * * constituted no part 
of the insured’s cause of action upon a breach of the contract. 
They are inserted in the policy for the benefit of the insurer, 
and they must be pleaded by the latter if it would diminish or 
limit the amount of the recovery by reason of them.” 

But, even conceding that pleading was not necessary, and the 
matter was fairly before the court, it will be noticed that it’ is 
stipulated that the loss shall be measured by the actual cash 
value of the property at the time any loss or damage occurs, and 
that it shall be estimated according to such cash value, but that 
it shall not exceed what it would then cost the insured to repair 
or replace the same with material of like kind and quality. It 
is apparent that this means that when a loss occurred, whether 
total or partial, the assured would have a right to recover at 
least what it would cost him to replace the articles with like 
kind and quality, and if a total destruction occurred, it would 
mean the fair market value of the property destroyed. The 
cash value of a thing is its fair market value. There is no 
other way of determining the value of a thing. In support of 
this see: Chippewa Lumber Co. vs. Phenix Ins. Co., 80 Mich. 
116, 44 N. W. 1055; Texas Moline Plow Co. vs. Insurance Co., 
39 Tex. Civ. App. 168, 87 S. W. 192; Osborn vs. Phenix Ins. 
Co., 23 Utah, 428, 64 Pac. 1103; Phillips vs. Home Ins. Co., 128 
App. Div. 528, 112 N. Y. Supp. 769. 

In Manchester Fire Ins. Co. vs. Simmons, 12 Tex. Civ. App. 
607, 35 S. W. 722, the court held that market value of an arti- 
cle and its actual cash value are practically the same; that the 
market value is the actual cash value; that the actual cash value is 
determined by showing what the market value is; that the actual 
cash value is the price it would bring in a fair market. 

We hold, therefore, that the court did not err in submitting 
to the jury the question of the market value, for the purpose of 
determining the actual cash value. 

[8] As to the other points raised by the appellant touching 
the manner in which the court permitted the plaintiff to show 
what the damage was, we have to say that the proper and cor- 
rect method is to show what the fair market value of the prop- 
erty was immediately before the injury, and what the fair mar- 
ket value of the property was immediately after the injury or 
damage, and the difference constitutes the loss. Yet, however, 
this court has held that there is no error in permitting a wit- 
ness to testify, first, as to what the fair market value of the 
property was before the injury, and then to state, in percentage 
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or in amount, what the depreciation or damage was to the prop- 
erty as it then was. 

In Millard vs. Webster City, 113 Iowa, 220, 84 N. W. 1044, 
this question was before the court. It appears in the Millard 
Case the witness testified as to the value of the property before 
the excavation in the streets, and when asked its market value 
immediately thereafter, answered: “Probably a reduction of 
25 or 30 per cent.” Another, answering the same question, said, 
“I should think it would depreciate at least one-third,” while 
another witness answered the same question by saying, “I 
should say $500 or $600 less” than before the injury, and the 
court said, in respect to this testimony: “While the witnesses 
might well have been required to make direct answers, it cannot 
be said, in the light of the records, that any prejudice resulted 
from retaining the answers given,” as these answers “required 
very simple computation to make them definite,’ and there- 
from fix the value of the property immediately after the injury. 

In the case of Parrott vs. C., G. W. Ry. Co., 127 Iowa, 419, 
103 N. W. 352, the court said, in considering a similar question 
to the one before us: “Instead of requiring the witnesses to 
estimate the market values of the land before and after the 
injury complained of, the court allowed them to give the dif- 
ference between such values, without first stating the values. 
While this practice is not to be approved as strictly accurate, 
it does not under former decisions constitute reversible error,” 
and cites Millard vs. Webster City, supra, and Richardson vs. 
Webster City, 111 Iowa, 427, 82 N. W. 920. 

[9] So we hold that, though the method adopted by the court 
is somewhat subject to criticism, it does not constitute reversi- 
ble error, and we might remark in passing that the objection 
urged to much of this testimony did not raise the question that 
counsel now urges. For instance, the objection made to the 
evidence offered was that it was incompetent, irrelevant and 
immaterial; that the evidence discloses no effort made to sepa- 
rate and appraise the value of the damaged goods separately, 
and the evidence called for in no sense followed the provisions of 
the contract as to the method of ascertaining the damages, and 
that the witness has not shown himself competent to fix the 
value of the goods, after they were returned to the store, and 
for the further reason that the policy itself provides a specific 
method of getting at the loss, and provides just what the duty of 
the assured is. Nowhere was the court’s judgment challenged, 
in so far as the evidence might have been objected to, as calling 
for a conclusion of the witness. In every case in which the 
counsel urged as an objection “that it was incompetent, irrele- 
vant, and immaterial,” the objection was immediately followed 
by the assertion that it was immaterial, incompetent, and irrele- 
vant because it did not conform to the method pointed out by 
the policy itself for the admeasurement of damages; and it has 
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been held that where general objections are urged, and specific 
reasons given for the objections, the court is justified in relying 
on the reasons assigned for the objections. See Hamilton vs. 
Mendota Coal Mining Co., 120 Iowa, 147, 94 N. W. 282; Brier 
vs. Davis, 122 Iowa, 61, 96 N. W. 983; Page & Son vs. Grant, 
127 Iowa, 253, 183 N. W. 126, in which the court says: “An 
objection should be such as to apprise the trial court of the 
exact point upon which counsel relies.” An objection, there- 
fore, cannot be made in general terms, and then a distinct and 
direct reason given for the objection, and urged upon the court, 
which is not tenable, and is therefore overruled, and counsel 
thereafter permitted to go back of the reason assigned and rely 
on some other point which may be covered by the general ob- 
jection, and secure a reversal thereby. Counsel may stop, upon 
making the general objection incompetent, irrelevant, and im- 
material, and, if overruled, rely upon any one of the three ob- 
jections, but it cannot make the general objections and urge 
specific and distinct reasons for making these, and lead the 
court into believing that the general objections are urged upon 
this reason, and thereafter insist that the court erred in overrul- 
ing the objection upon the general objections made, upon points 
not called to the attention, or urged before the court. 

In Puth vs. Zimbleman, 99 Iowa, 647, 68 N. W. 897, the court 
said: “The objection lodged against * * * the evidence 
* * * was that it was ‘incompetent and immaterial, for the 
reason that the evidence discloses that the letter has been in the 
possession of the plaintiff and his wife, and it was written by 
her, and for the further reason that anything she may say in 
the matter is not binding upon him.’ The proposition now ar- 
gued is that the letter was written after the wrong complained of 
had been.committed. We have often held that the grounds of 
objection must be stated, so that the court may know upon what 
the objector relies.” So it appears that it has been holding that 
if the special objection urged on the court, and called to the at- 
tention of the court, and relied upon by the objector, is not good, 
and is properly overruled, the objector thereafter cannot fall 
back upon the general objection for a reversal, although the 
general objection, fairly considered, might have raised the point 
urged. See, also, in support of this, Coad vs. Schaap, 144 lowa, 
242, 243, 122 N. W. 900. 

But, even if the objections were sufficiently specific, we think, 
under the rule laid down in Millard vs. Webster City and Par- 
rot vs. C. G. W. Ry. Co., supra, there was no error in overruling 
the objection. 

[10-12] It is next urged that the court erred in permitting the 
plaintiff to file an amendment to its reply after the evidence was 
all introduced, and in overruling defendant’s motion to strike 
the amendment from the records. Upon this point we have to 
say that the rule is to allow amendments rather than to refuse 
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them. Especially when substantial justice will thereby be pro- 
moted. The practice in this state is very liberal in allowing 
amendments, especially where the object is to make the pleadings 
conform to the proof. They should always be allowed when the 
tendency is to advance justice. The right to amend is not an 
absolute and unconditional right, but is allowed in the sound 
discretion of the court, in furtherance of justice, and the ques- 
tion whether an amendment shall be allowed is addressed to the 
sound discretion of the court. It is within the discretion of the 
court to permit an amendment to be made to the pleading at any 
time, where the amendment contains material to the proper de- 
termination of the case. See Clough vs. Adams, 71 Iowa, 17, 32 
N. W. 10. 

[13] The discretion lodged in the trial court to allow or re- 
ject amendments will not be interfered with on appeal, when 
substantial prejudice is not shown to have resulted to the party 
complaining. See Guyer vs. Minnesota Threshing Machine Co., 
97 Iowa, 132 66 N. W. 83; Williams Shoe Co. vs. Gotzian, 130 
Iowa, 710, 107 N. W. 807. 

[14] Where an amendment is offered and allowed, it will not 
constitute error in itself, although the defendant objects at the 
time, on the ground that he had not proper time to meet the issue 
presented by it, for he may ask for time to meet such issue, and, 
if necessary for continuance, to enable him to produce the evi- 
dence which he desires, and if he does not do so, he cannot com- 
plain of the allowance of the amendment and have a new trial, or 
a reversal, on the ground that said amendment was allowed over 
his objection ; and this is especially true where it does not appear 
that he could produce other evidence than was offered on the trial, 
and where it does not appear that on the new trial any additional 
evidence could be offered, or would be offered, than was offered 
upon the trial. See Leek vs. Chesley, 98 Iowa, 593, 67 N. W. 
580; Clough vs. Bennett, 99 Iowa, 69, 68 N. W. 578. 

There are other assignments of error, but we think they are not 
well taken, or they are all covered by what has been heretofore 
said. We find no reversible error in the record, and the cause is 
therefore affirmed. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


SrxtH_ Circuit. 


RIFE et AL. 
vs. 


LUMBER UNDERWRITERS. (No. 2,232.)* 


FIRE POLICY—“CONTINUOUS CLEAR SPACE.” 

A provision in a fire policy, covering lumber in piles, requiring a “con- 
tinuous clear space” of 100 feet between the property insured and 
any woodworking or manufacturing establishments, was breached 
by the maintenance of an oilhouse, barn, and an elevated driveway in 
the 100-foot space between the lumber insured and plaintiff’s mill. 

(For other cases, see Insurance, Cent. Dig. § 748; Dec. Dig. § 317.) 


EVIDENCE—CONDITIONS—CLEAR SPACE—WAIVER. 

Where defendant’s inspector made measurements and observations of 
plaintiffs’ sawmill yard prior to the issuance of the policy sued on, 
and ascertained the then existing conditions, and defendant associa- 
tion (through its “home office” or general managing officers) had 
the report of the inspector, showing the existence of a barn, oil- 
house, and elevated lumber platform within the 100-foot space re- 
quired by the policy to be kept clear between the piles of lumber 
insured and plaintiffs’ sawmill, proof that with such knowledge (and 
with reason to believe that the continued existence of such structures 
in their then location during the life of the successor policy was 
contemplated) defendant issued the policy and retained the pre- 
mium would be competent to raise an estoppel against defendant’s 
right to insist on a breach of the clear space provision as a de- 
fense to an action on the policy, notwithstanding the provision in the 
policy that no agent or representative of the underwriters should 
have power to waive any provision or condition in the policy, ex- 
cept such as by its terms might be the subject of agreement, in- 
dorsed thereon or attached thereto, and as to such provisions they 
could not be waived, unless in writing indorsed on or attached to 
the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1687, 1688, 1699; 
Dec. Dig. § 664.) 


EVIDENCE—CONDITIONS—CLEAR SPACE—WAIVER. 

Evidence of an alleged waiver of a clear space provision in a fire policy 
by defendant’s local agent was inadmissible, in the absence of an 
offer to show ratification of the agent’s act by the company; the 
same not having been in writing and attached to the policy as re- 
quired by its terms. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1687, 1688, 1699; 
Dec. Dig. § 664.) 


In Error to the Circuit Court of the United States for the 
Western District of Tennessee; John E. McCall, Judge. 
Action by O. C. Rife and another against the Lumber Under- 


* Decision rendered, April 11, 1913. 204 Fed. Rep. 32. 
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writers. Judgement for defendant, and plaintiffs bring error. 
Reversed. 


Before Warrington, Knappen, and Denison, C. JJ. 


C. L. Marsitiiot and CaruTHERS Ewinc, both of Memphis, 
Tenn., for Plaintiff in Error. 

TREZEVANT, BARTLES & TREZEVANT, of Memphis, Tenn., for . 
Defendant in Error. 

KNAPPEN, C. J. 

Plaintiffs in error sued upon two policies of insurance issued 
by defendant in error, for the recovery of fire loss upon a stock 
of lumber and other property in plaintiffs’ millyard. Plaintiffs 
submitted to nonsuit as to one pony As to the other, verdict 
was directed for defendant. 

[1] 1. The suit was begun in a state court of Tennessee. It was 
removed to the Federal court for alleged diversity of citizenship of 
the parties. No motion to remand was made. On the hearing 
here, the question whether the suit was lawfully removed was 
raised by a member of this court. That it is the duty of this 
court to determine whether the record exhibits a case properly 
removable, regardless of whether any objection was taken to the 
jurisdiction of the Federal court, either in the court below or on 
appeal, is established by a long line of decisions, among which are 
Great Southern, etc., Hotel Co. vs. Jones, 177 U. S. 449, 453, 20 
Sup. Ct. 690, 44 L. Ed. 842; Fred Macey Co. vs. Macey (C. C. 
A. 6th Cir.) 135 Fed. 725, 726, 68 C. C. A. 363; Chicago, etc., Ry. 
Co. vs. Willard, 220 U. S. 413, 419, 31 Sup. Ct. 460, 55 L. Ed. 
521. The question of jurisdiction arises in this way :— 

In the title to the bill of complaint the defendant was described 
as “an insurance corporation or association doing business in 
Tennessee.” The petition for removal asserted that the defend- 
ant then, and at the time suit was begun, was a resident and 
citizen of the state and city of New York, and a nonresident of 
the state of Tennessee, and that the plaintiffs were residents and 
citizens of Tennessee and Mississippi, respectively. Service of 
subpoena had been made upon an agent representing the defend- 
ant in Tennessee. After the removal, defendant appeared specially, 
denying the authority of the alleged agent to accept or acknowl- 
edge such service, and challenging the jurisdiction of the court 
over its person; alleging that defendant was not a corporation or a 
joint-stock company, but a voluntary association composed of 15 
individuals named, each of whom (correcting what is conceded 
to be an error in the printed record as to the stated residence 
of one member) was alleged to be a citizen and resident of a 
specified state other than Tennessee, and (according to the un- 
disputed statement of brief of defendant’s counsel) was, in effect, 
alleged to be a citizen of a state other than Mississippi. Alias 
summons was served upon the Commissioner of Insurance, as 

Vol. XLII.—66. 
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provided by the Tennessee statutes, under which (Shannon’s 
Code, § 3298) associations formed, as in defendant, upon the plan 
of “Lloyds,” are authorized to transact in that state insurance 
other than life upon the same terms and conditions as required of 
“insurance companies of the United States or one of the United 
States”; the defendant association having duly authorized the 
Commissioner to acknowledge service of all legal process. Sup- 
plemental process also issued against the attorney in fact of the 
association. The plea to the merits alleged that the association 
was not a “legal entity,” and was neither a corporation nor a joint- 
stock company. 

[2-4] It is well settled that the record must affirmatively show 
jurisdiction to make the removal, and that the facts necessary to 
show diversity of citizenship may not be left to argument or in- 
ference. Laden vs. Meck (€. C. A. 6th Cir.) 130 Fed. 877, 65 
C. C. A. 361; Thomas vs. Board of Trustees, 195 U. S. 207, 210, 
25 Sup. Ct. 24, 49 L. Ed. 160. Diversity of citizenship does not 
appear with sufficient definiteness of detail upon the record in 
the state court. The bill of complaint does not unequivocally 
allege that defendant was a foreign corporation, or even a cor- 
poration; nor does the petition to remove allege the defendant to 
be a corporation, much less that it is organized under the laws of 
a state other than Tennessee or Mississippi. The mere asser- 
tion that it is a “resident and citizen of the state of New York 
* * * and a nonresident of the state of Tennessee” is not 
necessarily more than a mere conclusion of the pleader, and 
standing by itself is not sufficiently definite. Lafayette Ins. Co. 
vs. French, 18 How. 405, 15 L. Ed. 4513 Great Southern, etc., 
Hotel Co. vs. Jones, supra, 177 U. 454, 20 Sup. Ct. 690, 44 
L. Ed. 842; Fred Macey Co. vs. uae supra, 135 Fed. 725, 68 
cs. x 363. And an allegation that defendant is an “associa- 
tion” is not alone sufficient to show citizenship; for an associa- 
tion which is not a corporation is not a citizen within the meaning 
of the ee regulating jurisdiction. Chapman vs. Barney, 
129 U. S. 677, 682, 9 Sup. Ct. 426, 32 . Ed. 800; Gt. Southern, 
etc., Hotel Co. vs. Jones, supra, 177 U. S. 449, 4 456, 457, 20 Sup. 
Ct. 690, 44 L. Ed. 842; Thomas vs. ae of Trustees, supra, 
195 U. S. 216, 25 Sup. Ct. 24, 49 L. Ed. 160; Fred. Macey Co. 
vs. Macey, supra, 135 Fed. 726, 727, 68 C. C. A. 363. 

[5] The petition for removal, in addition to what has already 
been stated, contained an assertion of the requisite jurisdictional 
amount in dispute, and an allegation that “the controversy in said 
suit is between citizens of different states.” The record in the 
state court as to diversity of citizenship thus showed in general 
terms: (a) The existence of a controversy between citizens of 
different states; (b) defendant’s residence in and citizenship of 
New York; and specifically (c) plaintiff's residence in and citi- 
zenship of Tennessee and Mississippi, respectively. It is true 
the petition misstated defendant’s citizenship and residence, but 
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such misstatement, not being challenged, did not affect the juris- 
diction to remove. While, therefore, the record in the state court 
was deficient, in that it failed to show the legal status of the 
defendant (whether a corporation or an association), it contained 
assertions in the language of the statute of the existence of the 
elements entitling defendant to a removal. We therefore think 
the record in the state court was not so fatally lacking in showing 
a jurisdiction to remove as to preclude amendment in the Federal 
court, by way of correct and definite showing of the actual status 
and citizenship of the defendant association and the members 
composing it. 

We think this conclusion sustained by the decision in Kinney 
vs. Columbia Savings & Loan Ass’n, 191 U. S. 78, 24 Sup. Ct. 30, 
48 L. Ed. 103, which materially relaxed the strictness formerly 
applied to the question of jurisdictional showing in removal pro- 
ceedings. It is true that in the Kinney Case the application in 
the Federal court, to amend the petition for removal, was made be- 
fore.any proceeding on the merits; but we are unable to see that 
that feature is important where, as here, the record in the Federal 
court, before any proceeding had therein on the merits, showed 
(as asserted) diversity of citizenship and thus actual jurisdiction 
to remove. We think the case distinguishable from Thomas vs. 
Board of -Trustees, supra, and Fred Macey Co. vs. Macey, supra, 
in that the court could see, as matter of law, from the face of the 
record, that the board of trustees (in the Thomas Case) and the 
partnership association (in the Macey Case) were not and could 
not be citizens within the meaning of the statutes relating to re- 
moval, while in this case defendant might be an “association,” 
and yet be a corporation. We see no merit in the suggestion that 
the individual members of the defendant association have not 
asked removal. If the association could be sued as such, we 
think it could lawfully take the necessary steps in its defense, in- 
cluding removal. 

[6] 2. The policy contained a warranty by the assured that “a 
continuous clear space of 100 feet shall at all times be maintained 
between the property hereby insured and any woodworking or 
manufacturing establishment.” ‘The undisputed proofs show that 
at the time of the fire the distance between the mill and the lumber 
yards was more than 100 feet, and that in one direction there was 
a continuous clear space of more than 100 feet between the mill 
and the lumber. In other directions, however, and thus between 
the mill and certain of the lumber piles, there intervened an oil- 
house, a barn, and an elevated driveway. The existence of these 
three structures was clearly a violation of the “continuous clear 
space” provision. They naturally increased the risk, the effect of 
this violation is not taken away by the fact that the fire was 
actually communicated from the mill to lumber piles more than 
100 feet therefrom, without the agency of these intervening struc- 
tures. It was because of the violation of the clear space provision 
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that verdict was directed for defendant. In the absence of evi- 
dence of waiver, this direction was correct. 

[7] Plaintiffs contended that defendant had waived this clear 
space provision, and in proof of their contention offered to show, 
in substance, that shortly before the issuance of the present 
policy, and while its predecessor policy was in force, defendant's 
inspector made measurements and observations of the millyard, 
and ascertained the then existing conditions, that the company 
had the report of the inspector showing the conditions, and that 
the conditions so shown were substantially and practically the 
same as at the time of the fire, and that no objection was made 
by the company on account of the existence of the conditions 
referred to. The argument in substance is that, by accepting the 
premium and issuing the policy, the company is estopped to 
declare the policy void by reason of a condition which it knew 
existed when the policy issued, and which it had reason to believe 
was expected to continue during the policy period. 

We think the offer broad enough to embrace proof that, the 
“home office’’ or the general managing officers of the company 
(as distinguished from a mere agent) actually received the in- 
spector’s report. Plaintiffs offered to show “that the insurance 
association itself received the report of this inspector.” The 
policy contains the express provision that :— 

“No agent or other representative of the underwriters shall 
have power to waive any provision or condition of this policy, 
except such as by the terms of this policy may be the subject of 
agreement indorsed hereon or attached hereto, and as to such pro- 
visions or conditions, unless such waiver, if any, shall be written 
upon or attached hereto, nor shall any privilege or permission 
affecting the insurance under this policy exist or be claimed by 
the insured unless so written or attached.” 

The alleged waiver is not written upon or attached to the 
policy, and defendant invokes the above provision as absolutely 
precluding the assertion of the alleged waiver. In Assurance Co. 
vs. Building Ass’n 183 U. S. 308, at page 361, 22 Sup. Ct. 133, at 
page 153 (46 L. Ed. 213), an exhaustive examination and discus- 
sion is had of the authorities relating to waiver of conditions in 
insurance policies, and to the prohibition against altering or con- 
tradicting unambiguous written contracts by parol evidence. That 
case involved a provision as to waiver in the identical language 
found in the policy before us. Justice Shiras, in the enumeration 
of the principles sustained by the authorities, included the prop- 
ositions :— 

“That insurance companies: may waive forfeiture caused by 
nonobservance of such conditions; that where waiver is relied on, 
the plaintiff must show that the company, with knowledge of the 
facts that occasioned ‘the forfeiture, dispensed with the observ- 
ance of the condition; that where the waiver relied on is an act 
of an agent, it must be shown either that the agent had express 
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authority from the company to make the waiver, or that the com- 
pany subsequently, with knowledge of the facts, ratified the action 
of the agent.” 

That the defendant. here might effectually waive the “clear 
space” provision in question is established by Assurance Co. vs. 
Building Association. The objection that the policy makes the 
waiver ineffective, unless written upon or attached to the policy, 
is disposed of by the decision of this court in Etna Life Ins. Co. 
vs. Frierson, 114 Fed. 56, 51 C. C. A. 424, where it was held in 
an opinion by Judge now (Mr. Justice) Lurton that such provi- 
sion may be itself waived as well as any other, and that the ques- 
tion in every such case is whether the waiver has been made by 
the corporation or by one authorized to act for it in the matter. 
Forfeitures are not favored, and any course of action on the part 
of an insurer which leads the insured necessarily to believe that 
by conforming thereto a forfeiture of his policy will not be in- 
curred, followed by due conformity on his part, will estop the 
company from insisting upon a forfeiture, although it might be 
claimed under the express letter of the contract. This principle 
has been applied in the following cases, among others: Insurance 
Co. vs. Wolff, 95 U. S. 326, 330, 24 L. Ed. 387; Insurance Co. 
vs. Eggleston, 96 U. S. 572, 577, 24 L. Ed. 841; Queen Ins. Co. 
vs. Union Bank & Trust Co. (C. C. A. 6th Cir.) 111 Fed. 697, 
49 C. C. A. 555; Etna Life Ins. Co. vs. Frierson supra, 114 Fed. 
63, 51 C. C. A. 424; Supreme Lodge vs. Wellenvoss (C. C. A. 6th 
Cir.) 119 Fed. 671, 675, 56 C. C. A. 287. 

We do not think that defendant’s knowledge, at the time the 
policy issued, that lumber was piled within 100 feet of the mill, 
would necessarily estop defendant from urging such breach of 
the “clear space” warranty as avoiding the policy. Shingle Co. 
vs. Insurance Co., 91 Mich. 441, 51 N. W. 1111. The specific 
location of lumber piles is or may be more or less temporary in 
nature, and, as affecting such structures, a warranty might well 
be considered promissory in nature. On the other hand, the 
barn, the oilhouse and the lumber platform were more or less 
permanent in nature; and if defendant, with knowledge of their 
existence and with respect to the mill and lumber piles was con- 
templated, elected to receive the premium and issue the policy, 
it would we think, be estopped from asserting the continued ex- 
istence of those structures as a breach of the “clear space” war- 
ranty. Whether defendant had such knowledge and reasonable 
expectation would be a question of fact for the jury; and so of 
the question whether the knowledge of the location of the struc- 
tures named, obtained by defendant during the existence of its 
predecessor policy, could reasonably be presumed to be, or should 
have been, present in its mind at the time the policy in suit was 
issued. 

We pass by without decision the question whether the alleged 
waiver was asserted in the declaration, as well as the question 
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whether such assertion was necessary ;, for we find nothing in the 
declaration inconsistent with the claim of such waiver in case 
plaintiffs’ contention there stated, that a “clear space” of 100 
feet actually existed, should not be sustained, and the objection 
to the offered testimony did not clearly raise a question of plead- 
ing, and thus of the necessity of, or right to, amendment. Plain- 
tiff should be allowed before another trial to make any proper 
amendment in this regard. 

[8] 3. Upon the authority of Assurance Co. vs. Building As- 
sociation, we think the court rightly rejected the offer to show 
that defendant’s local agent waived the “clear space” provision 
of the policy. Such alleged waiver was not written upon or at- 
tached to the policy, and there was no offer to show a ratification 
of his act by the company itself, unless and except as involved in 
the company’s own alleged waiver already discussed. The case 
is not, we think, affected by the provision of the Tennessee stat- 
utes (chapter 441, Acts of 1907) :— 

“That every policy of insurance issued to and for the benefit 
of any citizen or resident” of the state “shall be held as made in 
this state and construed solely according to the laws of this state.”’ 

This statute undoubtedly has the effect of making the policy a 
Tennessee contract, and requiring its validity and interpretation 
to be determined by the law of that state. Russell vs. Grigsby 
(C. C. A. 6th Cir.) 168 Fed. 577, 94 C. C. A. 61. No law of 
Tennessee requiring a construction of the waiver provision dif- 
ferently than we have construed it has been called to our atten- 
tion. Such is not the effect of decisions that a policy provision 
that no agent has authority to waive any condition, and that no 
waiver could be recognized, unless in writing, may itself be 
waived. 

For the error pointed out, the judgment of the Circuit Court is 
reversed and a new trial ordered. The defendant may apply to 
the District Court for an amendment of its removal proceedings 
to conform to the facts. Failing such prompt application, the 
case should be remanded to the state court. 
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KANSAS CITY COURT OF APPEALS. 


MIssourl. 


PAYNE ect AL. 
US. 
PRESIDENT, Etc., of INSURANCE CO. OF NORTH AMERICA-* 


CANCELLATION —NOTICE—RETURN OF UNEARNED PRE- 
MIUM. 

An insurance policy providing that it might be canceled by the company 
by giving five days’ notice of the cancellation was not canceled by a 
letter written insured by the company’s agent informing him that the 
company wanted to cancel it, and asking where the policy was, 
without any tender of the unearned premium, since the notice should 
have expressed a clear and unequivocal action on the subject of can- 
cellation, and not a mere purpose to take such action at some fu- 
ture time, and, moreover, the policy could not be canceled without 
placing insured in statu quo by returning or offering to return the 
unearned premium. 

(For other cases, see Insurance, Cent. Dig. §§ 500-503, 509-512; Dec. Dig. 
§§ 229, 230.) 


CANCELLATION—ACTS CONSTITUTING. 

Where a letter written insured was insufficient as a cancellation of the 
policy because merely an expression of an intention to cancel it at 
some future time and because there was no tender of the unearned 
premium, a letter written by insured stating that he saw no reason 
for canceling it, but that if the company would not carry it any 
longer, and the company’s agent could place the insurance in any 
other good company, he might do so, and a conversation between 
insured and the agent relative to searching for the policy in which 
the agent stated that the old policy would stand until it could be 
changed, was not a waiver by insured of an unequivocal notice of 
cancellation, and a tender of the unearned premium amounting to 
a cancellation by mutual consent. 


(For other cases, see Insurance, Cent. Dig. § 504; Dec. Dig. § 232.) 


CANCELLATION—ACTS CONSTITUTING. 


Where, in attempting to cancel a policy, the company did not offer to 
return the unearned premium, a letter written the company’s agent 
by insured stating that, if the agent could place the insurance in any 
other good company, he might do so, did not authorize the agent 
to hold the unearned premium as the agent of insured, but merely 
gave the insurer the option of procuring a new policy in another 
company, instead of tendering the unearned premium. 


(For other cases, see Insurance, Cent. Dig. §§ 509-512; Dec. Dig. § 230.) 


Appeal from Circuit Court, Sullivan County; Fred Lamb, 
Judge. 

Action by D. A. Payne and another against the President and 
Directors of the Insurance Company of North America. Judg- 
ment for plaintiffs, and defendant appeals. Affirmed. 


* Decision rendered, April 21, 1913. 156 S. W. Rep. 52. 
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FyKkE & SNIpER, of Kansas City, for Appellant. 

Joun W. BINGHAM and Eart F. NELson, both of Milan, for 
Respondents. 

JoHNson, J. 

This is an action on a policy of fire insurance of $1,200 cover- 
ing a store building owned by plaintiffs in Milan. The principal 
defense is the alleged cancellation of the policy by defendant 
before the occurrence of the loss. The policy was issued Septem- 
ber II, 1911, and was to continue in force one year from that 
date. Plaintiffs paid the premium of $34,80, which covered the 
whole term. The fire occurred April 9, 1912, during the term 
for which the policy was issued and according to the evidence 
of plaintiffs damaged the property in the sum of $1,172.56. De- 
fendant refused to pay the loss on the ground that the policy had 
been canceled, and this suit followed. The contract provided 
that “this policy shall be canceled at any time at the request of 
the insured; or by the company by giving five days’ notice of 
such cancellation.” 

[1] The subject of cancellation arose between the parties early 
in March, 1912, in a letter written by defendant’s agent at 
Milan to plaintiff, D. A. Payne, who at the time was temporarily 
in Colorado Springs, Colo. Neither the letter nor a copy could 
be found at the time of the trial, and the only evidence of its 
contents is in the. testimony of Mr. Payne, who stated that the 
agent informed him “that the company wanted to cancel the 
policy and he wanted to know where the policy was.” The 
answer to this letter which was written and mailed at Colorado 
Springs, March 4, 1912, was as follows: “Mr. W. J. Wattenberg, 
Milan, Mo. Dear Sir: Yours regarding canceling insurance on 
Depot Restaurant Bldg. at hand and in reply will say I am very 
much surprised at this, and I hardly know what to say. I 
don’t see any reason for canceling as it is all paid up for a 
year from the time of insuring it. Now if the company won't 
carry it any longer and you can place it in any other good 
company for the unexpired time without any further expense 
to me you can do so. The policy is in charge of the Sullivan 
Co. Bank. You can see Nova Payne and he will show you 
the policy. I don’t see any need of changing policies and hope 
you won’t have to. Please let me hear from you at once and 
oblige.” Payne returned to Milan, and was informed by the 
agent that he could not find the policy at the Sullivan County 
Bank. Payne replied that the policy certainly was at the bank. 
The agent suggested that it might be at Payne’s house, and Payne 
then promised to search for it, and the agent agreed to change 
the insurance to another company. This conversation occurred 
on or about March 23d, and in its course the agent stated that 
the old policy “stands till we can get it changed, if any loss.” 
Payne did not find the policy, and nothing further was said 
by the parties on the subject of cancellation until after the 
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loss. Defendant did not offer to return the unearned premium. 

To effect a cancellation of the policy before the end of the 
term for which it was issued defendant was required by the 
contract to give plaintiff “five days’ notice of cancellation.” 
Such notice to be valid necessarily should have expressed a 
clear and unequivocal action of defendant on the subject of 
cancellation, and not a mere purpose or intention to take such 
action at some future time. As we said in Banking Co. vs. Ins. 
Co., 75 Mo. App. 314: “The effect of a cancellation being 
an option of one party to bring to an end a contract for the 
protection of another, the action taken to that end must be 
unequivocal, and not such as may be a subject of misinterpreta- 
tion. It must not depend upon a future event, but must be a 
present purpose carried out, so that the policy is canceled at 
the time the cancellation could become effective under the con- 
tract.” See, also, Gardner vs. Ins. Co., 58 Mo. App. 611; Iron 
Co. vs. Ins. Co., 127 N. Y. 608, 28 N. E. 653, 14 L. R. A. 147; 
Elliott on Insurance, § 300. But defendant, to accomplish a 
cancellation of the policy—a rescission of the contract—at the 
end of the five days period, could not stop with the giving of 
a notice of the character described. “In the rescission of a 
contract by one party, it is a necessary condition precedent to 
such rescission to place the other party in statu quo, to restore 
to him whatever may belong to him by reason of bringing the 
contract to an end.” Banking Co. vs. Ins. Co., supra. This 
rule applied to the cancellation of an insurance policy by the 
insurer calls for a tender to the insured of the unearned pre- 
mium he has paid as a, condition precedent to the rescission 
of the contract. The application of these rules to the facts 
in evidence leads to the conclusion that since the alleged notice 
was limited to the expression of a mere intention to act in the 
future on the subject of cancellation, and since no tender of, 
nor offer to return the unearned premium was made at any time 
before the loss, defendant has failed to establish its claim of 
a performance of the conditions essential to the proper exercise 
of its right to rescind. 

[2] But counsel for defendant urge that plaintiffs ratified 
and consented to the cancellation, and thereby waived perfor- 
mance by defendant of the conditions we have been discussing. 
The letter written in answer to to the alleged notice certainly 
does not disclose any thought of the writer of terminating the 
contract by mutual consent. Manifestly the writer construed 
the alleged notice as we have construed it, viz., as being not a 
formal and legal notice of rescission but as an expression of 
an intention to act in the future and, treating the subject as 
still open to argument or negotiation, attempts to dissuade de- 
fendant from carrying out its expressed purpose. The sentence, 
“Now if the company won’t carry it any longer, and you can 
place it in another good company for the unexpired time with- 
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out any further expense to me, you can do so,” instead of sug- 
gesting the idea of an immediate cancellation by mutual consent, 
conveys the opposite meaning that the writer is not acccepting 
the notice for more than its legal worth, is not regarding it 
as a finality, and is not renouncing his right to a restoration 
of the status quo. In effect, he was saying to the agent: “If 
you do conclude to rescind the contract I will accept a policy 
in another company for the unexpired term in lieu of a tender 
of the unearned premium.” This letter left the parties in their 
old relation of insurer and insured and the subsequent con- 
versation at Milan between plaintiff and the agent who was 
defendant’s alter ego, instead of changing that relation continued 
it by express agreement to such time as an exchange of policies 
could be effected. 

[3] The argument that the agent became the agent of plain- 
tiffs for the procurement of a new policy, and therefore should 
be considered as holding the unearned premium in such ca- 
pacity and for the benefit of plaintiffs, is untenable. The agent 
did not act in a dual capacity, but throughout the entire trans- 
action was the agent only of defendant. As we have stated, 
the substance of plaintiff's alternative offer to defendant was 
to accept a policy in another company in place of the old policy 
should defendant conclude to assert its right to rescind. In such 
case defendant would have had the option of procuring the new 
policy or of tendering the unearned premium in money and 
the acts performed by the agent in giving effect to either course 
could not have been regarded in any other light than as acts 
performed in defendant’s service. The defense of cancellation 
finds no support in the evidence. 

An objection of defendant to the instruction given the jury 
finds conclusive answer in the case of Van Buskirk vs. Rail- 
road, 131 Mo. App. 357, 111 S. W. 832. 

The judgment is affirmed. All concur. 





Kalle & Co., Inc., vs. Morton. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 


KALLE & CO., Inc., 
VS. 


MORTON.* 


FIRE INSURANCE—RELEASE OF INSURER. 

A policy stipulating that any agreement by insured with any carrier, pro- 
viding that the latter shall have, in case of any loss for which he 
would be liable, the benefit of the insurance, shall discharge insurer 
from liability, etc., is rendered unenforceable by an agreement in a 
bill of lading that any carrier liable for loss shall have the benefit of 
any insurance so far as the same shall not avoid policies. 

(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 


Dig. § 606.) 

PAYMENT—WAIVER OF DEFENSES. 

An insurer who advances money to insured on conditions of the presen- 
tation of a claim to a carrier for the amount of the loss, and a 


refunding of the amount on receiving payment from the carrier, 
does not thereby pay the policy or waive any of its defenses. 


(For other cases, see Insurance, Cent. Dig. §$§ 1495, 1496; Dec. Dig. § 
599.) 
CONDITIONAL PAYMENT. 


An insurer may pay a policy on condition of the presentation of a 
claim to the carrier for the amount of the loss and a refunding of 
the amount paid on receiving payment from the carrier. 


(For other cases, see Insurance, Cent. Dig. §§ 1495, 1496; Dec. Dig. § 


Submission of controversy on agreed statement of facts, 
pursuant to Code Civ. Proc. § 1279, between Kalle & Co., In- 
corporated, and Eliza A. Morton. Judgement for plaintiff. 


Argued before Ingraham, P. J., and McLaughlin, Laughlin, 
Dowling, and Hotchkiss, JJ. 


ARTHUR W. CLEMENT, of New York City, for Plaintiff. 
Naruan P. BusHnew, of Peekskill, for Defendant. 


McLAvucHLIN, J. 
Submission of a controversy upon an agreed statement of 


facts, pursuant to section 1279 of the Code of Civil Procedure. 
It appears from the submission :— 


That on the 12th of December, 1910, the deféndant, as a 
common carrier, was operating a line of steamers between New 
ccc sich te ila cease eat eran cA de 


* Decision rendered, May 2, 1913. 141 N. Y. Supp. 374. 
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York City and Peekskill, N. Y. That on the day named there 
were delivered to her, at New York, for transportation to 
Peekskill, two barrels of dye, of the value of $330. That while 
in transit the dye was destroyed by fire, and the owner there- 
after assigned its cause of action against the carrier to this 
plaintiff. That the bill of lading issued by the defendant, under 
which the dye was shipped, contained the following clause: 

“Any carrier or party liable on account of loss or damage to 
any of said property shall have the full benefit of any insurance 
that may have been effected upon, or on account of said prop- 
erty, so far as this shall not avoid the policies or contracts 
of insurance.” 

That at the time the bill of lading was issued, and the dye 
destroyed, the shipper had a policy of insurance upon it which 
contained a statement that the same would be null and void 
to the extent of any insurance by the carrier which would at- 
tach and cover the property if such policy had not been issued. 
That in case any agreement were made or accepted by the 
assured with any carrier, by which it was stipulated that such 
carrier should have, in case of any loss for which he would 
be liable, the benefit of the insurance, that then the insurer 
should be discharged from any liability under its policy. That 
the policy contained a further provision that, in all cases of 
loss or damage by perils insured against, the insurer should 
be liable only for what could not be collected from the carrier, 
but the insured should be chargeable “with the direct pecuniary 
consequence to the assured, temporarily arising from delay in 
collection from said carrier.” That pending such delay the in- 
surer might advance to the insured funds for his protection, 
which sum, as soon as the same had been collected by the 
insured from the carrier, should be returned. That the insur- 
ance company disclaimed any liability for the loss on the ground 
that the bill of lading violated the policy, but pending the 
enforcement of a claim against the defendant, to recover the 
value of the dye destroyed, it advanced to the plaintiff as “a 
loan” $330, under a written agreement by which plaintiff agreed 
to prosecute its claims against the carrier and return to the 
insurance company so much of the money advanced, without 
interest, as might be collected from the carrier. 

That the enforcement of the claim against the carrier was 
to be at the expense of the insurance company. That the car- 
rier also had insurance upon the cargo, but it does not appear 
from the submission what part of such insurance would be 
apportionable to the dye. That the defendant has already paid 
to other shippers more than the total amount of insurance 
received by .her. 

Upon the foregoing facts, the plaintiff claims it is entitled 
to a judgment for $330 and interest, and the defendant claims 
she is entitled to judgment. 
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[1] The clause inserted in the bill of lading giving to the 
carrier the benefit of the insurance rendered the policy unen- 
forceable. Fayerweather vs. Phoenix Ins. Co., 118 N. Y. 324, 23 
N. E. 192, 6 L. R. A. 805. 

[2] Defendant, however, contends that this fact is of no im- 
portance, since the insurance company, by advancing the amount 
of the loss, thereby waived any defense which it might have had 
to the enforcement of the policy on that ground; that the money 
advanced amounted in legal effect, to a payment by the insurance 
company of its liability under the policy; and it was thereafter 
estopped from asserting the contrary. 

There is nothing in the submission to indicate that the in- 
surance company, in advancing the $330, intended thereby to 
waive any defense which it had, or that such advancement was 
to be considered as an unconditional payment of any liability 
under the policy; on the contrary the agreement entered into 
between the insurance company and the shipper, at the time the 
money was advanced, shows that such was not its intent, and 
it did not so elect. The money was advanced upon certain 
specified conditions, among which were (a) the presentation 
of a claim to the carrier for the amount of the loss, and (b) 
upon receiving payment to refund the same to the insurance 
company. If it be true, as indicated, that the policy could 
not have been enforced, then the insurance company had a right 
to exact such terms with respect to the carrier—that is, the 
party primarily liable to the insured—as it chose as a condi- 
tion of payment. Inman vs. South Carolina Ry. Co., 129 U. 
5. 128, 9 Sup. Ct. 249, 32 L. Ed. 612; Bradley vs. Lehigh R. 
R. Co., 153 Fed. 350, 82 C. C. A. 426. 

[3] If it be conceded, as contended by the defendant, that the 
transaction amounted to payment by the insurance company, 
so as to relieve it of all liability under its policy, nevertheless 
it was upon terms which it had the legal right to impose. It, 
however, was not a payment or a waiver by the insurance com- 
pany of its defense. Pennsylvania R. R. Co. vs. Burr, 130 Fed. 
847, 65 C. C. A. 331; Southard vs. M., S. P. & S. S. M. Ry. 
Co., 60 Minn. 382, 62 N. W. 442, 619. 

It follows that the plaintiff is entitled to judgment against 
the defendant for $330, with interest from December 12, 1910, 
together with costs. All concur. 
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HARMON vs. STUYVESANT INS. CO. oF New Yorx.* 
(Kansas City Court of Appeals. Missouri.) 


ADJUSTMENT OF LOSS—APPOINTMENT OF APPRAISERS. 


Where an insurance adjuster named an appraiser and afterwards ap- 
pointed another appraiser, without notifying insured of the change, 
even when informed of the appointment of an appraiser by insured, 
the party first appointed by the adjuster remained a duly qualified 
appraiser. 

(For other cases, see Insurance Cent. Dig. § 570.) 


ADJUSTMENT OF LOSS—NOTICE—ARBITRATION AND AP- 
PRAISAL. 

Where a policy providing for appraisal of a fire loss required no notice 
of the time and place of the appraisal, and each appraiser knew the 
time and place, and attended, and the property was not in such con- 
dition as to require the presence of the parties there was no neces- 
sity for notice to them, unless the appraisers required their at- 
tendance. 

(For other cases, see Insurance, Cent. Dig. §§ 1422, 1423, 1427, 1429; 
Dec. Dig. § 572.) 


ADJUSTMENT OF LOSS—WAIVER OF RIGHT TO OBJECT. 

Where an insurer repeatedly demanded an appraisal as provided by the 
policy, and such appraisal was had, it could not, after refusing to pay 
the appraised loss and obliging the insured to sue, contend that as 
the loss was total there was, in view of the valued policy statute, no 
ground upon which to base an appraisal, and that it was therefore 
void. 

(For other cases, see Insurance, Cent. Dig. §§ 1436-1438; Dec. Dig. § 
576.) 


ACTION ON POLICY—EVIDENCE— DAMAGES STATED IN 
PROOF OF LOSS. 

Where the insurer refused to accept proofs of loss, in which the claim 
of insured was stated to be a sum less than the amount of the 
insurance, such proofs were inadmissible in an action on the policy, 
since insured was no longer concluded by his estimate therein. 

(For other cases, see Insurance, Cent. Dig. §§ 1697, 1698, 1700-1706; Dec. 
Dig. § 662.) 


ACTION ON POLICY—WAIVER—ALLOWANCE OF ATTORNEY’S 
FEE. 

Under Rev. St. 1909, § 7068, providing that if, in any action against an 
insurer to recover a loss, it appears that the insurer vexatiously re- 
fused to pay such loss, the court or jury may allow additional dam- 
ages, not exceeding 10 per cent on the loss, and a reasonable at- 
torney’s fee it is not necessary that both the penalty and the at- 
torney’s fee be inflicted; and where the insurer’s vexatious delay 
was an issue a finding for an attorney’s fee without expressly find- 
ing vexatious delay was a finding of vexatious delay. 


(For other cases, see Insurance, Cent. Dig. §§ 1785-1787; Dec. Dig. § 670.) 


* Decision rendered, April 7, 1913. Rehearing denied, May 5, 1913. 156 
S. W. Rep. 87. 
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BALDINGER vs. CAMDEN FIRE INS. ASS’N er AL* 


(Supreme Court of Minnesota.) 


AWARD OF REFEREES—VALIDITY. 


In an action to vacate an award of referees under a Minnesota standard 
fire policy, and to recover the amount of the actual loss sustained, 
it is held, that the award of the referees cannot be vacated for mere 
inadequacy, but that the inadequacy may be so gross as to justify a 
jury in finding fraud invalidating it. 

(For other cases, see Insurance, Cent. Dig. §§ 1430-1432, 1434; Dec. Dig. 
§ 574.) 

AWARD OF REFEREES —FRAUD— SUFFICIENCY OF EVI- 
DENCE. 

The jury were justified in finding that the award was so grossly inade- 
quate, under the circumstances of the case, as to prove fraud, invali- 
dating it. 

(For other cases, see Insurance, Cent. Dig. §§ 1430-1432, 1434; Dec. Dig. 
§ 574.) 

FIRE INSURANCE—EXCESSIVE RECOVERY—EVIDENCE. 

The award of the jury is not excessive. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


* Decision rendered, April 18, 1913.. 141 N. W. Rep. 104. Syllabus by 


the Court. 


NATIONAL UNION FIRE INS. CO. vs. NASON. 
(Civ. 1,184.)* 


(District Court of Appeal, First District, California.) 


CONSTRUCION OF AGENT’S CONTRACT—COMPENSATION— 
COMMISSIONS RETAINED ON CANCELED POLICIES. 

An insurance agent working under a contract providing for return of 
commissions retained by him from premiums on policies after- 
wards canceled was liable for such commissions, irrespective of 
whether the policies were canceled before or after the termination 
of his agency. 

(For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 


* Decision rendered, Feb. 24, 1913. 131 Pac. Rep. 755. 
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MOTT vs. SPRING GARDEN INS. CO.* 
(Court of Civil Appeals of Texas. Ft. Worth.) 


FIRE INSURANCE—ACTION ON POLICY—EVIDENCE. 

In an action on a fire policy, evidence that plaintiff objected to the local 
authorities investigating the fire was admissible on the issue whether 
the fire had been started by him. 

(For other cases, see Insurance, Cent. Dig. §§ 1689, 1690, 1693, 1694; Dec. 
Dig. § 658.) 


FIRE INSURANCE—ACTION ON POLICY—EVIDENCE. 

Where in an action on a fire policy, the plaintiff testified that he offered to 
sell the property, including the house which burned, for $2,000, evi- 
dence that the market value of the lot was from $2,000 to $2,500 was 
properly admitted as tending to show that plaintiff considered the 
house of little value, and thus show a possible motive for burning 
the house. 

(For other cases, see Insurance, Cent. Dig. §§ 1689, 1690, 1693, 1694; Dec. 
Dig. § 658.) 


FIRE INSURANCE—ACTION ON POLICY—EVIDENCE. 

In an action on a fire policy, the defendant was bound to establish its de- 
fense that plaintiff set fire to the insured property to collect the insur- 
ance by a preponderance of the evidence, but not beyond a reasonable 
doubt. 

(For —_ cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 


* Decision rendered, Feb. 8, 1913. 154 S. W. Rep. 658. 


WEINBERGER vs. INSURANCE CO. OF NORTH 
AMERICA.* 


(Kansas City Court of Appeals. Missouri.) 


FIRE INSURANCE—FORFEITURE—WAIVER. 

A waiver of a forfeiture of a fire policy may not rest on the prior know l- 
edge of the agent of insurer inconsistent with the policy; but where 
an agent, when he solicits fire insurance and delivers a policy, in- 
formed that insured has no iron safe and will not procure one, and 
will not keep his books away from the building, and accepts a premium 
covering the continuing risk, and takes no exception to the continued 
violation of the iron-safe clause, the provision is waived. 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. 378.) 


* Decision rendered, April 7 7, 1913. . Rehearing denied, May 5, 1913. 156 
S. W. Rep. 70. 
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FIRE INSURANCE—IRON - SAFE CLAUSE — WAIVER — EVI- 
DENCE. 

Where, in an action on a fire policy containing an iron-safe clause, insured 
relied on a waiver of forfeiture for violation of the clause, evidence 
that the soliciting agent of insurer was informed, prior to the issuance 
of the policy, that insured had no safe and did not intend to keep one 
was admissible in connection with other evidence that insurer, with 
such knowledge, accepted and retained premiums without objecting 
to the failure to keep a safe. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1687, 1688, 1699; Dec. 
Dig. § 664.) 


—_——or+e— ——- 


WESTERN NAT. LIFE INS. CO. vs. WILLIAMSON- 
HALSELL-FRAZIER CO.* 
(Supreme Court of Oklahoma.) 


IRON-SAFE AND INVENTORY CLAUSES — EFFECT OF 
BREACH. 

The iron-safe and inventory clauses in fire insurance policies are promis- 
sory warranties, and an unjustifiable breach of them by the insured 
prevents recovery. 

(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


IRON-SAFE AND INVENTORY CLAUSES—RECOVERY ON 
POLICY. 

If inventories and books have been kept as required by the terms of the 
policy, the insured is entitled to recover, although the inventories and 
books have been lost, provided.the loss has occurred without the fault, 
negligence, or design of the insured, and where the insured has used 
such care in the premises as a prudent man acting in good faith would 
exercise. 

(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


* Decision rendered, April 5, 1913. 1311 Pac. Rep. 691. Syllabus by the 
Court. 


DIXIE FIRE INS. CO. vs. WALLACE.* 
(Court of Appeals of Kentucky.) 


ESSENTIALS OF CONTRACT—‘AGREEMENT.” 


Where the minds of an owner and the insurer’s agent never met, since the 
owner applied for insurance upon a house on the north side of the 
railroad, while the agent examined and insured a house on the south 
side, there was no “agreement” which. is.the. expression-by-two-or more 


* Decision rendered, May 9, 1913. 156 S. W. Rep. 140. 
Vol. XLII.—67. 
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persons of a common intention to affect their legal relations in and 
consists of their being of the same mind and intention as to the mat- 
ter agreed upon, so that an essential element of the contract was 
wanting, and there was no contract or liability. 


(For other cases, see Insurance, Cent. Dig. §§ 195-202; Dec. Dig. § 130.) 
(For other definitions, see Words and Phrases, Vol. 1, pp. 282-284.) 


INVALIDITY OF CONTRACT—RECOVERY OF PREMIUMS PAID. 


Where a policy was void because the minds of the parties had never agreed 
as to the house to be insured, so that there was no consideration for 
the premium paid, the insured was entitled to recover that amount 
with interest from the date of its payment. 


(For other cases, see Insurance, Cent. Dig. §§ 195-202; Dec. Dig. § 130.) 


—_—_——+@--—_——_ 


CARLIN vs. FREY Er au.* 
(Supreme Court of New York, Appellate Division, Third Department.) 


RIGHTS OF PARTIES. 


An assignee of a first mortgage, who, contrary to the terms of a policy 
on the mortgaged property, turned the proceeds over to the mortgagor 
for rebuilding, with knowledge of the rights of a second mortgagee 
and vendor to have such sum applied to the mortgage debt, made her- 
self liable for the amount so turned over. 


(For other cases, see Insurance, Cent. Dig. §§ 1444-1447; Dec. Dig. § 581.) 


* Decision rendered, May 7, 1913. 141 N. Y. Supp. 580. 


SAMMONS et aL. vs. AMERICAN HOME FIRE INS. 
CO, #Y AL.* 


(Supreme Court of South Carolina.) 


INSURABLE INTEREST—BUILDING CONTRACTORS. 


One who contracts to furnish the materials and erect a building has an 
insurable interest in the building irrespective of payments made to 
him by the owner. 

(For other cases, see Insurance, Cent. Dig. §§ 139-157, 177; Dec. Dig. 
§ 115.) 

FIRE INSURANCE—AMOUNT RECOVERABLE—ACTION BY 
BUILDING CONTRACTOR. 


Where a contractor agreed to build a building which was partially in 
existence when his contract was made, upon its destruction by fire 
during construction, and while he held a policy upon the building, he 


* Decision rendered, April 22, 1913. 77 S. E. Rep. 1108. 
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is entitled to recover only the value of the building at the time of the 
fire, less its value when he commenced work thereon. 

(For other cases, see Insurance, Cent. Dig. §§ 1280, 1281; Dec. Dig. 
§ 503.) 


FIRE INSURANCE—INSURABLE INTEREST—OWNER AND 
BUILDING CONTRACTOR. 

It is incumbent upon the owner of a building and a building contractor to 
prove their respective insurable interests in order to recover against 
the insurance company upon the destruction of the building during 
construction. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. § 
646.) 

Watts and Woods, JJ., dissenting. 


MON CLOAK & SUIT CO. ws. AETNA INS. CO.* 
(City Court of New York, Trial Term.) 


PROOFS OF LOSS—FRAUDULENT ESTIMATE OF VALUE. 

In an action on an insurance policy, an exaggeration of the amount of 
the loss was not fraud, invalidating the policy, where insured had no 
means of positively determining the value of the goods destroyed, and 
was compelled to estimate the loss; and hence a verdict for an amount 
which showed that insured overestimated the loss 100 per cent did not 
justify the court in rendering a judgment for defendant. 

(For other cases, see Insurance, Cent. Dig §§ 1362-1366; Dec. Dig. § 553.) 


PROOFS OF LOSS—FRAUDULENT ESTIMATE OF VALUE. 


In an action on an insurance policy, where the loss is capable of more or 
less accurate ascertainment, a gross overvaluation of the goods de- 
stroyed compels the court to determine as a matter of law that in- 
tentional fraud was attempted; but the evidence must be conclusive 
against mistakes or misapprehension. 


(F or other cases, see Insurance, Cent. Dig. §§ 1362-1366; Dec. Dig. § 553.) 


* ‘Decision rendered, August 9, 1912, 141 N. Y. Supp. 553. 


oe 


SWING vs. CLOQUET LUMBER CO.* 


(Supreme Court of Minnesota.) 


ASSESSMENT—DECREE. 


A decree that an “assessment shall be made” against all policyholders 
which determines the unpaid liabilities according to their accrual by 


‘ * Decision rendered, April 25, 1913. 141 N. W. Rep. 117. Syllabus by the 
ourt. 
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quarterly periods, and fixes the percentage of assessment against 
every policy in force during the respective periods, is an assessment, 
and not an order for an assessment. 


(For other cases, see Insurance, Cent. Dig. §§ 94-97; Dec. Dig. § 71.) 


ENFORCEMENT OF ASSESSMENT—NOTICE—VALIDITY. 


Defendant was liable to assessment on only one policy. The notice stated 
separately and correctly the amount for which he was liable on this 
policy, except that it did not give him credit for payments made. It 
erroneously stated that he was liable to assessment on other policies, 
and demanded payment for an aggregate sum which was largely ex- 
cessive. There was nothing to indicate that defendant was prejudiced 
or misled, and the notice was not for this reason void. 


(For other cases, see Insurance, Cent. Dig. §§ 94-07; Dec. Dig. § 71.) 


ENFORCEMENT OF ASSESSMENT—NOTICE—VALIDITY. 


A notice which requires payment in a shorter time than the decree 
provides is not for that reason void, where a copy of the decree 
accompanies the notice. 


(For other cases, see Insurance, Cent. Dig §§ 94-97; Dec. Dig. § 71.) 


ENFORCEMENT OF ASSESSMENT—SUFFICIENCY OF NOTICE. 

The notice of assessment was given by registered mail. This complied 
with the provision of the decree requiring “due notice.” It also com- 
plied with the by-laws of the company. There was no proof of any 
statute of Ohio bearing on this question. The manner of giving notice 
was sufficient. 


(For other cases, see Insurance, Cent. Dig §§$ 94-07; Dec. Dig. § 71.) 


ENFORCEMENT OF ASSESSMENT—AMOUNT OF LIABILITY. 


The by-laws of the company provide that no member shall be liable, 
except to the extent of his deposit note. Defendant’s note was $687.50. 
It had paid $302.50 before the assessment by the court. The court 
made an assessment of 86.0003 per cent of the face of the note. If 
no credit is given for payments made, defendant’s assessment will far 
exceed its liability. Meld, defendant is entitled to credit on the assess- 
ment for the amount paid. 


(For other cases, see Insurance, Cent. Dig §§ 94-907; Dec. Dig. § 71.) 
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MARINE. 


COURT OF APPEALS OF NEW YORK. 


SYMMERS 
US. 


CARROLL et AL, * 


MARINE INSURANCE—RIGHT TO PROCURE. 


The owner of a vessel used in carrying passengers and merchandise may 
insure himself against his own negligence, and against the necessity 
of entering into any inquiry as to his negligence, where shippers 
have relieved him from liability for loss by fire; but he remains 
liable for his negligence. 


(For other cases, see Insurance, Cent. Dig. §§ 1112, 1113; Dec. Dig. § 416.) 


INSURANCE OF FREIGHT—RIGHTS OF BENEFICIARIES. 


A carrier may insure the goods left in his charge, not only for his own 
benefit, but for the benefit of the owners thereof. 


(For other cases, see Insurance, Cent. Dig. §§ 139-157, 177; Dec. Dig. 
s e 
§ 115.) 


INSURANCE OF FREIGHT—RIGHTS OF BENEFICIARIES. 

Where a carrier receives the proceeds of a policy of insurance, for 
account of whom it may concern, he holds the money as trustee for 
those concerned, and he must, after paying himself, divide the re- 
mainder among those entitled thereto. 


MARINE INSURANCE—RIGHT TO PROCEEDS OF POLICY. 


Where the owner of a vessel procured insurance on the cargo for account 
of whom it might concern, and he was relieved by decree of court 
from all liability to the owners of the cargo for loss by fire, and he 
collected the policy, he held the proceeds in trust for the owners. 


(For other cases, see Insurance, Cent. Dig. §§ 1448-1451, 1453, 1454, 1485; 
Dec. Dig. § 582.) 


Appeal from Supreme Court, Appellate Division, First Depart- 
ment. , 

Action by Douglas Symmers, suing on behalf of himself and 
others similarly situated, against Howard Carroll and another, 
executors of John H. Starin, deceased. From an order of the 
Appellate Division (149 App. Div. 641, 134 N. Y. Supp. 170), 
affirming an interlocutory judgment overruling a demurrer to 
the complaint, defendants appeal, and the Appellate Division 
certifies a question of law. Question answered in the affirmative, 
and order affirmed. 

See, also, 150 App. Div. 902, 134 N. Y. Supp. 1147. 


ve Decision rendered, March 25, 1913. tor N. E. Rep. 608. 
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Avery F. CusHMan, of New York City, for Appellants. 
Henry E. Marrison, of New York City, for Respondent. 


CUDDERBACK, J 

This action is brought by the plaintiff, in his own behalf and 
in behalf of all others similarly situated. Prior to December 
16, 1904, John H. Starin, the defendants’ testator, was the 
owner of a steamboat used by him in carrying merchandise 
and passengers from the city of New York, in this state, to 
the city of New Haven, in the state of Connecticut. On the 
day mentioned the boat left New York, bound for New Haven, 
with a cargo of general merchandise, which included merchan- 
dise owned and shipped by the plaintiff's assignors, with the 
freight charges paid or agreed to be paid thereon. While the 
steamboat was on Long Island Sound in the course of the 
voyage, it was burned to the water’s edge, and the cargo was 
totally destroyed. By a decree of the United States District 
Court, made under the Federal statutes, it has been adjudged 
that Starin was not liable for the loss or damage growing out 
of the destruction by fire of the merchandise on the vessel. 

Sefore the voyage on which the fire occurred, Starin had 
procured from the Home Insurance Company a policy of in- 
surance on the cargo which reads in part as follows: “The 
Home Insurance Company, New York, by this policy of in- 
surance * * * does insure John H. Starin as freighter, for- 
warder, bailee, common carrier or for account of whom it may 
concern, loss if any payable to him or order, to the amount of 
$20,000, on goods, wares and merchandise,” against loss by fire 
while on board the vessel so destroyed. 

After the fire Starin collected the amount of the insurance, 
$20,000, but refused to pay over to the plaintiff's assignors 
any part thereof, though he had paid a portion of the moneys 
received to the owners of other parts of the cargo lost. The 
complaint also alleges that the plaintiff has no knowledge as 
to the exact value of the merchandise destroyed by the fire, 
nor as to the identity of the owners, but that such owners 
are very numerous, and the action is brought for their benefit, 
as well as for the benefit of the plaintiff. The demand for 
relief is that the defendants account for the insurance moneys 
collected by Starin, and pay over to the plaintiff and the other 
persons entitled to share therein proportionate parts thereof. 

To the complaint setting forth these facts the defendants 
demurred, upon the ground that it does not state facts sufficient 
to constitute a cause of action. The demurrer was overruled 
by the court at Special Term, and an interlocutory judgment 
to that effect was entered, with leave to the defendants to amend 
on the usual terms. The Appellate Division affirmed the inter- 
locutory judgment, and in affirming the same certified that a 
question of law had arisen in the case which in its opinion 
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ought to be reviewed by the Court of Appeals. The question 
accordingly certified is: Does’ the complaint state facts suffi- 
cient to constitute a cause of action?” 

[1] The argument of the defendants is that Starin had the 
right as common carrier to insure the cargo for his own benefit, 
and that he had the right to collect and retain the amount of 
the loss, irrespective of the question whether he was liable to 
the owners of the cargo for the damages which they had 
sustained. The plaintiff cites Phoenix Ins. Co. vs. Erie & West- 
ern Transportation Co., 117 U. S. 312, 6 Sup. Ct. 1176, 29 L. 
Ed. 873; Baxter vs. Hartford Fire Ins. Co. (C. C.) 12 Fed. 
481, and Munich Assurance Co. vs. Dodwell, 128 Fed. 410, 63 
C... A. se 

These were all cases wherein the common carrier had been 
relieved by the shipper from liability for loss occasioned by 
fire. It was held that, although relieved from such responsibil- 
ity, the carrier remained liable for his negligence, and therefore 
his right to collect the insurance moneys was not to be deter- 
mined, after the loss, by inquiry whether he was in fact liable 
to the owners of the cargo. He could insure himself against 
his own negligence, and against the necessity of entering into 
any inquiry as to his negligence. Here the shippers did not 
release the carrier from liability for loss by fire, and the cases 
cited do not apply. 

[2] It is also the law that a common carrier can, if he so 
desires, insure the goods left in his charge, not only for his 
own benefit but for the benefit of the owners as well. Waring 
vs. Indemnity Fire Ins. Co., 45 N. Y. 606, 6 Am. Rep. 146; 
Hagan v. Scottish Ins. Co., 186 U. S. 423, 22 Sup. Ct. 862, 
46 L. Ed. 1229; Pennefeather vs. Baltimore Steam Packet Co. 
(C. C.) 58 Fed. 481; Home Ins. Co. vs. Minneapolis, St. Paul, 
etc., R. R. Co., 71 Minn. 296, 74 N. W. 140. 

In Waring vs. Indemnity Fire Ins. Co., supra the policy of 
insurance covered oil owned by the plaintiff, “or held in trust 
on commission, or sold, but not removed, contained in bonded 
warehouse.” It was held after loss that the plaintiff could 
recover for himself and for the benefit of a vendee for oil sold 
but not removed from the warehouse. Judge Folger said: 
“Tt is laid down in broad terms that one may, in his own name, 
insure the property of another for the benefit of the owner 
without his previous authority or sanction, and that it will 
inure to the benefit of the owner upon a subsequent adoption 
of it, even after a loss has occurred.” 45 N. Y. 611, 6 Am. 
Rep. 146. 

In Hagan vs. Scottish Ins. Co., supra, the defendant insured 
the plaintiff Hagan “on account of whom it may concern,” 
against loss by fire on a tug, her hull, etc. The plaintiff sub- 
sequently sold a one-half interest in the tug to Martin. After 
a loss it was held that the plaintiff could recover on the policy. 
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The court said: “The words ‘on account of whom it may con- 
cern’ do not refer to those interested in the policy simply at 
the time it was taken out. - The terms refer to the future. It 
is not a question of the persons concerned when it is taken 
out, but of those who may be concerned when the loss may 
occur, and who were within the contemplation of him who 
took out the insurance at the time he did so. It is on account 
of those who in the future, at the time of the happening of a 
loss, have the insurable interest and in regard to whom the 
policy will be applied. We think this the common-sense inter- 
pretation of the language used, and that it is justified and 
required by the authorities. * * *” 186 U. S. 433, 22 Sup. Ct. 
866, 46 L. Ed. 1229. 

[3] When the carrier receives the proceeds of the policy of 
insurance for account of whom it may concern, he holds the 
money as trustee for those concerned. 

[4] No particular words are necessary to create a trust. 
Trust relations will be implied, when it appears that such was 
the intention of the parties, and when the nature of the trans- 
action is such as to justify or require it. Hoffman House vs. 
Foote, 172 N. Y. 348, 65 N. E. 169. 

[5] A person with whom or in whose name a contract is 
made for the benefit of another is a trustee of an express trust, 
within the meaning of the provision of the Code of Civil Pro- 
cedure (section 449). It was so held in Duncan vs. China 
Mutual Ins. Co., 129 N. Y. 237, 29 N. E. 76, which was an 
action on a policy of insurance issued by the defendant to 
the plaintiff on account of whom it may concern. 

[6] Starin in this case, having been relieved by the decree 
of the Federal courts from all liability to the owners of the 
cargo for their loss by fire, could not collect the amount of 
the loss on their property beyond the extent of his charges, 
except as trustee. It is held in Home Ins. Co. vs. Minneapolis, 
St. Paul, etc., R. R. Co., supra, that though a carrier has no 
pecuniary interest in the goods in his possession, and is not 
liable for their loss by fire, he may insure them as “his own 
or held in trust by him,” and in case of loss may recover in his 
own name, holding all in excess of his own claim in trust for 
the shipper. 

If Starin held the insurance moneys as trustee, then the 
owners of the cargo here represented by the plaintiff had the 
right to call him to account, and it was his duty to state his 
account and prove the items of his loss. Kliger vs. Rosenfeld, 
120 App. Div. 396, 105 N. Y- Supp. 214. It was his further 
duty, after paying himself, to divide what remained of the 
insurance money among the owners of the cargo according to 
their respective rights and interest. 

[7] It is held in Pennefeather vs. Baltimore Steam Packet 
Co., supra, that where a carrier secures insurance on goods 
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belonging to numerous owners for their benefit as well as his 
own, and, the goods being destroyed, collects the entire amount 
of the insurance, equity has jurisdiction, on the ground of 
avoiding a multiplicity of suits and the difficulty of making a 
proper apportionment, of a suit by some of the owners for the 
benefit of all who might join to recover their proportional in- 
terests therein. 

Within the doctrine of the cases cited it was not necessary to 
allege in the complaint, as the defendant contends, that there 
was any previous contract or arrangement between the carrier 
and the shippers that he should procure insurance on their ac- 
count, or that they should pay any part of the insurance pre- 
mium. It is sufficient if he intended to insure their interests in 
the cargo for their benefit, and such intention is established by 
the words in the policy “for account of whom it may concern.” 
Furthermore, it was not necessary to allege that carrier’s loss: 
did not absorb the whole amount of the insurance moneys, as 
the fact, whatever it may be, would be brought out on an ac- 
counting. 

It does not appear from the complaint that any of the shippers: 
had taken out insurance for their own benefit, or that the 
policy issued to the carrier contained any provisions that would 
be applicable if there was other insurance on the cargo. If 
there was other insurance obtained by any individual shipper, 
that might affect the amount of his recovery. These matters 
would also be a proper subject of inquiry on the accounting, 
with all other facts touching the rights of any of the parties 
to share in the insurance moneys. 

The question certified should be answered in the affirmative, 
and the order appealed from affirmed, with costs. 

Cullen, C. J., and Gray, Werner, Collin, and Miller, JJ., 
concur. Hiscock, J., absent. 

Order affirmed. 
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ACCIDENT AND HEALTH. 


SUPREME COURT OF OKLAHOMA. 


OWEN 
US. 


UNITED STATES SURETY CO. * 


VALIDITY—BREACH. 


A misrepresentation renders the policy void on the ground of fraud, 
whilst noncompliance with a warranty operates as an express breach 
of the contract. 

(For other cases, see Insurance, Cent. Dig. $$ 540, 549, 567; Dec. Dig. 
§§ 256, 267.) 

FRAUD IN PROCUREMENT—BURDEN OF PROOF. 

Under section 3784, Comp. Laws. 1900, the burden of proof to establish 
the materiality of a misrepresentation or concealment, as well as the 
fraudulent intent of the insured, is upon the insurance company, 
and the burden is not shifted where it is shown that the insured 
made an untrue answer concerning other insurance, for, if there be a 
presumption that his failure to mention it was intentional, this is 
met by the presumption that a man does not make a fraudulent mis- 
statement, and the question is therefore for the jury, upon all the 
evidence. 


(For other cases, see Insurance, Cent. Dig $$ 1555, 1645-1668; Dee. Dig. 
§ 646.) 
§ 949._ 


Error from District Court, Oklahoma County; George W. 
Clark, Judge. 

Action by Lula Owen against the United States Surety Com- 
pany, a corporation. Judgment for defendant, and _plaintitf 
brings error. Reversed and remanded for new trial. 


F. E. Rippie of Chickasaw, for Plaintiff in Error. 

SHARTEL, Keaton & WELLS, of Oklahoma City, for Defend- 
ant in Error, 

KANE, J. 

In the trial court it was agreed by counsel that the issues in 
the above-entitled cause were practically the same as in Con- 
tinental Casualty Co. vs. Lula Owen, 131 Pac. 1084, just handed 
down. In this court the action of the trial court in directing a 
verdict in favor of the defendant raises a few additional ques- 
tions of law, which were not involved in the case of Continental 
Casualty Co. vs. Lula Owen, and it will be such questions only 
that will be noticed herein. The additional contentions may be 





* Decision rendered, Feb. 4, 1913 Rehearing denied, May 6, 1013. 
131 Pac. Rep. 1oo1. Syllabus by the Court. 
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stated as follows: (1) As the original policy of insurance was 
only attached to plaintiff’s petition as an exhibit, the court could 
not consider the provisions contained in the schedule of war- 
ranties thereof, unless said policy had been introduced in evi- 
dence, and, as this was not done for the purpose of showing the 
provisions of the schedule of warranties, the court should not 
have considered such warranties and taken the case from the 
jury upon the ground that the evidence showed a breach thereof, 
(2) The defendant’s evidence did not show that Edward G. 
Owen had other accident insurance at the time of the execution 
and delivery of the policy sued on herein, and therefore there 
was a failure to show a breach of clause 10 of the schedule of 
warranties indorsed on the policy sued on to the effect that the 
insured had no accident insurance and no health insurance, ex- 
cept $5,000 accident in the Continental Casualty Company. 

[1] The first contention is not well taken. The original policy 
was attached to plaintiff’s petition, marked Exhibit A. Defend- 
ant’s answer admitted the execution and delivery of the policy, 
and alleged that it was not liable to plaintiff in any sum thereon, 
for the reason that the insured made certain false representa- 
tions of material facts to defendant for the purpose of procuring 
the issuance of said policy. The answer was not verified, and 
plaintiff filed an unverified reply, wherein she denied that in- 
sured made any false or fraudulent representations in regard to 
the amount of his insurance or of any application for insur- 
ance or as to the condition of his health, but did not deny the 
written statements set up in defendant’s answer, which it was 
alleged were contained in the policy itself. Section 5648, Comp. 
Laws 1909, provides: “In all actions, allegations of the execu- 
tion of written instruments and indorsements thereon of the ex- 
istence of a corporation or partnership, or of any appointment 
of authority, or the correctness of any account duly verified by 
the affidavit of the party, his agent or attorney, shall be taken as 
true unless the denial of the same be verified by the affidavit of 
the party, his agent or attorney.” 

In Mo. River, Ft. Scott & G. R. Co. vs. Wilson, to Kan. 87 
(star page 105), it was held: ‘Where an action is founded on 
a written instrument, and the petition sets forth the same in 
full, an answer not verified does not put in issue the execution 
of such written instrument, and there is no necessity for prov- 
ing the same on the trial.’””’ Other Kansas cases to the same effect 
are Reed vs. Arnold, 10 Kan. 85 (star page 102); Walker vs. 
Fleming, 37 Kan. 171, 14 Pac. 470; Board of Education vs. 
Shaw, 15 Kan. 35 (star page 33). There are several Oklahoma 
cases which follow the decisions of Kansas, from which state 
we borrowed the statute; the latest ones, where all the authori- 
ties are cited being Long vs. Shepherd, 130 Pac. 131, and Tate 
vs. Stone, 130 Pac. 296, both handed down at the December, 
1912, term. 
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[2] The second contention must be sustained. The evidence 
offered tended to show a breach of the warranties, as follows: 
“Judge Keaton: Before we read any more depositions, I be- 
lieve we will offer this other insurance policy. We now offer in 
evidence, just for the purpose of showing the date of issuance 
and the amount and kind of policy, the Maryland Casualty Com- 
pany of Baltimore, Md., accident policy, in the principal sum 
of $5,000 in the event of death caused by accidental injuries, 
issued October 10, 1910; issued to Edward G. Owen. Mr. 
Riddle: Plaintiff objects to it as incompetent, irrelevant, and 
immaterial to the issues in this case. By the Court: Overruled. 
Mr. Riddle: Exceptions. By the Court: There is no question 
raised as to the fact of the policy having been issued? Mr. 
Riddle: No, sir; no question about that.” 

As held in Continental Casualty Co. vs. Lula Owen, supra, 
the materiality of representations by an insured in an application 
for insurance is a question for the jury. In Pelican vs. Mutual 
Life Ins. Co., 44 Mont. 277, 119 Pac. 778, it was held: “Where 
insured represented that he had not suffered a surgical opera- 
tion prior to making his application, and there was no contro- 
versy in the evidence that he had sustained an aspiration of 
his chest prior to that time, the court should have instructed as 
a matter of law, that such treatment was a surgical operation 
and left it to the jury to determine insured’s good faith.” More- 
over, the evidence was not such that all reasonable men would 
say that the insured had no accident insurance and no health 
insurance except that stated in clause 10. A misrepresentation 
renders the policy void on the ground of fraud, while noncom- 
pliance with a warranty operates as an express breach of the con- 
tract. 

[3] In this jurisdiction, where fraud is alleged in the pro- 
curing of a written instrument, the proof must sustain the alle- 
gations by a preponderance of the evidence so great as to over- 
come all opposing evidence and repel all opposing presumptions 
of good faith. Moore vs. Adams et al., 26 Okl. 48, 108 Pac. 392. 

[4] The policy sued upon was dated October 18, 1910, or 
eight days subsequent to the policy in the Maryland Casualty 
Company referred to in the agreement of counsel. Even if we 
accord to the word “issued” the broad meaning contended, we 
would not be justified in saying that the evidence conclusively 
shows that the insured had insurance other than that set out in his 
statement at the time the policy sued on was issued. Discussing 
a similar proposition in Penn Mutual Life Ins. Co. vs. Mechan- 
ics’ Savings Bank & Trust Co., 72 Fed. 413, 19 C. C. A. 286, 38 
L. R. A. 33, 70, Judge Taft says: “It is urged for the defendant, 
however, that, because it was admitted that Schardt made an 
untrue answer concerning his other insurance, the presumption 
was that his failure to mention it was intentional, and that the 
court should have, so instructed the jury. Had the defendant 
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requested such a charge, the question would then have been pre- 
sented for decision. But instead of requesting such an instruc- 
tion, defendant framed a single charge, which instructed the 
jury that they should presume, not only that the failure to men- 
tion the fact was intentional, but also that it was material. This 
was erroneous, and the court rightly refused to give it. But 
we do not think that the defendant was entitled to the instruc- 
tion that the admission that Schardt had a policy in the New 
York Life Insurance Company, and failed to mention it, raised 
the presumption that his omission was intentional, or, what is the 
same thing, that it was fraudulent. There is a natural, and per- 
haps a legal, presumption of the continuance of a state of 
knowledge as of the state of sanity or marriage, and, it being 
admitted Schardt once knew that he had taken this policy for 
$5,000, that he continued to know, and so remembered that he 
had the policy when he answered the question as to other in- 
surance. But the presumption is not conclusive. Men do forget 
entirely a fact previously known to them, and they do forget it 
temporarily, so that they may make an untrue statement inad- 
vertently about it, though recently known to them. The possi- 
bility or probability of their doing so depends on the character of 
the fact in question, and all the circumstances under which the 
misstatement concerning it is made. There is also a presumption 
that a man does not make a fraudulent misstatement, but men 
frequently do, nevertheless, make such statements; and the 
question whether the presumption is overcome depends on the 
evidential weight to be given to all the circumstances, includ- 
ing possible motive, together with the positive evidence of wit- 
nesses. The two presumptions in this case covered the same 
ground and were conflicting. Neither was conclusive, and it 
was for the jury to determine from all the circumstances what 
the truth was. It would seem proper that ah instruction refer- 
ring to one of these presumptions should also refer to the other, 
and should point out the duty of the jury to weigh the facts and 
circumstances in the light of both.” 

The statement attributed to the insured, which it is allegéd 
was false, was made eight or ten days subsequent to the issuance 
of the policy by the Maryland Casualty Company. To merely 
show the issuance of that policy does not to our mind sustain the 
charge of fraud by such a preponderance of the evidence as 
to overcome all opposing evidence and repel the opposite evi- 
dence of good faith on the part of the assured. 

The judgment of the court below is accordingly reversed, and 
the cause remanded for a new trial. All the Justices concur. 
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COURT OF CIVIL APPEALS OF TEXAS. 


INTERNATIONAL TRAVELERS’ ASS’N 
VS. 


BOSWORTH. 


ACCIDENT POLICIES—EVIDENCE. 

In an action upon an accident certificate, evidence held sufficient to go 
to the jury on the question whether insured’s injury was caused by 
external violence. 

(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


FRATERNAL BENEFIT INSURANCE ASSOCIATIONS — STAT- 
UTES. 

Under Rev. Civ. St. 1911, art. 4830, exempting fraternal benefit associa- 
tions from the provisions of the insurance law, unless they be ex- 
pressly designated therein, the holder of a certificate of such an 
association is, in accordance with Rev. St. 1895, art. 3378, providing 
that it shall be unlawful for any person, firm, corporation, or associa- 
tion to enter into any stipulation or contract whereby the time in which 
to sue is limited to a shorter period than two years, entitled to two 
years in which to bring his action thereon, notwithstanding a pro- 
vision in the certificate fixing a shorter time. 


(For other cases, see Insurance, Cent. Dig. § 1993; Dec. Dig. § 812.) 


ACCIDENT POLICIES—FINDINGS. 

In an action on an accident policy, where the jury answered in the affirm- 
ative questions whether the injury was caused by violent external 
means, and whether it would have occurred had plaintiff not been 
suffering from a disease of the bones, there was a sufficient finding 
that the injury was caused wholly by external violence, to support a 
judgment against the insurer, which was liable only for injuries caused 
by external violence. 

(For other cases, see Insurance, Cent. Dig. § 2011; Dec. Dig. § 827.) 


ACCIDENT INSURANCE—CONDITIONS. 

Where the by-laws of an accident insurance association provided for 
payment only where an insured should receive accidental injury im- 
mediately and wholly disabling him from transacting any kind of 
business, the fact that the insured, a traveling salesman, continued a 
journey after his accident will not bar recovery. 

(For other cases, see Insurance, Cent. Dig. §§ 1955, 1957-1959; Dec. Dig. 
§ 787.) 

3 497+, 


Appeal from Harris County Court; Clarke C. Wren, Judge. 

Action by H. L. Bosworth against the International Travelers’ 
Association. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


* Decision rendered, Feb. 27, 1913. Rehearing denied, March 27, 1913. 
156 S. W. Rep. 346. 
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SAMUEL PETERSON and Orro Taus, both of Houston, and 
Seay & Seay, of Dallas, for Appellant. 

A. T. CarLeton and L. R. Bryan, both of Houston, for 
Appellee. , 
HARPER, J. 

This is an action brought in the country court of Harris 
County for civil cases by the appellee, H. L. Bosworth, upon a 
certificate of membership issued by the International Travelers’ 
Association, a mutual assessment accident insurance company, 
organized and chartered under the laws of the state of Texas, 
to recover indemnity for total disability caused by bodily in- 
jury, or injuries, sustained through external, violent, and ac- 
cidental means, independently of all other causes. Plaintiff 
alleged that on the 15th day of February, 1907, in the city of 
San Antonio, he received an injury by external, violent, and 
accidental means in the following manner: “That while he 
was walking in the city of San Antonio he was struck upon 
the leg, between the knee and ankle, with some hard substance, 
a particular description of which he is unable to give because 
of his lack of information, which said substance had been 
thrown, projected, or propelled with great force and violence, 
but by whom, or from what source, or in what manner, plain- 
tiff is unable to state, but that said substance struck him upon 
the leg, as aforestated, with such force and violence that it 
broke both of the bones in his leg, and as a result thereof, 
and because of such injury, plaintiff was confined to his bed in 
his home, and was totally disabled from performing any kind 
of work or manual labor for the period of 19 weeks from and 
after the 14th day of February, 1907.” That plaintiff duly no- 
tified the defendant of said injury. That defendant denied 
liability and waived its right to require further proof. That 
defendant issued to plaintiff its certificate of membership, which 
was attached to plaintiff’s petition and was made a part thereof. 
That plaintiff demanded from the defendant the agreed indem- 
nity of $25 per week for the period of 19 weeks, making a total 
of $475, and that defendant failed and refused to pay the same, 
and is justly indebted to plaintiff in said sum of $475. 

The defendant answered by general denial, set out in full the 
contract relied upon by it as its defense, and by special pleas 
substantially as follows: That the action was barred by limi- 
tation, for the reason that the suit was not filed within the time 
required by the certificate of membership upon which plaintiff 
based his suit. That in the application for membership plaintiff 
answered that he ‘was physically sound. That such answer was 
untrue and constituted a breach of warranty. That in said 
application for membership plaintiff answered that he had never 
received a fracture prior to the time of executing said appli- 
cation. That said answer was false and untrue and constituted 
a breach of warranty. That the total disability for which 
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plaintiff seeks to recover in this action was not the result of 
an injury caused by external, violent, and accidental means, 
and that said injury was in reality caused, wholly or partly, 
by reason and in direct consequence of a disease of the bone 
and bodily infirmity of plaintiff. That at the time of the al- 
leged injury plaintiff was suffering from a disease of the bone 
and other bodily infirmities, and that said injury would not 
have occurred had not the alleged accident aggravated the effect 
of said disease and infirmity, or had not said disease aggravated 
the effect of the alleged accident, and that the alleged injury 
was not caused solely, directly, and proximately, and independ- 
ently of all other causes, by external, violent, and accidental 
means. That the alleged disability did not occur immediately 
or presently after the happening of the alleged injury, and that 
said alleged disability was not total, and that such disability 
of plaintiff did not occur, if at all, until several days after he 
sustained said alleged injury. That the alleged original injury 
sustained by plaintiff would not have resulted in his alleged 
disability had plaintiff not continued to use his injured leg for 
several days after he sustained said original injury. That such 
use of his leg by plaintiff was negligence on his part, which 
negligence contributed materially to said injury and consequent 
disability. That said alleged and purported accident did not 
break both bones of plaintiff’s leg, and that the fibula of plain- 
tiff’s leg was broken a considerable period of time after the 
said alleged accident, and that said fibula of plaintiff’s leg was 
broken by reason of the continued and negligent use of said 
leg by the plaintiff, and that the breaking of the fibula of his 
leg contributed to and prolonged, for a considerable period of 
time, his alleged disability. 

The trial of the cause on November 22, 1911, resulted in 
a judgment for the plaintiff in the sum of $475, with interest 
and costs of suit. Defendant in due time filed its motion for 
a new trial, which was overruled, to which action of the court 
defendant excepted, gave notice of appeal, and in due time 
filed its appeal bond. The cause is now before this court for 
review. 

[1] The first assignment of error complains of the failure to 
give peremptory instruction for the defendant, because the 
evidence was not sufficient to sustain a verdict, and because there 
was no evidence that plaintiff's disability was the result of an 
injury effected by accidental means. 

There was ample evidence upon which to submit the case to 
the jury. The plaintiff, over defendant’s objection, testified 
that he felt a sharp blow on the shin, and Dr. Shields testified 
that plaintiff had a “fractured tibia, and over the site of the 
fracture * * * there was a contusion showing effect of external 
violence”; and the jury having found for plaintiff, this court 
could not hold otherwise. This assignment is overruled. 
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{2] One of appellant’s propositions under first assignment of 
error is that plaintiff should have brought his suit within six 
months after waiver of proof of loss and denial of liability, as 
provided by the certificate of membership. 

Rev. St. 1895, art. 3378, fixing the period at two years governs 
this case, and Rev. St. 1911, art. 4830, exempts fraternal benefi- 
ciary associations from the operation of the insurance laws of this 
state, “unless they be expressly designated therein,” as the stat- 
utes to regulate insurance companies apply to the contracts 
between the companies and individuals, and not as to the limita- 
tion within which suit to enforce the right under a contract shall 
be brought. 

This disposes of the second, third, and fourth assignments, 
which are as follows :— 

Second assignment of error: “The court erred in overruling 
defendant’s motion to strike out and instruct the jury to disre- 
gard plaintiff’s testimony with reference to his having been 
struck by some object unknown to him, and that he received a 
sudden blow or hit on the shin, when it developed on cross-exam- 
ination of plaintiff, as witness, that his testimony was to being 
struck by some object, and as to receiving a blow or hit on the 
shin, was merely his opinion, without any fact to establish it 
outside of the pain; said testimony and said motion are shown 
more fully in defendant’s bill of exceptions No. 3.” 

Third assignment of error: “The court erred in rendering 
judgment against the defendant upon the verdict of the jury (the 
motion for a new trial having been overruled), because said ver- 
dict was contrary to and against the great weight and prepon- 
derance of the evidence, which established, to the exclusion of 
any other reasonable hypothesis, that the disability of plaintiff 
was the result of an injury caused by. disease.” 

Fourth assignment of error: “The court erred in overruling 
defendant’s motion for a new trial, because the verdict of the 
jury on each of the issues submitted was so contrary to the great 
weight and preponderance of the evidence as to show that the 
verdict of the jury was not the result of a fair consideration by 
it of the evidence.” 

[3] The fifth, eighth, and seventeenth assignments complain 
that the court erred in rendering judgment against the defendant 
upon the verdict of the jury, because there was no finding by the 
jury that plaintiff’s injury, which resulted in his disability, was 
caused, independently of all other causes, by external, violent, 
and accidental means. 

The issue was raised by the defendant in this case by the plead- 
ings as to whether defendant’s injury was the result of the ‘dis- 
eased condition of the bones of his leg, and not the result of ex- 
ternal, violent, and accidental means, and the issue was properly 
submitted by the court by the following questions :— 

“First Question: Was the injury which was sustained by 

Vol. XLII.—68. 





1076 Insurance Law Journal Vol. 42. [July, 1913. 


plaintiff on February 15, 1907, caused by external, violent, and 
accidental means in the manner as alleged by plaintiff in his 
petition; that is, was plaintiff struck upon the leg, between the 
knee and ankle, with some hard substance which had _ been 
thrown, projected, or propelled with such force and violence 
that it broke both of the bones in his leg? 

“Second Question: (If you have answered the first question in 
the negative, you need not answer this second question ; but if in 
the affirmative, you will answer.) Would the injury to plaintiff 
have occurred had he not been suffering from a disease or weak- 
ness of the bone, if any? 


And to both questions the jury answered, “Yes,” and the jury 
having so found it is binding upon this court. 


The ninth, tenth, eleventh, twelfth, and thirteenth assign- 
ments charge error in the refusal of special charges requested by 
defendant upon the same issues, and same are overruled for the 
reasons given next above. 

[4, 5] The sixth assignment: “The court erred in rendering 
judgment against defendant upon the verdict of the jury, because 
there was no finding by the jury that the disability of the plaintiff 
followed immediately after he sustained the injury; the evidence 
on such issue being conflicting.”” The by-laws of the association, 
art. III, § 1, provide: “Whenever a member of this association, 
in good standing, shall throught external, violent and accidental 
means, receive bodily injuries which shall, independently of all 
other causes, immediately and wholly disable him from trans- 
acting any and every kind of business pertaining to his occupa- 
tion,” etc., “he shall be paid,” etc 

The exact point relied upon by appellant in this assignment of 
error was not raised upon the trial by exception to the charge of 
the court, or any special charge requesting it. Appellant con- 
tends that his request for special issues, 10 in number, under No. 
7 thereof, raises the question; but there is nothing in the re- 
quested special No. 7 to direct the attention of the court to the 
question raised by assignment. Special issue No. 7, requested 
by the appellant: “Did plaintiff continue to pursue his occupa- 
tion of traveling salesman after sustaining the injury at San An- 
tonio? If you answer in the affirmative, state for what length 
of time,” etc. This does not raise the question of “immediately 
and wholly,” but simply, Did plaintiff continue to pursue his 
occupation after sustaining the injury? The verdict of the jury 
in response to the special issues submitted found that both bones 
of the leg were broken on February 15th. The plaintiff’s tes- 
timony was to the effect that immediately after the injury he 
began treatment; had the porter to carry his valise from ticket 
window into the train, etc. Under all the testimony the court 
could have directed the jury as to this question; besides, the 
article of the by-laws quoted should not be given such a strict 
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and limited construction as contended for by appellant. Over- 
ruled. 

The appellant, by seventh assignment, having raised the same 
question as by the sixth, the same is overruled for the same 
reason. 

The fourteenth and fifteenth are disposed of by what is said 
under fifth assignment above. 

[6] The sixteenth assignment complains that the court erred 
in refusing to submit to the jury special issue No. 6, requested 
by defendant, as follows: “Did plaintiff fail to use ordinary 
diligence in caring for his leg, after he was advised by Dr. 
Shields that the tibia of his leg was broken ?” 

There is no testimony upon which to base such a special issue. 
On the other hand, the undisputed testimony is that plaintiff be- 
gan immediately to apply remedies, and that two days after the 
injury Dr. Shields was called in and began treatment, and that 
later Dr. Knox, the physician for the association, had charge of 
the case and treated it, or was in a position to treat it, if neces- 
sary, until final recovery. 

Plaintiff testifies that Dr. Shields instructed him to keep off of 
his leg and that he did so to the best of his ability; did not walk 
on it afterwards, except by the use of crutches, which the phy- 
sician got for him. The testimony being undisputed did not re- 
quire the court to submit the question to the jury. 

[7] The eighteenth assigns error in overruling defendant’s 
objection and permitting Dr. Nosworthy to testify that if a 
rock thrown struck the leg suddenly it would, in his opinion, 
cause the fracture. 

The nineteenth complains that the court erred in permitting 
plaintiff, over defendant’s objection, to testify that it was not 
his intention to deceive the association in his answer to certain 
question in application for membership. Modern Order of 
Pretorians vs. Hollmig, 100 Tex. 623, 103 S. W. 476. 

And the twentieth charges error upon the part of the court in 
permitting plaintiff to testify, over the objections of defendant, 
that his family consisted of wife, son, and daughter. 

If the court erred in its rulings on the three next above prop- 
ositions, it was not such as was calculated to cause and prob- 
ably did cause the rendition of an improper judgment, as pro- 
vided by rule 62a, Courts of Civil Appeals (149 S. W. x). 

We find that the judgment of the lower court should he 
affirmed, and it is so ordered. 
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APPELLATE COURT OF INDIANA. 


Division No. 2. 


CONTINENTAL CASUALTY CO. 
VS. 


HUNT. (No. 7,979.)* 


CONDITIONS—PROOFS OF DEATH—WAIVER. 


Where an insurer, after twice receiving notice of the death of the insured, 
wrote the beneficiary that the policy would be paid as soon as the 
company could take action on it and that litigation would only com- 
plicate matters, conditions in the policy requiring the proofs of death 
to be upon blank forms furnished by the insurer and for action to be 
begun within a limited time were waived. 


(For other cases, see Insurance, Cent. Dig. §§ 1382-1390, 1405, 15551-1553; 
Dec. Dig. §§ 558, 623.) 


Appeal from Circuit Court, Gibson County; Herdis Clements, 
Judge. 

Action by Claire Hunt against the Continental Casualty Com- 
pany. From a judgment for plaintiff, defendant appeals. Af- 
: firmed. 


Henry Kuster, of Princeton, and MANTON MAverIckK and M. 
P. CorNELIvuS, both of Chicago, IIl., for Appellant. 

D. W. Duncan, of Princeton, for Appellee. 

ADAMS, J. 

Appellant issued a policy of insurance to one George H. 
Hunt, wherein it agreed to pay to the wife of said Hunt, ap- 
pellee herein, the sum of $300, should the insured meet with an 
accident, resulting in his death within 9o days thereafter. George 
H. Hunt paid a membership fee, and made monthly payments of 
$1.50 up to and including the month in which he was killed. 
During the summer of 1906, the insured was a night watchman 
at a mill near Crenshaw, Miss. On the night of July 16, 1906, 
he fell from a footbridge, and suffered injuries from which he 
died 10 days later. It is conceded that notice of the accident was 
not given as provided in the policy, and that suit was not com- 
menced within the time stipulated in the policy. The case there- 
fore turns on whether appellant waived these conditions. 

There is evidence tending to show that, within 10 days after 
death of the insured, the local agent of appellant at Princeton, 
Ind., the agent who secured the contract, was notified of the 
death of George H. Hunt and of the circumstances attending the 
same; that said agent informed the person representing appellee 
that the money would be paid in a few days. It is also shown by 





* Decision rendered, April 18, 1913. ror N. E. Rep. 510. 
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the evidence that a notice in writing was sent to appellant on Au- 
gust 8, 1906, and received at the Chicago office of appellant on 
August 10,1906; but such notice was not on the blank 
forms provided by the company for such purpose, and 
said notice did not conform to the requirements of the 
company in a case of death by accident. It does 
appear, however, by ample evidence, that on August 24, 
1906, appellant, by one L. FE. Brown, superintendent of 
the claim department, wrote a letter to appellee, stating that 
the claim would be paid without litigation, and would be paid as 
soon as the company could take action on it; that on December 
27, 1906, a second letter was written by appellant, signed by the 
same officer, wherein appellee was again advised that the claim 
would be paid, that litigation would only complicate matters, 
and that payment would be made as soon as the company could 
take action. 

It is well settled that a stipulation in an insurance policy, re- 
lating to the time within which action must be brought, is for the 
benefit of the company, and therefore may be waived by the com- 
pany. Caywood vs. Supreme Lodge, etc., 171 Ind. 410, 413, 86 
N. E. 482, 23 L. R. A. (N. S.) 304, 131 Am. St. Rep. 253, 17 
Ann. Cas. 503, and cases cited. The same rule applies to a 
stipulation in regard to the time within which the proofs re- 
quired must be made. National Masonic Ass’n ‘vs. McBride, 
162 Ind. 379, 381, 70 N. E. 483, and cases cited. 

The obvious purpose of an insurance company in requiring 
the submission of formal proofs of death is for the protection 
for the company in the payment of claims. In this case, the com- 
pany, by its agreement to pay, waived further proofs of death, 
and, by its request not to bring suit, waived the provision as to 
the time in which suit should be brought. 

The appeal is without merit, and seems to have been taken 
for the purpose of further delaying payment of appellee’s claim, 
whiclr should have been paid in 1906. 

The judgment is affirmed, with 10 per cent damages. 


—-——- @+@ - — —— 


CONTINENTAL CASUALTY CO. vs. OWEN.* 
(Supreme Court of Oklahoma. ) 


ACTION ON POLICY—QUESTION FOR JURY. 
Generally the question of the falsity of the statements contained in a life 


or accident insurance policy, and the intent of the applicant in making 
them, are for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. § 


* Decision rendered, Feb. 4, 1913. Rehearing denied, May 6, 1913. 131 
Pac. Rep. 1084. Syllabus by the Court. 
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ACTION ON POLICY—QUESTION FOR JURY—EVIDENCE. 

In an action on an accident insurance policy, there was a sharp conflict in 
the evidence as to whether the insured was suffering from acute or 
chronic nephritis about 30 days prior to the issuance of the policy. A 
physician who was called into the case at that time, and who attended 
the insured until a few days prior to his death from an accidental 
gunshot wound inflicted about 30 days after the issuance of the 
policy, testified that he found the insured suffering from an acute 
attack of nephritis; that he responded readily to his treatment for 
that disease, and within a few days commenced to show marked im- 
provement; that within two or three weeks he was practically re- 
stored to health; that, “his color was as good and he was as healthy 
looking as anybody during the latter part of the time I was treating 
him ;” that an examination of the urine and the symptoms indicated 
that his recovery was complete. Held, that whether the insured was 
suffering from a “defect in the body,” within the meaning of that 
phrase in a statement of the insured indorsed on the policy to the 
effect that he had no “defect in body,” was a question for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


ACTION ON POLICY—FALSE REPRESENTATIONS IN APPLI- 
CATION—BURDEN OF PROOF. 

Under section 3784, Comp. Laws 1909, statements made in an application 
for insurance, where the policy was issued without previous medical 
examination, shall, in the absence of fraud, be deemed representa- 
tions and not warranties, and in an action upon such policy, where 
the falsity of such statements is relied upon as a defense, the burden 
is upon the insurer to show that such statements “are willfully false, 
fraudulent, or misleading.” 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 640.) 
§ 04 


APPLICATION—REPRESENTATIONS—STATEMENT. 


A statute which provides that statements made in an application for in- 
surance shall be deemed representations and not warranties is re- 
medial in its nature, and quite within the police power of the state. 


(For other cases, see Insurance, Cent. Dig. § 539; Dec. Dig. § 250.) 


ACTION ON POLICY—EVIDENCE—ADMISSIBILITY. 

That part of section 3784, Comp. Laws 1909, which provides: “In any 
claim arising under a policy which has been issued in this state by 
any life insurance company, without previous medical examination or 
without the knowledge and consent of the insured, or in case said 
insured is a minor, without the consent of the parent, guardian, or 
other person having legal custody of said minor, the statements made 
in the application shall, in the absence of fraud, be deemed repre- 
sentations and not warranties: Provided, however, that the company 
shall not be debarred from proving as a defense to such claim that 
said statements are willfully false, fraudulent or misleading, and, pro- 
vided, further, that every policy which contains a reference to the 
application of the insured, either as a part of the policy or as having 
any bearing thereon must have attached thereto a correct copy of the 
application, and unless so attached the same shall not be considered a 
part of the policy or received in evidence”’—does not prevent proof 
that statements made in the application are willfully false, fraudulent, 
or misleading by the introduction of the application in cases where the 
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policy contains no reference thereto either as a part of the policy or 
as having any bearing thereon. 
(For other cases, see Insurance, Cent. Dig. §§ 1677-1681, 1682-1685; Dec. 
Dig. § 655.) 


STATEMENTS IN APPLICATION—CONSTRUCTION—INDORSE- 
MENT ON POLICY—EFFECT. 

Under section 3784, Comp. Laws 1909, statements made by the insured in , 
his application must be construed as representations and not warran- 
ties, and this requirement of the statute cannot be evaded by indors- 
ing such statements upon the policy which also contains a provision 
to the effect that the policy is issued in consideration of such state- 
ments, each of which the insured by accepting the policy warrants to 
be full, complete, and true. 


(For other cases, see Insurance, Cent. Dig. §§ 538-542; Dec. Dig. § 253.) 
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POLICY—WHAT LAW GOVERNS. 

Where the insured was a resident of this state, where the policy was 
signed, delivered, and the premiums paid, the policy is an Oklahoma 
contract and governed by the laws of this state, though the insurer was 
a foreign corporation, doing business in this state, and the policy was 
executed at the home office of the company. 


(For other cases, see Insurance, Cent. Dig. § 293; Dec. Dig. § 147.) 
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MARYLAND CASUALTY CO. vs. EDGAR.* 
(United States Circuit Court of Appeals, Fourth Circuit.) 






ACCIDENT POLICY—DOUBLE LIABILITY—BURNING BUILD- 
ING. 

A cellar having become flooded and the odor of gasoline having been | 

rE 

& 





perceived, decedent wént to investigate. Not being able to detect the 
odor of gasoline, he lighted a match to ascertain the conditions. 
After the match had burned out, he threw down the glowing stick, and 
as it reached the water there was an explosion of gasoline, by which 
he was so badly burned that he subsequently died. The explosion also 
burned off the insulation of certain electric wiring in the cellar, slightly 
charred a wooden lattice door, blackened some of the joists, and 
blistered the paint on some of the woodwork, when it was extin- 
guished. The building was fired, but was promptly extinguished. 
Held, that decedent’s burns preceded the burning of the building, 
and hence defendant casualty company was not subject to a double in- 
demnity under a clause in its policy providing for double indemnity in 
case the assured sustains injury in consequence of the burning of a 
building while he is therein. 

(For other cases, see Insurance, Cent. Dig. §§ 1312, 1313; Dec. Dig. § 
527.) 


















* Decision rendered, February 5, 1913. 203 Fed. Rep. 656. 
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WESTINGHOUSE-CHURCH-KERR CO. vs. LONG ISLAND 
R. CO" 


(Supreme Court of New York, Trial Term, New York County.) 


VALIDITY—OBJECT—NEGLIGENCE. 


A contract insuring an individual against the consequences of his own 
wrong, in the shape of damages for personal injuries caused by his 
own negligence, is valid. 


(For other cases, see Insurance, Cent. Dig. §§ 250, 251; Dec. Dig. § 139.) 


* Decision rendered, March, 1913. 141 N. Y. Sup. 644. 





Misc.] Southwestern Surety Co. vs. Anderson. 


CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF TEXAS. 


SOUTHWESTERN SURETY INS. CO. 
US. 


ANDERSON.* 


REINSURANCE—SURETYSHIP—RIGHTS OF POLICYHOLDERS. 


The F. Insurance Company, in order to obtain a license to do business in 
Texas, filed a bond with the Insurance Commissioner with a surety 
company as surety, and attached to the bond and filed with it was the 
obligation of defendant insurance company, reciting that it had rein- 
sured the surety on the bond against all liability as surety, and that 
it did so reinsure the surety, and further agreed that the contract of 
reinsurance should run and inure to the benefit of the Commissioner 
of Insurance, and to any and every party who might be a beneficiary 
under the bond, and that an original action or actions against it 
might be maintained on the bond as if defendant had signed the 
original bond. Held, that defendant’s contract inured to the benefit of 
the policyholders of the F. Company, who were entitled to enforce de- 
fendant’s bond directly, on the F. Company becoming insolvent. 


(For other cases, see Insurance, Cent. Dig. §§ 16, 18-22; Dec. Dig. § 20.) 


Error to Court of Civil Appeals, Sixth Supreme Judicial Dis- 
trict. 

Action by A. J. Anderson against the Southwestern Surety In- 
surance Company. Judgment for plaintiff (152 S. W. 816), and 
defendant brings error. Reversed and remanded. 


Capps, CANTEY, HANGER & SHort and D. B. TRAMMELL, all of 
Ft. Worth, for Plaintiff in Error. 

C. T. RowLanp and THEODORE Mack, both of Ft. Worth, for 
Defendant in Error, 


PHILLIPS, J. 

This suit by the defendant in error against the Farmers’ & Mer- 
chants’ Insurance Company and the plaintiff in error, the South- 
western Surety Insurance Company, arose out of the issuance to 
Anderson by the former company of its policy of fire insurance 
in the sum of $1,200, under which he suffered a loss. The Farm- 
ers’ & Merchants’ Insurance Company, for the purpose of engag- 
ing in business in this state as a foreign corporation, filed its bond 
with the Commissioner of Insurance and Banking payable to the 
Commissioner in the sum of $10,438, according to the provisions 
of the act of March 20, 1909 (Acts 31st Leg. c. 102) art. 4870—1, 
Revised Statutes 1911, with the Republic Guaranty & Surety 
Company as surety. Attached to the bond and filed with it in the 


* Decision rendered, April 23, 1913. 155 S. W. Rep. 117 


ae 


PG BE aA ATE SOE ANGE METEOR SALLE EAR Lh EDN TE CTE ae, 





1084 Insurance Law Journal Vol. 42. [July, 1913. 


insurance department was the obligation of the plaintiff in error, 
which constitutes the basis of the suit against it, as follows: “Know 
all men by these presents that whereas, on the 17th day of Feb- 
ruary, 1910, the Farmers’ & Merchants’ Insurance Company, a 
corporation of Lincoln, Nebraska, did make, execute and deliver 
unto William E. Hawkins, Commissioner of Insurance and Bank- 
ing of the state of Texas, and to his successors in office, their 
certain bond wherein they undertook certain obligations unto the 
said William E. Hawkins, Commissioner of Insurance and Bank- 
ing, and unto all citizens of the state of Texas, said bond being in 
the sum of ten thousand four hundred thirty-eight dollars, and 
executed by said Farmers’ & Merchants’ Insurance Company as 
principal, and the Republic Guaranty & Insurance Company as 
surety ; and whereas, the undersigned, the Southwestern Surety 
Insurance Company, of Durant, Oklahoma, has reinsured said 
Republic Guaranty & Surety Co. against all liabilty as surety 
on said bond: Now, therefore, know all men by these presents 
that the undersigned, the Southwestern Surety Company, of 
Durant, Oklahoma, does hereby reinsure the said Republic Guar- 
anty & Surety Company against all liability on said bond, which 
said original bond is hereunto attached and made a part hereof. 
And it is further agreed that this contract of reinsurance shall run 
to and inure to the benefit of said William E. Hawkins, Commis- 
sioner of Insurance and Banking, and to any and every party who 
may be a beneficiary under said bond, and that an original action 
or actions against the undersigned, Southwestern Surety Insur- 
ance Company, may be maintained upon said bond and this con- 
tract just as if the said Southwestern Surety Insurance Company 
had signed said original bond. Witness the corporate seal and 
name of said Southwestern Surety Insurance Company by its 
proper officers this the 31st day of March, 1910. Southwestern 
Surety Insurance Company, by W. S. Hibbard, Vice President. 
Attest: S. P. Ancker, Secretary.” 

In the plaintiff’s petition it was alleged that the Farmers’ & 
Merchants’ Insurance Company was insolvent and in the hands 
of a receiver. By cross-bill the plaintiff in error sought recovery 
against that company and its receiver in the event of recovery by 
Anderson against it. Upon the trial, at the request of Anderson, 
an instructed verdict was rendered in Anderson’s favor against 
the plaintiff in error for the amount of the policy, with interest, 
for the plaintiff in error against the receiver of the Farmers’ & 
Merchants’ Insurance Company for a like amount, and for the 
Farmers’ & Merchants’ Insurance Company, generally, in accord- 
ance with which judgment was rendered. On the appeal of the 
plaintiff in error the judgment was affirmed by the honorable 
Court of Civil Appeals. Having granted a writ of error upon 
the application of this company, to which an answer was filed by 
the defendant in error, Anderson, we are enabled to dispose of 
the case without further submission. 
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[1] The proof made in the trial court of the contract of the 
plaintiff in error, above copied, in virtue of which it was sought 
to be charged the liability primarily resting upon the Farmers’ & 
Merchants’ Insurance Company under the policy of insurance 
issued to the plaintiff, was by means of a copy of the instrument, 
certified by the Commissioner of Insurance and Banking, to the ad- 
mission of which exception was duly reserved. It is an established 
rule that it is only of such documents as are required or permitted 
by law to be filed in a public office, so as to constitute them 
archives or records, that copies certified under the authority of 
such office are admissible in evidence. If the document is not of 
such character, it cannot be regarded as other than a mere 
private instrument, and such a certificate gives the copy no legal 
authenticity. State vs. Cardinas, 47 Tex. 250; Herndon vs. 
Casiano, 7 Tex. 322; Hatchett vs. Conner, 30 Tex. 110; Lott { 
vs. King, 79 Tex. 119; Lott vs. King, 79 Tex. 292, 15 S. W. 231. ‘ 

[2] There can be no doubt that this contract inured to the bene- 
fit of holders of policies of the Farmers’ & Merchants’ Insurance i 
Company, and that Anderson was entitled thereunder to directly Fs 
enforce against the plaintiff in error whatever liability his policy 
imposed upon that company; but under no law was it authorized 
to be filed in the office of the Commissioner of Insurance and 
Banking, and it therefore evidenced only a common-law obliga- 
tion. 

[3] While available to every beneficiary of the statutory bond 
to which it refers, for the enforcement of all demands protected 
by that instrument, its terms plainly demonstrate that primarily 
it was a contract of indemnity to the Republic Guaranty & Surety 
Company against loss by reason of its suretyship upon that bond. 
A surety upon such a bond may, of course, protect itself by this 
character of reinsurance of its liability, to inure at the same time 
to the beneficiaries of the bond, but the statute makes no provision 
for the filing of such a contract in the insurance department ; and 
otherwise the Commissioner is not its legal custodian. i 

Furthermore, if the instrument can be regarded as creating the if 
relation of a suretyship upon the original bond, it is clear that the M4 
statute does not authorize the evidencing of that relation in any 
such manner or by any such instrument. The certified copy did 
not constitute legal proof of the contract. 

The judgments of the Court of Civil Appeals and the district 
court are reversed and the cause remanded. 

Hawkins, J., did not sit in this case or participate in its decision. 
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BANK OF HARDINSBURG & TRUST CO. er at. vs. AMER- 
ICAN BONDING CO. oF Batimore, Mp.* 


(Court of Appeals of Kentucky.) 


SURETY BOND—AVOIDANCE FOR FRAUD. 

Where a’ bank president answered questions by a surety company, which 
were to be taken as the basis of its bond to the bank, guaranteeing the 
fidelity of its cashier, the law imposed upon him the duty of disclosing 
the facts as known, or as discoverable by ordinary care; and where 
such answers were material and false, and were recklessly made upon 
the cashier’s own statements, without personal knowledge, or any in- 
quiry whatever, though a slight degree of care would have disclosed 
their falsity, a fraud was perpetrated on the surety company, which 
avoided its bond. 


(For other cases, see Insurance, Cent. Dig. § 657; Dec. Dig. § 285.) 





* Decision rendered, May 6, 1913. 156 S. W. Rep. 304. 


— ~~ —-@0@ --——--- 


MARTIN er at. vs. NATIONAL LIVE STOCK INS. ASS’N.* 


(Supreme Court of Oregon.) 


ACTIONS—PLEADING—INSURABLE INTEREST. 

In an action on an insurance policy upon a horse, an averment in the 
complaint that plaintiffs were at all times owners and in possession 
of the horse from a period over nine months before the date of the 
issuance of the policy until the death is a sufficient allegation of an 
insurable interest at the date of the contract and at the time of the loss. 


(For other cases, see Insurance, Cent. Dig. § 1594; Dec. Dig. § 633.) 


ACTIONS—PLEADING—ANTICIPATING DEFENSES. 

In an action upon an insurance policy indemnifying plaintiffs from 
loss of a horse by death from disease and every other casualty, a 
complaint merely averring that the horse died from disease is sufficient, 
even though the policy contained a stipulation exempting the insurer 
from liability where the animal is killed by civil authority, and the 
state statutes authorized the killing of certain diseased animals, for 
this is only a defense which a plaintiff is not bound to anticipate. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1593, 1508; Dec. Dig. 
§ 639.) 


* Decision rendered, April 22, 1913. 131 Pac. Rep. 511. 


——--0@— ——- 


AUGUST REBHAN CO. vs. TAYLOR er a.* 


(Supreme Court of Wisconsin.) 


AGENCY CONTRACT—RIGHT TO COMMISSIONS. 


Defendants were employed as plaintiff’s agents to sell insurance for a 
specified commission. They procured prospective purchasers who were 


* Decision rendered, April 20, 1913. 141 N. W. Rep. 257. 
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ready to purchase if they could secure a satisfactory rate, but defend- 
ants were unable to induce them to accept the rate fixed by plaintiffs, 
who, with notice of such fact while defendants’ agency still continued, 
reduced the rate and sold the insurance themselves, through another, 
who was the agent of the purchasers. Held, that plaintiffs thereby 
prevented defendants from earning the commission and were therefore 
liable for the commissions defendants would otherwise have them- 
selves earned by selling the insurance at the reduced rate. 


(For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 


— -——+9@———_ 


JONES vs. PRUDENTIAL INS. CO. OF AMERICA.* 
(St. Louis Court of Appeals. Missouri.) 


ASSIGNMENTS—WAIVER. 

A soliciting agent of an industrial insurance company, who has charge 
of a debit, solicits new insurance, delivers policies, collects for in- 
surance theretofore written, and deals with the plain people, may waive 
a provision in a policy that the policy shall be void if assigned. 


(For other cases, see Insurance, Cent. Dig. §§ 948-951, 956-965; Dec. 
Dig. § 375.) 


ASSIGNMENTS—ESTOPPEL. 


An insurance company will be estopped to insist upon a forfeiture, if by its 
conduct it leads insured and the assignee of its policy honestly to 
believe that the premiums paid are received on a valid insurance con- 
tract, although the policy declared that an assignment thereof rendered 
it void. 

(For other cases, see Insurance, Cent. Dig. §§$ 1041-1056, 1058-1070; Dec. 
Dig. § 302.) 


“PUNITIVE DAMAGES’—“PENALTY’—‘AGGREGATE”—ITEM- 
IZED VERDICT. 

The damages contemplated by Rev. St. 1909, § 7068, allowing damages, not 
over 10 per cent of the sum due and attorney’s fees, to a plaintiff in an 
action against an insurance company, where such company has vexa- 
tiously refused to pay such a loss, and providing that judgment shall 
be entered for the aggregate sum found in the verdict, are punitive 
damages and not a penalty, and under sections 1796, 1797, must be 
stated separately in the pleadings and in the verdict of the jury; the 
word “aggregate” presupposing an award by the jury in parts and a 
damage to be made good, since the distinction between a penalty and 
damages is that a penalty is in the nature of a fine or forfeiture, and 
when levied by the statute in a specific amount should be pursued by 
pointed and direct pleading, where as damages are generally based and 
recoverable on the idea of a loss to be compensated. 

(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 

(For other definitions, see Words and Phrases, vol. 1, p. 271; vol. 6; pp. 
5272-; vol. 8, p. 7750; vol. 7, pp. 5851, 5852; vol. 8, p. 7775.) 


* Decision rendered, April 8, 1913. Rehearing denied, April 22, 1913. 
155 S. W. Rep. 1106. 
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UNITED STATES FIDELITY & GUARANTY CO. vs. 
FOSTER DEPOSIT BANK’S RECEIVER er at.* 


(Court of Appeals of Kentucky.) 


BOND OF CASHIER—FORMAL REPRESENTATIONS — SUB- 
STANTIAL COMPLIANCE—ORDINARY CARE. 


The agreement of a bank procuring a bond indemnifying it against em- 
bezzlement by its cashier, obligating the directors to verify the cashier’s 
accounts, placed upon them the duty merely of exercising ordinary care, 
and did not require them to make such a thorough investigation of the 
cashier’s accounts as a bank examiner or skilled bookkeeper would 
have made. 


(For other cases, see Insurance, Cent. Dig. §§ 875, 87514; Dec. Dig. § 332.) 


* Decision rendered, May 13, 1913. 156 S. W. Rep. 371. 


HARDENBERGH vs. EMPLOYER’S LIABILITY ASSUR. 
CORPORATION, Lrp.* 


(Supreme Court of New York, Appellate Term, First Department.) 


ACTIONS—SUFFICIENCY OF EVIDENCE. 

Evidence that an automobile, while on a road, the sides of which sloped 
from the edge of the macadam roadbed at an angle of 30 to 45 degrees 
into a deep ditch, was turrfed upon the side of the ditch to pass an 
approaching vehicle, that the hind wheels skidded, throwing the rear 
of the machine further into the ditch than the front wheels, that in at- 
tempting to regain the road the right front wheel collapsed, that the 
wheels that left the road sunk three or four inches into the earth, and 
that the spokes of the right front wheel were broken off at the hub, 
and the tire was intact, did not establish a right of action under a 
policy insuring the automobile against damages caused by collision 
with another object, either moving or stationary, since it failed to 
show a collision, but seemed to negative such theory, and the court 
could not speculate as to the cause of the colllapse. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. § 
665.) 


ACTIONS—BURDEN OF PROOF. 

In an action on a policy insuring an automobile against damage caused 
solely by collision with another object, either moving or stationary, the 
burden was on plaintiff to prove that the damage sustained was the 
result of a collision with some object, moving or stationary. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. § 
646. ) 


* Decision rendered, May 8, 1913. 141 N. Y. Supp. 502. 





Misc.] J. L,. Clarke, Inc., vs. Fid. & Deposit Co. 1089 


CONSTRUING POLICY AGAINST INSURER. 


The rule that a policy is to be construed most strictly against the insurer 
applies only to its language, and not to the facts of the case. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. § 
146.) 


JOHN LEE CLARKE, Inc. vs. FIDELITY & DEPOSIT CO. 
OF MARYLAND.* 


(Supreme Court of Washington.) 


INDEMNITY POLICY—“LARCENY.” 

“Larceny” is the taking of money or property of another with criminal 
intent to deprive the owner of its use and benefit, and a fidelity bond 
protecting against pecuniary loss by any act of “larceny or embezzle- 
ment” of plaintiff’s employee would not include loss from poor busi- 
ness judgment exercised by the employee resulting in her becoming in- 
debted to plaintiff beyond an agreed amount. 

(For other cases, see Insurance, Dec. Dig. § 430.) 


(For other definitions, see Words and Phrases, vol. 5, pp. 3991-4003.) 


* Decision rendered, April 15, 1913. 131 Pac. Rep. 468. 
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COIL vs. CONTINENTAL INS. CO.* 
(Kansas City Court of Appeals. Missouri.) 


TORNADO INSURANCE — PAYMENT OF PREMIUMS — DEATH 
OF INSURER. 

Where testator directed his executor to sell all his estate, in his discre- 
tion, for the best interest of the estate, and after his death a premium 
became due on a tornado policy, inasmuch as under the will the estate 
went to the heirs directly, subject to the power of sale, it was their 
duty to pay the premium, and on their failure to do so the policy 
lapsed. 

(For other cases, see Insurance, Cent. Dig. §§ 891, 895-902, 913; Dec. Dig. 
§ 349.) 


ACTIONS—PARTIES—EXECUTORS. 


Where a contract of insurance was made with insured, his executors and 
assigns, an action on the contract was properly brought by the executor 
as a trustee for heirs, though the amount recovered would be liable to 
payment of testator’s debts, as other property descending to the heirs. 


(For other cases, see Insurance, Cent. Dig. §§ 1557-1570; Dec. Dig. § 624.) 


* Decision rendered, April 7, 1913. 155 S. W. Rep. 872. 





Life.| Hartung et al. vs. N. W. Mut. Life Ins. Co. 


LIFE. 
ST. LOUIS COURT OF APPEALS. 


MIssourRI. 


HARTUNG et AL. 
vs. 


NORTHWESTERN MUT. LIFE INS. CO.* 


LIFE INSURANCE—ACTIONS—VENUE. 


An action on a life policy is transitory, and may be instituted any- 
where that service can be had on insurer; and under Rev. St. 1909, 
§ 7043, an action against a foreign insurance company doing business 
in the state may be brought in any court of the state. 


(For other cases, see Insurance, Cent. Dig. §§ 1536-1539; Dec. Dig. § 618.) 


LIFE INSURANCE—CLAIMS OF BENEFICIARIES—ACTIONS— 
JURISDICTION. 


A claim to an interest in a life policy on the death of insured is a claim 
of a debt, within the rule that debts have no situs, but may be at- 
tached or followed in a state other than that in which the debtor is 
a resident, where the assets of the debtor can be there found, and 
the action may be brought in any court in which jurisdiction can be 
had over the person of the debtor. 


(For other cases, see Insurance, Cent. Dig. §§ 1536-1539; Dec. Dig. § 618.) 


LIFE INSURANCE—CONTRACTS—DIVESTITURE CLAUSE— 
CONSTRUCTION. 


A life policy for the benefit of the wife and children of insured, which 
stipulates that insurer will pay to the “beneficiary or their executors or 
administrators” the amount of the policy, and in case of the death 
of the “said beneficiary before the death of” insured the amount 
shall be paid at maturity to the heirs or assigns of insured, desig- 
nates the beneficiaries as a class, and there is no divestiture, unless 
all of the class die prior to the death of insured; and where in- 
sured died leaving a wife and four children and grandchildren of a 
deceased child, who was living at the time the policy was issued, but 
who died before insured, the one-sixth interest of the deceased child 
in the proceeds of the policy passed to the grandchildren and her 
husband. 


(For other cases, see Insurance, Cent. Dig. §§ 1461-1468; Dec. Dig. § 585.) 


LIFE INSURANCE—ACTIONS—PARTIES. 


Where, on the death of insured in a life policy, grandchildren of insured 
took a vested interest in the policy, they could jointly sue to recover 
that interest. 


(For other cases, see Insurance, Cent. Dig. §§ 1557-1570; Dec. Dig. § 624.) 


Appeal from St. Louis Circuit Court; Geo. H. Shields, Judge. 
Action by John Alexander Hartung, a minor, by Walter 
Diehm, his curator, and others, against the Northwestern 


* Decision rendered, May 6, 1913. 156 S. W. Rep. 980. 
Vol. XLII.—69. 
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Mutual Life Insurance Company. From a judgment for defend- 
ant, plaintiffs appeal. Reversed and remanded. 


RupoLPH SCHULENBURG and WALTER DiEHM, both of St. 
Louis, for Appellants. 

Joun W. Nose and Watton & RalITHEL, all of St. Louis, 
for Respondent. 

REYNOLDs, P. J. 

This is the second appeal in this case. The view which our 
court took of it will be found under the title of Diehm, Curator 
of Estates of Hartung et al., vs. Northwestern Mutual Life 
Insurance Co., 129 Mo. App. 256, 108 S. W. 139. The point 
in decision in that case was that the interest of a beneficiary 
in the proceeds of an insurance policy is vested and descendible 
unless an intention to the contrary appears on the face of the 
policy, and so holding, the trial court having sustained a demur- 
rer to the petition in the case and rendered judgment for the 
defendant, we reversed the judgment and remanded the cause. 
On reaching the trial court an amended petition was filed, the 
only change, however, being in the names of the parties plain- 
tiff, one of them having died, another attaining majority, and 
the third suing by curator, claiming appointment from the Pro- 
bate Court of the city of St. Louis. On the cause reaching that 
court, an answer was interposed, setting up that the company 
had paid the amount in full to the widow and surviving children 
of the beneficiary and that on this payment the policy was 
cancelled and surrendered to the defendant; denying the validity 
of the appointment of the administrator of the deceased daugh- 
ter of the beneficiary, Mrs. Isabella Hartung, and of the ap- 
pointment of a curator for her minor children, and setting up 
that Mrs. Hartung, the daughter of the insured, had died before 
his death; averring that by the terms of the policy, on the death 
of this daughter prior to the death of her father, whatever 
interest she may have had as a beneficiary in the policy was 
divested by her death prior to the death of her father, and that 
her husband and children took no interest whatever in the fund. 
Various denials of the domicile and residence of the minor 
plaintiffs were made but in the view we take of the case they 
are not material to be set out. 

The reply took issue on the affirmative allegations of the 
answer, admitting however payment of the amount of the policy 
in full to the widow and four surviving sons and daughters of 
the insured. 

The cause was submitted to the court, a jury being waived, 
on an agreed statement of facts, some documentary evidence 
also being offered not necessary to notice in the view we take 
of the case. 

By the policy of insurance here involved, it is contracted that 
the defendant company “doth assure the life of Charles Wezler, 
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a merchant of St. Louis, in the county of St. Louis, state of 
Missouri, for the benefit of Caroline Wezler, his wife, and his 
children by her, in the amount of $5,000, for the term of his 
natural life. 

“And the said company doth hereby promise and agree to 
pay the said sum assured, at its office, to the said beneficiary 
or their executors, administrators or assigns, in sixty days after 
due notice and proof of death of the said person whose life 
is hereby assured. * * * In case of the death of the said 
beneficiary, before the death of the person whose life is hereby 
assured, the amount of the assurance shall be paid at maturity 
to the heirs or assigns of the said person whose life is assured.” 

As is stated in the report of the case when here before the 
deceased died, leaving a widow and four sons and daughters 
surviving him, one daughter, Mrs. Isabella Hartung, who was 
married and living in Germany, having died prior to the death 
of her father, leaving surviving her her husband and three 
children. Administration was taken out in the Probate Court 
of the city of St. Louis on the estate of Mrs. Hartung and a 
one-sixth interest in this policy was inventoried and taken up 
by the administrator as of her estate, and payment of that dem- 
anded of the defendant and refused. Administration was duly 
closed on the estate of Mrs. Hartung, the administrator being 
ordered to distribute to her heirs the assets in his hands. He 
did this, among other assets turning over to those heirs, that 
is the husband and the three children, the claim against this 
company for one-sixth of this $5,000 policy. Subsequently the 
father assigned all of his interest to his three children and this 
present suit is by one of those children who has attained major- 
ity, by the administrator of another, who is dead, and by the 
curator, as before stated, of the third child, a minor, all of 
whom appear to have always been and are now residents of 
Germany, although proof was offered, but rejected that the fa- 
ther was a naturalized citizen of the United States but domiciled 
in Germany. 

[1-3] The jurisdiction of the Probate Court of the city of 
St. Louis to appoint a curator for the children, or for that 
matter to appoint an administrator for the estate of the mother, 
the estate of all of them consisting, among other things of 
this interest, is attacked as void. We cannot agree to this con- 
tention. Actions against insurance companies on their policies 
are transitory and may be instituted anywhere that service can 
be had upon the corporation. Their claim to an interest in 
this policy was the claim of a debt. It has been decided in 
several cases that debts have no situs but may be attached or 
followed in a state other than that in which the debtor is a 
resident, if the fund or assets of the debtor can be there found, 
and that action may be brought to recover the debt in any court 
in which jurisdiction can be had over the person of the debtor. 
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Wyeth Hardware & Mfg. Co. vs. Lang & Co., 127 Mo. 242, 
29 S. W. to10, 27 L. R. A. 651, 48 Am. St. Rep. 626; Howland 
vs. Chicago R. I. & P. Ry. Co., 134 Mo. 474, 36 S. W. 29; 
Western Stoneware Co. vs. Pike County Mineral Springs Co., 
Vandeventer Trust Co., Garnishee, 155 S. W. 1083 (not yet 
officially reported), opinion filed April 8, 1913. Action may be 
instituted against a foreign insurance company, as if defendant, 
in any court in the state. R..S. 1909, § 7043; Stone vs. Trav- 
elers’ Ins. Co., 78 Mo. 655. We have no doubt whatever as 
to the jurisdiction of the Probate Court to make the appointment 
of the administrator and of curator here involved. 

4] The effect of our opinion in Diehm vs. Northwestern 
Mutual Life Ins. Co., supra, which is this case under another 
title, is challenged as not binding for the reason, as it is said, 
that when this case was before us on that occasion, what is 
called the “divestiture clause” of this policy, that is, “In case 
of the death of the said beneficiary, before the death of the 
person whose life is assured, the amount of the assurance shall 
be paid at maturity to the heirs or assigns of the said person 
whose life is assured,” was not before the court. It is true that 
the case when formerly here went off on demurrer to the peti- 
tion. But it is equally true that in considering that demurrer 
our court had before it this identical policy and these particular 
provisions in it, including what is called this divestiture clause.” 
Wherther the policy was incorporated in full in the petition or 
this clause of it pleaded, we are unable to determine from a 
report of the case. That was probably the fact, for if the 
policy was a mere exhibit, it is hardly to be supposed that not 
being an action on an account, in which case the account filed 
may be considered on demurrer (R. S. 1909, § 1832; Garnett 
& Allen Paper Co. vs. Midland Publishing Co., 156 Mo. App. 
187, loc. cit. 196, 136 S. W. 736), it was not before our court 
on a demurrer to the petition, unless embodied in the petition 
in some way other than as an exhibit (Kern vs. South St. 
Louis Mut. Ins. Co., 40 Mo. 19; Pomeroy vs. Fullerton, 113 
Mo. 440, 21 S. W. 19; Haase & Sons Fish Co. vs. Merchants’ 
Despatch Transportation Co., 143 Mo. App. 42, loc. cit. 56, 122 
S. W. 362). However that may have been, at this present trial 
the policy was put in evidence and is before us. Whether it 
was before our court in the Diehm Case in proper form, is 
not now material, for it is clear that this clause was distinctly 
set out by Judge Goode, who wrote the opinion, and it is the 
construction of that clause of the policy that was directly ad- 
judicated in this same case and between these same parties or 
their privies. The opinion and judgment then rendered by us 
became the law of this case and is not to be overturned unless 
under such circumstances and on such consideration as would 
compel us to hold that it was rendered under mistake of the 
law: not always then. That we are not inclined to do. 
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It is now urged by the learned counsel for the respondent that 
that decision is in conflict with and was overturned by the deci- 
sion of the Supreme Court in Andrus vs. Fidelity Mutual Life 
Ins. Ass’n, 168 Mo. 151, 67 S. W. 582, and that it was on that 
view of the case the learned trial judge found for respondent, 
defendant below. We do not think the Andrus decision over- 
turns the Diehm Case. It is further to be said that the view 
of the law applicable to almost identical clauses in other policies 
which was taken by our court in the Diehm Case. It is further 
to be said that the view of the law as applicable to almost iden- 
tical clauses in other policies which was taken by our court in 
the Diehm Case, was adopted by the Supreme Court of Pennsyl- 
vania in Clark vs. Dawson, 195 Pa. 137, 45 Atl. 674, and by 
the Supreme Court of Georgia in Wharton vs. Drewry, 135 Ga. 
587, 69 S. E. 1117. 

[5-6] On the authority of our decision in the Diehm Case, 
we hold that the mother of these children took a vested interest 
in and to one-sixth of the amount here involved and that on her 
death it went to her husband and children; that it was not di- 
vested by her death prior to the death of her father, the assured. 
We further hold that the designation of the beneficiaries is as 
a class: that there could be no divestiture unless all of that 
class had died prior to the death of the assured. Support is 
given to this view by the words of this clause in the policy, 
namely, payment is to be made within sixty days after due notice 
and proof of death of the assured, “to the beneficiary” (mark 
the use of the singular here, not plural), “or their executors, 
administrators or assigns.” ‘The assured must have had in mind 
the possibility of the death of one or more of the designated 
beneficiaries before his death, and he provides that if this occurs, 
their executors, administrators or assigns take. Then when we 
come to what is called the “divesture clause,” the language is: 
“In case of the death of the said beneficiary’ (singular again), 
“ * * * the amount of the assurance shall be paid at 
maturity to the heirs or assigns of the said person whose life 
is assured.” This leads to the conclusion that the first takers 
are designated as a class, and that the divestiture only occurs, 
if even then, when all of the members of the class had died prior 
to the death of the assured. The husband of Mrs. Hartung 
assigned his interest to the children and they are entitled by 
descent or purchase to the whole of the interest of their mother, 
The Andrus Case, supra, is authority for the proposition that 
they may jointly sue to recover that interest. 

The judgment of the circuit court in'the case at bar must be 
reversed and the cause remanded with directions to that court 
to enter up judgment in favor of plaintiffs for one-sixth of 
the amount of the policy sued on and interest. It is so ordered. 

Nortoni and Allen, JJ., concur. 
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COURT OF APPEALS OF KENTUCKY. 


CITIZENS’ NAT. LIFE INS. CO. 
vs. 


MURPHY.* 


CONTRACTS—DELIVERY AND ACCEPTANCE OF POLICY. 

The application for a policy contained the stipulation that no contract 
of insurance should be deemed made and no liability on the part of 
the insurer should arise unless a policy should be issued and be 
delivered to the insured and the first premium thereon be actually 
paid. The policy was tendered to him, but he refused to accept 
it and it was thereafter mailed to him at his address and received 
and retained for about six months, when it was returned to the 
insurer. Held, that the stipulation that insured would accept the 
policy, if issued, was only an agreement not to withdraw his propo- 
sition before the policy was delivered, and that, when he refused to 
accept the policy, he withdrew his offer and was not liable on the 
note, and that the insurer acquired no right by mailing the policy 
after it knew that the offer had been withdrawn. 


(For other cases, see Insurance, Cent. Dig. §§ 195-202; Dec. Dig. § 130.) 


AGREEMENT TO ACCEPT POLICY—CONSIDERATION. 


A stipulation in an application that applicant would accept a policy if 
issued, not supported by any consideration, was not binding on the 
applicant. 


(For other cases, see Insurance, Cent. Dig. §§ 195-202; Dec. Dig. § 130.) 


Appeal from Circuit Court, Boyle County. 
Action by the Citizens’ National Life Insurance Company 


against John S. Murphy. Judgment for defendant, and plain- 
tiff appeals. Affirmed. 


Bruce & Burt, of Louisville, and C. C. Fox, of Danville; 
for Appellants. 


C. C. Bacsy, of Danville, and P. M. McRoperts, of Stan- 
ford, for Appellee. 


Hopson, C. J. 
The Citizens’ National Life Insurance Company brought this 


suit against John S. Murphy. It alleged in the petition that 
Murphy on November 26, 1910, executed to R. B. Spurgeon 
and C. S$. Walker a promissory note for $544.18, payable in 
four months after date, and bearing interest from maturity; 
that Spurgeon and Walker assigned the note to the plaintiff; 
that it was executed in settlement of the first premium due by 
Murphy on policy No. 17,144 issued by the plaintiff on his 
life; that Spurgeon and Walker acted as the agent of the plain- 
tiff in taking the note; that the policy was issued on Novenfer 


* Decision rendered, May 28, 1913. 156 S. W. Rep. 1069. 
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28, 1910, in accordance with the application made by the de- 
fendant several times by its agents, Walker and Spurgeon, and 
that he refused to accept it; that thereafter the plaintiff, on 
February 9, 1911, mailed him the policy at his address, Mc- 
Kinney, Ky., and the policy was received by him through the 
mail and retained until August 23, 1911, when it was returned 
to the plaintiff. The policy was made a part of the petition. 
The application which is attached to the policy was dated No- 
vember 26, 1910 and among other things contained the following: 
“No contract of insurance shall be deemed made and no liability 
on the part of said company shall arise until a policy shall be 
issued and be delivered to me and the first premium thereon 
be actually paid, all while I am in good health.” 

The circuit court sustained the defendant’s demurrer to the 
petition. The plaintiff then filed an amended petition in which 
it alleged that the application contained this: “I hereby declare 
and agree that all the foregoing statements and answers * * * 
are offered to the company as a consideration for and as a basis 
of the contract with said company under my policy issued under 
this application, which if issued I hereby agree to accept.” It 
alleged that the defendant without any right refused to accept 
the policy; that it was tendered to him while he was in good 
health. The circuit court sustained the demurrer to the petition 
as amended, and the plaintiff declining to plead further, the 
petition was dismissed. The plaintiff appeals. 

The ground of the ruling of the circuit court was that the 
application of Murphy for insurance was only a proposition 
from him which might be withdrawn by him at any time before 
it was accepted and the contract closed; that under the terms 
of the application the contract was not closed when the company 
accepted the application and issued the policy; that 
no contract of insurance was made and no liability existed on 
the part of the company until the policy was not only issued 
but delivered to the insured; that up to this time he was at 
liberty to withdraw his proposition. In Bishop on Contracts, 
§ 325, the rule is thus stated: “Since an offer is not a contract, 
the party making it may withdraw it at any time before ac- 
ceptance. Even though it is in writing, and by its terms is 
to stand open for a specified period, the result is the same. 
With no money consideration, and no corresponding promise 
from the person to whom it is made, the promise not to with- 
draw it has no binding force. If a consideration for the under- 
taking to leave the offer open is given and accepted, this 
constitutes of itself a contract, and the offer cannot be with- 
drawn.” 

[1-2] A proposition or offer imposes no obligation on the 
party making it unless it is accepted by the party to whom it is 
made, and no obligation is then imposed unless the acceptance 
closes the contract, so that it is binding upon both parties, for 
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where the promise of one is the consideration of the other, 
neither party can be bound unless the other is bound. Moxely 
vs. Moxely, 2 Metc. 309; Second National Bank of Ashland 
vs. Rouse, 142 Ky. 612, 134 S. W. 1121. 

In New York Life Ins. Co. vs. Levy, 122 Ky. 457, 92 S. 
W. 325, 29 Ky. Law Rep. 6, 21 5 L. R. A. (N. S.) 739, the 
facts were these: On December 30th Levy applied to the local 
agent for $10,000 of insurance to be written in two $5,000 
policies. On January 20th he paid the first premium. On the 
day before, however, the company had at its general office con- 
sidered the application and rejected it for $10,000, but approved 
it for $5,000, and issued a policy thereon which was sent to 
the agent who delivered it to the son of the insured, the insured 
having died in the meantime. It was held that there was no 
contract of insurance, and that there could be no recovery 
against the company. 

In Provident Savings Assurance Society vs. Elliott, 93 S. W. 
659, 29 Ky. Law Rep. 552, the application contained a similar 
provision to that above quoted, and, the policy not having been 
delivered while the insured was in good health, it was held 
that the contract was not completed. 


In McGregor vs. Metropolitan Life Ins. Co., 143 Ky- 488, 
136 S. W. 880, the policy was not delivered, the language of 
the application being similar to that quoted above and it was held 
that no binding contract had been made. 

In Dickerson’s Adm’r vs. Providence Savings Society, 52 S. 
W. 825, it was agreed between the applicant and the agent that 
the agent would send on the application and that the applicant 
would finally decide when the policy came whether he would 
accept it. When the policy came the insured was sick and it 
was never delivered. It was held that there could be no recov- 
ery. A number of authorities are collected in these opinions. 
Those were all cases in which the insurance company was 
sought to be held liable; but the same rule must be applied to 
the insured, for the liability, if any, must be mutual. 

In Whiting vs. Mass. Ins. Co., 129 Mass. 240, 37 Am. Rep. 
317, the application providing as here that the first premium 
must be paid before the contract was complete, the insured did 
not pay the premium, and it was paid by another as a volunteer. 
It was held that there was no binding contract. The court 
said: “It is nat enough that the form of the policy had been 
approved, for it was still optional with Fairfield whether he 
would by payment make it a binding contract. If he declined or 
neglected to pay, the company would have no claim for the pre- 
mium against him, or against his estate, because the risk never 
attached.” The same question arose in Hogben vs. Metropoli- 
tan Life Ins. Co. 69 Conn. 503, 38 Atl. 214, 61 Am. St. Rep. 
53, and was decided in the same way. See, also, Rogers vs. 
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Charter Oak Life Ins. Co., 41 Conn., 97; Mutual Life Ins. Co. 
vs. Young, 23 Wall. 85, 23 L. Ed. 152; 29 Cyc. 713. 

In Summers vs. Mutual Life Ins. Co., 12 Wyo. 394, '75 Pac. 
944, 109 'Am. St. Rep. 1009, the court said: “There can be 
no doubt but that a life insurance company has the absolute right 
to insist that it shall accept an application and issue a policy 
before it shall be bound as an insurer; neither can there be \any 
doubt of the right of one desiring or applying for insurance to 
require a delivery to him, and acceptance by him of the policy 
before he will be bound.” 

In a note to Stephenson vs. Allison, 138 Am. St. Rep. 63, 
the learned editor, summing up a number of cases, says: “Ac- 
ceptance of the policy is the act of the insured and is expressive 
of his intent to be bound by the conditions of the contract in 
the same manner that delivery is expressive of the intent of the 
insurer, and is not only equally necessary, but is subject to the 
same limitations as are heretofore outlined with respect to deliv- 
ery. Assuming that the contract is one requiring delivery to 
complete it, the interdependent relation between the two acts 
is such that such contract is obviously subject to the qualification 
that acceptance, either actual or constructive, is as necessary as 
a valid delivery to render it complete and binding.” 

[3-4] When the plaintiff's agents tendered the policy to the 
defendant and he refused to accept it, he withdrew his offer, 
and his proposition was then at an end. The company could 
acquire no right by subsequently mailing the policy to him, when 
it knew that his proposition had been withdrawn. It is true 
it is stipulated in the application that the assured agrees to accept 
the policy if issued, but this was only an agreement not to with- 
draw his proposition before the policy was delivered; and, there 
being no consideration for this agreement, he was not bound 
by it. In order for an agreement not to withdraw a proposition 
to be binding as shown above it must be supported by a con- 
sideration. Here the insurance upon his life was the sole con- 
sideration of the defendant’s promise to pay the note he executed. 
The insurance never having become binding, there was no 
consideration to support his promise to pay. 

Judgment affirmed. 
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SUPREME COURT OF MINNESOTA. 


PALMER ect AL. 
vs 


MUTUAL LIFE INS. CO. or New Yorx.* 


WRONGFUL CANCELLATION OF POLICY—DAMAGES—VALUE 
OF POLICY—EVIDENCE. 

The evidence held to sustain a finding that the lowest value of a paid-up 
life insurance policy pledged to the insurer to secure the payment of 
a loan was $1,926.25. Held, also, that the pledge agreement, stipulat- 
ing that in case of default in the payment of the loan the policy 
might be canceled or forfeited by the pledgee for a sum more than 
$500 less than such value, is invalid, and a cancellation attempted 
under such agreement is ineffective. 

(For other cases, see Insurance, Cent. Dig. §§ 513-515, 1555, 1707-1728; 
Dec. Dig. §§ 17914, 237, 665.) 


ABORTIVE CANCELLATION—REMEDY OF INSURED. 

When such abortive cancellation is attempted, but not ratified, the in- 
sured is not limited to an action as for conversion but has the 
option to proceed on the assumption that the policy is in full force 
and effect. 

(For other cases, see Insurance, Cent. Dig. §§ 513-515; Dec. Dig. § 237.) 


ACTION ON POLICY—ESTOPPEL—LACHES. 
The evidence does not present any question of laches or estoppel. 


(For other cases, see Insurance, Cent. Dig. §§ 513-515, 1530, 1532-1534; 
Dec. Dig. §§ 237, 615.) 


Appeal from District Court, Ramsey County; Frederick N. 
Dickson, Judge. 

Action by Lucy C. Palmer, executrix, and others, against the 
Mutual Life Insurance Company of New York. From an order 
denying a motion for amendment of the findings and a new trial, 
defendant appeals. Affirmed. 


Ambrose Ticuk, of St. Paul, for Appellant. 

H. A. HaceMen, of St. Paul (Butler & Mitchell, of St. Paul, 
of counsel), for Respondents. 

Hort, J. 

In 1887 the defendant, a life insurance company, insured the 
life of one T. R. Palmer, then 31 years old, for $5,000. The 
premiums were all to be paid within 15 years, and the insured 
was to participate in the annual dividend distribution. The 
policy contained no agreement as to surrender or loan value. 
After all the premiums were fully paid, and on July, I, 1904, 


* Decision rendered, May 16, 1913. 141 N. W. Rep. 518. Syllabus by the 
Court. 
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Palmer borrowed of the defendant $1445, to be repaid Septem- 
ber 1, 1905. For security, he pledged with the defendant this 
policy under a contract containing this provision: “In the event 
of default in the payment of said loan on the date hereinabove 
mentioned, the company is hereby authorized at its option, 
without notice, and without demand for payment, to cancel 
said policy, and apply the customary cash surrender considera- 
tion then allowed by the company for the surrender for can- 
cellation of similar policies, namely, $1,445, to the payment 
of said loan, with interest, the balance, if any, to be 
payable to the parties entitled thereto on demand, or the 
company may, at its own option, renew the said loan for one 
year or less period on the written request of any one of the 
parties of the second part hereto, and without further notice 
to any one of the parties of the second part.” He failed to 
pay the loan at maturity, and thereafter the defendant advised 
him that on October 30, 1905, it had canceled his policy under 
the pledge agreement, and tendered to him $29 as a balance 
remaining of the amount allowed by defendant on the cancella- 
tion after liquidating his debt to the company. Palmer refused 
to accept the check and objected to the cancellation. 

Nothing more was done till after Palmer’s death, which took 
place in December, 1908, when this action was brought by the 
plaintiffs, as representatives of his estate, to recover the amount 
of the policy less the debt of the insured to the company. The 
case was here on demurrer to the complaint in Palmer vs- Mutual 
Life Insurance Co., 114 Minn. 1, 130 N. W. 250, Ann. Cas. 
1912B, 957, to which reference is made for a more complete 
statement of the alleged facts. The law of the case was also 
therein determined, to the effect that the policy was pledged, 
and not mortgaged, to the defendant, and that if the amount 
agreed upon in the pledge contract as the amount for which the 
policy was to be canceled in case of default in the payment of 
the debt was greatly disproportionate to the then true value of 
the policy, the contract imposed a penalty for the nonpayment 
of a debt, and no valid cancellation could be made thereunder. 
Upon the trial the court found that the policy, at the time the 
defendant undertook to cancel it, was actually worth not less 
than $1,986.25, nor more than $2,263.97, and held this to be 
so much in excess of the amount stipulated in the contract to 
be allowed in case of forfeiture that the contract and attempted 
cancellation were of no effect, that the policy was still in force, 
and that plaintiffs were entitled to judgment for the face value 
thereof less the debt it was pledged to secure. The defendant 
moved for amendment of the findings and a new trial, and now 
appeals from the order denying the motion. 

[1] Preliminary to a consideration of the one issue which we 
deem decisive of the appeal, we must now dispose of the defend- 
ant’s contention that the amendment of the complaint, allowed 
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after the case was here before, now presents a contract ma- 
terially different from the one considered in the former opinion 
of this court, so that therefore that decision is not now the law 
of the case. Plaintiffs were permitted to amend the complaint, 
so as to allege that the loan or pledge contract, when signed by 
Palmer and delivered to the defendant, had a blank space after 
the dollar mark where the figures “1,445” now appear in that 
part of the contract hereinfore set out. In its answer to the 
complaint as amended, the defendant admitted the contract as 
therein alleged, except it averred that the figures “1,445” were 
inserted in the contract when delivered. It thus appears that 
the defendant insists that the contract made is the identical con- 
tract alleged in the original complaint, and we think the court’s 
finding sustains the defendant on this issue. The court finds 
that, when the contract was delivered to the defendant, 
there was only a blank where the figures mentioned were in- 
serted, but the date, and other figures in relation to the loan 
were not there, and that the defendant, on receipt of the contract 
at its New York office, filled in these blanks. The plaintiffs 
do not question to the right of the defendant so to do, and in 
the face of the defendant’s averment that the contract as com- 
pleted contained the figures “1,445” we may apply the rule of 
law that there was implied authority to defendant to fill in the 
blanks. See 2 Cyc. 159 et sequitur; Bishop on Contracts (2d 
Ed.) §§ 1173, 1174, 1176. In the last mentioned section the 
author says: “A blank in a written simple contract may be filled 
under any sort of express or implied authorization.” 

[2] The important question, and the one in our opinion deter- 
minative of the appeal, is whether the finding that the value of 
the policy was not less than $1,926.25 is sustained by the evi- 
dence. If the agreement was that it could be canceled for $512 
less than its true value, or if the attempted forfeiture was for 
$1,474, when the actual value was at least $1,926.25, we think 
the amount exacted is so large that it must be held a penalty, 
the agreement void, and any action taken under it, or upon the 
same basis, wholly inefficient to cancel or forfeit the policy. As 
we understand the defendant, the contention is that an individual 
life policy has no ascertainable value, unless calculated for the 
longest possible duration of the life of the insured; that, while 
it is proper to group individuals in calculating the premiums to 
be paid in selling insurance to an individual, such mode is not 
to be applied when the policy of the individual is to be canceled. 

The findings are very lengthy, and set out in full many 
elements that bear on the value of such a policy as the one in 
question. The findings requested by the defendant are still more 
exhaustive and evidentiary, if not to say argumentative, in 
character. One of the proposed findings upon the nature of the 
reserve under a level premium policy, such as this, and its bear- 
ing on the value thereof, covers 10 closely printed pages in the 
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record. No useful purpose will be served by an analysis of 
either findings made or the findings proposed. The general ob- 
servation may be made that many kinds of property have values 
which are uncertain and difficult to determine. Still, when it 
becomes necessary in a legal controversy to determine values 
of property which confessedly has no market value, the courts 
never .hesitate to do so, when convinced that sufficient available 
data has been furnished as a guide. It is said the particular 
value of this policy cannot be ascertained definitely, unless one 
could have known at the time the pledge was made exactly how 
long Palmer would live, and in the absence of that knowledge 
one must take the extreme length of human life as the standard. 
The value of a paid-up policy depends, of course, to a great ex- 
tent on the duration of life. This duration is an unknown quan- 
tity. A like uncertainty is connected with other things, which 
nevertheless have well recognized values. It occurs to us that, 
when the price at which a life insurance policy is sold by a life 
insurance company is so well and definitely established as it is 
now, no serious difficulty ought to be encountered in finding the 
value of the same policy when it is bought back by the same 
company. Many data in relation thereto are now by experience 
reduced to almost exact figures, such as the expectancy of life 
at a given age, the actual expenses in conducting a life insurance 
business, the earnings derived from the reserve, the cost to re- 
place lapsed policies, the extent to which liability of the insurance 
is adversely affected by lapses (that is, the good risks are more 
likely to lapse than the bad, thus making the risk of the insurer 
greater), the market price, you might almost say, at which any 
kind of life insurance policy may be bought on any insurable 
life, and other facts too numerous to mention. The surrender 
or loan value is now so frequently fixed by the policy itself, if 
not by statute, that it furnishes some evidence of value in a case 
of this kind. Frequent sales and purchases of a commodity 
tend to establish value of another commodity of the same gen- 
eral nature. The differences in characteristics are, of course, to 
be taken into consideration. 

In Ebert vs. Mutual Reserve Fund Life Association, 81 Minn. 
116, 83 N. W. 506, 834, 84 N. W. 457, the court did not anti- 
cipate any great difficulty in determining damages for wrongful 
cancellation of a life insurance policy. To determine such dam- 
ages, the value of the policy wrongfully canceled must, of course, 
be ascertained. The matter has been before the courts in various 
forms, and the factors to be considered in valuing a life insur- 
ance policy have been called attention to. In People vs. Security 
Life Insurance Co., 78 N. Y. 114, 34 Am. Rep. 522, in an action 
for damages for wrongful cancellation, the court says: “What 
is the damage sustained by each of the policyholders? Clearly 
the value of the policy which has been destroyed. When such 
value has been ascertained, the true measure of damage has 
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been arrived at. But the difficulty is to determine the value. In 
any given case, the precise value cannot be ascertained. If 
the time of death were certain and the rate of interest deter- 
mined, there would be no difficulty. Then the present value of 
the amount to be paid at death, diminished by the amount of 
the present value of the premiums to be paid, would give the 
value. But the time of death is uncertain and hence the present 
value of a running policy must always be somewhat speculative 
and uncertain. Yet, as in all cases of difficulty, the courts 
charged with the duty of ascertaining value must take the best 
light the nature of the case admits.” In Williams vs. Metropo- 
litan Life Insurance Co., 35 App. Div. 82, 54 N. Y. Supp. 595, 
the court holds that in case of suit for damages for wrongfully 
lapsing a life insurance policy the recovery should not exceed 
the amount of what similar insurance would cost in any equally 
reputable company. In Speer vs. Phcenix Mutual Life Ins. Co., 
36 Hun, 322, this rule is found: “When the company broke 
this contract, and the plaintiff decided to sue for damages, in- 
stead of compelling the continuance of the contract, he was 
entitled to recover a sum that equalled the value to him of the 
policy, or, in other words, that would make good to him the loss 
he sustained by its breach. * * * By that is not meant what 
the company would be willing to pay for it as the surrender 
value under some rule of its own, but what it would cost the 
plaintiff to replace the broken contract by another of equal value 
to him for the same amount of insurance and at the same rate 
of annual premium.” 

The measure of damages for a refusal to give a paid-up policy 
is not the amount of the premium paid, but the actual value of 
such a policy. Phoenix Mutual Life Ins. Co. vs. Baker, 85 Ill. 
410. That the value of any life insurance policy of whatever 
terms and upon whatever risk is susceptible of judicial determi- 
nation also appears from the following, among other, authorities, 
some of which also, are to the point that a nugatory cancella- 
tion may be treated, at the option of the insured, either as a 
conversion or as leaving the policy in full force: Lovell vs. 
St. Louis Mutual Life Ins. Co., 111 U. S. 264, 4 Sup. Ct. 390, 
28 L. Ed. 423; Brooklyn Life Ins. Co. vs. Weck, 9 Bradw. 
(9 Ill. App.) 358; Smith vs. St. Louis Mutual Life Ins. Co., 
2 Tenn. Ch. 727; New York Life Ins. Co. vs. Curry, 115 Ky. 
100, 72 S. W. 736, 61 L. R. A. 268, 103 Am. St. Rep. 297; 
Mutual Ins. Co. vs. Twyman, 122 Ky. 513, 92 S. W. 335, 97 S. 
W. 391, 121 Am. St. Rep. 471. 

Does the evidence support the value found? Certainly both 
sides did present an abundance of facts, figures, and expert 
opinions for the guidance of the court. As evidence bearing 
on the value, the court received and considered the standard 
mortality and experience tables, the actual cost in the defendant 
and other life insurance companies of a paid-up policy-on Palm- 
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er’s life at the age attained by him when the cancellation was 
attempted (the amount in defendant company being over 
$3,000), the stipulated loan and surrender values in policies of 
similar character, the average rate of interest obtained by 
defendant on its invested reserve fund, the premiums paid on 
this policy, the carrying charges, the amount which at 4 per 
cent compound interest would produce at the end of Palmer’s 
expectancy of life the face value of the policy, the amount of 
carrying or surrender charges, such as expenses to procure a 
policy in place of the one canceled and the compensation for 
adverse selection through surrender and increased mortality cost 
on remaining lives, and the customary manner in use by the 
defendant to determine the value of policies which contain no 
agreement as to amount. It seems to us these elements, together 
with the testimony and expert opinion of the actuaries and per- 
sons experienced in life insurance business, furnished ample 
basis for the court’s finding as to the approximate actual value 
of the policy at the time of the attempted forfeiture. 

In respect to Palmer’s policy, the accuracy of the following 
figures was fairly well established: Present value of the policy 
October 30, 1905, as a continuing policy, $2,325.19 (that is, 
said sum invested at 4 per cent. would produce the face value 
of Palmer’s policy at the end of his expectancy of life, based 
on the American Experience Mortality Tables); the surrender 
charge on account of adverse selection, according to the expe- 
rience of defendant, $211.44; and charge for expense element 
(loading, which really ought to disappear entirely when the 
policy is paid up), $127-50. That would leave the cash sur- 
render value $1,986.25. While the company used the American 
Experience Mortality Tables and 4 per cent interest in selling 
this insurance policy—that is, in fixing the premiums—when it 
comes to taking it back it proposes to use 6 per cent instead 
of 4 per cent and did so in this case. That difference in inter- 
est makes a difference of $639 in the surrender value. That 
the defendant does a large business in loaning money secured 
by the pledge of policies issued by it, and that a great many 
borrowers have acquiesced in the customary exaction of the 
company in calculating surrender values upon cancellation of 
policies at 6 per cent, may be some evidence of the market value 
of such policies. It is, however, not very persuasive. When 
the same party is in the business of both buying and selling the 
same commodity, we do not appreciate his method if the margin 
between the buying and selling prices is more than a fair profit. 
A profit of $639, or even $512, appears too great jin this 
~-—jnstance. We think the testimony adduced warranted the court 

in finding that the fair surrender value of this policy was not 

less than $1,926.25. 

[3] In our former decision it is said: “The contention of 

the defendant, to the effect that, even though the policy has never 
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been legally forfeited and canceled, and is still the valid obli- 
gation of defendant, plaintiffs cannot recover, except by showing 
a payment of the loan or a tender thereof, is not sound. If 
the policy is still in force, plaintiffs may recover the amount 
thereof, less the loan, with interest.” Defendant insists that it 
was not necessary to determine the relief plaintiffs were entitled 
to in the former appeal; hence the quoted part of the opinion 
is obiter. And it contends that the recovery herein should be 
limited to the difference between the amount allowed upon the 
cancellation and the actual value of the policy at that time. 
Without stopping to consider whether the rule announced in the 
above quotation was necessary for a disposition of the former 
appeal, we deem it good law. In the absence of an agreement, 
the pledgee may not, upon default, without notice, appropriate 
the pledge. The authorization to cancel in the contract under 
consideration is so intimately connected with the terms upon 
which it is to be made that it is not permissible to reject the 
one and retain the other. Therefore, if the amount agreed upon 
as the one to be allowed in case of cancellation is such that it 
imposes a penalty, the whole contract fails, and there is no con- 
tractual authority in defendant to cancel or appropriate the 
policy. If, nevertheless, it did, Palmer had three courses open: 
He might have ratified the cancellation; he might treat the act 
as a conversion, and bring suit for its value; or he might pro- 
ceed on the theory that the policy was still his, and as such a 
subsisting obligation of the defendant. Palmer had the option 
to consider the attempt to cancel the policy abortive if the agree- 
ment was invalid. He so did by refusing to ratify the cancella- 
tion and protesting against it. It follows that, when Palmer 
died, the representatives of his estate could still treat the policy 
as an existing obligation against the defendant for the full 
amount thereof, less the debt of Palmer to it. These author- 
ities sustain this position: Day vs. Conn. Gen. Life Ins. Co., 45 
Conn. 480, 29 Am. Rep. 693; Metropolitan Life Ins. Co. vs. 
McCormick, 19 Ind. App. 49, 49 N. E. 44, 65 Am. St. Rep. 392; 
Manhattan Life Ins. Co. vs. Wright, 126 ed. 82, 61 C. C. A. 
138. 

The defendant suggests that, if the contract be held invalid 
there was still a right to resort to the pledge to enforce payment of 
the debt, and that cancellation would be an appropriate remedy, 
as held in the former opinion, because of the nature of a life 
insurance policy. True, but there is no pretense that a cancel- 
lation was made under any form recognized as valid in law in 
the absence of an agreement between the parties. And even if 
the contract be entirely laid out of the case, an attempted can- 
cellation for an amount including a penalty surely can stand in 
no better light than a cancellation under a contract void because 
of the inclusion of a penalty in the same amount. No other 
cancellation was made than such a one as is described in the 
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pledge contract. The defendant at all times insisted that what 
it did was under and in virtue of that contract. 

[6] It certainly is settled law that, where the pledge agreement 
does not provide for a forfeiture of the pledge, the pledgor’s 
title cannot be divested without giving him notice of the for- 
feiture proceeding. There is no claim that Palmer was notified 
that on October 30, 1905, the policy would be canceled if the 
debt was not then paid. The notice that the debt would be 
due September 1, 1905, and that the defendant in case of 
default would proceed under the void contract, is not suffi- 
cient. Plaintiffs were therefore within their rights when, 
instead of suing in conversion, as they might have done, this 
action was brought on the theory that the policy was still in 
force. 

[4] The contention that either laches or estoppel could be 
found in this case is without force. The cancellation of this 
paid-up policy was at once repudiated by Palmer. If the can- 
cellation was ineffective, because made under an invalid con- 
tract, there was no occasion to bring an action to reinstate the 
policy. Palmer was not legally required to do anything until 
the defendant gave due notice of applying the pledge to the 
payment of the debt. He had paid all the premiums, and not 
till his death would the policy mature. The plaintiffs on the 
facts herein, are clearly not guilty of laches. The fact that the 
value of this canceled policy has gone into the dividend fund 
in part, and been distributed, is, in our opinion, not of sufficient 
importance to sustain a finding estoppel. 

[5] Some minor objections are presented-by the record to 
the steps taken by the trial court; but these, in our judgment, 
cannot change the result. For the purposes of this case, the 
exact value of the policy is unimportant, since this is not a suit 
for conversion, and even then the finding would be sufficient to 
sustain a judgment based on the lowest value found. It is 
enough here that the finding shows that the stipulated amount 
in the pledge agreement includes a substantial penalty for non- 
payment of the debt. The legal effect of the attempted cancel- 
lation under the invalid contract, or for the same amount as 
therein stated, can be none other than a nullity in this case; 
therefore no further findings in that respect need be made. Nor 
is any finding necessary upon the fact of the tender of the $29, 
there being no claim that it was accepted. Under the ultimate 
conclusion reached by the trial court on the vital issue, namely, 
that the cancellation agreement was invalid, and hence the policy 
was still in full force, there was no error in refusing to allow 
the proposed findings on these and other immaterial matters. 

The order is affirmed. 


Vol. XLII.—70. 
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DAY Er AL. vs. SUPREME FOREST, WOODMEN 
CIRCLE.* 


(St. Louis Court of Appeals. Missouri.) 


MUTUTAL BENEFIT SOCIETY—FORFEITURE—ASSESSMENTS 
—FAILURE TO PAY. 


The constitution and by-laws of a mutual benefit society provided that, 
if the member failed to pay monthly assessments on or before the 
last day of the month, he should stand suspended, and during sus- 
pension the certificate should be void, and that the member could 
be reinstated within three months by paying arrearages and filing 
a certificate of good health. Held, that nonpayment of assessments 
for two months after notice ipso facto forfeited the member’s rights 
under the certificate, and, she not having been reinstated before 
death, no recovery could be had thereon. 

(For gd cases, see Insurance, Cent. Dig. §§ 1895, 1896, 1903; Dec. Dig. 
§ 750.) 


MUTUAL BENEFIT INSURANCE— BY-LAWS — KNOWLEDGE 
OF MEMBERS—PRESUMPTION. 


A member of a mutual benefit association is conclusively presumed to 
know the provisions of its constitution and by-laws, one of which 
provided that the secretary of a subordinate lodge had no power to 
accept any payment, save on compliance by the member with cer- 
tain prescribed rules, and was not entitled to claim that the secre- 
tary of a subordinate lodge, in receiving assessments not in com- 
pliance with such rules, represented the association, and not the 
member. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


MUTUAL BENEFIT SOCIETY — SUSPENDED MEMBERS — 
PA YMEN TS—ACCEPTANCE BY SECRETARY OF SUB- 
ORDINATE BODY. 


Where the secretary of a subordinate body of a mutual benefit asso- 
ciation, without authority, accepted payments from the husband of 
a suspended member on his bare statement that his wife was then 
“all right,” when in fact she was then suffering from an illness from 
which she shortly thereafter died, such acceptance did not constitute 
evidence of a waiver of the member’s suspension for nonpayment of 
assessments. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


* Decision rendered, May 6, 1913. Rehearing denied, May 20, 1913. 
156 S. W. Rep. 721. 
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HUFFAKER’S EX’R vs. MICHIGAN MUT. LIFE INS. 
CO.* 


(Court of Appeals of Kentucky.) 


PREMIUMS—RECEIPTS—CANCELLATION. 


A holder of a life insurance policy, in which his wife and, in case she 
did not survive him, their children were named as _ beneficiaries, 
and which provided for loans to insured, to be secured by pledging 
the policy as security, applied for a loan with which to pay in part 
an annual premium. The company wrote its agent that it would 
make the loan upon execution of a note by insured and the bene- 
ficiaries and delivery of the policy as security, and that if the chil- 
dren were under age it would be necessary for insured to change 
the beneficiary, as permitted by the policy, because of the inability 
of the minor children to join in pledging the policy. The agent 
misunderstood the letter and, the children being all of full age, ac- 
cepted a note, signed by insured and his wife, and a check for the 
balance of the premium and delivered the receipt for the premium. 
The company promptly declined to accept the note, tendered back 
the balance of the premium paid by check, and upon insured’s re- 
fusal to correct the mistake by changing the beneficiary or having 
the children sign the note, brought suit to cancel the receipt. Held, 
that the receipt having been given by the agent by mistake on the 
faith of a pledge of the policy, which was not effective because all 
of the beneficiaries did not join therein, the company was entitled 
to the cancellation of the receipt and, insured not having other- 
wise paid the premium, to the cancellation of the policy for non- 
payment. 


(For other cases, see Insurance, Dec. Dig. § 179%.) 
PLEDGE OF POLICY —CONSENT OF BENEFICIARY — NECES- 
SITY. 


Where insured’s wife and, in case she did not survive him, their chil- 
dren were named in a policy as beneficiaries, the pledge of the policy 
to the company as security for a loan by insured and the wife did 
not affect the children, who did not join in the pledge. 


(For other cases, see Insurance, Dec. Dig. § 17914.) 
* Decision rendered, May 27, 1913. 156 S. W. Rep. 1038. 


Ore 


KOLOSINSKI vs. MODERN BROTHERHOOD OF 
AMERICA.* 


(Supreme Court of Michigan.) 


FRATERNAL INSURANCE—INITIATION IN LOCAL LODGE— 
WAIVER. 

Where the by-laws of a fraternal beneficiary association declared that 
no certificate should be delivered to the applicant until he had been 
initiated and obligated, the association, receiving the dues of a mem- 


* Decision rendered, May 29, 1913. 141 N. W. Rep. 589. 





1110 Insurance Law Journal Vol. 42. [Aug., 1913. 


ber not initiated, without knowlege of the fact that the certificate 
had been delivered by a local officer without initiation, and on dis- 
covering the mistake tendering back the dues, did not waive the 
by-laws, and could defeat a recovery on the certificate, on the mem- 
ber dying without ever having been initiated. 


(For = cases, see Insurance, Cent. Dig. §§ 1837, 1866-1868; Dec. Dig. 
§ 724.) 


FRATERNAL INSURANCE—INITIATION IN LOCAL LODGE— 
WAIVER. 


The by-laws of a fraternal beneficiary association, declaring that a 
benefit certificate shall not be delivered to the applicant until he has 
been initiated, adopted, and obligated, make the initiation a condi- 
tion precedent to the membership, and a delivery of the certificate 
by a local officer does not make the certificate a binding contract. 


(For other cases, see Insurance, Cent. Dig. § 1856; Dec. Dig. § 720.) 


FRATERNAL INSURANCE—LOCAL OFFICERS—POWERS. 


The by-laws of a fraternal beneficiary association operating on the lodge 
plan, declaring that no officer of any subordinate lodge shall have 
authority to waive any of the by-laws relating to the contract be- 
tween the association and members, deprive the assistant secretary 
of a local lodge of power to waive by-laws declaring that a cer- 
tificate shall never be delivered to the applicant until he has been 
initiated, adopted, and obligated, and the act of the local officer in 
delivering the certificate before the applicant’s initiation is not bind- 
ing. 

(For —_ cases, see Insurance, Cent. Dig. §§ 1837, 1866-1868; Dec. Dig. 
§ 724.) 


MERIDIAN LIFE INS. CO. vs. DEAN.* 


(Supreme Court of Alabama.) 


POLICIES--VALIDITY—STATUTES—CONSTRUCTION. 


Insurance statutes are intended to protect the citizens, and a violation 
of them by an insurance company does not make the policies void, 
unless the statute so declares. 


(For other cases, see Insurance, Cent. Dig. §§ 246-249; Dec. Dig. § 138.) 


POLICIES—-VALIDITY—REBATES. 


Under Acts 1909, p. 111, providing that no life insurance company shall 
discriminate in premium rates between insurants of the same class, 
nor make any contract or agreement except that plainly expressed 
in the policy, nor give any rebate or premium or any inducement of 
insurance not specified in the policy, but containing no provision 
as to the effect of a rebate agreement upon the policy, a contract 
for the granting of a rebate to the insured is void; but the insur- 
ance company is not relieved of liability to the beneficiary upon the 
policy after the death of the insured. 


(For other cases, see Insurance, Cent. Dig. §§ 246-249; Dec. Dig. § 138.) 
* Decision rendered, April 17, 1913. 62 South. Rep. 90. 
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ACTIONS ON POLICY—PLEA—SUFFICIENCY. 


Under such statute a plea, in an action by the beneficiary, which does 
not allege that the rebate set up was one not specified in the policy 
is defective. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640.) 


FRAUD—RETURN OF PREMIUMS. 


In an action on a life insurance policy, pleas setting up fraud, which are 
not accompanied by the payment into court of all premiums col- 
lected, as required by section 4573 of the Code of 1907, are bad, 
since a return of premiums is necessary in all cases, except where 
contract sued on is absolutely void. 

(For other cases, see Insurance, Cent. Dig. §§ 1530, 1532-1534; Dec. 
Dig. § 615.) 


COPLIN vs. WOODMEN OF THE WORLD.* 
(Supreme Court of Mississippi.) 


MISREPRESENTATIONS—EFFECT. 


A benefit insurance certificate was not avoided by misrepresentations in 
the application as to the number of the applicant’s brothers and sis- 
ters and the number who were dead, where the examining physician, 
who prepared the application, was informed and stated in the appli- 
cation that the applicant had been absent from home for years and 
knew little about his family history, and where there was no pur- 
pose or attempt on the part of the applicant to deceive the com- 
pany. 

(For other cases, see Insurance, Cent. Dig. § 693; Dec. Dig. § 293.) 


MISREPRESENTATIONS—EFFECT. 


Where because of the illiteracy of an applicant for insurance, his 
parents, and other members of his family, the family name was 
spelled in different ways, and the applicant was known by different 
given or Christian names, a misstatement of his name in the 
application did not avoid the benefit certificate. 


(For other cases, see Insurance, Cent. Dig. §§ 670, 675; Dec. Dig. § 289.) 


MISREPRESENTATIONS—EFFECT. 


Under the express provisions of Code 1906, § 2676, a misstatement in a 
contract of life insurance, certificate, or policy of insured’s age 
does not invalidate the contract, but merely limits the recovery 
to the amount which the premiums paid would have purchased at 
insured’s actual age, reckoning according to the rate tables of the 
company. 

(For other cases, see Insurance, Cent. Dig. § 671; Dec. Dig. § 290.) 


* Decision rendered, May 26, 1913. 62 South. Rep. 7. 
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STEMLER vs. STEMLER.* 
(Supreme Court of South Dakota.) 


FRATERNAL INSURANCE—CHANGE OF BENEFICIARY. 


The provision of a fraternal benefit certificate that no change of bene- 
ficiaries shall be effective until the old certificate shall have been 
delivered to the head clerk of the order and a new certificate 
issued during the lifetime of the member, and until such time the 
old certificate remains in force, must be substantially complied 
with, and where a member executed the surrender clause desig- 
nating the desired change of beneficiary, but did not deliver the old 
certificate to the head clerk, who issued a new certificate after the 
member’s death, there was no change of beneficiary. 


i * other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 
84.) 


FRATERNAL INSURANCE—CHANGE OF BENEFICIARIES— 
CONDITIONS—COMPLIANCE. 


A fraternal beneficiary association may stipulate methods under which a 
substitution of beneficiaries may be effected and unless the methods 
adopted are complied with no substitution takes place, unless the 
member has done all in his power to effect a change, in which case 
the courts will recognize the change. 

coe other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 
x4 


FRATERNAL INSURANCE — CHANGE OF BENEFICIARIES — 
ESTOPPEL. 


The rights of the beneficiary in an_original fraternal beneficiary certi- 
ficate and the rights of the beneficiary in a new certificate depend, as 
between themselves, on the contract between the member and the 
fraternal insurance association at the time of the member’s death, 
and where at the time of his death the rights of the beneficiary in the 
original certificate became vested, the association could not by any 
waiver affect the vested right. 


(For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.) 
* Decision rendered, May 24, 1913. 141 N. W. Rep. 780. 


NATIONAL UNION vs. SHERRY.* 
(Supreme Court of Alabama.) 


MUTUAL BENEFIT SOCIETY—APPLICATION OF GENERAL 
LAWS 

Code 1907, §§ 4572, 4573, relating to life insurance companies generally 
and providing that no representation made in negotiating for a life 
insurance policy shall defeat the policy unless made with an actual 
intention to deceive, or unless the risk is increased, and that the 


* Decision rendered, April 17, 1913. 61 S. Rep. 944. 
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policy shall not be contested after the receipt of two annual premiums, 
applies to a benefit certificate. 

(For other cases, see Insurance, Cent. Dig. § 1890; Dec. Dig. § 745.) 


BENEFIT CERTIFICATE—MISREPRESENTATIONS. 

Misrepresentations as to physical conditions by an applicant for life in- 
surance do not operate to avoid the contract of insurance thereupon 
made unless they are such as to deceive the insurer about matters 
material to other risk, thus amounting to fraud, or unless they be 
warranted as true and consequently involve a breach on the part of 
the insured of the contract of insurance. 

“~~ other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 
23.) 













MISREPRESENTATIONS — WAIVER — ACCEPTANCE OF PRE- 
MIUMS. 

Where premiums under a benefit certificate were paid by the insured and 
accepted by the society with notice of the falsity of representations 
made to secure the certificate, there is a waiver of the defense of 
misrepresentation. 

(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 
fa0-) 









———_oeo-—___—_ 








PENCE vs. MUTUAL BENEFIT LIFE INS. CO.* 


(Supreme Court of Alabama.) 






ACTIONS ON POLICIES—COMPLAINT—SHOWING TERM OF 
INSURANCE. 

In an action on a life insurance policy, a complaint which does not allege 
that the policy was for the term of insured’s natural life, or that it 
covered any fixed or definite number of years, is insufficient, since it 
must aver the term of the policy or period covered thereby, as re- 
quired by Code 1907, § 5382, form 12, in order to show that it included 
the date of insured’s death. 

(For other cases, see Insurance, Cent. Dig. §§ 1575-1580, 1584-1586, 1592, 

1598; Dec. Dig. § 629.) 


ACTIONS ON POLICIES—COMPLAINT—SHOWING TERM OF 
INSURANCE. 

A complaint, in an action on a life insurance policy, alleging that de- 
fendant insured the life of P. in a life policy of 14 annual premiums, 
did not show that the policy covered the period of 14 years from 
the date of its issuance, or that it covered insured’s natural life or 


any definite number of years. 
(For other cases, see Insurance, Cent. Dig. §§ 1575-1580, 1584-1586, 1592, 
1598; Dec. Dig. § 629.) 


* Decision rendered, April 17, 1913. 61 S. Rep. 817. 
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HEATH vs. BANKERS’ LIFE ASS’N or Des Morngs, Iowa.* 


(Supreme Court of Kansas.) 


LIFE POLICY—SUICIDE—EVIDENCE. 


In an action on a life insurance policy, evidence held insufficient to show 
that death occurred by suicide of the insured. 


- = cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
665.) 


* Decision rendered, May 10, 1913. 132 Pac. Rep. 147. 


SMITH’S ADM’R vs. HATKE.* 
(Supreme Court of Appeals of Virginia.) 


INTEREST IN FUND. 


Neither the estate of a member of a beneficial association nor his next of 
kin has any interest in a death benefit fund where the member fails to 
designate a beneficiary, or where the beneficiary designated prede- 
ceases the member, has no insurable interest in his life, or for any 
other reason is not entitled to the fund, which thereupon reverts to 
the association. 


(For other cases, see Insurance, Cent. Dig. §§ 1929-1931, 1942-1944, 1974; 
Dec. Dig. §§ 767, 776, 777, 785.) 


* Decision rendered, June 12, 1913. 78 S. E. Rep. 584. 


AMERICAN NAT. INS. CO. vs. BRIGGS.* 
(Court of Civil Appeals of Texas. Dallas.) 


LIFE POLICY — INCONTESTABILITY — PUBLIC POLICY — 
FRAUD. 

A clause in a life policy that it shall be incontestable for any cause after 
one year, though construed to bar a defense of fraud in obtaining 
the policy, is not contrary to public policy as tending to promote fraud 
in view of the facilities of the insurer for discovering the fraud within 
the time specified. 


(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 


* Decision rendered, May 3, 1913. Rehearing denied, May 17, 1913. 
156 S. W. Rep. 909. 
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LIFE POLICY—PREMIUM PAYMENT DURING INSURABILITY— 
INCONTESTABILITY CLAUSE. 

A life policy provided that it should not take effect until the first pre- 
mium had been paid during insurability of insured and also that 
the contract should be incontestable for any cause whatever after one 
year from the date of issue, provided premiums were duly paid. 
Held, that the incontestability clause included the clause providing 
that the policy should not take effect until the first premium had been 
paid during insurability; and hence where the premiums had been 
properly paid, and insured did not tie during the year, and no 
proceedings were taken to cancel the policy for fraud, it was no de- 
fense to an action thereon thereafter that the policy was based on the 
fraudulent application, and that insured had not been insurable at any 
time. 

(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 
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OLDHAM vs. SUPREME LODGE MODERN BROTHER- 
HOOD OF AMERICA.* 


(Kansas City Court of Appeals. Missouri.) 







MUTUAL BENEFIT INSURANCE — VALIDITY OF BY-LAW — 
FORFEITURE FOR NONPAYMENT OF DUES. 

A provision in the constitution and by-laws of a fraternal benefit society 
for prompt payment of dues and assessments, and for suspension 
ipso. facto for failure to pay, is valid. 

(For other cases, see Insurance, Cent. Dig. § 1833; Dec. Dig. § 693.) 


MUTUAL BENEFIT INSURANCE — PAYMENT OF DUES — 
WAIVER OF FORFEITURE FOR NONPAYMENT. 

A fraternal benefit society may waive its right to forfeit or suspend a 
member for nonpayment of dues; and where plaintiff’s intestate had 
frequently or customarily failed to pay his dues, and they had been 
paid for him by the local lodge, with the knowledge and sanction of 
the general officers of the lodge, which accepted arrears and reinstated 
him a few days before his death, there was a waiver of the right to 
forfeit the certificate for nonpayment of dues. 


(For other cases, see Insurance, Cent. Dig §§ 1907-1916; Dec. Dig. § 755.) 
* Decision rendered, May 19, 1913. 157 S. W. Rep. 92. 
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DUNLEVY vs. NEW YORK LIFE INS. CO. Ev at.* 
(District Court N. D. California, Second Division.) 










LIFE POLICY—ASSIGNMENT—DELIVERY. 


Where insured executed an assignment of a life policy to his daughter in 
duplicate, as required by the insurer’s rules, and both copies were 


* Decision rendered, March 10, 1913. 204 Fed. Rep. 670. 






1116 Insurance Law Journal Vol. 42.  [Aug., 1913. 


sent to the insurer’s home office, after which one copy was retained 
by the insurer and the other returned to the insured who kept it with 
the policy in his possession, the formal execution and sending of the 
assignment to the insurance company was presumptively for the bene- 
fit of the assignee, and, as between her and the assignor, in the ab- 
sence of anything to evince a contrary intention, constituted a sufi- 
cient delivery. 


(For other cases, see Insurance, Cent. Dig. § 480; Dec. Dig. § 211.) 


ASSIGNMENT TO INFANT—DELIVERY. 


Where a father executed an assignment of a policy on his life to a minor 
daughter, who was living with him, he being her natural guardian 
and the custodian of her property and effects, no actual physical 
delivery of the assignment to her was necessary to render it effective. 


(For other cases, see Insurance, Cent. Dig. § 480; Dec. Dig. § 211.) 
ae — EFFECT — CONTINUED PAYMENT OF PRE- 


Where a father assigned a policy on his life to his minor daughter, who 
was living with him, the fact that he continued to pay the premiums 
was not evidence that he did not regard the assignment as absolute, 
or that he intended it should be conditional and ineffective unless he 
died before the policy matured. 


(For other cases, see Insurance, Cent. Dig. §§ 481, 482; Dec. Dig. § 212.) 


POLICY—ASSIGNMENT—MISTAKE. 

Where a father executed an absolute assignment of a policy on his life 
to his minor daughter the fact that he directed the insurance com- 
pany’s agent who drew the assignment to make it conditional on his 
dying before the policy matured which the agent failed to do, and 
that insured signed the assignment without reading it, relying on the 
agent’s assurance that it was all right, was ineffective to defeat the 
rights of the daughter as assignee. 

(For other cases, see Insurance, Cent. Dig. §§ 488, 489, 494-496; Dec. 
Dig. § 219.) 


LYDEN vs. WESTERN LIFE INDEMNITY CO.* 
(District Court, W. D. Washington, S. D.) 


ACTION AGAINST INSURANCE COMPANY—PROCESS—SERV- 
ICE ON INSURANCE COMMISSIONER—VALIDITY. 


Under Insurance Code Wash. (Laws 1911, c. 49) §§ 13, 1314, entitled 
“An act to regulate the government of insurance companies and insur- 
ance business,” requiring the appointment of an Insurance Commis- 
sioner, and declaring that in any action or proceeding against a 
foreign insurance company authorized to do business within the state 
process may be served on such Commissioner with the same effect as 
if the company were a domestic company having its principal office 
in the county where the suit is instituted, service on the Insurance 


* Decision rendered, April 10, 1913. 204 Fed. Rep. 687. 
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Commissioner is not limited to actions on policies, but was proper in 
an action against a foreign insurance company for breach of an in- 
surance agency contract. 


(For other cases, see Insurance, Cent. Dig. § 33; Dec. Dig. § 26.) 


PILGRIMS’ HEALTH & LIFE INS. CO. vs. SCOTT. 
(No. 4,650.)* 
(Court of Appeals of Georgia.) 


TENDER OF PREMIUMS—NECESSITY. 


After the agents of the defendant company took up the policy and noti- 
fied the insured that they would receive no further premiums from 
him, it was unnecessary that he should tender payment of the weekly 
premiums. The law does not require the doing of a vain and useless 
thing. 


(For other cases, see Insurance, Cent. Dig. §§ 913, 916-922, 924; Dec. Dig. 
§ 360.) 


CANCELLATION—RIGHT OF RECOVERY. 


The evidence in behalf of the plaintiff authorized a finding that he had 
paid in advance upon the weekly premiums at the time that he was 
taken sick, and at the time that his policy was taken away by the 
agents of the defendant company; and hence the verdict was not 
contrary to the evidence, nor was it error to refuse, upon this ground, 
to grant a new trial. 


(For other cases, see Insurance, Cent. Dig. §§ 891, 895-902, 913; Dec. Dig. 
§ 349.) 


* Decision rendered, June 10, 1913. 78 S. E. Rep. 69. Syllabus by the 
Court. 


WHIPPLE er au. vs. CHRISTIE er a.* 


(Supreme Court of Minnesota.) 


NOTICE OF MEETINGS—SUFFICIENCY—FRATERNAL BENE- 
FIT ORGANIZATION. 


The constitution of a fraternal benefit organization provided that its 
Imperial Good Samaritan might call special meetings of its governing 
board, the Imperial Council, whenever he deemed proper, and notice 
of the time, place. and purpose of such meeting should be mailed by 
the Imperial Scribe to each member of the Council. The Scribe 
refused to mail such notices after the Imperial Good Samaritan had 
issued the call, had requested the Scribe in writing to mail the notices, 


* Decision rendered, June 6, 1913. 141 N. W. Rep. 1107. Syllabus by 
the Court. 
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and had furnished him with signed copies of the notice. Thereupon 
the Imperial Good Samaritan mailed, in the proper place and time, a 
notice to each member of such Council, which notice was received by 
each in due course of mail. Such notice so mailed and received as to 
contents complied fully with the constitutional requirements. Held, 
that such notice was valid, and the meeting pursuant thereto was a 
legally called meeting of the Council. 


(For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.) 


THOMPSON vs. EQUITABLE LIFE ASSUR. SOCIETY 
OF THE UNITED STATES.* 


(Supreme Court of South Carolina.) 


PROOF OF LOSS—WAIVER—ADMISSION OF LIABILITY. 


Where an insurance company in an action upon a policy of life insurance 
by its answer admits liability and alleges that it does not know to 
whom to pay the money, it cannot raise the question that there was 
a failure to furnish proof of death before the commencement of the 
action. 


se ose) cases, see Insurance, Cent. Dig. §§ 1382-1390 1405; Dec. Dig. 


ASSIGNMENT OF POLICY—CONSENT BY INSURER AFTER 
DEATH OF INSURED. 


Where a life insurance policy showed on its face that it had been assigned 
in compliance with its requirements, the fact that the assignment was 
indorsed thereon by the company after the death of the insured, but 
before it had knowledge thereof, is no equitable reason why the court 
should set aside the indorsement; it not appearing that the rights of 
the company will be prejudiced in any way by the indorsement. 


(For other cases, see Insurance, Cent. Dig. §§ 475-477; Dec. Dig. § 207.) 


ASSIGNMENT OF LIFE INSURANCE—ORAL ASSIGNMENT— 
VALIDITY. 


Where a life insurance policy, payable to the personal representatives of 
the insured, was delivered by him to his brother with the intent to vest 
the title in him, the rights of the brother were paramount to those of 
the representatives of decedent, even though the assignment was 
not completed by the company’s indorsement until after the death of 
the insured, since it was binding before indorsement upon the insured 
and the representatives stand on the same ground. 


(Foe cases, see Insurance, Cent. Dig. §§ 475-477; Dec. Dig. § 


* Decision rendered, May 28, 1913. 78 S. E. Rep. 439. 





Life.] Parry vs. Southeastern Life Ins. Co. 


PARRY vs. SOUTHEASTERN LIFE INS. CO.* 


(Supreme Court of South Carolina.) 
LIFE anne OF PREMIUMS—FORFEI- 
TURE. 


A life policy, stipulating that failing to pay at maturity any premium or 
installment thereof, or any note given as a lien against the policy, 
will render the contract void, is forfeited for non payment at 
maturity of a premium note reciting that the policy shall be void 
on failure to pay at maturity; the receipt given by insurer declaring 
that it is subject to the conditions of any notes which have been given 
for the premium. 


~ —_ cases, see Insurance, Cent. Dig. §§ 891, 895-902, 913; Dec. Dig. 
) 


LIFE INSURANCE—NONPAYMENT OF PREMIUM—FORFEI- 
TURE—WAIVER. 


An insurer issuing a life policy stipulating for forfeiture for nonpayment 
at maturity of any renewal premium, and accepting a premium note 
declaring that the policy shall be void on failure to pay the note at 
maturity, does not waive a forfeiture for nonpayment at maturity of 
the note by writing to insured a letter stating its disappointment at 
insured’s failure to pay and requesting him to request time within 
which to pay. 

(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 


* Decision rendered, April 23, 1913. On rehearing, May 28, 1913. 78 
S. E. Rep. 441. 


CURRENCE vs. SOVEREIGN CAMP WOODMEN OF 
THE WORLD.* 


(Supreme Court of South Carolina.) 


MUTUAL BENEFIT INSURANCE—REINSTATEMENT—WAIVER 
OF OBJECTIONS—EVIDENCE. 

Evidence held sufficient to warrant submission to the jury of the question 
of waiver of the provisions of the constitution and by-laws of a fra- 
ternal benefit association, requiring a certificate of good health as a 
condition of reinstatement after forfeiture for nonpayment of dues. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 
* Decision rendered, May 28, 1913. 78 S. Rep. 442. 
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McCORMICK vs. NEW YORK LIFE INS. CO.* 
(Supreme Court of New York, Appellate Division, Fourth Department.) 


POLICIES — REINSTATEMENT — NOTICE OF ACCEPTANCE. 


Where an insured, after a lapse of his life policy, applied for reinstate- 
ment and paid the necessary premium to the agent, who stated to him 
that he would inform the insured if his application was granted, the 
reinstatement was not effective until notice was given to the insured, 
and the company is not liable on the policy, where the insured died 
after the application was approved by the officers of the company, but 
before notice to the insured. 


(For other cases, see Insurance, Cent. Dig. § 1922; Dec. Dig. § 762.) 
* Decision rendered, April 30, 1913. 141 N. Y. Supp. 993. 


—————-—— $e @—_____——__ 


RAUBER vs. MUTUAL LIFE INS. CO. oF NEw York.* 
(Supreme Court of New York, Appellate Division, Fourth Department.) 


LIFE INSURANCE—OCCUPATION—“ENGAGE.” 


A warranty in a life policy that insured would not “engage” in any of 
the extrahazardous “occupations” or employments named, including 
that of retailing intoxicating liquors, was violated by ownership of an 
interest in a retail liquor business, though insured did not physically 
participate in the business. 

(For other cases, see Insurance, Cent. Dig. § 879; Dec. Dig. § 339.) 


(For other definitions, see Words and Phrases, vol. 3, pp. 2392-2394; vol. 
8, pp. 7749-7751.) 


LIFE INSURANCE—ACTIONS—SUFFICIENCY OF EVIDENCE. 

Evidence in an action on a life insurance policy, which warranted that 
insured would not engage in the extrahazardous occupation of re- 
tailing intoxicating liquors, held not to show that insured transferred 
all of his title and interest in a retail liquor business, which was 
acquired by him. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


* Decision rendered, April 30, 1913. “141 N. 5 Supp. 997. 





ARMSTRONG ws. WALTON Et AL.* 
(Supreme Court of Mississippi.) 


DESIGNATION OF BENEFICIARY. 


Designation of the beneficiary of the amount agreed by a benefit society to 
be paid on death of a member may be made by will, this appearing 
to be the plan of the society. 


(For other cases, see Insurance, Cent. Dig. § 1941; Dec. Dig. § 775.) 


* Decision rendered, June 2, 1913. 62 S. Rep. 173. 
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TOMLINSON vs. SOVEREIGN CAMP OF WOODMEN OF 
THE WORLD.* 


(Supreme Court of Iowa.) 







PRESUMPTIONS—CAUSE OF DEATH—SUICIDE OR ACCIDEN- 
TAE. 

Death from a pistol shot is presumptively accidental, rather than suicidal 
or with a felonious intent at the hand of another. 

(For other cases, see Insurance, Cent. Dig. §§ 1992-2002; Dec. Dig. § 

817.) 


FRATERNAL INSURANCE—SUICIDE—BURDEN OF PROOF. 

A fraternal insurance association issuing a benefit certificate, void on the 
member committing suicide, has the burden of proving suicide to 
defeat a recovery by the beneficiary. 

(For other caes, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 


FRATERNAL INSURANCE—SUICIDE—EVIDENCE—SUFFICIEN- 
GY: 



















Evidence in an action on a fraternal benefit certificate, void on the member 
committing suicide, held to support a finding that the member did not 
commit suicide. 

(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007 ; 


FRATERNAL INSURANCE—ACTIONS—DEFENSES—EVIDENCE 
—ADMISSIBILITY. 

Where, in an action on a fraternal benefit certificate naming a sister of the 
member as beneficiary, defended on the ground of the member com- 
mitting suicide, the evidence showed that the member married shortly 
before his death, evidence of the husband’s declared purpose to 
change the beneficiary and make the wife beneficiary was admissible 
to show affection for her and as to whether he would commit suicide 
before changing the certificate. 

(For other cases, see Insurance, Cent. Dig. §§ 2003-2005 ; 


F RA ens INSURANCE — ACTIONS — EVIDENCE — BURDEN 
OF PROOF. 

Though the prima facie showing of suicide of a member of a fraternal 
beneficiary association issuing a certificate, void on the member com- 
mitting suicide, established by the coroner’s jury would overcome the 
presumption that death was accidental, the case must stand on the 
testimony on the issue of suicide, and the association has at all times 
the burden of proving suicide, though the presumption arising from 
time to time may require either side to proceed to meet the presump- 
tion. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 
141 N. W. Rep. 950. 









Dec. Dig. § 819.) 

















Dec. Dig. § 818.) 





















* Decision rendered, June 5, 1913. 
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BLUNT vs. NATIONAL FIDELITY & CASUALTY CO.* 


(Supreme Court of Nebraska.) 


NOTICE OF SICKNESS—SUFFICIENCY. 

Proof of the delivery of a written notice of the commencement of sick- 
ness to an agent of a health insurance company, and of its having 
been sent by him to the home office of the company and there received 
within the time limit, is a sufficient compliance with a provision of a 
policy requiring such notice to “be mailed to the secretary of the 
company.” 

(For other cases, see Insurance, Cent. Dig. § 1327; Dec. Dig. § 538.) 


HEALTH POLICY—REQUIREMENTS AS TO PROOF. 


Requirements in a policy of health insurance that, “If the insured is dis- 
abled by injury or illness for more than thirty days, he or his repre- 
sentative shall, as a condition precedent to recovery thereunder, fur- 
nish the company every thirty days, with a report in writing from his 
attending physician or surgeon, fully stating the condition of the in- 
sured and the probable duration of disability,” and that, “Affirmative 
proof, verified by physician, must be filed with the company at Omaha, 
Nebraska, within one month from date of death, or loss of limb or 
sight, or termination of disability, otherwise all claims hereunder shall 
be forefeited to the company,” are not unreasonable. Such proofs, 
unless waived by the insurer, or unless it is estopped by reason of 
facts in evidence from insisting upon their being furnished, are essen- 
tial to recovery in a suit on the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1320, 1520-1528; Dec. Dig. 
§§ 533, 612.) 


HEALTH POLICY—SUFFICIENCY OF EVIDENCE. 


Evidence examined, and held to be so defective as to justify the district 
court in directing a verdict for the defendant. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


* Decision rendered, May 17, 1913. 141 N. W. Rep. 1033. 


ore —--— — 


YOUNG vs. ROACH. (No. 15,912.)* 
(Supreme Court of Mississippi.) 


NECESSITY OF ADMINISTRATION—COLLECTION OF INSUR- 
ANCE. 


Where an insurance policy on the life of deceased was the property of a 
daughter, and the money due thereon was expressly made payable 
to her alone there was no occasion for the appointment of an admin- 
istrator of deceased’s estate to collect on the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1461-1468; Dec. Dig. § 585.) 





* Decision rendered, May 26, 1913. 61 S. Rep. 984. 








Fire, etc.] Mfrs. Mut. Fire Ins. Co. vs. Swaney et all. 


FIRE, TORNADO, ETC. 
APPELLATE COURT OF INDIANA. 


Division No. 2. 


MANUFACTURERS’ MUT. FIRE INS. CO. 
vs. 


SWANEY et AL. (No. 7,912.).* 


FIRE INSURANCE—PLEADINGS—SUFFICIENCY. 

A complaint by insured against the insurance company on a fire policy, 
which alleges that insured gave the company “due notice of proof of 
said fire, and also he has duly performed on his part all the conditions 
required by” the policy, sufficiently alleges performance of the con- 
ditions of the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1593, 1596, 1598, 1603-1606, 
1608; Dec. Dig. § 634.) 


FIRE INSURANCE—STIPULATIONS AGAINST INCUMBRANCE. 


A fire policy, stipulating that any subsequent mortgage on any property 
insured annuls the policy, or if the subject of insurance be personality, 
and be or becomes incumbered by chattel mortgage, etc., is annulled 
only by a subsequent real estate mortgage, or by an existing or subse- 
quent chattel mortgage; and insurer, failing to show that the property 
was at any time incumbered by a chattel mortgage, or that it was in- 
cumbered by a real estate mortgage subsequent to the policy, fails to 
show grounds for annulling the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 829-839; Dec. Dig. § 330.) 


FIRE INSURANCE—STIPULATIONS AGAINST ASSIGNMENT— 
OPERATION. 


A fire policy invalidated by assignment before loss is not invalidated unless 
there is an actual transfer, either by actual delivery or in writing, and 
a mere promise by insured to assign the policy, and a subsequent state- 
ment by him that the policy has been assigned, do not avoid the policy, 
where in fact there has been no legal assignment. 


(For other cases, see Insurance, Cent. Dig. § 888; Dec. Dig. § 348.) 


Appeal from Circuit Court, Monroe County; Jas. B. Wilson, 
Judge. 

Action by Laura A. Swaney against the Manufacturers’ Mutual 
Fire Insurance Company and Elva Pafford, in which defendant 
Pafford filed a cross-complaint against the Insurance Company. 
From a judgment for Elva Pafford against the Insurance Com- 
pany and establishing the rights of plaintiff in the recovery, the 
insurance company appeals. Affirmed. 


Uxric Z. Wiey, of Indianapolis, and ArtHur H. Jongs, of 
Anderson, for Appellant. 


* Decision rendered, May 13, 1913. 101 N. E. Rep. 843. 
Vol. XLIT.—71. 
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BATMAN, MILLER & BLAIR and Miers & Corr, all of Bloom- 
ington, for Appellees. 

Isacu, C. J. 

This was an action by appellee Swaney to be subrogated to the 
rights of appellee Pafford to the extent of $500 in an insurance 
policy issued by appellant to Pafford, she having paid off a 
mortgage on the insured property, and demanding judgment 
against appellee Pafford and appellant. Mrs. Swaney had been 
the owner of the mortgaged property, and had sold it to Pafford, 
who assumed the mortgage and promised to assign the insurance 
policy to Mrs. Swaney, or the holder of the mortgage, in order to 
secure her. When the mortgage became due Pafford refused to 
pay it, and Mrs. Swaney, in order to prevent being sued on the 
mortgage, paid it off, relying upon Pafford’s statement that he had 
assigned an interest of $400 in the policy to the owner of the 
mortgage debt. Pafford by way of cross-complaint sought to re- 
cover against appellant on the same insurance ‘policy, alleging the 
total destruction by fire of the property insured, and that he was 
entitled to recover the full amount of the policy, $1,000. A verdict 
was returned by the jury in favor of appellee Swaney against ap- 
pellant. Judgment was rendered that Pafford recover from ap- 
pellant $1,000 and his costs and charges in and about his cross- 
complaint expended; that Mrs. Swaney recover of Pafford $400 
and her cost in the action, and it was “further ordered and ad- 
judged and decreed by the court that said plaintiff be, and she is 
hereby, subrogated to the right of said Elva Pafford in the judg- 
ment rendered in his favor herein against the Manufacturers’ Mu- 
tual Fire Insurance Company for $1,000, to the amount of $400 
thereof, and $400 of said judgment shall be, and hereby is, 
declared to be for the use and benefit of the plaintiff, and is 
here declared to belong to plaintiff, and upon the payment of 
said $1,000 by said defendant insurance company to the clerk 
of this court said plaintiff is hereby authorized to receipt for 
$400 of the same and enter satisfaction thereof for said $400, 
which shall be a full satisfaction and discharge of said judgment 
to that extent.” 

[1, 2] Appellant has made certain objections to appellee 
Swaney’s complaint and supplemental complaint. These objec- 
tions are unavailing, for no judgment was rendered in favor of 
appellee Swaney against appellant, and consequently, if there 
was any error in the proceedings between her and Pafford, 
appellant was not harmed, and could not complain. Appellant 
cannot complain of the remitting of the verdict against it. Kelley 
vs. Kelley, 8 Ind. App. 606, 34 N. E. 1009, 36 N. E. 165. 

[3] No demurrer was filed in Pafford’s cross-complaint, but 
appellant assigned as error that it does not state facts sufficient 
to constitute a cause of action against appellant. The allegation 
of the performance of the conditions of the contract by Pafford 
is in the following words: “ That on March 20, 1909, this de- 
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fendant gave defendant company due notice of proof of said fire 
and also he has duly performed on his part all the conditions re- 
quired by said policy of insurance.” Appellant contends that this 
averment is merely that he gave notice of having performed the 
conditions of the policy, and that it does not state that he did per- 
form such conditions. This contention, which depends mainly 
upon the fact that there is no comma between the words “fire” and 
“and,” is hypercritical, is not a reasonable construction of the 
averments of the pleading, and would do violence to the gram- 
matical construction of the sentence. 

[4, 5] It is averred in the cross-complaint that Pafford on 
February 1, 1909, was the owner of certain real estate situated 
in Monroe County, Ind., on which was situated a steam flour 
mill, and in which was situated certain mill machinery, of all of 
which he was the owner; that on-said day, in consideration of 
the sum of $45 paid by Pafford to the defendant insurance com- 
pany aS a premium, it executed and delivered to him a policy 
of insurance on all of said property for $1,000; that on February 
18, 1909, the said mill building, machinery therein and con- 
nected therewith, as described in said policy, was burned and 
wholly destroyed by fire. Thus it will be apparent that this 
pleading does not directly aver that Pafford was the owner of 
the property at the time of the fire, but only that he was the 
owner when it was insured, some 18 days before the fire. Ap- 
pellant urges that it is absolutely essential to the sufficiency of 
a pleading predicated upon an insurance policy seeking to recover 
damages by reason of loss by fire to allege that the pleader 
was the owner of the property destroyed at the time of the 
destruction. To this appellee replies, citing the rule of law 
where ownership is shown to exist at a certain time, the pre- 
sumption is that it continues until the contrary appears. The 
cases cited by appellee are not, however, cases where an action 
was brought on a policy of insurance, except that of Phenix 
Ins. Co. vs. Pickel, 119 Ind. 158, 21 N. E. 546, 12 Am. St. Rep. 
393, and in that case the averments of ownership at the time 
the policy was issued were aided by other averments which 
inferentially showed ownership at the time of the loss. 

The rule is, however, that where a complaint is not attacked 
in the trial court, and its defects, even though they might be 
fatal to its sufficiency if tested by demurrer, are such as may 
be obviated by evidence, they are cured by a verdict and judg- 
ment. Burkett vs. Holman, 104 Ind. 6, 3 N. E. 406; Indiana- 
polis, etc. R. Co. vs. McCaffery, 72 Ind. 294; Roberts vs. Porter, 
78 Ind. 130; Bronnenburg vs Rinker, 2 Ind. App. 391, 28 N. 
E. 568; Town of Monticello vs. Kennard, 7 Ind. App. 135, 34 
N. E. 454; Harter vs Parsons, 14 Ind. App. 331, 42 N. E. 
1025. Appellant’s objection to the cross-complaint might have 
been well taken if presented by demurrer; against an objection 
presented here for the first time, we must regard such a defi- 
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ciency as that urged to have been cured by the evidence and 
the verdict. The evidence showed that Pafford was the owner 
at the time of the fire. 

[6] It is also contended that the court erred in sustaining 
the demurrer of appellee Swaney as to appellant’s second para- 
graph of answer, but, as we have said before, since appellee 
Swaney recovered no judgment against appellant, appellant can 
here take no advantage had there been an erroneous ruling in 
her favor. 

[7] The policy contained the following ‘provision relating to 
incumbrances: “It is understood that any subsequent mortgage 
or incumbrance on any property insured under this policy unless 
consent of the company is indorsed hereon, cancels and annuls 
this policy absolutely, * * * or if the subject of insurance 
be personal property and be or become incumbered by chattel 
mortgage.” The evidence shows that there was a real estate 
mortgage on the property at the time the policy was issued. It 
does not show that the property was at any time incumbered 
by a chattel mortgage, or that it was incumbered subsequently 
to the issuing of the policy by a real estate mortgage. It is 
only a subsequent real estate mortgage, or an existing chattel 
mortgage which will cancel the policy, according to its terms. 
Therefore the court did not err when he instructed the jury 
that there was a failure on the part of the defendant to prove 
that the policy was canceled under the above provision because 
of the existence of the real estate mortgage given previously to 
the time when the policy was issued. 

[8] By the third paragraph of answer appellant pleaded that 
the policy is void by its provisions if the insured misrepresents 
any fact material to the risk, and that appellee Pafford misrep- 
resented that the property was free and unincumbered, and 
that appellant, relying upon such statement, issued the policy. 
The evidence shows that Pafford made no statements or repre- 
sentations as to any mortgage on the property, and was not 
asked to do so. Where there is no written application for in- 
surance, and no questions asked, and no statements made by 
the insured, and no knowledge by him that the existence of a 
mortgage would avoid a policy the company is deemed by issuing 
the policy to have waived the provisions for forfeiture by 
reason of existing incumbrances. Glens Falls Ins. Co. vs. Mi- 
chael, 167 Ind. 660, 678, 74 N. E. 964, 79 N. E. 905, 8 L. R. 
A. (N. $8.) 708; Germari Mutual Ins. Co. vs. Niewedde, 11 
Ind. App. 624, 39 N. E. 534; Continental Ins. Co. vs. Munns, 
120 Ind.. 30, 22 N. E. 78, 5 L. R. A. 430. But in the present 
case there was not even a provision against existing real estate 
mortgages. 

[9] Another provision of the policy was that, if the policy 
should be assigned before a loss, then it would become void. 
Appellant by its fourth paragraph of answer pleaded that the 












Fire, etc.| Dahrooge vs. Sovereign Fire Assur. Co. 1127 









policy was under this provision void because it had been assigned 
to Mrs. Swaney before the fire. The court instructed the jury 
that it was a question of fact for their determination whether 
Pafford assigned the policy to Mrs. Swaney before the fire; that 
he could assign the policy in two ways, by written assignment, 
or by delivering to her the policy on an agreement vesting the 
title thereto in her, in either case vesting in her the right to 
maintain an action thereon; that if he simply promised that he 
would get the property insured and would assign her the policy, 
or if afterwards said that he had assigned the policy, neither 
nor both would constitute an assignment of the policy, but to 
constitute an assignment there must be an actual transfer, either 
by actual delivery or in writing; that if he promised to assign 
the policy and afterwards said he had assigned it, would not 
constitute such an assignment as would avoid the policy, but 
would simply show a failure on Pafford’s part to do what he 
said he would do, which would in no way invalidate the policy, 
or be such an act on Pafford’s part as would avail the defendant 
in this suit; that the answer alleges assignment of the policy by 
Pafford to Mrs. Swaney; and that proof of an agreement to 
assign said policy to Dill, or a statement of Pafford subsequently 
made that he had assigned the policy to Dill, would be a va- 
riance, would not sustain the answer, and would not avoid the 
policy. We think that these instructions stated the law cor- 
rectly. The following authorities sustain generally the position 
that a promise to assign a policy and a subsequent statement 
that the pollicy had been assigned, when there was no legal 
assignment, would not avoid the policy: Lazrus vs. Common- 
wealth Ins. Co., 22 Mass. (5 Pick.) 76; Griffey vs. New York 
Cent. Ins. Co., 100 N. Y. 417, 3 N. E. 309, 53 Am. Rep. 202; 
Mahr vs. Bartlett, 53 Hun, 388, 7 N. Y. Supp. 143. 
No error appears, and the judgment is affirmed. 
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SUPREME COURT OF MICHIGAN. 







DAHROOGE 
US. 


SOVEREIGN FIRE ASSUR. CO. OF CANADA.* 


CONDITIONS—WAIVER. 

Standard Policy Law 1905 (Pub. Acts 1905, No. 277), as amended and 
extended by Pub. Acts 1907, No. 307, and Pub. Acts 1911, No. 246, 
does not prevent an oral waiver of a breach of a condition requiring 
absolute ownership of the insured property. 

(For other cases, see Insurance, Cent. Dig. § 1018; Dec. Dig. § 383.) 


141 N. W. Rep. 572. 
















* Decision rendered, May 28, 1913. 
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REAL PARTY IN INTEREST. 


Where plaintiff in an action on a fire policy assigned his claim to his at- 
torneys to secure their fees, and they prosecuted the suit in plaintiff’s 
name to recover the amount of the loss, they were bound by the result, 
and it was therefore no objection to the suit that plaintiff had no 
title to the chose in action or right to sue thereon for his own benefit. 


(For other cases, see Insurance, Cent. Dig. §§ 1530, 1532-1534; Dec. Dig. 
§ 615.) 


PERSONAL PROPERTY—DAMAGES—EXCESSIVE ALLOWANCE. 


Where there was evidence that insured had a larger insurable interest in 
a damaged piano than the amount allowed, an objection that the 
allowance was excessive could not be sustained. 


(For other cases, see Insurance, Cent. Dig. § 1791; Dec. Dig. § 666.) 


Error to Superior Court of Grand Rapids; Wm. J. Stuart, 
Judge. 

Action by George Dahrooge against the Sovereign Fire As- 
surance Company of Canada. Judgment for plaintiff, and de- 
fendant brings error. Affirmed. 


Argued before Steere, C. J., and Moore, McAlvay, Brooke, 
Kuhn, Stone, Ostrander, and Bird, JJ. 


Norris, McPHerson & Harrincton, of Grand Rapids, for 
Appellant. 


Powers & Earby, of Grand Rapids, for Appellee. 


Moore, J. 

This is an action of assumpsit on a Michigan standard form 
fire insurance policy. From a judgment in favor of the plaintiff, 
the case is brought here by writ of error. 

Assured had lived in Grand Rapids since 1906. He had 
standard form insurance policies issued to him by the same agent 
prior to the one in question. At the time the policy in suit was 
bargained for, Mr. Carr, the agent of the company, visited the 
house, saw the property, and he says the assured told him that 
the assured owned the property. The assured claims that at 
that time he told Mr. Carr the insured goods were chattel mort- 
gaged, and that the piano insured was held on contract, and that 
Mr. Carr said that would make no difference. The chattel 
mortgage was for $143. It covered not only the property in- 
sured, but machinery that was not covered by the policy. It is 
claimed the value of the property insured exceeded $2,000. The 
policy was delivered a few days later without permit for the 
chattel mortgage or the conditional title to the piano indorsed 
or annexed to it. A fire damaged the property October 14, 1910. 
Assured made proofs of loss November 30th. His counsel made 
out the proofs of loss, and at the time of so doing was informed 
by the assured of the state of the title to the piano. In the 
proofs the assured swore that the property belonged to him in 
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fee, and that no other person had any interest therein. Upon 
the trial he attempted to explain, and apparently did to the sat- 
isfaction of the jury, how that came to be done. Assured made 
a non waiver agreement, and was examined under oath touching 
the loss. This action was brought August 25, 1911. The verdict 
and judgment was for $679.99. 

The errors relied on are grouped by counsel as follows :— 

“(1) That the court erred in admitting evidence of verbal 
notice to defendant’s agent of the existence of the chattel mort- 
gage and the piano contract, and of such agent’s verbal consent 
thereto, and in not directing a verdict for the defendant on the 
ground that no written consent to such a state of affairs was 
indorsed on, or annexed to, the policy, also in not granting a 
new trial for the same reasons. 

“(2) The court erred in refusing requested charges, and in 
charging the jury of his own motion as to fraud and false 
swearing. 

“(3) Assured had no title to the chose in action, and no 
right to sue thereon for his own use and benefit. 

(4) The court erred in instructing the jury that plaintiff was 
entitled to recover interest on the damages claimed from the 
date of the fire. 

“(5) The court erred in refusing to grant a new trial because 
of the excessive damages awarded the plaintiff.” 

The policy contained the following provisions: “This entire 
policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void * * * if the interest of the 
insured be other than unconditional and sole ownership; 
* * * or if the subject of insurance be personal property, and 
be or become incumbered by a chattel mortgage; * * 
provided a loss shall occur on the property insured while re 
breach of conditions continues. * * *” 

[1] Groups 1 and 2 may be considered together, as the ruling 
of the court thereon raises the question as to the effect and 
proper construction of the Standard Policy Law of 1905 (Pub. 
Acts 1905, p. 423), its related legislation and amendments. Pub. 
Acts 1907, p. 406; Public Acts 1911, p. 420. We quote from 
the brief of counsel: “Appellant claims that since the adoption 
of the Michigan Standard Form Fire Insurance Policy Law of 
June 16, 1905, the entire fire insurance contract made use of 
in this state, including every term and provision thereof, must 
be in writing, and that no term of the insurance, and no waiver 
or estoppel in connection with a fire insurance policy, can exist 
unless it be in writing, signed by the proper officers of the com- 
pany, and written on or added to the policy in question.” 

This court, in Bryant vs. Granite State Fire Insurance Com- 
pany, 140 N. W. 482, in which an opinion was handed down 

in March, decides this question contrary to the contention of 
counsel. 
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[2] 3. This error grows out of the fact that plaintiff had 
assigned his claim as security to his attorneys in this litigation 
to secure them for their fees. They have taken part in this 
proceeding. They are bound by its results. Lamson vs. City 
of Marshall, 133 Mich. 250, 95 N. W. 78. 

[3] 4 and 5 may be considered together. The first of these 
relates to the matter of interest. It is claimed the judgment 
is too large by $7, because of interest being allowed from the 
date of the loss instead of 60 days later. Defendant preferred 
several requests to charge, but said nothing in them about when 
interest should run. The defendant filed a motion for a new 
trial, alleging 13 different reasons therefor, but does not mention, 
in any of them, specifically the matter of interest. 

The case of Hartford Fire Insurance Co. vs. Landfare, 63 
Neb. 559, 88 N. W. 779, is authority for computing interest 
from the date of the fire in a case like the instant one. As 
the point was not raised until the case reached this court, we 
do not pass upon it. 

[4] It is urged the jury allowed excessive damages upon the 
injury to the piano. If we assume they allowed the $100, which 
was stated to be the amount in the proof of loss, the record 
shows an abundance of testimony of a larger insurable interest 
than this amount. 

The judgment is affirmed. 


a OQ 


COURT OF APPEAL OF CALIFORNIA. 





LAW ET AL. 
vs. 


NORTHERN ASSUR. CO. or Lonpon.* 


FIRE INSURANCE—PAROL CONTRACTS—EVIDENCE. 


The proof of an oral contract of insurance against loss by fire must be 
clear and convincing. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


FIRE oo AGREEMENTS—ACTIONS—PLEAD- 
INGS. 


An oral agreement forming the basis of insurance against loss by fire 
must be set forth in the complaint in an action thereon. 


(For other cases, see Insurance, Cent. Dig. §§ 1575-1580, 1584-1586, 1592, 
1598; Dec. Dg. § 629.) 


* Decision rendered, May 9, 1913. Rehearing denied June 7, 1913. 132 
Pac. Rep. 590. 
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FIRE INSURANCE—ACTIONS—PLEADINGS. 


A complaint in an action against an insurance company for loss by fire, 
which alleges that the company insured plaintiff and issued covering 
notes, and which avers performance of the conditions, covenants, and 
stipulations of the covering notes, and the general policy of insurance 
therein referred to, and which states that there was an agreement for 
the renewal of the covering notes, attempts to state a cause of action 
on the covering notes, and not on an oral contract of insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 1575-1580, 1584-1586, 1592, 
1598; Dec. Dig. § 629.) 


FIRE INSURANCE—CONTRACT FOR PRESENT INSURANCE. 


A covering note for insurance, issued by the Northern Assurance Com- 
pany of London on the blanks of the National Fire Insurance Com- 
pany, which cancels the title thereon and inserts the word “Northern,” 
and which provides “covering memo. No. * * * The Northern hereby 
secures H. and H. E. L. against loss * * * by fire to the extent of 
* * * $25,000 on the brick and stone hotel bldg. ‘C. O. C.,’ Fairmont 
—San Francisco, * * * subject to all the terms * * * of the 
company’s general policy of insurance * * * insurance hereunder 
to cease 30 days from” date, or at such prior time as the company’s 
policy may be issued, evidences a contract of present insurance. 


(For other cases, see Insurance, Cent. Dig. § 210; Dec. Dig. § 132.) 
FIRE INSURANCE—CONTRACTS—AMBIGUITY. 


The use in a covering note of fire insurance issued by the Northern 
Assurance Company of London of the abbreviation “Northern,” 
instead of the full name, does not amount to a material ambiguity, 
where the undisputed evidence showed that the Northern Assurance 
Company of London was meant. 


(For other cases, see Insurance, Cent. Dig. § 210; Dec. Dig. § 132.) 


DESCRIPTION OF PROPERTY—SUFFICIENCY. 


A covering note of fire insurance “on brick and stone hotel bldg. ‘C. 
O. C.,” Fairmont, San Francisco, Cal.,” sufficiently describes the 
property insured. 


(For other cases, see Insurance, Cent. Dig. § 210; Dec. Dig. § 132.) 


FIRE INSURANCE—CONTRACTS—AMBIGUITIES. 


The provision in a covering note of fire insurance company that it is sub- 
ject to the terms and conditions of the company’s general policy of 
insurance, which is a part of the contract and the basis of the agree- 
ment, does not create an ambiguity in the contract, but merely makes 
the general policy a part of the covering note. 


(For other cases, see Insurance, Cent. Dig. § 210; Dec. Dig. § 132.) 


FIRE INSURANCE—CONTRACTS—AMBIGUITIES. 


The words printed across the face of a covering note of insurance, “This 
covering memo. must be returned with the application,” is merely a 
direction as to what shall be done with the covering note if an applica- 
tion is made for a policy to take its place, and they are not ambiguous 
and do not convert the note into a mere application for insurance. 


(For other cases, see Insurance, Cent. Dig. § 210; Dec. Dig § 132.) 


FIRE INSURANCE—CONTRACTS—PREMIUMS. 


Where he undisputed testimony showed that there was an implied agree- 
ment to pay the rate fixed by the board of underwriters for a tempo- 
rary contract of insurance in case a final policy was not issued, the 
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failure of the temporary contract to specify the premium was immate- 
rial. 


(For other cases, see Insurance, Cent Dig. § 210; Dec. Dig. § 132.) 


GENERAL AND SPECIAL VERDICTS—CONFLICT. 


Where, in an action on a covering note of fire insurance, the issue was 
whether the note extended the insurance to noon on April 19th, as 
claimed by insured, or whether the insurance terminated 24 hours 
earlier, as insisted by insurer, a negative answer to the question, “Is 
the intention of the parties * * * that the defendant insures plaintiffs 
* * * against loss, * * -* such insurance to cease on the 18th 
day of April, 1906, at noon,” was not necessarily in conflict with a 
general verdict for insurer, and a special finding that the insurance 
was not in force at the time of the loss on April 19th, and a judgment 
for insurer was proper. 


(For other cases, see Insurance, Cent. Dig. §§ 1785-1787; Dec. Dig. § 670.) 


Department 2. Appeal from Superior Court, City and County 
of San Francisco; John J. Van Nostrand, Judge. 

Action by Hartland Law and another against the Northern As- 
surance Company of London. From a judgment for defendant, 


and from an order denying a new trial, plaintiffs appeal. 
Affirmed. 


AMES ALva Watt, of San Francisco, for Appellants. 
. C. Van Ness and H. B. M. Miner, both of San Francisco, 
for Respondent. 


MELVIN, J- 

Plaintiffs sued for $25,000 insurance upon the Fairmont 
Hotel, a building in the city and county of San Francisco, which 
was partially destroyed in the great conflagration that commenced 
on the 18th day of April, 1906. Respondent answered denying 
the existence of any policy of insurance for $25,000 issued by 
it in favor of the plaintiffs, except a certain “covering note” set 
forth in the complaint, and shown in the transcript by photo- 
graphic copy. The answer alleged that said “covering note” 
expired by its terms 30 days from March 19, 1906; that it was 
not renewed; and that the Fairmont Hotel was not damaged by 
fire until the morning of the 19th of April, 1906, after the ex- 
piration of said covering note. The case was tried before a 
jury, and a general verdict was rendered in favor of the defend- 
ant. The jury also returned answers to certain special inter- 
rogatories propounded on request of the parties to the action 
From the judgment based on said verdicts and from the order 
denying their motion for a new trial, the plaintiffs prosecute 
this appeal. 

In the complaint it is alleged that on March 19, 1906, the 
defendant corporation, “for a valuable consideration, agreed 
with the plaintiffs to insure, and then and there did insure, the 
plaintiffs against loss or damage by fire, to the said building 
while in course of construction and not exceeding a term of 
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one year from the said 19th day of March, 1906, at noon, to 
the 19th day of March, 1907, at noon, and to an amount not ex- 
ceeding $55,000, and thereupon issued and delivered to the plain- 
tiffs the two certain paper writings or covering notes, one for the 
sum of $30,000 and the other for the sum of $25,000.” The cover- 
ing note for $25,000 is written upon a blank form, at the top of 
which appears the words and figures: “Covering Memo. No. 
21424.” Just below in printed characters is the word “The,” 
followed by a bracket, after which are the printed titles, one 
above the other: ‘National Fire Insurance Company,” “Spring- 
field Fire and Marine Ins. Co.,” these followed by another 
bracket. These titles have been canceled by lines drawn through 
them, and the word “Northern” has been written in front of 
them. Omitting printing which can have no possible relevancy, 
the document then reads: “Covering Memo. No. 21424. The 
Northern hereby secures H. & H. E. Law against loss or dam- 
age by fire, to the extent of (but not exceeding) $25,000 on 
brick and stone hotel bldg. ‘C. O. C.’ Fairmont—San Francisco, 
Cal. This memorandum to be subject to all the terms and con- 
ditions of the company’s general policy of insurance, which are 
made a part of this contract, and the basis of this agreement. 
Insurance hereunder to cease 30 days from this 19th day of 
March, 1906, at noon, or at such time prior thereto as this 
company’s policy may be issued. L. B. Chase, For Company. 
Dated S. F. 3, 19, ’06.” Below is the word “National” and a 
dollar sign, both printed, followed by the written figures “25,000.” 
Printed in large letters across the face of the instrument are 
the words, “This covering memo. must be returned with the 
application.” 

It is further alleged in the complaint: That “it was agreed 
by and between the plaintiffs and the defendant that the said 
covering notes should be continued and renewed from time to 
time and kept in force while the said building was in course 
of construction, for the term not exceeding one year from the 
said 19th day of March, 1906, at noon. That on the 17th day 
of April, 1906, the defendant, pursuant to its foregoing agree- 
ment, for a valuable consideration, renewed and agreed to 
continue in force the said insurance to the aggregate amount of 
$55,000 and thereupon indorsed upon the said covering note 
for $30,000, a memorandum of the said renewal and agreement 
and at the same time for a valuable consideration, agreed to 
indorse upon the said covering note for $25,000, a copy of which 
it hereinbefore contained, a memorandum in writing of the said 
renewal and agreement and thereafter, to wit, on the 18th day 
of April, before noon, the plaintiffs presented the said covering 
note for the sum of $25,000, at the office and place of business 
of the defendant in the city and county of San Francisco, for 
the purpose of procuring the indorsement in writing on said 
covering note of said renewal and agreement and for the pur- 
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pose of declaring the insurance thereunder and of demanding 
the issuance to the plaintiffs by the defendant of its formal con- 
tract or policy of insurance in accordance with the terms and 
provisions of the said covering note, and the plaintiffs did then 
and there demand from the defendant indorsement in writing 
on said covering note of said renewal and agreement and did 
then and there demand of and from the defendant the issuance 
of its general policy of insurance in accordance with and as 
provided in and by the terms of said covering note, but the 
defendant did not make said or any indorsement and did not 
issue to the plaintiffs its policy of insurance for said sum of 
$25,000, and although demanded by the plaintiffs, the defendant 
refused and still refuses to issue said policy.” 

The general policy of insurance of the defendant company is 
fully set forth in the pleading, and one of the paragraphs of 
the said complaint is as follows: “That the plaintiffs have per- 
formed all of the conditions, covenants and stipulations in the 
said covering notes and in the general policy of insurance therein 
referred to, on their part to be performed and have tendered to 
the defendant in lawful money of the United States, payment 
of the premium upon said insurance for the term of one year.” 

The principal controversy, and indeed the vital matter of 
difference between the parties to this appeal, relates to the sort 
of contract pleaded and proven by the plaintiffs. B. B. Stur- 
tevant was a broker employed by plaintiffs to place insurance on 
the Fairmont Hotel property. He and Frank L. Hunter, the 
resident manager of the defendant company, were intimate 
friends. On March 17, 1906, they met and, according to Mr. 
Hunter, the following conversation took place: “Either I or some 
one else in the party said, ‘Ben, I assume you will place the 
insurance on the Fairmont if the Law Bros. take out insurance; 
and he says, ‘Yes, I expect to.’ He turned around then to me 
and says, ‘Frank, I will give you a line;’ and I said, ‘Thank 
you, Ben.’” Later, the covering note for $30,000 (the fone 
that was renewed and that was paid after the fire) was issued 
by Mr. Naunton, who was employed in Mr. Hunter’s office. H. 
C. Ahpel was the city agent of the defendant corporation, and 
L. B. Chase (the man who signed the covering note here dis- 
cussed) was in his employ. Mr. Ahpel kept an office separate 
from that of Mr. Hunter, and, although the latter was the 
officer having general authority over all of defendant’s other 
agents in San Francisco, no business obtained by Mr. Ahpel or 
his office force was ever renewed at Mr. Hunter's office. The 
broker for the plaintiffs was also a friend of Mr. Ahpel. On 
March 19, 1906, they met, and Mr. Sturtevant said to Mr. Ahpel: 
“Henry, I have just got a line on the Fairmont that I can give 
you.” After some conversation, in which Mr. Ahpel learned that 
the building would be completed in October or November, he 
agreed to take $25,000 of the insurance. He asked Mr. Sturtevant 
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if he (Ahpel) would “get the renewal,” and the reply was, 
“Sure, Henry.” 

It is the contention of the plaintiffs that the complaint suffi- 
ciently. alleges an oral contract of insurance; that the “covering 
note” is so ambiguous as not to amount to a complete contract 
in itself, and does not therefore contain the substance of the 
agreement between the parties; and that the conversations be- 
tween the broker for the plaintiffs and the agents of the defendant 
corporation, when interpreted in the light of the custom among 
insurance men, amounted ‘to a verbal agreement by which the 
company insured the building, for $25,000, during construction, 
without payment of premium, upon the consideration of the prom- 
ise that, when the hotel should be completed, a regular policy 
of the defendant should be issued at the customary rates. As 
bearing upon the meaning of the promised renewals, counsel 
for plaintiffs calls our attention to a rule of the board of fire 
underwriters proven at the trial, whereby members are permitted 
to issue policies upon buildings in course of construction pro- 
vided they should be endorsed as follows: “It is hereby under- 
stood and agreed that this policy shall be canceled without cost 
to the assured, no claim for loss having been made hereunder, 
providing the policy be issued by this company to take effect 
on the same day on which this policy is canceled, and covering 
same property for no less amount and for the term of (1 or 
3 years). The policy to be so canceled and rewritten as soon 
as the structure is completed, and the building ready for occu- 
pancy.” 

It is the theory of appellants, supported by some testimony, 
that the same rule applied to “covering notes” and that the 
letters “C. O. C.,” taken in connection with the agreement for 
the “renewals,” amounted to a contract that the building would 
be kept insured without payment of premium until its comple- 
tion, at which time a regular policy of insurance would issue. 
Taking these contentions in their order, we fail to see how the 
complaint supports any such theory as that advanced by counsel 
for appellants. ' 

[1] There is no distinct allegation of an oral contract, and 
while a parol contract of insurance may be made, proof of such 
an agreement must be clear and convincing, because, ordinarily, 
insurance is obtained by the issuance of elaborate written poli- 
cies. American Can Co. vs. Agricultural Ins. Co., 12 Cal. App. 
135, 106 Pac. 720. 

[2] Such being the rule, it follows that, where an oral agree- 
ment of insurance is the basis of an action, it must be set forth 
in the complaint. 

[3] An examination of the complaint (of which the portions 
here material have been quoted above) shows that no such oral 
contract is specifically pleaded. True, the complaint contains 
an averment that there was an agreement for the renewal of 
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the “covering notes”; but that is very different from a statement 
that a parol contract of insurance existed. The complaint is 
evidently drawn upon the theory that the “covering notes” were 
the contracts entitling the plaintiffs to the insurance money in 
case of loss by fire, and in pleading performance on their part 
plaintiffs do not set up compliance with a verbal agreement, but 
performance of the “conditions, covenants and stipulations” of 
the “covering notes” and the “general policy of insurance therein 
referred to.” 


[4-10] We do not agree with the views of the counsel for 
plaintiffs regarding the alleged ambiguity of the covering note 
for $25,000. The fact that it was written upor the blank of 
another company detracts not in the slightest degree from its 
clearness. The cancellations which are here described removed 
all possibility of the contract being mistaken for that of one of 
the corporations which had its name printed on the form. Nor 
does the use of the abbreviation “Northern” instead of the full 
title of the insurance company constitute a material ambiguity. 
It appears from the testimony of the agent for plaintiffs and the 
representative of the defendant that they meant the defendant 
company when they used the term Northern, and the pleading 
alleges that the defendant (naming it formally) issued the cov- 
ering note for $25,000 of insurance. The reference to the prop- 
erty as the Fairmont Hotel in San Francisco is a_ sufficient 
definite description. No ambiguity arises from the reference to 
the “company’s general policy of insurance.” The language used 
simply served to make the general policy a part of the covering 
note, and plaintiffs pleaded it as such in the complaint. The 
words “C. O. C.” would be unintelligible to the layman, but 
such technical terms do not render the writing ambiguous. 
Technical phrases or symbols or abbreviations are often very 
clear when interpreted, as they may be by experts. Civ. Code, 
§§ 1644, 1645. In this case many expert witnesses testified that 
the letters meant “in the course of construction” and nothing 
else, and while two witnesses for the plaintiffs gave to the 
letters a more extended meaning, the jury, in answer to an inter- 
rogatory, found in favor of the interpretation given by the major- 
ity of the expert insurance men who testified. Counsel for 
appellants also asserts that the “thirty day” clause is ambiguous. 
But it is difficult to imagine anything more crystalline. “In- 
surance hereunder to cease 30 days from this 19th day of March, 
1906, at noon” could only mean that, excluding the first and 
including the last day, the term of the contract would ex- 
pire on April 18th at noon. Section 10, Civ. Code; Sec- 
tion 12, Code Civ. Proc. The words printed across the 
face of the contract, “This covering memo. must be returned 
with the application,” do not make its meaning in the least ob- 
scure. The sentence is merely a direction what shall be done 
with the “covering note” if an application shall be made for a 
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policy to take its place. To say that these words would convert 
the writing into a mere application for insurance, or that they 
might reasonably be so interpreted, seems to us entirely illogical. 
The contract was one of present insurance. By it the defendant 
does not merely promise to insure, but by its very terms it 
“hereby,” in the present, “secures” the plaintiffs from loss by 
fire. It has long been established that such a “covering note’’ is 
itself a contract of present insurance. See Kerr vs. Marine Ins. 
Co. (D. C.) 124 Fed. 837, and cases there cited. On the in- 
trument in question the word “National” is printed, and “$25,- 
ooo” is written immediately thereafter. This does not appear 
in the body of the contract and could deceive no one. It was 
due to the failure to strike out the printed word on the 
original form and to substitute therefor the name of the defend- 
ant corporation; but even if that had been done the word and 
figures would have been merely used by way of index and 
would have formed no part of the agreement itself. 


[11] The most serious question, however, arises out of the 
failure of the “covering note” for $25,000 to specify any rate 
of premium. There was testimony on the part of experts that 
in such a contract there was an implied agreement that if the 
final and formal policy were not issued the “covering note” 
would be charged for at the rate of a policy for the same time; 
the rate to be fixed by the board of underwriters. ‘Temporary 
contracts of this sort are frequently construed by the courts as 
implying the customary rates, even when no premium is specified 
in the “covering note” or “binding slip.” British American Ins. 
Co. vs. Wilson, 77 Con. 559, 60 Atl. 294; Smith & Wallace Co. 
vs. Prussian National Ins. Co., 68 N. J. Law, 674, 54 Atl. 458; 
2 Clement on Ins. Rule 19, pp. 575, 576. 

[12] But counsel for plaintiffs contends that, since the court 
admitted evidence of the conversations between the agents of 
the parties, the question of the existence or nonexistence of an 
oral agreement was before the jury and should have been sub- 
mitted to the jurors under proper instructions; and that the 
court’s refusal to grant defendant’s motion for a nonsuit indicated 
the opinion of the learned judge that the contract of insurance 
was not a written but an oral one. We do not consider the 
refusal of the nonsuit in that light. The nonsuit was properly 
refused because there were certain questions of fact for the jury 
to determine. For example, the construction of the letters “C. 
O. C.” was a subject of controversy among the experts at least 
one of the witnesses for plaintiffs having sworn that those initials 
involved a promise of continued insurance notwithstanding the 
distinct limitation expressed in the writing. Under these cir- 
cumstances, it was proper to submit to the jury the question 
regarding the meaning of those initials as well as the facts and 
circumstances surrounding the making of the instrument. First 
National Bank vs. Bowers, 141 Cal. 259, 74 Pac. 856. 





1138 Insurance Law Journal Vol. 42. — [Aug., 1913. 


One of the strongest circumstances against the existence of 
any asserted oral contract contradictory of the terms of the 
“covering notes” is found in the conduct of the agent for plain- 
tiffs in seeking to have formal extensions indorsed upon these 
instruments. If the notes were binding upon the insurance com- 
pany until the completion of the building, what was the neces- 
sity for renewing them? Yet both were sent to Mr. Hunter’s 
ofhce on April 17, 1906. The “covering note” for $30,000 was 
renewed, but Mr. Naunton, acting for Mr. Hunter, refused to 
renew the one for $25,000 issued from Mr. Ahpel’s office. It 
is contended that since Mr. Hunter was the “general agent” he 
had no right to refuse a continuance of business which had been 
secured by his city agent. We see no force in this argument. 
He might have refused both requests because renewal was not, 
under the terms of the contract, compulsory upon the company. 
On the morning of the 18th of April, after the conflagration had 
started and prior to ordinary office hours, Mr. Sturtevant went 
to Mr. Ahpel’s office but did not find him there. He did not 
get the covering note renewed. 


Appellants complain of certain instructions to jury. One 
of these is attacked upon the ground that it ignores the theory 
of an oral agreement. It is not seriously contended that it is 
erroneous under the theory that the action was based upon the 
written instrument; therefore we need not discuss it further, 
for we have already expressed our views on that subject. 

[13]Complaint “is made of the special issues submitted to the 
jury by the court, and that the court reversed the requirements 
of section 625 of the Code of Civil Procedure (as it existed at 
the time of the trial) by requiring answers to the special issues 
whether the jury found a general verdict or not. The jury did 
find a general verdict, however, and we do not see how plaintiffs 
were injured. It was said in Plyler vs. Pacific Portland Cement 
Co. 152 Cal. 132, 92 Pac. 59: “It is true that the court in giving 
its direction to the jury should make it plain that they are not 
required to return findings upon particular questions of fact 
unless they have agreed upon a general verdict.” If the jury 
had answered the special interrogatories or some of them with- 
out reaching a general verdict appellants might complain; but 
since they apparently did just what the statute prescribes, that 
is, they found a general verdict and also answered the questions, 
the errors seem to have been harmless. 


[14] The court instructed the jury with reference to all but 
two of the special interrogatories that the answer should be “yes” 
or “no.” This is assigned as error on the authority of Plyler 
vs. Pacific Portland Cement Co., supra. That case does hold 
that our statute (section 625, Code Civ. Proc., as then existing) 
did not require the court to frame interrogatories which might 
be answered by single words of negation or affirmance, but it 
did not hold that the court might not narrow the issues in proper 
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cases to questions answerable by “yes” or “no.” The court, in 
the interest of simplicity, should prevent the possibility of long, 
argumentative, and possibly irresponsive answers, and this may 
be done sometimes by framing the questions in such way that 
the answers shall be “yes” or “no.’”’ In the Plyler Case the chief 
justice was not denying the court’s right to propound questions 
which might be best answered by monosyllable, but he was point- 
ing out the fact that our statute does not limit the court’s dis- 
cretion to the submission of such questions only. It is not 
necessary to review all of the special interrogatories here. They 
all seem to us to be reasonably appropriate to the issues involved, 
and we do not see how the jury was unduly cramped or pre- 
vented from giving a full expression to the opinion of a major- 
ity of its members in the instances where they were required 
to answer “yes” or “no.” Take for example the third and fourth 
questions asked at the suggestion of defendant: “Question 3. 
After the defendant signed said covering note and delivered it 
to the plaintiffs, did the defendant ever in writing extend or 
agree to extend it beyond the 18th day of April, 1906, at noon? 
which question you will answer yes or no. Question 4. After 
the defendant signed said covering note and delivered it to the 
plaintiffs, did it ever orally extend or agree to extend it beyond 
the 18th day of April, 1906, at noon? which question you will 
answer yes or no.” These two typical instances illustrate the 
care with which the questions were framed to reach, briefly as 
possible, the jury’s conclusions upon the disputed matters neces- 
sarily involved in the trial of the case. 


[15-17] It is the opinion of appellants’ learned counsel, how- 
ever, that defendant’s question No. 9 is in so great conflict with 
the general verdict and with question No. 2 of plaintiffs that the 
judgment cannot stand. Said ninth question is as follows: 
“Is the intention of the parties as shown by the language used 
in that covering note that the defendant insures plaintiffs to 
the extent of $25,000 against loss or damage by fire to the 
Fairmont while it is in course of construction, such insurance 
to cease on the 18th day of April, 1906, at noon, unless a 
policy is issued prior to such time? To this question the jury 
returned a negative answer. And “no” was the reply given to 
question No. 2. That question is: ‘Was the insurance to the 
amount of $25,000 sought to be recovered in this action in force 
at the time of the damage to the Fairmont on April 19, 1906?” 

The position of plaintiffs is that since their construction of 
the covering note made it extend by its terms to noon on the 
19th of April, while that of the defendant would terminate it 
24 hours sooner, the negative answer to question No. 9 could 
only mean that the.jury accepted their theory, and that special 
issue No. 9 is therefore hopelessly at variance with the rest of 
the findings and the general verdict. But we do not see that 
the negative answer to question No. 9 necessarily involves an 

Vol. XLII.—72. 
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indorsement of the theory of plaintiffs. In determining this 
matter we may consider the finding alone and not the evidence 
or the respective theories of the litigants. Chicago vs. Dunleavy, 
129 Ill, 148, 22 N. E. 15; Higgins vs. Kendall, 73 Ind. 527. 
While the answer to query No. 9 would demonstrate that the 
jurors did not agree in every particular with defendant’s con- 
tentions, it might indicate that they believed the end of the con- 
tract came at some hour other than noon on the 18th of April, 
yet long before the dawning of the 19th. The rule in cases of 
alleged conflict between special findings and a general verdict 
is very well stated in 38 Cyc. 1928, as follows: “No presumption 
will be indulged in favor of answers of the jury to special 
interrogatories as against the general verdict; but, on the con- 
trary, every reasonable intendment in favor of the general verdict 
should be indulged, and all parts of the verdict are to be recon- 
ciled in support thereof if it can reasonably be done. Hence 
the general verdict will stand unless the facts found by the jury 
in answer to special interrogatories, are so clearly antagonistic 
to it as to be absolutely irreconcilable; the conflict being such 
as to be beyond the possibility of being removed by any evidence 
admissible under the issues, so that both the general verdict and 
special findings cannot stand.” Measured by this rule we think 
there is no material conflict of the sort claimed by plaintiffs to 
exist. A special finding is inconsistent with the general verdict 
only when, as a matter of law, the special finding when taken 
by itself would authorize a judgment different from that which 
the general verdict will permit. Campbell vs. Dutch, 36 Ind. 506; 
Loewneberg vs. Rosenthal, 18 Or. 181, 22 Pac. 601. 

Numerous objections were made to rulings upon the admission 
of the testimony of experts relating to matters of custom and 
usage among insurance men, and the meaning of the letters “C. 
O. C.” used in the covering note. Without reviewing these rul- 
ings in detail, we find that they are all defensible under the 
provisions of sections 1644, 1645, and 1646 of the Civil Code. 

No other alleged errors require notice. 

The judgment and order are affirmed. 

We concur: Henshaw, J.; Lorigan, J. 
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SUPREME COURT OF OREGON. 


FINLON 
vs. 


NATIONAL UNION FIRE INS. CO.* 


FIRE INSURANCE—OWNERSHIP IN FEE SIMPLE. 


A lessee with option to purchase has not a fee-simple title, within L. O. L. 
§ 4666, providing that fire policies, unless otherwise provided, shall be 
void if the interest of insured be other than unconditional and sole 
ownership, or if the subject of insurance be a building on grounds not 
owned by insured in fee simple, and in the absence of an agreement 
indorsed on the policy a policy insuring a building owned by him 
situated on the leased premises is void. 


(For other cases, see Insurance, Cent. Dig. §§ 139-157, 177; Dec. Dig. § 
115.) 


Appeal from Circuit Court, Grant County; Dalton Biggs, 
Judge. 

Action by P. J. Finlon against the National Union Fire In- 
surance Company. From a judgment for plaintiff, defendant 
appeals. Reversed, with directions to enter judgment of nonsuit. 

The substance of the complaint is that on December 10, 1907, 
and until November 15, 1908, one Sullivan was the sole owner 
and in possession of a frame building occupied as a blacksmith 
shop, and was the owner of the tools and fixtures contained 
therein; that on December 10, 1907, the defendant, in considera- 
tion of $15.35, executed and delivered to Sullivan its fire insur- 
ance policy, insuring the property in the sum of $350 against loss 
by fire, a copy of the policy being annexed to the complaint; that 
all the property was of a greater value, and was destroyed by fire 
_ November 15, 1908, and about November 2oth thereafter Sullivan 
assigned the policy and all his rights thereto to the plaintiff; that 
immediately after the fire and assignment the plaintiff notified the 
defendant of the fire and loss, and that plaintiff was ready, willing, 
and able to render a signed and sworn statement and furnish 
proof of said loss according to the conditions of the policy, and 
that defendant waived said proof and requirements and refused 
to adjust the loss; that plaintiff has fully complied with all and 
every other terms and conditions subsequent and otherwise im- 
posed by said policy; and that no part of the loss has been paid. 
The policy upon which the action is based provides, among other 
things, as follows: “That the policy shall be void if the insured 
has concealed or misrepresented any material fact or circum- 
stances concerning said insurance or the subject thereof, or if 
the interest of the insured be other than unconditional and sole 


* Decision rendered, May 27, 1913. 132 Pac. Rep. 712. 
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owner, or if the interest of the insured in the property be not 
truly stated herein, or if the ground occupied by the building is 
not owned by the insured in fee simple,” etc. 

After admitting the corporate existence of the defendant, the 
issuance of the policy of insurance, and the destruction of the 
property by fire, the answer denied all the other allegations of 
the complaint. Besides other defenses, the company then charged 
that, contrary to the representations of the insured, he never was 
the owner in fee of the land upon which it stood. The reply 
traversed the new matter of the answer, except as alleged in the 
complaint, and further stated that at the time of the issuance of 
the policy in question the insured was the owner and possessor 
of the real property described in the policy, on which the in- 
sured building was situated, under a written contract for the 
sale thereof between the insured and the Whitney Contracting 
Company, and that the insured had fully complied with the con- 
ditions of the contract at the time of the insurance. In the 
jury trial which ensued there was a verdict for the plaintiff, and 
from the judgment rendered thereon the defendant appeals. 


Gustav ANDERSON and JosEPpH J. HEILNER, both of Baker, 
for Appellant. 

P. J. BANNon, of Portland, and Hicks & Marks, of Canyon 
City, for Respondent. 


Burnett, J. (after stating the facts as above.) 

In support of the traversed allegation of the complaint about 
Sullivan’s ownership of the property the plaintiff offered a 
writing executed and delivered to the insured by the Whit- 
ney Contracting Company, whereby it appeared that that 
company had leased to Sullivan, the insured, the property 
upon which the building was situated, giving him the option 
of purchasing the same by making certain payments. There 
was some testimony that Sullivan had made default in 
some of the payments, which were to be considered as rent of 
the premises unless the option to purchase was exercised, but 
that the contracting company had afterwards extended the time 
for making them. ‘This contract and the oral testimony men- 
tioned constituted all the evidence of title in the insured to the 
ground upon which the building stood. 

At the close of the plaintiff's case the defendant moved for a 
judgment of nonsuit in its favor, among other reasons, because 
the evidence produced was insufficient to authorize the jury to 
find a verdict for the plaintiff. The defendant predicates error 
upon the ruling of the court denying that motion. Section 4666 
L. O. L. provides: “On and after the first day of October, 1907, 
no fire insurance company, corporation, or association, their offi- 
cers or agents, shall make, issue, use, or deliver for use, any fire 
insurance policy, or renewal of any fire policy on property in this 
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state, other than as shall conform to the following conditions, 
which conditions shall be contained upon page two of such policy 
of insurance and which shall form a portion of the contract 
between such insurer and insured, and which shall read as fol- 
lows: “* * * This entire policy, unless otherwise provided by 
agreement indorsed hereon, or added hereto, shall be void 
* * * if the interests of the insured be other than uncon- 
ditional and sole ownership, or if the subject of insurance be a 
building on ground not owned by the insured in fee simple. 
x ok *? 

The policy in question was issued December 10, 1907, after the 
act quoted went into operation. The lease, with the lessee’s 
option to purchase, does not in any sense of the word vest him 
with fee-simple title to the land on which the insured building 
stood. There being no agreement to the contrary indorsed upon 
the policy or added thereto as required by the statute, that in- 
strument was shown to be void, making plaintiff’s case amenable 
to the objection urged by the motion for nonsuit. In this respect, 
if in no other, the plaintiff failed to prove a case sufficient to 
be submitted to the jury under the allegations of his complaint. 
Other questions were suggested by the argument and brief, but 
we deem it unnecessary to consider them. 

The judgment of the court below is reversed, with directions 
to enter a judgment of nonsuit as prayed for by the motion of 
the defendant. 


SUPREME COURT OF MICHIGAN. 


FOILES 
Us. 


DETROIT FIRE & MARINE INS. CO.* 


FORFEITURE FOR BREACH OF CONDITION — CHANGE IN- 
CREASING INTEREST OF INSURED—NOTICE. 

A fire insurance policy on a house, requiring the insured to notify the 
insurer of any transfer of interest on which the defendant had indorsed 
its agreement that the property had been sold under contract to a 
certain named person, was not forfeited by a reconveyance of the 
purchaser’s rights after default, since the transfer increased the in- 
terest of the insured and gave him the entire estate, both real and 
equitable. 

(For other cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. Dig. § 
328.) 


* Decision rendered, May 29, 1913. 141 N. W. Rep. 879. 
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FORFEITURE FOR BREACH OF CONDITION — FORECLOSURE 
AND REDEMPTION OF MORTGAGE—NOTICE. 

A policy of fire insurance on a house, providing that it should be void if, 
with knowledge of the insured, proceedings were commenced or notice 
given of the sale of the property under any mortgage, was not violated 


by a foreclosure proceeding of which insured had no actual nor con- 
structive notice. 


(For other cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. Dig. § 
328.) 


ACTION ON POLICY—SUFFICIENCY OF EVIDENCE—TOTAL 
LOSS. 


Evidence in an action on a policy of fire insurance on a house, held suffi- 
ciently to show that it was of a value greater than the total insurance 
and was a total loss. 


(For ~_ cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. § 
665.) 


PROOFS OF LOSS—WAIVER OF DEFECT. 


Where an insurer’s objection to proof of loss was general and not specific, 
and the insured furnished further proofs of loss which were received 
without further objection, the insurer was estopped from claiming that 
the proofs of loss were defective. 


(For other cases, see Insurance, Cent. Dig. §§ 1393-1404;, Dec. Dig. § 560.) 
ACTION—QUESTIONS FOR JURY—WAIVER OF PROOFS OF 
LOSS. 


Where there is a dispute as to the acts of an insurer which are claimed to 
constitute a waiver or as to what would be a reasonable time in delay- 
ing to require further proofs of loss, the question is one of fact for 
the jury; but, where the facts are undisputed, the question is one of 
law for the court. 


(For other cases, see Insurance, Cent Dig. §§ 1556, 1732-1770; Dec. Dig. § 
668.) 


NO CE QUESTION OF LAW OR FACT — UNDISPUTED EVI- 
E ; 


Where the facts in an action on a policy of fire insurance were conclusively 
established in favor of the plaintiff upon undisputed evidence, here 
was no error in directing a verdict for plaintiff for the amount of the 
policy, with interest. 


= oe) cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig § 


Error to Circuit Court, Houghton County; Albert T. Streeter, 
Judge. 

Action by Ella Foiles against the Detroit Fire & Marine In- 
surance Company. Judgment for plaintiff, and defendant brings 
error. Affirmed. 


Argued before Steere, C. J., and Moore, McAlvay, Brooke, 
Kuhn, Stone, Ostrander, and Bird, JJ. 


HANCHETTE & Lawton, of Hancock, for Appellant. 
Burritt & Burritt, of Hancock, for Appellee. 
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McA vay, J. 

Plaintiff brought suit upon a certain fire insurance policy issued 
to her by defendant for $500 upon a certain frame dwelling house 
located at South Range, in Houghton County. Plaintiff recovered 
judgment in the case upon a verdict instructed by the court in 
her favor against defendant for the amount of the policy, with 
interest. Defendant ask for a reversal of this judgment upon 
a writ of error. 

This is one of three separate suits brought by the same plaintiff 
against three insurance companies to recover for a total loss 
claimed upon this dwelling house and its contents. In the instant 
case the policy covered only the dwelling house. This policy 
was issued April 22, 1910, for the term of one year. It was the 
regular standard form Michigan policy. The following rider 
was attached to it: “It is understood and agreed that the property 
insured hereunder has been sold under contract to Mrs. Madge 
Bietila.” And also the following clause: “Subject to all the 
terms and conditions of this policy, loss, if any, hereunder, is 
payable to William Humphreys, as his interest may appear.” 

The real estate upon which this building was situated is 
described in the policy as “Lot No. 1, block No. 5, South Range, 
Michigan.” ‘The building was also described as occupied as a 
female boarding house. The building and contents were entirely 
destroyed by fire August 22, 1910. At the time of the fire 
plaintiff was in Minneapolis, where she had been for about two 
weeks, and the building and contents were in charge of a care- 
taker employed by her to live in the house and take care of the 
property. She received notice of the fire by telegram while in 
Minneapolis a few days after the death and burial of her grand- 
child, and returned home promptly. 

This insurance had been placed for her by Mr. James, who 
conducted an insurance agency. Upon her return she telephoned 
at once asking him what she should do about her fire loss and 
was told by him that he would attend to it for her. Before the 
expiration of the 60 days after the fire plaintiff made sworn 
proofs of loss and caused the same to be served on the defendant. 
Afterwards, on December 12, 1910, defendant acknowledged 
receipt of these proofs of loss by letter, stating that they could 
not be accepted by the company as satisfactory. Plaintiff then 
made and verified additional and amended proofs of loss, which 
her attorney testifies were prepared by him and forwarded to 
defendant by registered mail. He produced a letter inclosing 
such proofs of loss and post office registry receipt. Defendant 
made no objection to the amended proofs of loss furnished by 
plaintiff and did not question their sufficiency, and upon the trial 
they were offered in evidence by plaintiff, without objection, ex- 
cept as to their sufficiency. 

The record shows that William Humphreys, mentioned in the 
policy, held a mortgage upon the house and lot at the time the 
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insurance was effected. Proceedings were commenced to fore- 
close the same by advertisement and a sale made June 22, 1910. 
Of these foreclosure proceedings plaintiff had no knowledge 
until in September, 1910. She redeemed from such foreclosure 
sale in full before the expiration of her equity of redemption. 

The contract to Mrs. Madge Bietila, mentioned in the policy, 
having been forfeited by her, on June 22, 1910, she surrendered 
and transferred all her interest in and to these premises under 
it by quit claim to the plaintiff, who from that time up to the time 
the loss by fire occurred, with the exception of about one week, 
had control and possession ‘of all of said property, both real and 
personal. At the close of the case, each of the parties moved 
the court for an instructed verdict. The motion on the part of 
the plaintiff was granted. 

Many errors are assigned by the appellant which in the pres- 
entation of the questions involved in its brief are discussed in 
five groups. These will be considered in the order presented and 
discussed. 

[1] The contentions of the appellant are as follows :— 

First. No notice was given the defendant of the transfer of 
the interest in the insured property, as required by the policy. 
This is based upon the transfer of this property made to plaintiff 
by Mrs. Bietila, which had been sold to her under contract, as 
stated in the insurance policy. As already appears, Mrs. Bietila, 
having defaulted in her payments under this contract, reconveyed 
all her rights under it to the plaintiff. This was a transfer by 
Mrs. Bietila of her equitable interest under her contract. This 
insurance was placed by defendant upon this dwelling with full 
knowledge of this interest. The defendant insured the interest 
of the plaintiff, who held the legal title, and this transfer to 
her was not such a change of interest in the property insured as 
would, within the provisions of the policy, make it void. This 
transfer increased the interest of the insured in this property, 
giving her the entire estate, both legal and equitable. “A sale 
or conveyance of property which increases the interest of the 
insured, as where the insured mortgagee buys in the property 
at foreclosure sale or takes a conveyance from the mortgagor, 
thereby acquiring the sole interest, is not a breach of this condi- 
tion.” 13 Am. & Eng. Enc. of Law (2d Ed.) 242, and cases cited. 
The authorities relied upon by appellant to sustain its contention 
are all to the effect that these provisions under such a policy refer 
to any material change in the interest of the insured in the 
property. : on dy 

[2] Second. No notice was given defendant by plaintiff of 
the foreclosure of the Humphreys mortgage. The provision of 
the policy claimed to have been violated, and which made the 
policy void, is as follows: “This entire policy * * * shall 
be void. * * * If, with knowledge of the insured, proceedings 
be commenced or notice given of the sale of any property covered 


‘ 
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by this policy by virtue of any mortgage or trust deed.” The 
evidence in the case is undisputed that plaintiff had no knowledge 
that proceedings had been instituted to foreclose this mortgage. 
The defendant by its policy knew of and recognized the Humph- 
reys mortgage on these premises. The proceedings were begun 
by advertisement and the property was sold without the knowl- 
edge of plaintiff. The record shows that she first acquired that 
knowledge in September, 1910, after the fire. Appellant con- 
tends that she had constructive knowledge of such proceedings 
because the attorney for the mortgagee also had done business for 
the plaintiff as an attorney. The record shows that their relations 
ceased in April, 1910; that this attorney was not acting for her 
at the time the foreclosure proceeding were commenced; that he 
was never employed by her to look after this property; and he 
testifies that he never gave her notice of these foreclosure pro- 
ceedings. Therefore plaintiff had no knowledge of these pro- 
ceedings, either actual or constructive. Under the undisputed 
facts of this case, there was therefore no forfeiture under this 
clause. 

[3] Third. It is contended that no sufficient evidence of the 
value of the property destroyed was shown. There was evidence 
in the case tending to show that four years before the fire the 
value of the building was from $1,600 to $1,700, and its depre- 
ciation would not exceed 3 per cent. This estimate was made 
before the building was enlarged by raising one story and adding 
seven rooms, the material for which cost $600. There was 
evidence tending to show that after the building was enlarged, 
and at the time of the fire, it would cost $3,500 to build it. The 
total insurance on the building was only $1,300, and the amount 
claimed under this policy was $500. In any view of the evidence 
upon the question of the value, it was largely in excess of the 
total amount of insurance, and the building was a total loss. No 
evidence was offered on the part of defendant relative to values. 
The sworn proofs of loss referred to were both offered and 
received in evidence, and each shows as the “sound value” of the 
building destroyed the sum of $3,000. As already stated, after 
the amended proofs of loss were furnished, defendant made no 
objection that they were not sufficient upon the statement of 
value or any other matter. The evidence in the case upon the 
question of value of this building was sufficient to justify the 
court in holding that the building was a total loss and of a 
value greater than the total insurance. 

[4] Fourth. Insufficiency of proofs of loss. Appellant contends 
that under the policy insufficient proofs of loss were furnished 
by plaintiff. A full statement has already been made as to the 
proofs of loss furnished by plaintiff. The objection made to the 
first proofs was general, and not specific, and plaintiff undertook 
to and did furnish further proofs of loss, which were received 
by defendant, and no further objection was made that they were 
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unsatisfactory and insufficient in any particular. By remaining 
silent and calling for no further information, defendant ‘is 
estopped from claiming upon the trial that these proofs of loss 
were defective. Merc. Ins. Co. vs. Holthaus, 43 Mich. 423, 427, 
5 N. W. 642; Marthinson vs. North British & Merc. Ins. Co., 
64 Mich. 372, 383, 31 N. W. 291, and cases cited. 

[5] Where there is a dispute relative to the acts of the defend- 
ant which are claimed constitute a waiver, or as to what would 
be a reasonable time in delaying to require further proofs of 
loss, this court has held that the question is one of fact for a 
jury ; but in cases like the instant case, where there is no dispute 
upon the facts, this court has determined the question as one of 
law. 

[6] Fifth. Error committed in directing a verdict for the plain- 
tiff. It is urged by appellant that in any view of the case it should 
have been submitted to the jury for determination upon the facts. 
In our opinion the facts in the case were conclusively established 
in favor of the plaintiff upon undisputed evidence. 

The court therefore was not in error in directing a verdict for 
the plaintiff for the amount of the policy, with interest. 

The judgment is affirmed. 


OQ 


SUPREME COURT OF OKLAHOMA. 


7ETNA INS. CO. 
US. 


JESTER.* 


CONDITIONS OF POLICY—APPRAISEMENT OF LOSS—RIGHT 
TO INTRODUCE EVIDENCE. 

Where a fire insurance policy provides that in the event of loss, if the in- 
sured and the company fail to agree as to the amount of loss, it shall 
“be ascertained by two competent and disinterested appraisers, the in- 
sured and this company each selecting one, and the two so chosen 
shall first select a competent and disinterested umpire; the appraisers 
together shall then estimate and appraise the loss, stating separately 
sound value and damage, and, failing to agree, shall submit their 
differences to the umpire; and the award in writing of any two shall 
determine the amount of such loss”’—the insured has the right, if he 
demands it, to introduce evidence before the appraisers as to the extent 
of his loss, and, where he is refused permission upon demand, to in- 
troduce evidence the award is not binding upon him. 

(For other cases, see Insurance, Cent. Dig. §§ 1422, 1423, 1427, 1429; Dec. 
Dig. § 572.) 


* Decision rendered, Jan. 21, 1913. Rehearing denied, May 13, 1913. 
Syllabus by the Court. 
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APPRAISEMENT — SETTING ASIDE AWARD — SECOND AP- 
PRAISEMENT. . 


An insurance company, by asserting the validity of an award of appraisers, 
waives its right to have the loss again appraised when the first award 
is set aside for invalidity. 


(For other cases, see Insurance, Cent. Dig. §§ 1436-1438; Dec. Dig. § 576.) 


Commissioner’s Opinion, Division No. 2. Error from District 
Court, Washita County; James B. Tolbert, Judge. 

Action by J. A. Jester against the A%tna Insurance Company. 
Judgment for plaintiff, and defendant brings error. Affirmed. 


MASSINGALE & Durr, of Cordell, and BuRwELL, Crockett & 
Jounson, of Oklahoma City, for Plaintiff in Error. 
Ricuarp A. BriLups, of Cordell, for Defendant in Error. 


Rosser, C. 

This is an action by J. A. Jester against the A*tna Insurance 
Company, brought on a fire insurance policy to recover for the 
loss of certain property by fire. The policy sued on contained 
the usual appraisal clause, which provided, in substance, that, if 
disagreement arose between the insured and the company with 
reference to the loss, it should be determined by appraisers, after 
appraisement, ascertainment, estimate, and satisfactory proof of 
loss had been received by the company, in accordance with the 
terms of the policy. It also provided that the insured and the 
company should select one appraiser, and that the two so chosen 
should select a competent and disinterested umpire; that the ap- 
praisers should then estimate and appraise the loss, stating sepa- 
rately sound value and damage, and, failing to agree, should 
submit their differences to the umpire; and that an award in 
writing of any two should determine the amount of such loss. 

There was a disagreement and an appraisal was demanded and 
agreed to. The appraisers were appointed and made their award. 
The plaintiff attacked the award upon various grounds. He al- 
leged that the appraiser selected by the company was not a 
competent and disinterested appraiser, as required by the terms 
of the policy, but that, on the contrary, he was a partisan of the 
company, a special friend and neighbor of the company’s adjuster, 
E. B. Roberts, and that by reason of his intimate friendship with 
the adjuster was biased and prejudiced in favor of the company 
and against the plaintiff; that these facts were unknown to the 
plaintiff at the time of the selection of the appraiser by the com- 
pany, and up to and including the time when the award was made; 
that the appraisers failed and refused to estimate and appraise 
the loss, stating separately sound value and damage of each ar- 
ticle damaged, but made their award in gross, over plaintiff’s 
protest ; that the appraisers failed and refused to make any award 
for such portions of the property as were totally destroyed by 
fire, and failed and refused to permit plaintiff to offer evidence 
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as to the amount of the property which was totally destroyed by 
fire; that the award was grossly inadequate; that the appraisers, 
at the request of the company’s adjuster, refused plaintiff an 
opportunity to offer material evidence as to his loss and damage, 
and refused to hear evidence that was duly and legally presented 
to the appraisers, and, over the plaintifft’s protest, made their 
award without hearing any evidence whatsoever. Other grounds 
were alleged, but it will not be necessary to refer to them. 


The court instructed the jury, among other things, that if they 
found from the evidence that the plaintiff was not given a reason- 
able opportunity to present his evidence of loss at any time before 
the appraisers completed their work, and that they arbitrarily 
excused him from their presence and refused to hear him and 
to consider such evidence of his loss as he desired to make proof 
of, then the arbitration and award would be invalid, and that 
they should not consider it. The evidence upon this point showed 
that, after the appraisers were appointed they went to Cordell, 
where, the loss occurred, and that they spent one day in arranging 
the salvage, and that the plaintiff was with them assisting them 
during that time. According to the testimony of the plaintiff, 
when they met again the next morning Mr. Bruce, one of the 
appraisers, told plaintiff that they had decided not to take an 
inventory, and that the plaintiff could not be present while they 
were appraising the property. The plaintiff asked if he would 
not be allowed the privilege of explaining his books, papers, and 
figures, and Mr, Bruce told him that he would not. He opened 
his safe, got out his books, papers, and records, and was making 
some explanation with reference to them when the company’s 
adjuster came in, and he told the adjuster that he was explaining 
his books to the appraisers, and the adjuster told him that he 
would not be allowed to do that; that neither plaintiff nor the 
adjuster were allowed to be present. Mr. Bruce admitted that 
he requested the plaintiff to retire, but claimed to have had all 
the necessary information before he did so. He also denied any 
recollection of the adjuster having been present and requesting 
the plaintiff to retire. On the same day the plaintiff employed 
counsel and notified Mr. Bruce, the company’s appraiser, to come 
to the office of his counsel, and there plaintiff and his counsel 
both requested that the appraisal be reopened and that they be 
permitted to introduce evidence, but they were refused permis- 
sion to do so. It was the duty of the appraisers to hear evidence. 

In Mason vs. Fire Ins. Assoc. of Philadelphia, 23 S. D. 431, 
122 N. W. 423, in which a similar question is involved, the court 
said: “While appraisers appointed under the terms of an insur- 
ance policy may not be required to proceed with that strictness 
required in common-law arbitration, they are still required to act 
with impartiality and to hear evidence and investigate the claims 
of the plaintiff, and to arrive at a reasonable, just, and fair con- 
clusion, after hearing such evidence as to the rights of the re- 
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spective parties. * * * Under our standard policy, the ap- 
pointment of appraisers being compulsory, it is highly important 
that the men selected should in every sense be disinterested, and 
that the parties who are thus compelled to submit the question 
as to the amount of the loss or damage to such appraisers should 
have an opportunity to be fully heard before them, and to submit 
such proofs as may be necessary to support their respective 
claims. While possibly the appraisers may not be bound to adhere 
to the. strict rules required by a court, they should nevertheless be 
required to give the parties a reasonable and fair opportunity to 
submit the evidence that may be deemed necessary by them in 
support of their respective claims affecting the amount of the loss 
and damage.’ (Italics by this court.) The facts of the case 
upon which this quotation is taken are very similar to the case at 
bar, so far as a refusal to hear evidence is concerned. See, also, 
Canfield vs. Watertown Fire Ins. Co., 55 Wis. 419, 13 N. W. 
252; Harth Bros. Grain Co. vs. Continental Fire Ins. Co. (Ky.) 
102 S. W. 242; Stout vs. Phoenix Ins. Co. of London, 65 N. 
J. Eq. 566, 56 Atl. 691; Insurance Co. vs. Payne, 57 Kan. 291, 
46 Pac. 315. The policy in use in Minnesota seems to be on a 
special form for that state. It is held in that jurisdiction that 
the parties must have full opportunity to introduce their evidence. 
Christainson Fire Ins. Co. vs. Fire Ins. Assoc., 84 Minn. 526, 
88 N. W. 16, 87 Am. St. Rep. 379; Schoenich vs. American Ins. 
Co., 109 Minn. 388, 124 N. W. 5. 

[1] Where an appraisal has been fairly conducted in accord- 
ance with the law and the terms of the policy, the finding of the 
appraisers is binding upon the parties, and the insured cannot 
disregard the appraisal and offer independent evidence of the 
amount of his loss. His rights, so far as the extent of the loss 
is concerned, are limited by the award of the appraisers. It would 
seem, therefore, that he should have an opportunity to make the 
same proof before the appraisers that he would have if the matter 
were being litigated in a court of justice, because the action of 
the appraisers will keep him from litigating the question again. 
It seems clear that he is entitled to introduce any competent evi- 
dence that he may have before the appraisers. From a reading of 
the whole record in this case, it seems clear that the appraisers 
did not fully consider his- claims as to the portions of the loss. 
If he had been permitted to testify, they could not have over- 
looked it. 

It is true that there are cases which hold that it is not neces- 
sary for the appraisers to hear parties, but no case has been found 
where the appraisal was upheld when the appraisers had refused 
to hear the parties, or one of them. In the case of Hall vs. 
Norwalk Fire Ins. Co., 57 Conn. 105, 17 Atl. 356, relied upon by 
the plaintiff, the appraisal was upheld. One of the grounds urged 
against the appraisal was that the appraisers refused to hear 
plaintiff's evidence. The court said: “The plaintiff accompanied 
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the appraisers during the examination, described to them the 
rooms, informed them regarding the construction of the building, 
was freely inquired of by the appraisers respecting matters in- 
volved in their examination, and was permitted to give all the 
information which he offered to give. Before the making of 
their award, the appraisers denied plaintiff no opportunity to 
appear before them and give any information or evidence re- 
specting the subject of the appraisal.” 


In the case of Vincent vs. German Insurance Co., 120 Iowa, 
272, 94 N. W. 458, also relied upon by plaintiff in error, one 
of the grounds of objection to the award was because Clarke was 
not notified of the hearing and did not participate in the award. 
The court said: “With reference to failure to give notice, plaintiff 
has shown that no notice was given him, but it is undisputed 
that he told the appraiser appointed * * * that he did not 
want anything to do with it. This arbitrator also testified that 
he asked plaintiff to attend the arbitration, but that the plaintiff 
refused to do so. This clearly amounted to a waiver of notice, 
and authorized the arbitrators to proceed without plaintiff’s pres- 
ence. * * * We have left but one question, and that the alleged 
mistake and misconduct of the arbitrators. Claim is made that 
they refused to hear evidence. It is true that they did not take 
testimony, but they were not selected for that purpose. They 
were to ascertain and appraise ‘the sound value of, and the loss 
upon, the property damaged.’ To appraise is to estimate value, 
and we have no doubt that these arbitrators or appraisers were 
selected to make an appraisement, and not to hear evidence. The 
men selected by the parties were experienced contractors and 
builders, and the terms of the contract clearly indicated that an 
appraisal only was contemplated. That such an agreement is 
good, and that no notice to the parties is required in such cases, 
see James vs. Schroeder, 61 Mich. 28, 27 N. W. 850; Cobb vs. 
Dolphin Mfg. Co., 108 N. Y. 463, 15 N. E. 438. We are not 
to be understood as holding that such arbitrators may not take 
evidence. All that we now decide is that their failure to do so 
under such a state of facts as are here presented will not avoid 
the award. The testimony leaves no doubt in our minds that 
neither party expected or intended to introduce evidence before 
arbitrators.” It will be observed that there is a great difference 
in the facts of that case and this. In that case only damaged 
property was to be appraised. In that case there was no request 
for permission to introduce evidence. In this case there was a 
demand for permission to introduce evidence. The appraisers 
had something more to do than to look at the property and to 
appraise the damage. Some of it had been totally destroyed. 

[2] The company seems to take the position that, if the award 
first made was invalid, it is entitled to another appraisal. This 
position cannot be maintained. The company asserted the legal- 
ity of the award and put upon plaintiff the burden of its invalid- 
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ity. It thereby waived its rights to an appraisement. Am. Fire 
Ins. Co. of N. Y. vs. Bell, 33 Tex. Civ. App. 11, 75 S. W. 319; 
Levine vs. Lancashire Ins. Co., 66 Minn. 138, 68 N. W. 855; 
Coffin vs. German Fire Ins. Co., 142 Mo. App. 295, 126 S. W. 


253. 
The judgment should be affirmed. 


PER CURIAM. 
Adopted in whole. 


SUPREME COURT OF ALABAMA. 


SECURITY INS. CO. 
US. 


LAIRD.* 


FORFEITURE — PERSONAL PROPERTY — MORTGAGE — IN- 
CREASED RISK. 


The mortgaging of insured personality to secure a debt is an increase of 
the risk within a policy clause that the policy shall be void if the sub- 
ject of the insurance be personal property and be or become incum- 
bered by a chattel mortgage. 


(For other cases, see Insurance, Cent. Dig. §§ 829-839; Dec. Dig. § 330.) 


FORFEITURE—PERSONAL PROPERTY—INCUMBERANCE. 


Where, subsequent to the issuance of a policy on personal property con- 
taining a clause against incumbrance, the insured executed and de- 
livered to a creditor a valid chattel mortgage on the property without 
the consent of the insurer, the policyholder could not recover for 
loss sustained unless after the execution and delivery of the mortgage 
the insurance company with knowledge of its existence in some way 
waived the forfeiture. 


(For other cases, see Insurance, Cent. Dig. §§ 829-839; Dec. Dig. § 330.) 


FORFEITURE—WAIVER. 


Where one specific ground of forfeiture is urged against a policy of in- 
surance and the validity thereof denied on that ground alone, all other 
grounds are waived; but-there can be no waiver of a ground of for- 
feiture until the insurance company knows it existence or until it is 
in possession of facts which if pursued will result in knowledge of the 
forfeiture. 


(For other cases, see Insurance, Cent. Dig. §§ 942, 966, 967, 975-997, 1036; 
Dec. Dig. §§ 377, 395.) 
REPRESENTATIONS—INCUMBRANCE OF PROPERTY. 


Where payment of a loss under a fire policy on personal property was 
denied because of alleged breach of a condition against incumbrance, 
but insured at all times denied that he had made a mortgage on the 


* Decision rendered, April 17, 1913. 62 S. Rep. 182. 
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chattels covered by the policy, the insurer was entitled to rely on such 
denial, and insured was estopped to claim that even if the mortgage 
had been made the forfeiture had been waived. 


(For other cases, see Insurance, Cent. Dig. §§ 107-110; Dec. Dig. § 83.) 


LOSS—UNEARNED PREMIUM. 


Where defendant insurer denied liability on a policy for breach of a con- 
dition against insurance at the time of the loss, the contention that it 
could not retain the unearned premium and at the same time claim 
a forfeiture was unsustainable. 


(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392) 


Appeal from City Court of Bessemer; J. C. B. Gwin, Judge. 

Action by A. H. Laird against the Security Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and 
remanded. 


CaBANis & Bowie, of Birmingham, for Appellant. 
PINKNEY Scott, of Bessemer, for Appellee. 


De GRAFFENRIED, J. 

A. H. Laird insured his household goods against loss by fire, 
in the Security Insurance Company. The policy was for a term 
of three years, commencing on August 13, 1910, at noon, and 
ending on the 13th day of August, 1913, at noon. The policy 
was to cover all loss by fire not exceeding $600. The policy, 
among other provisions, contains a clause declaring that the pol- 
icy, unless otherwise provided by agreement indorsed thereon 
or added thereto, shall be void, “if the subject of insurance be 
personal property and be or become incumbered by a chattel mort- 
gage.” 

[1] The mortgaging of insured personalty to secure a debt is 
an increase of the risk, and the quoted clause was, of course, 
valid. Lee vs. Agricultural Insurance Co., 79 Iowa, 379, 44 N. 
W. 683. 

[2] If, subsequent to the issuance of the policy, Laird executed 
and delivered to a creditor a valid chattel mortgage on the prop- 
erty insured without the consent of the insurance company, then 
he was not entitled to recover in this suit unless, after the exe- 
cution and delivery of the chattel mortgage, the insurance com- 
pany, with knowledge of the existence of the mortgage, in some 
way, waived the forfeiture. 

[3] 1. After the delivery by the insurance company of the 
above policy, the property covered by the policy was destroyed by 
fire. Shortly thereafter an agent of the company went down to 
Bessemer, where the fire occurred, to investigate and adjust the 
loss. While there the adjuster received information that Laird, 
after the issuance of the policy, had executed and delivered to 
the Citizens’ Bank of that place a chattel mortgage on the insured 
property to secure an indebtedness to said bank. Laird, however, 
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denied that he had executed said mortgage to the bank and, on 
the trial of this case, claimed that the mortgage which he had 
executed to the bank had been changed without his knowledge 
or consent after he had executed it and that he never executed 
to the bank a mortgage on the insured property. 

The fire occurred on or about May 19, 1911, and on the 26th 
day of July, 1911—long after the adjuster had left Bessemer— 
we find that Laird, in a second. proof of loss made by him to the 
company, which was sworn to by Laird, stated that no incum- 
brance at all existed on the insured property. Laird, it appears, 
on June 12, 1911, procured from the Citizen’s Bank a statement 
that the bank, at that time, held no claim against the insured 
property or upon the insurance money; but the president of the 
bank, who signed this statement, testified in effect, when this 
case was tried, that when the fire occurred the bank held a valid 
chattel mortgage on the insured property and that the statement 
was given to Laird to aid him in collecting the money from the 
insurance company. The second proof of loss, however, referred 
to the status of the property at the time of the fire, as is plainly 
and unequivocally shown by the instrument, and when, in that 
second proof of loss, Laird stated that no incumbrance “at all 
existed” on the insured property, he was referring to the status 
of the property when the fire occurred, and not to the fact that 
a chattel mortgage existing on the property when the fire oc- 
curred had, subsequent to the fire, been released. In other words, 
Laird’s contention and representation to the insurance company 
has always been that he had not, after the execution and delivery 
of the policy, made any mortgage on the insured property. 

This case, as tried, presented two issues to the jury, viz.: 
First, did Laird, after the policy was delivered, execute and 
deliver to the Citizens’ Bank a mortgage on the insured property, 
to secure an indebtedness? Second, if such a mortgage was in 
fact executed and delivered by Laird, then did the insurance com- 
pany waive the forfeiture created by the execution and delivery 
of the mortgage? The first issue grew out of the fact that Laird 
has always denied that he executed and delivered the mortgage 
on the insured property. The second issue Laird was not, as 
we shall show, in a position to make. 

2. The proposition that, when “one specific ground of forfeiture 
is urged against a policy of insurance and the validity thereof 
denied on that ground alone, all other grounds are waived,” is 
familiar. Georgia Home Insurance Co. vs. Allen, 128 Ala. 451, 
30 South. 537. There can be, however, no such thing as the 
waiver by an insurance company of a ground of forfeiture until 
the company knows that such ground exist or until it is in pos- 
session of facts which, if pursued, will result in knowledge of 
the forfeiture. 

[4] When Laird told the insurance company or its adjuster 
that he had not made a mortgage on the chattels, the company 

Vol. XLII.—73. 
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had a right to rely on his statement, and, whether the 
company did so or not, his statement and conduct through 
this entire matter estops him from claiming such waiver. Whether 
the agents of the insurance company believed Laird or not, Laird 
is not in a position in this transaction, to say that the company 
did not believe him, and that therefore the company, by anything 
that this record shows that it has done, has waived the forfeiture 
to which we have referred, if the mortgage was in fact made. 
The insurance company had a right to rely on Laird’s statement, 
and any statement made to Laird by any agent of the company is 
to be accepted as having been made by such agent in the belief 
that Laird’s statements were true, until the time when the com- 
pany notified Laird, in effect, that it had arrived at the conclusion 
that this statement was false, and that it claimed a forfeiture 
because of the execution by him of said mortgage. This appears 
to have been done by the company by letter dated August 9, 1911. 

[5] 3. Laird also contends that at the time of the loss under 
the policy “a part of the premium on the policy was unearned, 
and that the company could not retain the unearned portion of 
the premium and at the same time claim a forfeiture of the pol- 
icy.” This contention of Laird is entirely without merit. Robin- 
son vs. Aétna Ins. Co., 135 Ala. 650, 34 South. 18. 

4. Under the evidence as it is set out in the bill of exceptions, 
the only question in this case is whether Laird, after the policy 
was delivered to him, executed and delivered to the Citizens’ 
Bank a mortgage on the property covered by the insurance pol- 
icy. If so, then Laird is not entitled to recover. If he did not 
execute and deliver that mortgage, then he is entitled to recover. 

We think that, in the above opinion, we have indicated that, 
on the trial in the court below, in several material ways, the trial 
court committed reversible error. The judgment of the court 
below is therefore reversed, and the cause is remanded for fur- 
ther proceeding in the court below in accordance with this opinion. 

Reversed and remanded. All the Justices concur, except Dow- 
dell, C. J., not sitting. 


—__—+o 


SUPREME COURT OF ARKANSAS. 


JOHNSON & COTNAM 
vs. 


BAXTER* 


FIRE INSURANCE—RECEIVERSHIP. 


Where a foreign fire insurance company was not adjudicated insolvent and 
there was no decree dissolving it, but the chancery court appointed a 


* Decision rendered, May 19, 1913. 157 S. W. Rep. 387. 
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receiver to collect and distribute its assets in the state to the creditors, 
the holder of an uncanceled policy could recover for a loss accruing 
after the receiver’s appointment. 


(For other cases, see Insurance, Cent. Dig. § 23; Dec. Dig. § 21.) 


FIRE INSURANCE — PROSECUTION OF CLAIM — DUTY OF 
AGENT. 


Where a fire insurance agent presented a policyholder’s claim to the chan- 
cellor for allowance in insolvency proceedings after a receiver had 
been appointed for the company and notified insured of the chancel- 
lor’s disallowance of the claim and reasons therefor, it was the duty 
of the policyholder and not the insurance agent to appeal from such 
disallowance if he desired to further urge his claim. 


(For other cases, see Insurance, Cent. Dig. §§ 27, 32; Dec. Dig. § 25.) 


Appeal from Circuit Court, Chicot County; Henry W. Wells, 
Judge. 

Action by R. M. Baxter against Johnson & Cotnam. From a 
judgment for plaintiff, defendants appeal. Reversed, and com- 
plaint ordered dismissed. 

R. M. Baxter instituted this action in the circuit court against 
Johnson & Cotnam to recover damages suffered on account of 
certain alleged false representations made by the defendants to the 
plaintiff. On November 28, 1908, the Southern Insurance Com- 
pany of New Orleans, through Johnson & Cotnam, its general 
agents in the state of Arkansas, issued a policy for $1,000 in 
favor of R. M. Baxter on certain lumber situated at Eudora, Ark. 
Herman Carlton was the local agent of the company and procured 
the policy. Carlton delivered the policy to a Mr. Stevens, who was 
cashier of the bank at Eudora and the agent for Baxter. In Jan- 
uary, 1909, Carlton learned that the affairs of the insurance com- 
pany were in an insolvent condition and notified Baxter and asked 
him to send in his policy so that it might be canceled and the in- 
surance rewritten in another company. Baxter, through his agent, 
Stevens, sent the policy to Carlton as requested. Before the policy 
was canceled, Johnson & Cotnam wrote to Carlton as follows: 
“Little Rock, Ark., January 20, 1909. Mr. H. Carlton, Lake 
Village, Ark—Dear Sir: We are in receipt of telegram from 
Southern, stating they have decided to cease writing business and 
to cancel all policies issued after the 18th of this month ; hence, we 
must request cancellation and return of policy 26673, Sam Epstein. 
Kindly return Southern supplies. Yours truly Johnson & Cot- 
nam, General Agents.” On January 24th Herman Carlton wrote 
to Johnson & Cotnam as follows: “I notice by the papers that the 
Southern has gone into the hands of a receiver, kindly advise me 
what you know about it, and if you have reinsured the line written 
from my agency. An immediate reply will greatly oblige. Yours 
truly, Herman Carlton.” In reply, Johnson & Cotnam wrote the 
following: “Little Rock, Ark., January 25, 1909. Mr. Herman 
Carlton, Lake Village, Ark—Dear Sir: In reply to your letter of 
the 24th will state the writer has just returned from New Orleans 
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and finds the Southern has ample funds with which to pay all 
losses and will close a deal with the People’s National, a million 
dollar company of Philadelphia, for reinsurance to-day or to- 
morrow. Yours truly, Johnson & Cotnam, General Agents.” On 
January 28th Johnson & Cotnam telegraphed to Carlton as 
follows: “Do not cancel Southern policies, protection good, see 
letter.” The letter referred to in the telegram is as follows: “Lit- 
tle Rock, Ark., January 28, 1909. Mr. Herman Carlton, Lake 
Village, Arkansas.—Dear Sir: We confirm our telegram asking 
you not to cancel Southern policies. We have arranged with the 
Fidelity & Deposit Company for them to assume payment of any 
losses that may occur under Southern policies in connection with 
liabilities that now exist to the extent of $20,000.00 ‘The assets 
of the Southern are in good condition and ample to meet out- 
standing claims. We hope to be able to send you policies to be 
substituted for the policies of the Southern in a short while. In 
the meantime, you can rest assured your customer is protected 
by the policy which he has. Yours very truly, Johnson & Cotnam, 
General Agents. Upon receipt of this letter Carlton sent the 
policy back to Stevens and notified him that the company was 
good; that he had a communication from Johnson & Cotnam to 
that effect. 

On February 2, 1909, a fire occurred in the plaintiff’s lumber 
plant at Eudora, and his lumber was damaged to the extent of 
$1,000. On January 21, 1909, in a suit brought by the state of 
Louisiana, a receiver was appointed for the Southern Insurance 
Company. There was an ancillary receiver in this state, and on 
the 22d day of January, 1909, T. T. Cotnam, one of the defend- 
ants, was appointed as such receiver and served without pay. He 
took charge of the assets of said insurance company in this state, 
and its affairs here were wound up and settled in the Pulaski 
chancery court. It had assets in this state to the value of $4,000, 
which were collected and taken charge of by the receiver. The 
Fidelity & Deposit Company of Maryland was surety on the com- 
pany’s bond in this state to the amount of $20,000. The surety com- 
pany deposited the full amount of its bond in the hands of the 
receiver to be used by him in settling claims against the company. 
The surety company was made a party to the insolvency proceed- 
ings. Johnson & Cotnam wrote Carlton after Baxter had suffered 
the fire loss that it would be necessary for Baxter to file an inter- 
vention in thé insolvency proceedings in order to recover the 
amount of his policy. They sent a form to him, and this was 
returned after having been filled out and duly signed by Mr. Bax- 
ter. Carlton said that he saw the defendant Cotnam with reference 
to the intervention and asked him if Baxter should employ a law- 
yer or whether they would look after the claim for him; that Cot- 
nam told him that Baxter would not have to employ an attorney ; 
that he would look after the claim to the extent of filing the inter- 
vention for him. The intervention for Baxter in the sum of $1,- 
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ooo was duly filed in the chancery court and presented to the court 
with the other claims filed in the insolvency proceedings. The 
court disallowed the claim of Baxter on the ground that the fire 
occurred after the receiver had been appointed. The claim of 
Baxter was filed in the chancery court on the 19th day of April, 
1909. On June 25, 1909, the decree of the chancellor disallowing 
the claim of Baxter was entered of record, and Baxter admits that 
Cotnam told him shortly afterwards that the claim had not been 
allowed by the chancery court. Shortly after this Roy Campbell, 
an attorney at Little Rock, spoke to the receiver about Baxter’s 
claim, and the circumstances of its disallowance were related to 
him by Cotnam about a settlement, and Cotnam asked him to take 
the matter up and see if Baxter would settle for 85 per cent of his 
claim.’ After taking the matter up with Baxter, Carlton told him 
they would accept that amount, and Cotnam and the agent of the 
surety company, after consulation between themselves, reported 
to him that they could not pay the 85 per cent of the claim, giving 
as a reason therefor that the claim was for a loss which occurred 
after the appointment of a receiver and on that account the claim 
had been disallowed. On October 11, 1909, the present suit was 
instituted. The claims which were allowed by the court amounted 
to $22,170.64, and the assets of the company in the state of Ar- 
kansas, including the amount of the bond above referred to, were 
$24,000. 

There was a verdict and judgment for the plaintiff, and the 
defendants have appealed. 


J. W. & J. W. House, Jr. of Little Rock, fer Appellants. 


Hart, J. (after stating the facts as above). 

The plaintiff in his complaint bases his right to recover on the 
alleged fraudulent representations made in the letters set out in 
the statements of facts. The particular representations which he 
alleges were false, and which were made with intent to deceive 
him, and were relied upon by him to his loss and injury, are con- 
tained in a letter written by the defendants to Carlton on the 28th 
day of January, 1909. In that letter the defendants stated that the 
assets of the Southern Insurance Company were in good condition 
and ample to meet the outstanding claims. In it the defendant 
stated: “We have arranged with the Fidelity & Deposit Company 
for them to assume payment of any losses that may occur under 
Southern policies in connection with liabilities that now exist to 
the extent of $20,000.00.” 

[1] The natural effect of this statement would be to repress 
any further inquiry upon the part of the plaintiff as to the solvency 
of the insurance company and to lull him into a sense of security 
as to his policy. Representations of this character, if false and 
made with intent to deceive the plaintiff and relied upon by him to 
his loss and injury, are actionable. The undisputed evidence, 














1160 Insurance Law Journal Vol. 42. 





[ Aug., 1913. 


however, shows that the statement was true in every respect and 
was made by the defendants in good faith. The receiver had in his 
hands $4,000 of the assets of the company in addition to this, he 
had made an agreement with the surety company to deposit in the 
chancery court the sum of $20,000, the full amount of the bond 
upon which it was liable as surety, and under the agreement the 
amount of the bond was to be administered as assets of the com- 
pany at the time the letter was written. The claims proved and al- 
lowed by the court amounted to $22,170.64. ‘Thus it will be seen 
that the assets were sufficient to pay all the outstanding claims 
against the company. 

[2] It is true the chancellor disallowed the claim of the plain- 
tiff, but under the ruling of this court in the case of the Federal 
Union Surety Co. vs. Flemister, 95 Ark. 389, 130 S. W. 574, his 
action in so holding was error. In that case, which was decided 
after the chancellor had refused to allow the claim of the plaintiff 
in the present case, the court in deciding a precisely similar ques- 
tion held: “(1) The courts of this state have no authority to dis- 
solve a foreign corporation, but may appoint a receiver to collect 
and distribute its assets in this state to its creditors. (2) Where 
there was no adjudication of the insolvency of a foreign mutual 
insurance company, and no decree dissolving the corporation, 
but there was an order of a chancery court appointing a receiver 
to collect and distribute its assets in this state to the creditors, a 
policyholder whose policy has not been cancelled may recover 
for a loss which accrued after the receiver’s appointment.” 

[3] So it may be said that, if the plaintiff had prosecuted an 
appeal from the action of the court in not allowing his claim, he 
would have recovered.. Not having done so, he is in no attitude to 
complain of the defendants. Cotnam presented his claim to the 
chancellor for allowance, and the chancellor disallowed it on the 
ground that the loss occurred after the receiver had been ap- 
pointed. Cotnam notified him of the ruling of the chancellor and 
of his reasons for so holding. It was not then the duty of Cotnam 
to prosecute an appeal from the decree of the chancellor. It was 
the duty of the plaintiff himself to do that. Hence, the loss suf- 
fered by the plaintiff arose from his neglect to prosecute an appeal 
from the decree of the chancellor refusing to allow his claim, and 
his loss did not result from any false representations made to him 
by the defendants in regard to the ability of the insurance company 
to pay losses on claims outstanding against it. The representations 
made by the defendants to the plaintiff in the letters set out in the 
statement of facts were true in every respect and did not cause his 
loss in the present case. The testimony on this question is undis- 
puted, and no inference unfavorable to the view we have ex- 
pressed could be deduced from it. 

It follows that the court erred in not directing a verdict for the 
defendants as requested by them, and for this error the judgment 
must be reversed, and, it appearing that the case has been fully 
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developed and that no other testimony favorable to the plaintiff 
could be obtained on a new trial of the case, it is ordered that the . 
complaint of the plaintiff be dismissed. 


SUPREME COURT OF LOUISIANA. 


JONES & PICKETT, Lrimitep. 
US. 


MICHIGAN FIRE & MARINE INS. CO.* 


FORFEITURE—FORECLOSURE PROCEEDINGS. 


A policy of insurance containing a provision that “this entire policy, 
unless otherwise provided by agreement indorsed hereon or added 
hereto, shall be void * * * 4f the hazard be increased by any means 
within the control or knowledge of the insured, * * * or if with 
the knowledge of the insured, foreclosure proceedings be commenced, 
or notice given of sale of any property covered by this policy by virtue 
of any mortgage or trust deed, becomes void by the commencement of 
foreclosure proceedings against the property; and the insurer is not 
responsible to the insured for damage and injury to the insured prem- 
ises thereafter by fire, although not happening in consequence of 
the seizure, even if said premises be released from seizure prior to 
the time of the fire. 


(For other cases, see Insurance, Cent. Dig. § 2; Dec. Dig. § 14.) 


Appeal from Twenty-Sixth Judicial District Court, Parish of 
St. Tammany ; Thomas M. Burns, Judge. 

Action by Jones & Pickett, Limited, against the Michigan Fire 
& Marine Insurance Company. From a judgment for plaintiff, de- 
fendant appeals. Reversed and rendered. 


Foster, Mintiny, Brran & SAAL and CAFFERY, QUINTERO, 
GipreRE & Brumpy, all of New Orleans, for Appellant. 

L. A. Morpnuy, for Appellee. 

SOMERVILLE, J. 

Plaintiffs sue as the assignee of the insured under a fire in- 
surance policy issued by the defendant company. From a judg- 
ment in favor of plaintiffs, defendant appeals. 

The policy sued upon is known as of the New York standard 
form, which the companies doing business in this state are re- 
quired by law to adopt. 

The following part of a paragraph contained in said policy is 
the only one submitted for consideration :— 


* Decision rendered, April 14, 1913 Rehearing denied, May 12, 1913. 
Syllabus by the court. 
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“This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto shall be void if the * * * 
hazard be increased by any means within the control or knowl- 
edge of the insured; * * * or if, with the knowledge of the 
insured, foreclosure proceedings be commenced or notice of sale 
of any property covered by this policy by virtue of any mortgage 
or trust deed,” etc. 

The evidence is that the property insured was seized under 
foreclosure proceedings, with the knowledge of the insured; but 
that said proceedings were discontinued by the seizing creditor 
on payment to him of the debt due by the insured, and that 
subsequent to the release of the seizure the fire occurred which 
destroyed the property described in the policy. 

It is argued on behalf of plaintiff that the condition or con- 
tract with reference to the policy, being void if the property 
insured was seized under foreclosure proceedings, was merely 
suspensive in its nature, and that the risk reattached on the ter- 
mination of said foreclosure proceedings. 

The only question of law at issue is whether or not the defend- 
ant is liable under its policy in tase of loss after foreclosure 
proceedings were commenced with the knowledge of the insured, 
in the absence of a written agreement indorsed on the policy by 
the insurer extending the terms of the policy so as to embrace 
the time during which foreclosure proceedings continued. 

It is entirely competent for the parties to stipulate, as they did 
in this case, that this entire policy shall be void if, with the 
knowledge of the insured, foreclosure proceedings be commenced 
or notice given of sale of any property covered by this policy 
by virtue of any mortgage or trust deed. 

This provision is not unreasonable. The insurer may have 
been willing to carry the risk at the rate charged and paid so 
long as the interest of the insured in the premises continued in 
the condition it was at the date of the contract. But the insurer 
may have been unwilling to continue the contract under other 
and different conditions, and so it had a right to make the above 
stipulation and condition on which the policy or contract would 
be terminated. The terms and conditions of the policy present 
no ambiguity whatever. There are several conditions contained 
in the policy, some of which, if not all, are separate and distinct 
and wholly independent of each other. The condition under 
consideration may properly be construed as if it stood alone; 
and, being a separate and valid stipulation between the parties, 
the violation terminated the contract of the insurer, and it could 
not be thereafter made liable on the contract, without having 
waived that condition, merely because in the opinion of the court 
the seizure did or did not increase the risk. The specific thing 
described in the condition as avoiding the policy with the knowl- 
edge of the insured was one which the insurer had a right, in 
its own judgment, to make a material element of the contract; 
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and, being assented to by the insured, it does not rest in the 
opinion of other parties, the plaintiff, or the courts to say that 
it was immaterial, unless it actually increased the risk. 

The trial court proceeded upon the theory that, the fire having 
occurred after foreclosure proceedings had been discontinued 
and the seizing creditor paid, the said foreclosure proceedings 
did not constitute a breach at the time of the fire; that the in- 
creased risk, which was necessary to render the policy void, 
must be found to have existed at the time of the fire, and not 
at any preceding date. _ 

The case of Imperial Fire Insurance Co. vs. Coos County, re- 
ported in 151 U. S. 452, 14 Sup. Ct. 379, 38 L. Ed. 231, is 
similar in all respects to the one now under consideration. There 
the condition with reference to the employment of mechanics in 
the building insured for more than five days without the consent 
of the insurer was under consideration. The court there say :-— 


“Contracts of insurance are contracts of indemnity upon the 
terms and conditions specified in the policy or policies, embody- 
ing the agreement of the parties. For a comparatively small con- 
sideration the insurer undertakes to guarantee the insured against 
loss or damage upon the terms and conditions agreed upon 
and upon no other, and when called upon to pay, in case 
of loss, the insurer, therefore, may justly insist upon the 
fulfillment of these terms. If the insured cannot bring himself 
within the conditions of the policy, he is not entitled to recover 
for the loss. The terms of the policy constitute the measure of 
the insurer’s liability, and, in order to recover, the assured must 
show himself within those terms; and, if it appears that the con- 
tract has been terminated by the violation, on the part of the 
assured, of its conditions, then there can be no rights of recovery. 
The compliance of the assured with the terms of the contract 
is a condition precedent to the right of recovery. If the assured 
has violated or failed to perform the conditions of the contract, 
and such violation or want of performance has not been waived 
by the insurer, then the assured cannot recover. It is immate- 
rial to consider the reasons for the conditions or provisions on 
which the contract is made to terminate, or any other provision 
of the policy which has been accepted and agreed upon. It is 
enough that the parties have made certain terms conditions on 
which their contract shall continue or terminate. The courts may 
not make a contract for the parties. Their function and duty 
— simply in enforcing and carrying out the one actually 
made.” 


And the court, in the course of its opinion, refers to many de- 
cisions of the several state courts which it is unnecessary to 
review here. There are opinions from several of the state courts 
which are not in accord with the foregoing opinion of the Su- 
preme Court of the United States; but the decision in the case 
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of Imperial Fire Ins. Co. vs. Coos County has been pretty gen- 
erally followed, particularly in the Federal courts. 

We have been referred to our decision in Power vs. Ocean 
Insurance Co., 19 La. 28, 36 Am. Dec. 665, where we considered 
a clause in a fire insurance policy in the words that :— 

“In case of any transfer or termination of the interest of the 
insured, either by sale or otherwise, without such consent, this 
policy shall henceforth be void and of no effect.” 

It appears that in that case the property insured was movable, 
consisting of a stock of groceries and fixtures which had been 
sold on credit, and, the purchase price not having been paid, the 
insured resumed possession of the property prior to the destruc- 
tion of it by fire. We there held that the term used must be 
understood as relating to a case where the assured had absolutely 
and permanently divested herself of all interest in the subject- 
matter of the insurance; being then without any interest at the 
time of loss, the insured could claim no injury, and the policy 
was null and void. But we held that, by the effect of the implied 
resolutory clause in the sale on credit, the assured was restored 
to the possession and ownership of the property as if no sale 
or transfer had taken place; and that her interest, which had 
been parted with only on condition of her being paid the price, 
cannot be said to have absolutely terminated; and that, while 
there had been a suspension of the risk during the time that the 
purchaser had possession of the movable property, the risk revived 
as soon as the property reverted back to the insured. This 
decision, in so far as it may be contrary to the law in the decision 
of the case presently under consideration, is overruled. 

We have also been referred to our decision in Lapene & Ferre 
vs. Penn Mutual Ins. Co., 8 La. Ann 1, 58 Am. Dec. 668, where 
a maritime policy of insurance was under consideration. We 
therein follow the Supreme Court of the United States in ad- 
miralty cases; and the decision is without application here. 

The judgment appealed from is reversed. It is further ordered, 
adjudged, and decreed that there be judgment in favor of defend- 
ant, dismissing plaintiffs’ demand at its costs in both courts. 


ore —-—-—- 


COURT OF APPEALS OF KENTUCKY. 


CONNECTICUT FIRE INS. CO. 
vs. 
MOORE.* 


INSURANCE AGENTS—NOTICE TO AGENT. Lo 
Notice to an insurance agent intrusted with the duty of soliciting insurance, 
delivering policies, etc., of additional insurance on property covered by 


* Decision rendered, May 22,1913. 156 S. W. Rep. 867. 
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a policy, which prohibited additional insurance without the insurer’s 
consent indorsed on the policy, was notice to the company. 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


INSURANCE AGENTS— WAIVER BY AGENT. 


An insurance agent intrusted with the duty of soliciting insurance, deliver- 
ing policies, etc., could, during the continuance of the policy, and before 
a fire, waive a provision of the policy prohibiting additional insurance 
without the consent of the company indorsed thereon. 

(For other cases, see Insurance, Cent. Dig. §§ 948-951, 956-965; Dec. Dig. § 
375.) 


ACTIONS ON POLICIES—EVIDENCE—ADMISSIONS OF AGENT. 


In an action on a fire insurance policy, proof of admissions by an insurance 
agent intrusted with the duty of soliciting insurance, delivering 
policies, etc., made before a fire, showing knowledge of additional in- 
surance on ‘the property, was admissible as substantive evidence of 
a waiver of a provision of the policy prohibiting additional insurance 
without the consent of the company indorsed thereon, it being within 
the scope of his authority to make an admission binding on the com- 
pany, and hence it was immaterial whether such admissions were 
competent to contradict his testimony; he having been called as a 
witness for plaintiff. 


(For other a see Insurance, Cent. Dig. §§ 1555, 1687, 1688, 1699; Dec. 
Dig. § 664 


Appeal from Circuit Court, Hickman County. 
Action by Mona M. Moore against the Connecticut Fire In- 
surance Company. Judgment for plaintiff, and defendant ap- 


peals. Reversed and remanded. 


OLIVER & OLIVER, of Paducah, for Appellant. 

E. M. BruMMAL and BENNETT, Rospins & THomas, all of 
Clinton, for Appellee. 

Cuay, C. 

Plaintiff, Mona M. Moore, was engaged in the millinery busi- 
ness in the town of Clinton, Ky. On March 28, 1911, the Con- 
necticut Fire Insurance Company issued to her a policy insuring 
her stock against fire in the sum of $500. During the life of 
the policy her stock of goods was destroyed by fire. She brought 
this action to recover the amount of the policy. A trial before 
a jury resulted in a verdict and judgment in her favor in the sum 
of $500. The insurance company appeals. 

[1] The first error relied on is the failure of the trial court 
to sustain the company’s motion for a judgment notwithstanding 
the verdict. The petition sets forth the issuance of the policy, 
the payment of the premiums, and the fact that the stock of 
goods was destroyed by fire. It further alleges that the defend- 
ant had broken the conditions of its contract, in that it had re- 
fused and failed to pay plaintiff the full amount of the insurance 
or any part thereof, although the same had been due since the 

-day of , 1911. The petition utterly fails to show the 
value of the goods destroyed, or to allege that plaintiff sustained 
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any loss under the policy. On the trial the circuit court per- 
mitted two witnesses to testify as to the value of the stocks de- 
stroyed, but instructed the jury that this evidence was admissible 
only on the question whether the plaintiff herself set fire to the 
goods or caused some one else to set fire to them. ‘The question 
of the value of the goods or the loss sustained by the plaintiff 
was not submitted to the jury. Plaintiff contends that the defect 
in the petition was cured by the verdict. In the case of Wilson 
vs. Hunt’s Adm’r, 6 B. Mon. 379, it is said: ‘When the ver- 
dict can be fairly considered as establishing between the parties 
the very fact which should have been but is not precisely averred 
in the declaration, and especially when it clearly appears that 
that fact was understood by the parties to be the point in issue 
to be decided by the jury, it would be unnecessary for the ends 
of justice, and would be worse than useless to send the case back 
from this court, in order that the declaration should be amended 
by introducing that fact, and that it should again be presented 
for the decision of a jury.” In the case of Title Guaranty & 
Surety Co. vs. Commonwealth, 141 Ky. 570, 133 S. W. 577, 
another statement of the rule is as follows: “* * * Where 
the parties have attempted to join an issue to be tried, and which 
has been tried, however defective in form the pleadings may be, 
a verdict for the one or the other will be held to cure such 
defective pleadings; that is, will cure them as to their form sup- 
plying all omitted necessary averments concerning essential facts 
relied on, provided the proof or admission of such facts was 
necessarily considered before the verdict could have been ren- 
dered. ‘Then, if such facts, when considered as if properly 
pleaded as to form, do not entitle the party obtaining the verdict 
to that relief in law, the judgment will be for his adversary. Hill 
vs. Ragland et al., 114 Ky. 209 [70 S. W. 634, 24 Ky. Law 
Rep. 1053].”” On the other hand, where there has been a total 
omission to state a cause of action, or where some fact essential 
to the cause of action has been wholly omitted, the verdict will 
not cure the defect. Drake’s Adm’r vs. Semonin & Dixon, 82 
Ky. 294. In this case the petition did not show that the goods 
destroyed had any value, or that plaintiff sustained any loss by 
the fire. There being no allegation of loss, proof of loss was 
not admissible, and none was admitted for the purpose of show- 
ing loss. The only evidence as to the value of the goods destroyed 
was admitted for an entirely different purpose. No loss was 
proved or admitted. The issue of loss or damage to the goods 
was not submitted to the jury. While we have been very liberal 
in applying the rule that a verdict will cure a defect in the plead- 
ings, we have never gone to the extent of holding that where the 
petition fails to state a cause of action or some fact essential 
to the cause of action, and there is neither an admission nor 
proof of this fact, nor a submission of the question to the jury, 
such defect in the petition will be cured by the verdict. Not- 
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withstanding this fact, however, defendant was not entitled to 
a judgment notwithstanding the verdict. The record shows 
that at the close of the evidence it asked a peremptory instruc- 
tion in its favor. 

[2] As there was neither allegation nor proof of loss, the 
motion for the peremptory should have been sustained. It is 
the rule that, where a party asks for a peremptory instruction 
which should have been given, he is not thereafter entitled to a 
judgment notwithstanding the verdict, but only to a new trial 
for the error of the court in refusing the peremptory. Mast, 
Crowell & Kirkpatrick vs. Lehman, 100 Ky. 464, 38 S. W. 1056, 
18 Ky. Law Rep. 949; Louisville Ry. Co. vs. Hibbitt, 139 Ky. 
43, 129 S. W. 319, 139 Am. St. Rep. 464. 

[3] The policy sued on provides that “the sum for which this 
company is liable pursuant to this policy shall be payable sixty 
days after due notice, ascertainment, estimate, and satisfactory 
proof of the loss have been received by this company.” The fire 
occurred on November 24, 1911. Suit was brought’on January 
22, 1912. Among the defenses interposed by the company was 
a plea in abatement, based on the fact that suit was prematurely 
brought. To avoid the effect of this plea plaintiff alleged that 
before the commencement of the action defendant had denied 
all liability undér the policy, and had thereby waived proof of 
loss. The proof offered by plaintiff on the question was the 
testimony of Earnest Reid, who stated that he had read a letter 
from the defendant to its local agent, J. M. Kemp, denying liabil- 
ity under the policy. Reid made a copy of the letter, and was 
permitted, over the objection of the defendant, to read the copy. 
Defendant’s agent testified that he delivered the letter to defend- 
ant’s attorney. Where a party desires to introduce proof of 
the contents of a letter in the possession of the adverse party, the 
proper practice is to serve notice on the adverse party to produce 
the letter. In the event of his failure to do so, other evidence 
of the contents of the letter is not admissible. Heilman Milling 
Co. vs. Hotaling, 53 S. W. 655, 21 Ky. Law Rep. 950. In this 
case there was no notice to the defendant to produce the letter, 
and proof of the contents of the letter should not have been 
admitted. 

[4] The policy contained a provision to the effect that no 
additional insurance was to be taken out upon the stock of the 
plaintiff without the. consent of the company indorsed on the 
policy. Plaintiff pleaded a waiver of this provision. Plaintiff 
proved by herself and one other witness that defendant’s local 
agent not only knew of the additional insurance, but consented 
thereto. This consent was given at the time the policy herein 
involved was taken out. In addition to this evidence there was 
evidence to the effect that knowledge of the additional insurance 
was brought home to defendant’s agent for a considerable time 
before the fire. It was shown that he admitted knowledge of 
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the additional insurance in the presence of several witnessess. 
It is insisted that the effect of the evidence that at the time of 
the negotiations for the insurance defendant’s agent was notified 
of plaintiff’s intention to take out additional insurance, and the 
fact that he said it was all right, is to vary or alter the terms of 
the written contract without an allegation or proof of fraud or 
mistake. We do not so construe this evidence. The. provision 
of the contract was admitted; the evidence was offered merely 
to show a waiver, and it was competent for this purpose. 

[5-8] It is further insisted that plaintiff had no right to con- 
tradict her witness Kemp. Kemp was put upon the stand for 
the purpose of testifying as to the receipt of the letter from 
the company in which it denied liability. On cross-examination 
he was asked by counsel for defendant if he had ever given his 
consent or assent to additional insurance. He replied in the 
negative. Thereafter plaintiff’s counsel asked him when it was 
that he for the first time heard of the additional insurance. 
The witness replied that he had never heard of it. He was then 
asked if he did not know that the additional policy had been 
issued for at least thirty days before the fire. He answered no. 
He was then asked if some time before the fire he had not had 
a conversation with Earnest Reid, in which he told Reid that he 
knew that a policy of $500 had been issued by Samuels & Ram- 
sey on the stock of goods. Witness answered in the negative. 
He was then asked if, during the pendency of the suit, he had 
not stated in the jury room and in the presence of Joe Bennett, 
Mitt Jackson, and Bullock Samuels that Bullock Samuels told 
him some time before that he had insured this stock of goods 
in the Norwich-Union Fire Insurance Company. Witness an- 
swered in the negative. Section 596 of the Civil Code provides 
that the party producing the witness is not allowed to impeach 
his credit by evidence of bad character, unless it was indispen- 
sable that the party should produce him; but he may contradict 
him by other evidence and by showing that he has made state- 
ments different from his present testimony. Construing this 
section, it is held that when a party introduces a witness to prove 
certain facts, and the witness states that they did not transpire, 
he cannot then introduce other witnesses to prove that the witness 
had said to them that the facts he had inquired about did tran- 
spire. But, where a witness states a fact prejudicial to the party 
calling him, the latter may be allowed to show that the fact 
does not exist by proving that the witness had made statements 
to others inconsistent with his present testimony. Champ vs. 
Commonwealth, 2 Metc. 17, 74 Am. Dec. 388; Blackburn vs. 
Commonwealth, 12 Bush, 181; Bergman vs. Solomon, 143 Ky. 
581, 136 S. W. to1o. It is argued that defendant’s agent in 
this case simply failed to prove the fact of knowledge, but did 
not state any fact prejudicial to the plaintiff; therefore, evidence 
of the fact that he had stated outside of court that he had such 
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knowledge was not competent for the purpose of contradicting 
him. Whether such evidence was competent to contradict the 
witness under the foregoing provisions of the Code we deem it 
unnecessary to decide. In the present case Kemp was defend- 
ant’s agent intrusted with the duty of soliciting insurance, deliv- 
ering policies, etc. He was still defendant’s agent at the time 
of the trial. Notice to him of additional insurance was notice 
to the company. ‘The insurance in question being still in force, 
and the additional insurance having been obtained during the 
continuance of the policy in question, and he having authority 
to waive the additional insurance clause it was likewise within 
the scope of his authority to make an admission that was bind- 
ing both on him and the company; therefore, his statements to 
the effect that he had received notice of the additional insurance 
some time before the fire were admissible as substantive evidence. 

We find no error in the instructions except that they assume, 
without allegation or proof to that effect, that plaintiff incurred 
a loss of $500. 

Upon the return of the case plaintiff will be permitted to 
amend her petition. 

Judgment reversed, and cause remanded for a new trial con- 
sistent with this opinion. 


WESTERN INS. CO. vs. ASHBY. (No. 8,004.)* 
(Appellate Court of Indiana, Division No. 1.) 


CONDITIONS—INVALIDITY. 


Provisions in a fire policy that it shall be void upon breach of certain 
conditions merely allow it to be avoided at the option of the insurer, 
who must, after notice of the breach, act with reasonable promptness, 
notify the insured of its election, and tender back the unearned pre- 
mium. 

(For other cases, see Insurance, Cent. Dig. §§ 703, 761, 780, 826, 840, 904; 
Dec. Dig. § 310.) 


FIRE INSURANCE—INSURANCE BROKERS. 


An insurance broker, acting within the scope of his authority, is the 
agent of the company from which he secures insurance, and his 
knowledge relating to the risk is binding on the company, though not 
communicated to it. 


(For other cases, see Insurance, Cent. Dig. §§ 96-113, 125; Dec. Dig. § 95.) 


FIRE INSURANCE—LOSS—WAIVER. 


Where a fire insurance company has knowledge of facts which will enable 
it to declare the policy void, and it requires proof of loss, failing to 


* Decision rendered, June 5, 1913. 102 N. E. Rep. 45. 
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give timely notice of its election to avoid the policy, it waives the 
right to defeat a recovery for those reasons. 

(For other cases, see Insurance, Cent. Dig. §§ 1071-1077; Dec. Dig. § 
396.) 


FIRE INSURANCE—LIABILITY. 

In an action on a fire policy, evidence held sufficient to sustain a finding 
that the insurer had waived the breach of conditions which entitled it 
to avoid the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 

FIRE INSURANCE—EVIDENCE—ADMISSIBILITY. 

In an action on a fire policy, where the insurer set up as a breach of con- 
ditions that plaintiff’s title to the property was not absolute, evidence 
of the knowledge of the broker effecting the insurance as to the nature 
of plaintiff’s title is admissible, because his knowledge must be im- 
puted to the company. ; 

(For other cases, see Insurance, Cent. Dig. $$ 968-997; Dec. Dig. § 378.) 


CITIZENS’ SAVINGS BANK & TRUST CO. vs. FITCH- 
BURG MUT. FIRE INS. CO.* 


(Supreme Court of Vermont. Caledonia.) 


ACTION—EVIDENCE OF LOSS—VALUE OF OLD BUILDING. 

Where the insured claimed a total loss of its bank building, but had built 
upon some of the walls left standing an had used some of the fixtures 
of its banking rooms, in explanation of which it showed that while the 
property was worthless it was used to expedite the work of recon- 
struction solely for the convenience of its business, evidence that the 
walls and fixtures were practically worthless and that it was necessary 
to remove and replace several thousand brick to incur expense in 
shoring up the wall, that the use of the old walls was difficult, and 
that on account of the weakened foundation the floors had settled, was 
admissible as sustaining the claim of a total loss. 


(For other cases, see Insurance, Cent. Dig. § 1696; Dec. Dig. § 661.) 


TOTAL LOSS—EVIDENCE—VALUE OF DEBRIS. 

Where plaintiff claimed a total loss of its bank building and that it would 
have been better to have had the walls out of the way rather than to 
use them, and defendant’s witness described the condition of the 
walls and what was necessarily done in clearing away the debris, 
evidence that it cost about $4,000 to clear away the old material not 
used, and as to the cost of the coverings to protect the public and 
plaintiff's tenants was admissible, where there was nothing to indicate 
that anything was done to protect the tenants that was not necessarily 
done to protect the public. 





* Decision rendered, June 2, 1913. 86 Atl. Rep. 1056. 
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ACTION ON POLICY—EVIDENCE AS TO VALUE—GRADE OF 
BUILDING. 

Where the insured claimed a total loss of its bank building, evidence that 
the old building had the cheapest finish that could be used, that the 
circular windows in the upper story made the building less valuable 
and that the old vault used in reconstructing the building was not 
modern and up to date was admissible. 


(For other cases, see Insurance, Cent. Dig. § 1696; Dec. Dig. § 661.) 


oro 


KESLER vs. FARMERS’ MUT. FIRE & LIGHTNING INS. 
ASS’N.* 


(Supreme Court of Iowa.) 


COUNTY MUTUAL FIRE INSURANCE COMPANIES—POWERS— 
CONSENT TO REMOVAL OF PROPERTY INSURED TO OUT- 
SIDE TERRITORY. 

A county mutual insurance association organized under Code 1873, § 1160, 
as amended by Code Supp. 1907, $§ 1759a, 1759b, authorizing the or- 
ganization of mutual fire insurance companies with authority to do 
business within the county in which the principal place of business is 
located, or counties contiguous thereto, may consent to the removal of 
property insured within its territory to a point outside the territory. 


(For other cases, see Insurance, Cent: Dig. §§ 71-75; Dec. Dig. § 57.) 


MUTUAL FIRE INSURANCE ASSOCIATION—REMOVAL OF IN- 
SURED PROPERTY—CONSENT BY COMPANY—EVIDENCE. 


Where the secretary of a county mutual fire insurance company issuing a 
policy on property within its county knew of the removal of the prop- 
erty to another county and consented thereto, and agreed to furnish a 
written statement of consent, and subsequently the board of directors 
levied and collected assessments on the policy with knowledge of the 
removal, the company consented to the removal and was liable for the 
loss notwithstanding a provision in the by-laws that the company 
should not be liable for loss when the property insured had been 
removed from the premises described in the application and policy 
unless written consent was obtained. 

(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 


FIRE INSURANCE—BY-LAWS—WAIVER. 
A by-law of a county mutual fire insurance company, providing that the 
company will not be liable for loss when the property insured is off 


the premises described in the application and policy, is made for the 
benefit of the company and may be waived by it. 


(For other cases, see Insurance, Cent. Dig. § 66; Dec. Dig. § 54.) 


FIRE INSURANCE—AGENTS—POWERS. 


Under Code 1897, § 1750, providing that any officer of an insurance com- 
pany shall be the agent of the company with authority to transact 
business within the scope of the employment, a county mutual fire 





* Decision rendered, June 6, 1913. 141 N. W. Rep. 954. 
Vol. XLII.—74. 
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insurance company is bound by notice to its secretary of the removal 
from the county of property insured within the county, and by a con- 
sent by the secretary to the removal though the consent is not in 
writing indorsed on the policy as provided by the by-laws of the com- 
pany. 

(For other cases, see Insurance, Cent. Dig. § 70; Dec. Dig. § 56.) 


FIRE INSURANCE—ACTIONS—VENUE. 


Under Code 1897, § 3499, providing that any insurance company may be 
sued in the county in which the loss occurred, an action against a 
county mutual fire insurance company authorized to transact business 
in a county and adjoining counties and consenting to the removal of 
property insured in the county to a contiguous county, where it ac- 
cepted assessments on the policy, and where a loss occurred, is properly 
brought in the contiguous county. 


(For other cases, see Insurance, Cent. Dig. §§ 1536-1539; Dec. Dig. § 618.) 


GASKILL vs. NORTHERN ASSUR. CO.* 
(Supreme Court of Washington.) 


FIRE INSURANCE—KNOWLEDGE OF AGENT—KNOWLEDGE OF 
INSURER. 


The actual knowledge of a local insurance agent issuing a fire policy on the 
separate property of a wife in the name of her husband that the 
property belongs to the wife is the knowledge of insurer, so as to make 
the agent’s mistake the mistake of insurer, of which it cannot take 
advantage; the agent admitting that he unthinkingly issued the pol- 
icy in the name of the husband. 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


FIRE INSURANCE—MISTAKE—REFORMATION. 


Where a local insurance agent issuing a fire policy on the separate property 
of a wife in the name of her husband knew that the property belonged 
to the wife and unthinkingly inserted in the policy the name of the 
husband and there was no fraud or misrepresentation on the part of 
the husband and wife and it was the intention of the parties to insure 
the property by a binding contract, the policy could be reformed on the 
ground of mistake so as to make the insurer liable. 


(For other cases, see Insurance, Cent. Dig. §§ 265-272; Dec. Dig. § 143. 


FIRE INSURANCE — ACTIONS — ISSUE — REFORMATION OF 
POLICY. 


Where the complaint in an action on a fire policy did not ask for refor- 
mation, but alleged that insurer had notice of the mistake in issuing 
the policy in the name of a husband instead of the wife owning the 
property, and the evidence received without objection was sufficient to 
warrant reformation on the ground of mistake, and insurer did not 
claim surprise nor object on the ground that the right of reformation 
was not within the issues, it could not complain of the action of the 


* Decision rendered, June 2, 1913. 132 Pac. Rep. 643. 
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court treating the policy as reformed without entering a formal decree 
and entering judgment accordingly. 


(For other cases, see Insurance, Cent. Dig. §§ 265-272; Dec. Dig. § 143.) 
FIRE INSURANCE—REFORMATION OF CONTRACTS—PUBLIC 
POLICY. 


Where by mistake a fire insurance policy on the separate property of a 
wife is issued in the name of the husband, public policy does not pre- 
vent.the reformation of the policy and its enforcement as reformed. 


(For other cases, see Insurance, Cent. Dig. §§ 265-272; Dec. Dig. § 143.) 


QUEEN OF ARKANSAS INS. CO. vs. LASTER.* 


(Supreme Court of Arkansas.) 


ACTIONS ON POLICIES—QUESTIONS FOR JURY. 


In an action on a fire insurance policy on personal property, evidence held 
to make a question for the jury as to whether the insurance agent at 
the time of the application for insurance was informed of incum- 
brances on the property. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. § 
668.) 


BREACH OF WARRANTY—WAIVER—NOTICE TO AGENT. 


The warranty that there are no incumbrances on insured property is waived 
where the insurer’s agent is notified when the application is made for 
the’ policy that the property is incumbered. 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


BREACH OF WARRANTY—WAIVER—NOTICE TO AGENT—COL- 
LUSION. 


Where an insurance agent had no interest in the insured property, the 
fact that he was acquainted with insured and his daughter and worked 
in the same bank with the daughter, that he had a friendly feeling for 
both and was so much interested in procuring the insurance that he 
agreed to and did pay the premium, did not show such fraud and col- 
lusion as prevented notice to the agent of incumbrances on property, 
constituting notice to the company. 


(For other cases, see Insurance, Cent. Dig. § 998; Dec. Dig. § 380.) 


PROOFS OF LOSS—NECESSITY. 


The failure to furnish proofs of loss, as required by a contract of insur- 
ance, forfeits the policy and is a complete defense to any suit thereon. 


(For other cases, see Insurance, Cent. Dig. § 1323; Dec. Dig. § 536.) 


PROOFS OF LOSS—WAIVER. 

Where, after a fire, insured called at the company’s office and notified it of 
the fire and asked for blank proofs of loss, but was told by the ad- 
juster that he carried no blank proofs of loss and shortly afterwards 
the adjuster went to insured’s farm to adjust the loss, questioned in- 


* Decision rendered, May 5, 1913. 156 S. W. Rep. 848. 
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sured relative thereto, took down his statements, and, when told by in- 
sured that he was ready to furnish any information desired, stated 
that he had “all the proof he wanted,” formal proofs of loss as re- 
quired by the policy was waived, notwithstanding an agreement that 
any action in investigating the origin of the fire or in ascertaining the 
amount of the loss should not be a waiver of any of the conditions 
of the policy; the statement that he had all the proof he wanted being 
equivalent to a statement that he was satisfied as to the loss and had 
all the information relative thereto desired. 

(For other cases, see Insurance, Cent. Dig. §§ 1382-1390, 1405; Dec. Dig. 
§ 558.) 

PROOFS OF LOSS—WAIVER. 

A letter written insured after a fire by the insurance adjuster, stating that 
based on the information furnished up to that time, it was the opinion 
of the company that they were not in any way liable for any amount 
on account of the alleged loss was a denial of liability and a waiver 
of proofs of loss and hence an instruction that the denial of liability 
by the company was a waiver of proof of loss and the refusal to sub- 
mit the question whether the policy was forfeited by failure to furnish 
proof of loss were not erroneous. 


(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 559.) 


MILLER vs. PHENIX INS. CO. or Brooktyn, N. Y. 
(No. 16,034.)* 


(Supreme Court of Mississippi.) 


ACTION ON POLICY—QUESTION FOR JURY—GOOD FAITH IN 
OBTAINING OTHER INSURANCE. 

On evidence in an action on a policy, defended on the ground that the 
insured had not disclosed other insurance existing when the policy was 
written, held, that the question whether insured in honesty and good 
faith should have disclosed the fact of other insurance was for the 
jury. 

(For other cases, see Insurance, Cent. Dig. §$ 1556, 1732-1770; Dec. Dig. § 
668. ) 


AVOIDANCE OF POLICY—CONCEALMENT. 

Concealment and misrepresentation, generally speaking, are affirmative 
acts, and while mere silence may often be tantamount to concealment 
or misrepresentation, a mere failure to speak is not ipso facto a con- 
cealment, but the question is one of fact. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. § 
668. ) 


* Decision rendered, May 19, 1913. 61 S. Rep. 983. 
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LEDER vs. NATIONAL UNION FIRE INS. CO.* 
(Supreme Court of Michigan.) 


HARMLESS ERROR—RULING ON EVIDENCE. 

In an action on a policy insuring a launch and boathouse, the value of the 
boathouse was in issue, and a witness for defendant had answered the 
last question put to him as to which the objection made by plaintiff did 
not call for a ruling as to his competency on the question of value, 
and defendant then said that he would withdraw the question and ask 
a question and have the court overrule it and take an excep- 
tion, and the court stated that defendant had a ruling and might have 
an exception. Held that, as no question was pending and as the 
ruling merely anticipated counsel, defendant was not prejudiced. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 4140-4145, 4151, 
4158-4160; Dec. Dig. § 1048.) 


SUFFICIENCY OF EVIDENCE—VALUE OF PROPERTY. 

Verdict of $450 for plaintiff against insurer of the boat and boathouse 
destroyed by fire held not so clearly against the weight of the evidence 
that the court would interfere to set it aside. 


(For other cases, see Insurance, Cent, Dig. §§ 1555, 1707-1728; Dec, Dig, § 
665.) 





* Decision rendered, May 28, 1913. 141 N. W. Rep. 646. 
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NIAGARA FIRE INS. CO. vs. LOLLAR.* 
(Court of Civil Appeals of Texas. Texarkana.) 


FIRE INSURANCE—ACTIONS—PETITION—SUFFICIENCY. 


A petition in an action on a fire insurance contract, which alleges the 
existence of a parol contract which does not require proof of loss 
as a condition precedent to an action for a loss, and which does not 
contain agreements as to sole unconditional ownership and actual 
value of the property damaged or destroyed, is sufficient as against the 
objection that it does not allege the furnishing of proofs of loss or 
plaintiff's unconditional and sole ownership and the actual value of 
the property damaged or destroyed. 


(For other cases, see Insurance, Cent. Dig. §§ 1593, 1596, 1598, 1603-1606, 
1608; Dec. Dig. § 634.) 


On Motion for Rehearing. 
FIRE INSURANCE—ACTIONS—PETITION—SUFFICIENCY. 
A petition in an action on a fire insurance contract, which alleges facts 


authorizing proofs of either a written or an oral contract of insur- 
ance, is not demurrable. 


(For other cases, see Insurance, Cent. Dig. $§ 1575-1580, 1584-1586, 1592, 
1598; Dec. Dig. § 629. 


+ Decision rendered, April z 1913. On Motion for rehearing, May 1, 
1913. 156 S. W. Rep. 1140. ; 
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CONTINENTAL INS. CO. vs. HULL.* 
(Supreme Court of Oklahoma.) 


SERVICE ON FOREIGN INSURANCE COMPANY—REPEAL OF 
STATUTE. 

Section 5609, Comp. Laws 1909, being section 3947, Stats. 1893, was not 
repealed by section 3738, Comp. Laws 1909, and service of summons 
duly made upon the chief officer of the agency of a foreign insurance 
company, as authorized by section 5609, Comp. Laws 1909, is valid. 

(For other cases, see Insurance, Cent. Dig. § 33; Dec. Dig. § 26.) 


* Decision rendered, May 6, 1913. Rehearing denied, June 10, 1913. 132 
Pac. Rep. 657. Syllabus by the Court. 
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AUSTIN FIRE INS. CO. vs. SAYLES er at.* 
(Court of Civil Appeals of Texas. Ft. Worth.) 


AGENTS—AUTHORITY—REDELIVERY OF CANCELED POLICY. 


An agent of an insurance company, as defined in Rev. Civ. St. 1911, art. 
4961, with authority to issue and deliver policies, has authority to re- 
deliver a policy of insurance theretofore canceled, and his act will bind 
the company unless procured by fraud. 


(For other cases, see Insurance, Cent. Dig. §§ 276-291; Dec. Dig. § 145.) 


INSTRUCTIONS—AUTHORITY OF AGENT. 


In an action on an insurance policy, which had been canceled and later 
redelivered by the agent of the company, instructions which are cal- 
culated to induce the jury to believe that the company must have ex- 
pressly authorized its agent to redeliver the canceled policy before it 
would be bound thereby are misleading and properly refused. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. 
§ 669.) 


* Decision rendered, April 12, 1913. Rehearing denied, May 24, 1913. 
157 S. W. Rep. 272. 
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MARINE. 


COURT OF CIVIL APPEALS OF TEXAS. 
GALVESTON. 
MANNHEIM INS. CO. 


vs. 


CHARLES CLARKE & CO.* 


PLACE OF LOSS—QUESTION OF LAW. 

In an action on a policy of marine insurance, where the undisputed evi- 
dence showed that the vessel was lost in a river in which the tide from 
the Mexican gulf ebbed and flowed, the question whether the vessei 
was in gulf waters was one of law for the court. ° 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
668.) 


MARINE INSURANCE — CONSTRUCTION OF POLICY — “GULF 
WATERS’—“SEA.” 


A policy of marine insurance provided, in a typewritten clause, that it 
should be in force only while the vessel was used in the gulf waters of 
the United States between Key West and the mouth of the Rio Grande 
river. Another clause of the policy, which was part of the printed 
form, declared that it was the intention of the insurer to indemnify 
the insured for loss or hurt to the vessel for which it might be liable 
against the adventures and perils of the harbors, bays, sounds, seas, 
rivers, and other waters as above named. The vessel was lost in a 
river in which the gulf tide ebbed and flowed. Held, that it was lost 
in gulf waters within the purview of the policy; the expression “gulf 
waters,” like the word “sea,” including not only the high seas, but the 
bays, inlets, and rivers as high up as the tide ebbs and flows. 

(For other cases, see Insurance, Cent. Dig. §§ 1088-1090, 1093, 1103-1105; 
Dec. Dig. § 402.) 


(For other definitions, see Words and Phrases, vol. 7, pp. 6359-6360.) 


MARINE INSURANCE—CONDITIONS—WATCHMAN. 


A warranty in a policy of marine insurance that a competent watchman 
should always be on board was sufficiently complied with where a 
competent member of the crew was always detailed as a watchman; 
the fact that different members of the crew were required to stand 
different watches, and that they also performed other duties, not 
being in violation of the warranty. 


(For other cases, see Insurance, Cent. Dig. § 710; Dec. Dig. § 313.) 


MARINE INSURANCE — WARRANTIES — WATCHMAN — COM- 
PETENCY. 

A policy of marine insurance, providing that the vessel should always have 
a competent watchman on board, is not avoided by proof that, on the 
occasion of the accident, the watchman went to sleep, and through his 


* Decision rendered, Feb. 20, 1913. On motion for rehearing, April 24, 
1913. Dissenting opinion May 2, 1913. 157 S. W. Rep. 291. 
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negligence the vessel was lost; the owner complying with the warranty 
by providing a watchman who was competent. 


(For other cases, see Insurance, Cent. Dig. § 710; Dec. Dig. § 313.) 


MARINE INSURANCE—“PERILS OF THE SEA.” 


Where a vessel is insured against the adventures and perils of the har- 
bors, bays, sounds, seas, rivers, and Mexican gulf waters, those perils 
include only the natural accidents peculiar to the elements, and not 
those which happen only by the intervention of man and may be pre- 
vented by human prudence; consequently such a policy will not sup- 
port recovery where the vessel was lost through the failure of the 
watchman to close the sea valve, through which water was being taken 
for the boiler, so that the weight of water either tipped the vessel over, 
or caused it to tip so far that water ran in over its freeboard and 
sunk it. 


(For other cases, see Insurance, Cent. Dig. § 1091; Dec. Dig. § 403.) 
(For other definitions, see Words and Phrases, vol. 6 pp. 5295-5302.) 


e On Motion for Rehearing. 


MARINE INSURANCE—RECOVERY OF EXPENDITURES BY IN- 
SURER. 

Where a marine insurer, under an agreement that a tug should be raised 
for the benefit of all concerned, but that any action taken to salve the 
tug would not affect the terms of the policy, but would merely be 
considered as done for the benefit of all concerned, expended money 
in raising the sunken vessel, it is entitled to recover back such expen- 
ditures; it appearing that it was not liable under the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1500, 1501; Dec. Dig. § 601.) 


Appeal from District Court, Galveston County; Clay S. Brigg, 
Judge. 

Action by Charles Clarke, doing business under the name of 
Charles Clarke & Co., against the Mannheim Insurance Company 
From a judgment for plaintiff, defendant appeals. Reversed and 
rendered. 


W. T. ARMstrRonc and Wo. B. Lockart, both of Galveston, 
for Appellant. 
James B. & CHarLEs J. Stusss, of Galveston, for Appellee. 


McMEans, J. 

Charles Clarke, doing business in the name of Charles Clarke 
& Co., appellee, brought this suit against the Mannheim Insur- 
ance Company, appellant, on a marine insurance policy, to re- 
cover damages occasioned by the sinking of the steam tug Sem- 
inole while moored to the steamboat Alarm, while alleged to be 
“in the gulf waters of the United States between Key West, 
Fla., and the mouth of the Rio Grande del Norte, near the 
wharf in the Atchafalaya river, at Morgan City, La.” He al- 
leged that the sinking of the tug was partly caused by entrance 
of water into the port water tank, through a sea valve in or 
near the bottom of the tug, which was used for filling the water 
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tank when she was in fresh water suitable for the boilers; that 
she was lying with her port side next to the steamer Alarm; that 
just before she sank more water had been admitted into the port 
than into the starboard tank, and the weight thereof, pressing 
downward upon that side, listed one or both vessels and forced 
the Seminole from her contact with the Alarm, allowing her to 
lurch suddenly to port, and admitting large quantities of water 
over her low freeboard and rail through the doors of the engine 
and fire rooms, causing her to sink. He furthermore alleged 
that the sea valve was in good order. He further alleged his 
ownership of the tug, the execution of the policy, and the terms 
and conditions of the same upon which he relied. He further 
alleged the measures that were taken in conjunction or with the 
concurrence of defendant, after she sank, to raise, repair, and 
put the tug in order; that reasonable and necessary expenses for 
work and material were thereby incurred and paid by him, for 
which he alleged that defendant was liable for ten-thirteenths, 
and that the amount claimed by him was subject to a pro rata 
credit of smaller disbursements made by defendant in relation to 
the damages named, of the amount of which he was ready and 
willing to allow when property presented. He further alleged 
that defendant had failed to pay him his pro rata, or any part, 
of the said expenses, on the ground that the tug was not sea- 
worthy, and denied that the tug was unseaworthy for the reasons 
claimed by defendant. Defendant answered by general demurrer, 
special exceptions, general denial, and filed a plea in reconven- 
tion, in which it denied that under the exceptions and warranties 
contained in the policy it was liable for any of the expenses 
incurred and paid by plaintiff in raising and repairing the tug, 
and alleged that upon being notified by plaintiff of the sinking 
of the tug, it sent one T. J. Anderson, a skilled ship and engineer 
surveyor, to Morgan City, and it was agreed by plaintiff and 
defendant that they, through their representatives, T. J. Ander- 
son and W. H. Crosby, would undertake the raising of the tug 
for the benefit of all concerned, and according to the ratio of 
interest at stake, strictly in accordance with the terms and con- 
ditions of the policy, and that any action taken by said represen- 
tatives in their efforts to salve the tug would in no way be mis- 
construed or affect the terms of the policy; that pursuant to 
said agreement, and in accordance with the terms of the policy, 
providing that the acts of the insured or insurers, or agents, in 
recovering, saving, and preserving the property insured in case 
of disaster, should not be considered as affirming or denying any 
liability under the policy, but that such acts should be considered 
as done for the benefit of all concerned, and without prejudice 
to the rights of either party; the said Anderson and Crosby 
successfully raised said tug, and set the tug afloat, and she was 
delivered to and accepted by plaintiff at Morgan City for his 
use; that in the work, and with the knowledge and consent of 
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plaintiff, the defendant necessarily incurred and paid expenses, 
itemized list of which is set out in the answer; that on the 
raising of the tug and since then defendant learned that the tug 
was not caused to sink by any of the perils insured against by 
the terms of the policy, but by a cause or causes specially ex- 
cepted by the terms of the policy from the risks and liabilities 
undertaken by the defendant therein. Defendant set out in detail 
the various exceptions and warranties in the policy relied on 
as defenses, and denied that it was liable for any of the expenses 
sued for by plaintiff, but that plaintiff was justly indebted to 
it for the expenses it had paid, for the amount of which it 
prayed judgment. The case was tried before a jury, and re- 
sulted in a verdict and judgment for plaintiff for $3,090.34, with 
6 per cent per annum interest: theron from May 1, 1910, from 
which judgment the defendant, after its motion for a new trial 
had been overruled, has appealed. 

[1, 2] The policy of insurance sued upon is an ordinary marine 
insurance policy, and insured the tug Seminole, which was valued 
at $13,000, in the sum of $10,000, from noon on the 29th day of 
September, 1909, until noon on the 29th day of September, 1910. 
Practically all of the policy was upon a printed form, but the 
following provision was inserted by typewriting: “Limited to 
the use of the gulf waters of the United States, between Key 
West, Fla., and the mouth of the Rio Grande del Norte, both 
inclusive.” One of the printed provisions of the policy is as 
follows: “Any deviation beyond the limits named in this pol- 
icy shall void this policy, but upon return of said vessel within 
the limits named herein this policy shall reattach and continue 
in full force and effect, but never beyond the date hereinafter 
set for the termination of this policy, and provided only no 
disaster has occurred during said deviation.” Another printed 
clause of the policy is as follows: “It is the intent of this in- 
surance company by this policy to fully indemnify the insured 
for this company’s proportion of all general average charges, 
salvage expenses and loss, damage, detriment or hurt to said 
vessel for which it may be liable under this policy, against the 
adventures and perils of the harbors, bays, sounds, seas, rivers 
and other waters as above named, and fires that shall come to 
the hurt, detriment or damage of said vessel or any part thereof.” 
Among the warranties assumed by the insured, as provided in 
the policy, was one which warranted that the tug “shall at all 
times have a competent watchman aboard.” 


The tug Seminole sank in the Atchafalaya River at Morgan 
City, La., on the night of January 13, 1913. The river from 
Morgan City to the open gulf is about 18 miles. There was 
evidence which justified the jury in finding, and in deference 
to the verdict we find, that the gulf tide at times ebbed and 
flowed at Morgan City, and even higher up the river; in other 
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words that the gulf waters by the action of the tides at times 
reach to and flow beyond Morgan City. 

Appellant Insurance Company requested the court to give to 
the jury its sixteenth special charge, which peremptorily in- 
structed a verdict for it on the ground that the tug, at the time 
she sank at Morgan City in the Atchafalaya River, was not with- 
in the waters to the use of which she was limited by the terms 
of the policy. It also requested the giving of its forty-fifth special 
charge, which instructed the jury to return a verdict for it on 
the ground that at the time the tug sank there was no contract 
in force between the parties covering the raising of the tug, 
because it sank in the river. The refusal of the court to give 
these two charges is made the basis of appellant’s first and 
second assignment of error. Under these assignments appellant 
advances the proposition that, the allegations of plaintiff’s peti- 
tion and the undisputed facts showing that the Seminole sank 
in the Atchafalaya River, which is 18 miles above its mouth, where 
it empties in the Atchafalaya Bay, the court, taking the words 
in their popular and received sense, should have held, and so 
instructed the jury, that the tug sank in river waters and not in 
gulf waters—that is, the waters of the gulf—and, since by its 
express terms the policy limited the Seminole to the use of the 
gulf waters of the United States between Key West, Fla., and 
the mouth of the Rio Grande, both inclusive, and provided that 
any deviation beyond the limits named in the policy should void 
the policy, which should only reattach upon her returning within 
the limits named, and then only in case no disaster had occurred 
in the interim, the court should have further held that she was 
not covered by the policy where and at the time she sank, and 
should have given the instructions requested. The pleadings 
and evidence showing beyond dispute that the tug at the time 
she sank was in the Atchafalaya River, 18 miles above its mouth; 
and, it being settled by the testimony and the jury’s verdict that 
the gulf waters reached Morgan City by the action of the tides, 
the question as to whether the tug was in gulf waters at the time 
becomes one of law. It may be stated in this connection, how- 
ever, that it was shown by the undisputed evidence that the Sem- 
inole had been running in the Atchafalaya River, up to Morgan 
City, “off and on,” since 1903. This testimony was admitted 
for the purpose of showing the understanding of the parties at 
the time the contract of insurance was executed, and for the 
further purpose of aiding in the interpretation of the contract. 

Appellant contends that the words “gulf waters” should be 
construed according to their plain, ordinary meaning, and that, 
so construed, gulf waters are waters of the gulfs, and river 
waters are the waters of the rivers, and that river waters become 
gulf waters when they have flowed down to and into the gulf 
and, conversely, gulf waters become river waters when, by. the 
action of the tides or winds, they have flowed or have been 
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blown into the rivers, that as long as water is in the river it is 
river water, and as long as it is in the gulf it is gulf water, 
and that therefore the provision of policy which limited the tug 
to gulf waters of the United States means just gulf waters or 
waters of the gulf and not river waters or waters of rivers. 
We think that the construction placed by appellant upon the pro- 
vision in question, when considered in connection with another 
provision of the policy, which we shall further on refer to, is 
too narrow and restrictive. If adopted, the policy would be 
voided whenever the tug, the uses of which were mainly applied 
in harbors and ports, should leave the gulf and enter a harbor 
or port; in other words, such a construction would cover losses 
only while the tug was in what is generally known and designated 
as the gulf. The following language of the policy itself forbids 
such a construction: “It is the intent of the insurance company 
by this policy to fully indemnify the insured for this company’s 
proportion of all general average charges, salvage expenses and 
loss, damage, detriment or hurt to said vessel for which it may 
be liable under this policy, against the adventures and perils of 
the harbors, bays, sounds, seas, rivers and other waters as above 
named,” etc. This language, taken in connection with the clause 
limiting the tug to gulf waters, and with which it is not incon- 
sistent, leads irresistibly to the conclusion that it was the intent 
of the insurance company to indemnify the insured for loss of 
or damage to the vessel while in any of the’ waters named, pro- 
vided the same were gulf waters. Surely such language is in- 
consistent with the construction that the vessel was insured only 
while it was in the open gulf. What then are “gulf waters”? 
These words have received judicial construction in this state. 

In Crary vs. Port Arthur Channel & Dock Co., 92 Tex. 275, 
47 S. W. 967, our Supreme Court had under construction articles 
721 and 722 of the Revised Statutes, the first of which reads as 
follows: “Article 721. This title shall embrace and include the 
creation of private corporations for the purpose of constructing, 
owning and operating deep water channels from the waters of 
the Gulf of Mexico along and across any of the bays on the 
coast of this state to the mainland, for the purpose of navigation 
and transportation, and for the construction, owning and operat- 
ing docks on the coast of this state for the protection and ac- 
commodation of ships, boats, and all kinds of vessels for naviga- 
tion, and their cargoes.” 

The Port Arthur Channel & Dock Company, having incorpor- 
ated under this statute, undertook to cut a channel, not from 
the gulf, but from a point on Sabine Pass about four miles from 
its entrance into the gulf of Mexico, and thence inland to 
Port Arthur, and sought to condemn Crary’s land for this pur- 
pose. In deciding the case upon certified questions from this 
court, Chief Justice Gaines, who delivered the opinion, says: 
“But it also insisted that the channel in question is not authorized 
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by the statute, for the reason that it does not start, ‘from the 
waters of the Gulf of Mexico,’ as prescribed in article 721. The 
contention seems to be that by ‘the waters of the gulf’ is meant 
the gulf itself. But we think the language in question is far 
more comprehensive than it would have been had the statute 
read ‘from the Gulf of Mexico.” We are clearly of the opinion 
that the terms are sufficiently broad to embrace at least all bays, 
inlets, and streams upon the gulf coast to the extent to which 
they are subject to the ebb and flow of the tide. We are also 
of the opinion that we should take judicial notice that the tide 
ebbs and flows through Sabine Pass. Peyroux vs. Howard, 7 
Pet. 324 [8 L. Ed. 7oo]. From these conclusions it follows, as 
we think, that a channel which proceeds from Sabine Pass pro- 
ceeds from ‘the waters of the gulf’ within the meaning of the 
provision under consideration.” 

The decision from which we have just quoted is not without 
authority to support it. We refer to Waring vs. Clark, 46 U. 
S. (5 How.) 441, 12 L. Ed. 326, where it is said that the “sea” 
as defined by the admiralty courts means, not only the “high 
seas,’ but the arms of the sea, waters flowing from it into ports 
and havens, and as high up rivers as the tide ebbs and flows. 
If such be the sea, certainly gulf waters may be construed to 
mean the waters as high up rivers as the tide ebbs and flows. 
Again that waters within the ebb and flow of the tides are con- 
sidered the sea is decided in the matter of In re Gwin’s Will, 1 
Tuck. (N. Y.) 44. See, also, Cole vs. White, 26 Wend. (N. 
Y.) 516. 

We think the cases cited, and especially the Port Arthur Chan- 
nel & Dock Company Case, is decisive of the question under 
consideration and that the refusal to give the special charges 
requested was not error. 

What we have said in disposing of appellant’s first and second 
assignments disposes of the third, fourth, and fifth assignments 
adversely to appellant’s contention; and the same, with the sev- 
eral propositions thereunder, are severally overruled. 

[3] Appellant’s eighteenth and nineteenth assignments of error 
are predicated upon the refusal of the court to give in charge to 
the jury, its eighteenth and forty-first special charges, to the 
effect that at the time the Seminole sank she did not have a 
competent watchman on board, and that their verdict must there- 
fore be for the defendant. As before stated, plaintiff by the 
terms of the policy expressly warranted that the Seminole “shall 
at all times have a competent watchman on board.” Defendant 
pleaded the warranty and its breach as a defense to plaintiff’s 
suit, and it may be conceded that the breach of this warranty 
would void the policy. 

On the day before the Seminole sank she had been lightering 
lumber from Morgan City out to a ‘schooner anchored about 40 
miles in the gulf. The tug, returning to Morgan City, reached 
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there about 10:30 at night. At about 11:30 the sea valve on the 
bottom of the tug toward her port side had been opened so as 
to admit fresh water into the tank for use in the boilers, but 
only to the port tank, as the starboard tank had already some 
water in it. A few minutes before 12 o’clock the chief engineer 
called to the foreman then on duty to close the valve, and he 
thought it had been closed, but when the tug was afterwards 
raised the valve was found open. The undisputed testimony 
shows that some member of the crew was always on watch on 
the tug, or, in other words, that some member of the crew was 
always kept on board as a watchman. Dave Roberts, a fireman, 
was on watch up to 12 o’clock that night. About 20 minutes 
before that hour the fireman, Taylor, was called to stand watch 
for the balance of that night, and he went on watch at 12 o’clock, 
and shortly after this the fireman Roberts and the chief engineer, 
who had been up until this time, retired and fell asleep. Taylor, 
prior to the time he was called, had been asleep, having retired 
before the tug reached Morgan City. He testified that he went 
on duty at 12 o'clock, relieving the other fireman, Roberts. He 
says he was told when he went on duty that the tug was taking 
water in her port tank, and was instructed to have her ready 
at 3 o'clock to go out. He further said: “As to what I did, I 
just laid down smoking cigarettes and went to sleep; I dropped 
off to sleep while I was reading and smoking cigarettes and 
waiting for the tank to fill up—taking water in that port tank— 
so I dropped to sleep while she was taking water. I woke up, 
and she was still taking water, and I dropped to sleep again, and 
I woke up again and she was going over. I laid down on the 
engine room floor; I had my head on a steam pipe for a pillow. 
When I woke up and saw she was going over I just ran out 
on the starboard side.” 

It was shown by the testimony that when a vessel is tied up 
for the night, expecting to leave early in the morning, the fire- 
man serves as watchman and is always on watch in the fireroom 
and on deck, or supposed to be. There was much evidence to 
the effect that Taylor was a competent watchman, notwithstand- 
ing his negligence on this occasion. When a tug is in commission, 
as the Seminole was, the crew, or some member of the crew, 
acts as watchman while lying at the dock. If out of service, and 
no crew aboard, an extra watchman is employed. D. W. Ryan 
testified in this connection: “As to what officer or member of 
a crew serve as watchman when the vessel is tied up for the night 
they are a deck hand or fireman. Anybody on board can act 
as watchman, it is always customary to handle it that way.” It 
may be conceded that the tug was caused to sink in part, at least, 
by reason of the failure of the fireman, who was on watch, to 
close the sea valve after the,port tank had been sufficiently filled. 
Appellant contends that, it having been shown by the uncontra- 
dicted evidence that the fireman, Taylor, who went on watch at 
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12 o'clock, went to sleep, and that he and all the officers and 
other members of the crew were asleep from about 12:20 until 
about 2:30 o’clock, when she sank, the tug did not therefore 
have a competent watchman, or, in fact any watchman on board 
from about 12:20 o’clock to the time she sank as required by 
the terms of the policy. 

[4] As the specific duties of a watchman, otherwise than may 
be implied from the word itself, are not defined in the policy, 
nor set out in the pleadings or evidence, any person aboard the 
tug, whose duty it was to give attention to such matters as af- 
fected the tug’s safety while moored at a dock at night, is, we 
think, in all essential respects a watchman. It was proven that 
Taylor was called to go on watch, and that he did go on watch, 
and that he was competent and reliable. The policy did not re- 
quire that the watchman should be one especially employed for 
that purpose, and the warranty was fully met by having at all 
times a competent watchman on board, although the person who 
performed this duty might have other duties to perform in the 
operation of the tug, and might have been negligent on this occa- 
sion, or that this duty may have been imposed on different mem- 
bers of the crew at different times. The requirement was that 
the tug should at all times have a watchman on board, and that 
he should be competent. No question is made by appellant as 
to the competency of others of the tug’s crew at the times they 
may have been on watch, and the jury was authorized by the 
evidence to find that Taylor was competent. 

We cannot distinguish this case, in principle, from that of 
Phoenix Ins. Co. vs. Coffman, 10 Tex. Civ. App. 631, 32 S. W. 
810. In that case the application for insurance contained an 
agreement that a watchman should be on the premises at night, 
and at all times when work was suspended. The property in- 
sured was burned, and it was shown that the watchman was 
asleep at the time the fire began. It was held that the insured, 
by employing a reliable watchman and charging him with the 
duty of watching the premises, substantially complied with the 
contract in that respect, though the watchman may have been 
asleep at the time of the fire. A writ of errors was refused. To 
the same effect is Burlington Ins. Co. vs. Coffman, 13 Tex. 
Civ. App. 439, 35 S. W. 406. In that case the warranty in the 
policy was as follows: “Warranted on the part of the assured 
that a watchman shall be kept on duty at night, or this policy 
shall be void.” It was shown that the insured kept a watchman 
in his employ to watch the premises at night. The fire occurred 
at night, at which time the watchman was asleep. The court 
says: “Upon very plain principles, the courts, while requiring 
a strict compliance with a warranty in insurance contracts, will 
not exact performance beyond its terms. What was required 
in this instance was that the insured should keep a watchman 
on duty upon the premises at night. The agreement was com- 
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plied with when he employed and kept such a servant upon the 
premises as a night watchman, provided he exercised reasonable 
care in the selection and retention of the person for that em- 
ployment. The provision does not stipulate whereabouts upon 
the premises the watchman should remain, nor does it stipulate 
that he should be constantly on the alert (citing Crocker vs. 
Insurance Co., 8 Cush. [Mass.] 79).” 

On the authority of the cases cited we hold that the warranty 
that the tug “shall at all times have a competent watchman on 
board” was fully complied with when the duty of watchman was 
assigned to ‘Taylor, who was shown to have been competent, and 
that the mere fact that Taylor was negligent on this occasion, 
and did not keep watch as he should have done, was not of 
itself a breach of the warranty. It was not error, therefore, to 
refuse to give the charges in question, and the assignments raising 
the point are overruled. 

Appellant presents its twenty-fifth, twenty-sixth, and twenty- 
seventh assigments of error together. The twenty-fifth complains 
of the refusal of the court to give its first requested special 
charge, which is as follows: “You are instructed that the sink- 
ing of the tug Seminole was not caused by any of the perils 
against which she was insured by the terms of the policy in 
this case, and your verdict will therefore be against the plaintiff 
and for the defendant.” The twenty-sixth complains that the 
verdict is contrary to the law as given in charge by the court, 
because the uncontradicted evidence, or at least the great prepon- 
derance of the evidence, shows that the sinking of the tug was 
caused by the intervention of man and could have been prevented 
by human prudence. The twenty-seventh assignment complains 
that the uncontradicted evidence, or at least the great prepon- 
derance of the evidence, showed that the tug did not sink because 
of a peril against which she was insured by the terms of the 
policy. 

[5] Appellant contends under these assignments that, the un- 
contradicted evidence having shown that the sinking of the tug 
was not caused by any violent action of wind or waves, or by 
her coming in contact with a rock or shoal or other external 
object, but solely and proximately by the leaving of her sea valve 
open, which permitted water to enter her hold and sink her, and 
which might have been prevented by proper care, her sinking 
was not caused by any adventure or peril against which she was 
insured by the terms of the policy. It may be conceded, and 
the evidence abundantly justifies the conclusion, that the prox- 
imate cause of the sinking of the tug was the entry of water 
into the vessel through the sea valve. The evidence shows that 
the Seminole was tied up alongside the steamboat Alarm. They 
were headed in opposite directions, and their port sides were 
together. Appellee’s theory of the cause of the sinking is that, as- 
the freeboard of the tug was higher than that of the steamboat, 
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it overlapped that of the latter, and when the tug was weighted 
down with the water running into her port side, her freeboard 
rested on that of the Alarm until the weight became so great that 
it caused one or both vessels to list, and forced the tug from 
her contact with the steamboat, allowing her to lurch suddenly 
to port, and admitting large quantities of water over her low 
freeboard and rail through the doors of the engine and fire- 
rooms. ‘There was some evidence that this was the cause of the 
tug‘s sinking, but this theory was strenuously combated by ap- 
pellant by testimony to the effect that the sinking could not have 
been caused in this way, but that it was due solely to the entry 
of water through the sea valve. As we view the law, it is im- 
material as to which of these theories is correct. The tug was 
insured against the “adventures and perils of the harbors, bays, 
sounds, seas and rivers and other waters as above named.” The 
court charged the jury that “the perils described and referred 
to by this policy of insurance denote the natural accidents pecu- 
liar to those elements which do not happen by the intervention 
of man, nor are to be prevented by human prudence.” If this 
be the law, and if the sinking of the tug was due to the entry 
of water through its sea valve as a proximate cause, although 
not as the sole proximate cause, then the verdict of the jury is 
indeed contrary to the law and to the court’s charge, and the 
judgment must be reversed. The inquiry then is, What are the 
adventures and perils of the harbors, bays, sounds, seas, and 
rivers, as those terms are used in the policy. 

The phrase “perils of the sea” has many times been judicially 
defined. Mr. Parsons in his work on Marine Insurance (volume 
1, p. 544) says: “The phrase ‘perils of the sea’ covers all 
losses or damages which arise from the extraordinary action of 
the wind or sea, or from inevitable accident directly connected 
with navigation, except those provided for in other parts of 
the policy, as captures and the like.” In 3 Kent’s Commentaries 
it is said that the phrase “perils of the sea’ denotes “natural 
accidents, peculiar to that element, which do not happen by the 
intervention of man, nor are to be prevented by human pru- 
dence.” ‘The phrase is defined in 19 Am. & Eng. Enc. of Law, 
1023, as follows: ‘The term ‘perils of the sea’ denotes all marina 
casualties resulting from the violent action of the elements, as 
distinguished from their natural silent influences upon the sub- 
ject insured—casualties which may, and not consequences which 
must, occur. In considering what is and what is not a peril 
of the sea the question is whether the loss arose from injury 
from without or weakness from within. To make the insurer 
liable the injury must have been occasioned by a storm or accident 
that would injure a seaworthy vessel.” In Anthony vs. A%tna 
Ins. Co., 1 Fed. Cas. 1046, the policy sued on covered perils of 
the lakes, seas, rivers, canals, etc. In construing the term “perils 
of the sea” it was said that the general doctrine is that the 

Vol. XLII.—75. 
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insurer undertakes in marine risk only to indemnify against 
extraordinary perils of the sea, and not against those ordinary 
ones to which every ship must be inevitably exposed. “Every 
loss which arises from tempests, or by rocks, winds or waves 
strictly and naturally comes under the idea of a loss occasioned 
by perils of the sea.” ‘The opinion quotes with approval the 
remarks of Justice Storey in the case of The Reeside, 20 Fed. 
Cas. 458, that the “ ‘danger of the seas,’ whether understood in 
its most limited sense, as importing only a loss by natural ac- 
cidents peculiar to the element, or whether understood in its 
more extended sense, as including inevitable accidents upon that 
element, must still in either case be clearly understood to include 
only such losses as are of an extraordinary nature, or arise 
from some irresistible force or some overwhelming power, 
which cannot be guarded against by the ordinary exertions 
of human skill and prudence.’’ Phillips, Insurance, § 35, 
lays down the rule as follows: “Perils of the seas, which 
constitute a part of the risks in almost every marine pol- 
icy, comprehend those of the winds, waves, lightning, rocks, 
shoals, collisions, and, in general, all causes of losses or damage 
to the property insured arising from the elements and inevitable 
accidents.” In 26 Cyc. 652, “perils of the sea” are said to “em- 
brace all kinds of marine casualties, such as shipwreck, found- 
ering, stranding, collision and every species of damage done to 
the ship or goods at sea by the violent action of the winds or 
waves. They do not embrace all losses happening on the seas.” 
The same work, on page 653, says that where the policy is to 
cover risks on inland waters the phrase, “perils of the rivers, 
lakes, and canals,” is generally substituted for “perils of the 
seas”; the words include the same character of lossess as are 
included within perils of the sea, and in addition thereto those 
perils which are peculiar to inland waters, such as ice and swells. 
In 2 Arnold on Marine Insurance, 744, it is said that the term 
“perils of the seas” embraces “all kinds of marine casualties, 
such as shipwreck, foundering, stranding, etc., and every species 
of damage to the ship or goods at sea, by the violent and imme- 
diate action of the wind and waves,” not comprehended “in the 
ordinary wear and tear of the voyage, or directly referable to 
the acts and negligence of the assured as its proximate cause.” 


Authorities on this point might be multiplied, but we think 
that these quoted are sufficient for the conclusion that the sink- 
ing of the tug Seminole, proximately caused by the negligence 
of some member or members of its crew in failing to close the 
sea valve, was not a loss due to the “adventures and perils of 
the harbors, bays, sounds, seas, rivers,” etc. and therefore the 
loss was not covered by the policy sued on. Even if appellee’s 
theory that the weight of the water pressing downward upon the 
tug’s port side listed one or both vessels, and forced the tug 
from her contact with the Alarm, thus allowing her to lurch 
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suddenly, and in this way admitted water over her freeboard 
and into her fire and engine rooms, and caused her to sink, be 
correct, these facts, we think, do not make a case of loss from 
the perils insured against by the terms of the policy, or bring 
this case within the class of cases where recoveries have been 
allowed on policies insuring against the adventures and perils 
of the seas, etc., especially when considered with the further 
fact that the vessels would not have listed and the lurch have 
occurred but for the entry of water through the sea valve, which 
was negligently left open and the negligent failure to close which 
was the proximate cause of the sinking. 

We think, therefore, that the judgment against appellant was 
erroneous, and that it should be reversed and judgment here 
rendered for appellant, and it has been so ordered. 

This conclusion obviates the necessity of a discussion at length 
of the many other assignments of error urged by appellant. It 
is sufficient to say that we have examined the other assignments, 
and are of the opinion that they do not point out error. 

The judgment of the court below is reversed, and judgment 
is here rendered for appellant. 

Reversed and rendered. 


On motion for Rehearing. 

We have carefully examined appellee’s motion for a rehearing, 
and a majority of the members of this court think that it should 
be overruled, and it has been so ordered. Chief Justice Pleasants 
dissents from the decision of the majority and will at an early 
date present his views in writing. 

[6, 7] Appellant requests us to reform the judgment rendered 
by this court in its favor by further rendering judgment for it 
for the amount of the expenses incurred by it in raising the tug. 
In our statement of the issues made by the pleadings it will be 
seen that appellant alleged that it had an agreement with Charles 
Clarke & Co. whereby it was understood and agreed that they 
would jointly act in the effort to raise the tug, for the benefit 
of all concerned and strictly in accordance with the terms of 
the policy, and that any action taken by it to salve the tug would 
in no way be construed as affirming or denying liability under 
the policy, or as affecting the terms of the policy. It was alleged, 
in effect, that in said work appellant incurred and paid certain 
expenses, an itemized statement of which was attached to the 
answer as an exhibit, and that, as the sinking of the tug was not 
caused by a peril insured against, appellant was entitled to be 
reimbursed by appellee for the expenses so paid, and that when 
this court reversed the judgment of the court below in favor of 
Charles Clarke & Co. and rendered judgment that appellee take 
nothing, this court should have, at the same time, rendered judg- 
ment in its favor for the expenses so paid by it in salving the 
tug. We recognize the reasonableness of this request; and, if 
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the matter had been presented to us in such a way as to author- 
ize it, this court would have rendered such a judgment in appel- 
lant’s favor when it decided the case. 

The verdict of the jury is as follows: “We, the jury, find for 
the plaintiff in the sum of $3,090.34, with interest thereon at 
the rate of 6 per cent per annum from May 1, 1910, and we 
find against the defendant.” The judgment was entered in con- 
formity to the verdict. We take the following from the con- 
cluding portion of the decree: “And it is further ordered ad- 
judged, and decreed by the court that the said defendant, the 
Mannheim Insurance Company, of Mannheim, Germany, a for- 
eign corporation, take nothing by reason of its cross-action or 
counterclaim against the plaintiff, Charles Clarke, doing business 
under the name of Charles Clarke & Co., and that he go hence 
without delay.” In none of appellant’s assignments of error is 
this part of the judgment attacked, and nowhere in appellant’s 
brief is any relief asked as against it. 

In this forty-fifth requested charge, the refusal to give which 
is made the basis of appellant’s second assignment of error, the 
appellant requested the court to charge the jury as follows: 
“* * * At the time of the sinking of the tug there was no 
contract in force between the plaintiff and defendant that cov- 
ered the raising of the tug, provided she sank at Morgan City 
in the Atchafalaya River. I instruct you to find a verdict against 
the plaintiff for any amount sued for by him, and I further 
instruct you to find a verdict against the plaintiff in favor of 
defendant for any sum or sums you find were incurred and paid by 
defendant, and that were necessary and reasonable in connection 
with the raising and salving of the tug.” This assignment is 
submitted in appellant’s brief in connection with its first assign- 
ment of error, which complains of the refusal of the court to 
give to the jury its sixteenth special charge, to the effect that 
when the tug sank in the river, she was not within the waters 
to the use of which she was limited by the policy of insurance, 
and that therefore their verdict must be for the defendant. The 
substance of the proposition following these assignments is set 
out in the main opinion, and it will be seen that the entire con- 
tention is there made that appellant was not liable to appellee 
for the sole reason that the tug at the time she sank was not 
in the waters to the use of which she was limited by the terms 
of the policy. The statement following the proposition relates 
entirely to the issue raised by the proposition, and nowhere in 
appellant’s brief is there any statement or reference to the evi- 
dence showing that appellant had incurred any expenses in salving 
the tug; and, in so far as this court knows from the brief of 
appellant, no such expenses were incurred by it. The only other 
assignment error presented by appellant in its brief from which 
it may be contended that the issue was even remotely raised is 
the twenty-fifth, which complains of the refusal of the court to 
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give its first special charge, which is as follows: “You are in- 
structed that the sinking of the tug Seminole was not caused by 
any of the perils against which she was insured by the terms of 
the policy in this case, and your verdict will therefore be against 
the plaintiff and for the defendant.” This assignment was sub- 
mitted in connection with the twenty-sixth and twenty-seventh. 
The substance of the proposition following these assignments 
is given in our main opinion, from which it will be seen that the 
only ground for reversal urged under the assignments was that 
the sinking of the tug was not caused by any adventure or peril 
against which she was insured by the terms of the policy; and 
the statement following relates only to the cause of the sinking, 
and does not remotely refer to the expenses incurred by appellant 
in the raising of the tug. 

[8, 9] If appellant desired to challenge on appeal the verdict 
and judgment rendered against it on its cross-action in the court 
below, it should have done so by either an assignment of error 
expressly raising the point, or by a proposition under an assign- 
ment in which the point is sufficiently made. In either event 
there should have been subjoined a brief statement, in substance, 
of so much of the evidence contained in the record as would be 
sufficient to support and explain the proposition, with reference 
to the pages of the record. An assignment or proposition not 
followed by such a statement will not be, and in justice to op- 
posing parties ought not to be, regarded. Rules 29, 30, and 31 


(142 S. W. xii, xiii) ; Railway vs. Wells, 146 S. W. 645; Lam 
vs. Railway, 142 S. W. 979; Gamer vs. Gamage, 147 S. W. 722. 

We are of the opinion that appellant’s motion for a rehearing 
and to reform the judgment rendered by this court should be 
denied, and it has been so ordered. 


PLEASANTS, C. J. (dissenting). 

I cannot agree with my Associates in the conclusion that the 
loss sustained by the appellee, for recovery of which this suit 
was brought, was not covered by the insurance policy sued on 
and therefore appellee is not entitled to recover such loss. 

The question is whether the sinking of appellee’s boat in the 
circumstances alleged in the petition and shown by the evidence 
was a “peril of the sea,” as that term was used and understood 
by the parties in the policy of insurance. 

The opinion of the majority quotes a number of definitions 
of the term “perils of the sea,” and assuming that these defini- 
tions are full, accurate, and exclusive, holds that the sinking of 
the appellee’s boat was not due to a peril of the sea because it 
was proximately caused by the negligence of the watchman in 
leaving its sea valve open. 

The evidence is sufficient to sustain the finding of the jury 
that the sudden lurching of the boat, by which the water was 
caused to rush over its side and into the engine and fire rooms 
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in such quantities as to cause it to sink, was due to its sudden 
slipping from its contact with the Alarm, the boat by which it 
was moored, as alleged in the petition. The opinion of the 
majority does not question the sufficiency of the evidence to 
sustain this finding further than’is involved in the holding that 
the negligence of the watchman in leaving open the sea valve 
was the proximate cause of the accident. I do not think the 
question of whether the negligence of the watchman was proxi- 
mate cause or the proximate cause of the sinking of the boat is 
material in determining whether or not such sinking was a peril 
of the sea. No rule is better settled by the decision of the 
highest courts of England and America than that the insurer 
is not released from liability for loss due to a peril of the sea 
by reason of the fact that such peril was occasioned or prox- 
imately caused by the negligence of the master or crew unless 
the policy of insurance expressly excepts a loss so caused. 

In Phoenix Ins. Co. vs. E. & W. T. Trans. Co., 117 U. S. 
312, 6 Sup. Ct. 1176, 29 L. Ed. 873, the Supreme Court of 
the United States say: “It is conclusively settled, in this country 
and in England, that a policy of insurance, taken out by the 
owner of a ship or goods covers a loss by perils of the sea or 
other perils insured against, although occasioned by the negligence 
of the master or crew.” 

The former rule, and the reasons which induced the courts 
to adopt the one now uniformly followed, is thus stated by the 
Supreme Court of Massachusetts in the case of William Nelson 
et al. vs. Suffolk Ins. Co., 8 Cush. (Mass.) 477, 54 Am. Dec. 
776: “It seems to have been formerly held, that underwriters 
were not responsible for losses which happened in consequence 
of the negligence of the master or crew in the navigation of 
the ship. This doctrine would go far to deprive the insured of 
the benefit and protection of this policy, without any fault of 
his own, and would greatly lessen, if it did not destroy, the 
usefulness of insurance. Some fault or negligence on the part 
of the master or mariners enters into almost every case of a 
loss or damage of a vessel at sea. The danger from such fault 
or negligence is one of the dangers which the insured has most 
reason to apprehend, and against which he most needs and may 
reasonably expect protection. * * * The great principle, now 
well established, is that if the vessel, the master, officers, crew, 
and equipments are competent and sufficient at the commence- 
ment of the voyage, the assured has done all that he contracted 
to do; he did not guaranty the faithfulness and vigilance of the 
master and crew, and he is not responsible for their negligence, 
but for the conduct of the master and mariners, in the practical 
navigation and management of the vessel, after the commence- 
ment of the voyage, the insurers are responsible, provided the 
actual loss arise from one of the perils insured against, though 
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such peril may have occurred in consequence of the negligence 
or carelessness of the master and crew.” 

Any number of decisions could be cited in support of this rule. 

While I have found no case in which the accidental sinking 
of a boat in circumstances exactly similar to those which at- 
tended the sinking of the Seminole was held to be a peril of 
the sea, it is well settled that it is not necessary that the extra- 
ordinary action of the water which caused the loss should be 
due to natural causes in order to make such loss a peril of the 
sea. 

In Crescent Ins. Co. vs. Vicksburg, etc., Packet Co., 69 Miss. 
208, 13 South. 254, 30 Am. St. Rep. 537, Chief Justice Campbell 
for the court says: “The injury to the cotton by water of the 
river, into which it was thrown by a mishap to the boat, was a 
peril of the river within the terms of the policy; and, if it be 
true that the careening of the boat resulted from negligence in 
unloading, the insurer is liable. Redman vs. Wilson, 14 Mees. 
& W. 476. The immediate cause of injury to the cotton was 
water of the river. That it got into the river because of some 
carelessness or unskillfulness of those engaged in unloading does 
not relieve the insurer from liability. To relieve from liability 
because of acts of the master or crew, there must be want of 
good faith and honesty of purpose. 1 Phil. Ins. § 1049; May, 
Ins. § 408; Fland. Ins. 477; 14 Am. & Eng. Ency. of Law, p. 
383, note 2; and numerous cases. On this subject there is no 
difference between marine and other insurance. Whatever diver- 
sity of view on this question once existed, it is now firmly settled 
in England and America, as stated above. ‘Where a peril of 
the sea is the proximate cause of a loss, the negligence which 
caused that peril is not inquired into.’ Insurance Co. vs. Sher- 
wood, 14 How. 361 [14 L. Ed. 452].” In above case the 
careening of the boat, which threw the cotton into the river, 
resulted from negligence in unloading. 


In Davidson vs. Burnand (an English case) L. R. 4, C. P. 
a a in Phoenix Ins. Co. vs. E. & W. Trans. Co., 117 U. 
S. 312, 6 Sup. Ct. 1176, 29 L. Ed. 879; 1 Sans. Dig. Ins. 1023, 
26 tn 652, the facts were that while the ship was loading, 
the increased weight of cargo carried the discharge pipe below 
the surface of the water, which passed down the pipe under the 
valve through the cocks, negligently left open, and flowed into 
the hold, injuring the plaintiff’s goods. This was held a loss 
by a peril of the sea. 

In Pa. Ry. vs. Manheim Ins. Co. (C. C.) 56 Fed. 301, his: 
loss was caused by the careening of the lighter on which the 
goods were placed after delivery by a railroad company to be 
loaded on a ship, such careening being caused by the settling of 
the lighter upon a dangerous log. Held, that the loss was a 
sea peril and was covered by the policy, and it was immaterial 
between the parties whether the original grounding and settling 
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on the log was or was not by reason of some one’s negligence. 

The entrance of sea water into water-tight compartments 
through an open deadlight, or through leaks caused by rats, has 
been held to be perils of the sea. 26 Cyc. 1024; Starbuck vs. 
Phoenix Ins. Co., 19 App. Div. 139, 45 N. Y. Supp. 995. 

Seaman vs. Ins. Co. (C. C.) 21 Fed. 778, was a case in which 
the insured vessel, while making the trip specified in the policy, 
accidentally struck the river bank in attempting to make a land- 
ing, and was so injured that she sank and became a total loss. 
Mr. Justice Brewer held that the injury “must be one of the 
perils of navigation.” 

In 3 Cooley’s Ins. 2883, are cited many cases where a ground- 
ing of a vessel in a harbor was deemed a peril of the sea, also 
injury occasioned by a leakage, the leak being caused by rats. 

In Hutchins vs. Ford, 82 Me. 370, 19 Atl. 834, it is said: 
“The law is now well settled that disaster, caused by a peril in- 
sured against, as stranding or collision, resulting from negligence 
of the master or mariners, is covered by a policy of marine in- 
surance.” Many cases are there cited. 

1 Abbott’s Merchants Ships (an English work) 615, 616, 
reviews the English cases holding that a peril of the sea is 
not confined to cases of extraordinary violence of winds or 
waves. He quotes Lord Herschell: “Now I quite agree that 
in the case of a marine policy the causa proxima alone is con- 
sidered. If that which immediately caused the loss was a peril 
of the sea, it matters not how it was induced, even if it were 
by the negligence of those navigating the vessel. It is equally 
clear that in the case of a bill of lading you may sometimes 
look behind the immediate cause, and the shipowner is not pro- 
tected by the exception of perils of the sea in every case in 
which he would be entitled to recover on his policy, on the 
ground that there has been a loss by such perils.” On the same 
page Lord Herschell quotes from Justice Willes: “It is only 
necessary to see whether the loss comes within the terms of 
contract, and is caused by perils of the sea; the fact that the 
loss is partly caused by things not distinctly perils of the sea does 
not prevent it coming within the contract. In the case of a 
bill of lading it is different, because there the contract is to 
carry with reasonable care, unless prevented by the excepted 
perils.” 

In 1 Abbott’s Merchants Ships, 617, the case of Hamilton 
vs. Pandorf, 12 App. Cas. 518, decided by the House of Lords, 
is referred to. It was an action for damage to cargo by sea 
water, which had been let into a ship by rats gnawing a hole 
through a lead pipe. The bill of lading excepted dangers and 
accidents of the sea. Lord Halsbury, L. C. said: “One of the 
dangers which both parties to the contract would have in their 
minds would, I think be the possibility of the water getting into 
the vessel from the sea upon which the vessel was to sail in 
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accomplishing her voyage. It would not necessarily be by a storm 
—the parties have not so limited the language of the contract— 
it might be by striking on a rock, or by excessive heat, so as to 
open some of the upper timbers; these, and many more, contin- 
gencies that might be suggested would let the sea in, but what 
the parties, I think, contemplated was that any accident (not 
wear and tear, or natural decay) should do damage by letting 
the sea into the vessel, that that should be one of the things 
contemplated by the contract.” 

In Potter vs. Ins. Co., 19 Fed. Cas. 1186, 2 Sumn. 197 (No. 
11,339) Justice Story held that a ship, which was sound and 
lying at a wharf, grounded and began to leak, as the surveyors 
reported, by lying badly on the ground. This was held within 
the perils of the sea, for which the underwriters were liable. 
19 A. & Eng. 1937, 1939. 

I do not think these cases can be distinguished on principle 
from the instant case. 

If we get from the shadow of a precedent, which consists only 
in the formal repetition of a technical definition of the term 
“perils of the sea,” that in the very cases in which the courts 
have seemingly recognized its accuracy has been “more honored 
in its breach than in its observance,” and view the question in 
the light of reason, fairness, and justice, I think the injury to 
the Seminole should be held to have been caused by a peril of 
the sea. It cannot be denied that the sinking of a boat by the 
accidental inrush or overflow of the waters or waves of the 
sea is a peril of the sea if those words are given their natural 
and ordinary meaning. It is certainly a danger peculiar to the 
sea, a casualty that could not happen on land, and a danger or 
peril ever present in the navigation of water. 

When the plaintiff in this case obtained and paid for a policy 
insuring it against loss by “perils of the sea,” it is reasonable to 
assume that it understood such terms in their broadest sense as 
covering any loss peculiarly incident to the navigation of water, 
whether proximately caused by the negligence of the crew or 
not, and it is fair to presume that the defendant intended that 
the plaintiff should so understand and interpret the policy. If 
this is true, upon what principle of reason or justice can defend- 
ant be relieved of its obligation of indemnity on the ground that 
the loss was proximately caused by the negligence of the watch- 
man leaving open the sea valve? 

My conclusion is that the motion for rehearing should be 
granted, and the judgment of the court affirmed. 
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NEW YORK & P. R. S. S. CO. vs. HTNA INS. CO.* 


(United States Circuit Court of Appeals, Second Circuit.) 


CONSTRUCTION OF CONTRACT—EFFECT OF RIDER. 

The effect of a rider, attached by the insurer to a marine insurance policy, 
containing a clause that “the terms and conditions of this form are to 
be regarded as substituted for those of the policy to which it is at- 
tached, the latter being hereby waived,” is to displace all the terms of 
the policy, leaving only the formal parts, and substitute those of the 
rider, and the insurer cannot invoke, as a defense to an action thereon, 
a limitation contained in the policy, but not in the rider 


(For other cases, see Insurance, Cent. Dig. $§ 305-307; Dec. Dig. § 150.) 


MARINE INSURANCE—LOSS THROUGH PERIL OF THE SEAS. 

The breaking of the propeller blades of an ocean steamer on a voyage is a 
loss through perils of the seas, within the terms of a marine policy, 
where it is shown that the propeller was new, and no latent defects 
were found therein. 


(For other cases, see Insurance, Cent. Dig. § 1091; Dec. Dig. § 403.) 
(Marine insurance, perils of the sea, see note to The Dunbritton, 19 C. C. 


A. 465.) 
MARINE INSURANCE—ACTION ON POLICY—DEFENSES. 


Conceding that it is the American rule that if a vessel is in a port where 
repairs may be made, and through negligence they are not made, an 
insurer cannot be held liable for loss resulting therefrom, it was not 
such negligence as to relieve an insurer from liability for a steamship 
to leave port on her return voyage with two of her four propeller 
blades broken off at half their length, when she had safely navigated 
for 15 days on her outward voyage in the same condition, and the loss 
was caused by the stripping off of all the blades by some unknown 
agency. 

(For other cases, see Insurance, Cent. Dig. §§ 1112, 1113; Dec. Dig. § 416.) 


* Decision rendered, March 10, 1913. 204 Federal Rep. 255. 
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ACCIDENT AND HEALTH. 


SUPREME COURT OF INDIANA. 


TRAVELERS’ PROTECTIVE ASS’N OF AMERICA 
US. 


SMITH. (No. 22,093.) 


POCLICY—WHAT LAW GOVERNS. 

Where an application for insurance is made in one state and forwarded 
to another, and a policy written and mailed in the latter, the delivery 
is complete at the time the policy is mailed, though the mailing is to 
the company’s agent for delivery, and the contract will therefore be 
construed according to the laws of the state where it is written and 
mailed. 


(For other cases, see Insurance, Cent. Dig. § 293; Dec. Dig. § 147.) 

SETTLEMENT OF LOSS—AVOIDANCE—MISREPRESENTATION 
OF FOREIGN LAWS. 

Misrepresentation as to the effect of a foreign law on plaintiff’s ability to 


recover on an accident certificate is a misrepresentation of a material 
fact which is available to avoid the settlement. 


(For other cases, see Insurance, Cent. Dig. $§ 1417, 1419; Dec. Dig. § 579.) 


ACCIDENT POLICY — MUTUAL ASSESSMENT COMPANY — 
SUICIDE. 

Where defendant accident insurance company was organized as a Missouri 
fraternal beneficial association under Missouri Acts 1879, not for 
profit but to establish an indemnity fund to care for disabled members 
or families, etc., and applied to the auditor of the state of Indiana for 
leave to do business in that state under Burns 1908, §§ 4739-4764, 
relating to mutual assessment insurance companies, it thereby declared 
itself to be a mutual assessment insurance company within Missouri 
law, making absolutely void a provision in the policy limiting the 
company’s liability in case of a suicide of the member to $100. 

(For other cases, see Insurance, Cent. Dig. § 1824; Dec. Dig. § 687.) 


Appeal from Circuit Court, Johnson County ; Wm. E. Deupree, 
Judge. 

Action by Ida M. Smith against the Travelers’ Protective 
Association of America. Judgment for plaintiff, and defendant 
appeals. Affirmed. 

Transferred under Acts 1901, c. 259. 


Joun B. Exam, JAMEs W. FEsver, and Harvey J. Eva, all 
of Indianapolis, for Appellant. 

GutLForp A. Dertcu, of Indianapolis, CHarLEs A. WEATHERS, 
of Memphis, Tenn., L. Ert Stack, of Franklin, and JosePu F. 
Cowern, of Memphis, Tenn., for Appellee. 


* Decision rendered, May 14, 1913. 101 N. E. Rep. 817. 
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Erwin, J. 

This was an action based on alleged fraud in making settle- 
ment on a certificate of membership in the Travelers’ Protective 
Association, which carried certain benefits in the nature of ac- 
cident insurance. The complaint, at the time of the trial, con- 
sisted of two paragraphs, to which the defendant demurred for 
want of facts. The demurrer was overruled, and the defendant 
filed an answer in three paragraphs, and the plaintiff filed a 
reply. ‘The case was tried upon the issues so formed. 

The errors relied upon for reversal are :— 

First. The complaint of appellee does not state facts sufficient 
to constitute a cause of action. 

Second. The amended complaint of appellee does not state 
facts sufficient to constitute a cause of action. 

Third. The court erred in overruling the demurrer of appel- 
lant to each paragraph of appellee’s complaint. 

Fourth. The court erred in overruling the demurrer of appel- 
lant to each of the second and third paragraphs of appellee’s 
amended complaint. 

Fifth. The court erred in its conclusion of law stated upon 
the special findings of facts. 

Sixth. The court erred in overruling the appellant’s motion 
for a new trial. 

Seventh. The court erred in overruling the appellant’s motion 
for a new trial, and thereby holding, among other things, that 
there was sufficient evidence to support the judgment, because 
the provisions of the United States Constitution and the statutes 
of the United States in force during all the time involved in 
this case are such that the trial court was obliged to give full 
faith and credit to the decision of Missouri courts, to the effect 
that this defendant was correctly organized as a fraternal benefit 
association, and that such associations are not affected by the 
suicide statute, and the trial court, in entering judgment, did 
refuse to give full faith and credit to the public acts, records, 
and judicial proceedings of the state of Missouri, and ignored 
the plain provisions 6f the United States Constitution. 

[1] The original complaint has been taken out by reason of 
the fact that it has been amended; no question is presented on 
a ruling on the demurrer to the original complaint. Kennedy 
vs. Anderson, 98 Ind. 151; Wabash Ry. Co. vs. Morgan, 132 
Ind. 430, 31 N. E. 661, 32 N. E. 85; Hedrick vs. Whitehorn, 
145 Ind. 642, 43 N. E. 942; Weaver vs. Apple, 147 Ind. 304, 
460 N. E. 642. 

The plaintiff, before the trial, dismissed her first paragraph of 
complaint, leaving the second and third amended paragraphs of 
complaint. 

The second and third paragraphs of appellee’s complaint being 
quite lengthy, we will not set them out in full, but content 
ourselves with giving the substance thereof. 
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The second paragraph of the complaint alleged that the defend- 
ant, the Traveler’s Protective Association of America, is a mu- 
tual assessment accident insurance association, organized and 
existing under and by virtue of the laws of the state of Mis- 
souri; that on the 21st of April 1904, a certificate was issued to 
Charles W. Smith, of Dillsboro, Ind., No. 52,316, wherein it is 
certified that Charles W. Smith is a member of the defendant 
association and entitled to all the benefits accruing from such 
membership under the constitution and by-laws of the associa- 
tion, and promised to pay such benefits in case of death to the 
plaintiff, who was the wife of Charles W. Smith; that the con- 
tract of insurance was fully executed in the state of Missouri 
and was to be carried out in said state; that $5,000 shall be paid 
to the beneficiary named in the certificate of any deceased mem- 
ber in case of death by accident; that notice of the death of 
Charles W. Smith was given to the defendant, and that there- 
after, to wit, on the 14th day of October, 1905, formal proofs 
of death of the said Charles W. Smith were given the defend- 
ant upon the blanks furnished by the defendant; that the said 
defendant claimed that the death of said Charles W. Smith was 
due to suicide and paid to the plaintiff the sum of $100, claiming 
that the said sum was all that was due plaintiff under and by 
virtue of said certificate of membership, constitution, and by-laws 
of the defendant association; that at the time of settlement with 
her by the said defendant company she was confined to her bed 
by reason of sickness, and relying on the statement made by the 
defendant that said sum of $100 was all that was due her under 
the terms of said certificate of membership, the constitution, and 
by-laws of said defendant, she accepted the $100 and executed 
a release of all claims; that the statements by the defendant to 
her to induce her to execute said release and accept said $100 
in full settlement of her claims against the defendant were made 
with a false and fraudulent intent of defrauding the plaintiff 
out of the sum of $5,000 to which she was entitled under the 
terms and conditions of the by-laws of the defendant in this, 
to wit, that the defendant is an ‘assessment life and accident 
association under the laws of the state of Missouri as aforesaid 
and that it has membership in many of the states of the United 
States, including the states of Indiana, Illinois, and Missouri; 
that according to the statutes of the state of Missouri it shall 
be no defense that the insured committed suicide, unless it shall 
be shown to the satisfaction of the court or jury trying the 
cause that the insured contemplated suicide at the time he made 
his application for the policy, and any stipulation in the policy 
to the contrary shall be void; that the Supreme Court of Mis- 
souri held that the provisions of said section applied to policies 
issued by accident insurance companies; that said statute is in 
full force, and was in full force and effect at the time the cer- 
tificate of membership herein mentioned was issued and at the 
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time of the death of said Charles W. Smith; that the provisions 
of said section and the decision above quoted construing the 
same were fraudulently concealed from her by the defendant, 
and that she had no knowledge of such provision and construc- 
tion at the time she executed said release; that under the deci- 
sion of the Court of Appeals it was held that any provision in 
an accident insurance policy reducing the death benefit on account 
of suicide is void; and plaintiff further says that under a decision 
of the Supreme Court of the United States, in the case of Whit- 
field ex rel. Hadley vs. Astna Life Insurance Co., 205 U. S. 
489, 27 Sup. Ct. 578, 51 L. Ed. 895, construing said section of 
the statutes of Missouri, it is also held that any provision in 
an accident policy, reducing benefits in case of suicide not con- 
templated at the time of the taking out of the policy, is void; 
that the defendant had falsely and fraudulently concealed from 
the plaintiff the true facts of such decision, although the de- 
fendant well knew the construction the courts of Missouri had 
placed on said section, and the plaintiff, being ignorant in matters 
of law and not versed in the decision of the courts, had no 
knowledge of such facts and decision by the Missouri courts 
and the Supreme Court of the United States, but that, believing 
the assertions and statements of the defendant that the said 
provision of its by-laws was valid and that she was entitled only 
to the sum of $100, she executed said release as aforesaid; that 
the said Charles W. Smith, during his lifetime preformed all 
the provisions and conditions of the contract on his part to be 
performed, and violated none of the conditions thereof, and 
that this plaintiff has performed all the terms and conditions of 
said contract on her part to be performed; that she made demand 
in writing upon the defendant for the balance due her under 
said certificate of membership, and that the defendant refused 
said demand and denied all liability to plaintiff; that a copy of 
said certificate issued to said Charles W. Smith is filed therewith 
and made a part of that paragraph of complaint. Then follows 
the demand for relief. 

In the third paragraph the plaintiff sets out facts similar 
to those set out in the first paragraph, and also avers that 
certain articles of incorporation of the defendant association 
make certain provisions as to the agreement of the policies, 
and sets out in full section 2 of the constitution of the defendant, 
showing the amount of liability of the company and the excep- 
tion on account of suicide. Then follows the averment similar 
to those set out in the first paragraph set out above, closing 
with a demand for $7,000 and for all other proper relief. 

The defendant filed a demurrer to each paragraph of the 
amended complaint for want of facts, which was overruled by the 
court. 

The defendant filed an answer in three paragraphs; the first 
being a general denial. The second paragraph alleges that 
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Charles W. Smith died a suicide, and that under the terms of 
the certificate of membership, as set out in the complaint in 
such case, this defendant was not to be liable for a greater sum 
than $100, and alleges that on the 25th day of October, 1905, 
it paid plaintiff in this case (the beneficiary under the certificate 
of membership) the sum of $100 and took from her a release 
in full, a copy of which release was attached thereto and made 
a part thereof. That the contract was an Indiana contract, 
governed by the laws of Indiana, and in no way affected by the 
Missouri statutes or decisions set out in plaintiff’s complaint. 
That under the laws of Indiana the provision as to the pay- 
ment of the $100 is valid, and that the release above referred 
to was obtained fairly and without fraud and was a payment 
in full of all that was due this plaintiff. That it was paid by 
it on account of the certificate and secured from plaintiff the 
release from any further liability on account of this certificate, 
and denies fraud. That the statute of Missouri provides for 
two distinct kinds of insurance companies and also for fraternal 
benefit associations. The two kinds of insurance companies 
are: First, stock companies, which are in no way involved in 
this case; second, mutual assessment companies. That this com- 
pany was organized in the state of Missouri as a fraternal bene- 
ficial association under an act which became a law in 1879, aver- 
ring that such organizations are not organized for profit but 
as a fraternal organization with power, among other things, to 
establish an indemnity fund to care for disabled members and 
families. That, according to the statute of the state of Missouri, 
said fraternal beneficial society shall not in any way be subjected 
to the insurance laws of the state or under the control or super- 
vision of the insurance department of the state, or pay any 
corporation or other tax. ‘That by a decision of the Missouri 
courts it has been held that the statute set forth in plaintiff’s 
complaint forbidding a defense to a policy based on suicide did 
not apply to fraternal beneficial companies. That none of the 
statutes or decisions set forth by the plaintiff in her complaint 
as the laws of Missouri were in any way in point in the matters 
involved in this case, and have nothing whatever to do with 
this case. That the constitution and by-laws making suicide a 
defense in a certain amount are valid provisions under the law 
of Missouri and would be there enforced, and that the provi- 
sions and statutes set forth by the plaintiff were in no way 
material to the settlement negotiated with the plaintiff, and this 
defendant was under no duty whatever to disclose such statutes 
and decisions. It denies any confidential relations of any kind 
toward this plaintiff and that it settled her claim in the ordinary 
course of business, without fraud or unfair dealing, and paid 
every cent due under the certificate of membership. 

The court, being requested to make special finding of facts 
and conclusions of law thereon, found the facts to be substan- 
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tially as set out in the appellee’s complaint, and rendered judg- 
ment in the sum of $4,900, from which judgment the appellants 
appealed to this court. 

The_ sufficiency of the complaint and the findings of facts 
will be considered together. Four vital propositions are pre- 
sented in this cause as follows :— 

First. Is the appellant a fraternal beneficial association or a 
mutual assessment insurance company ? 

Second. Is the contract entered into a Missouri contract or 
an Indiana contract? 

Third. If a Missouri contract, will the representations of the 
company, made the appellee in the settlement of the claim for 
$100, constitute such fraud as to nullify the settlement? 

Fourth. If settlement was made under false statement of the 
liability of the appellant under the contract, will the appellee 
be compelled, before suit, to rescind the contract of settlement 
by return of the $100 and recover the balance due her under 
the certificate issued to her husband? 

The court found, and the by-laws of the company, as intro- 
duced in evidence, show, that whenever the indemnity and benefit 
fund are reduced by the payment of the indemnity claims for 
death losses to less than $5,000 the board of directors have 
power to levy an assessment not to exceed $2 on each member 
of the association, and all members failing to pay said assess- 
ment within 30 days after levy is made shall cease to be members 
of the association, and that in the year 1907 appellant applied 
to the Auditor of the State of Indiana for license to do business 
in this state under and by virtue of an act of the General As- 
sembly for the year 1897 (section 4739 to section 4764, Burns 
1908), which relates to mutual assessment insurance companies, 
and that it so regarded itself. 

[2] It is the rule of construction in this state that, where the 
contract or terms of the contract are ambiguous or uncertain 
as to its terms, the court will adopt that interpretation or con- 
struction of the contract which the parties of the contract have 
themselves placed upon it. City of Vincennes vs. Citizens’ Gas 
Light Co., 132 Ind. 114, 31 N. . 573, 16 L. R. A. 485; Fidelity, 
etc., Co. vs. Teter, 136 Ind. 673, 36 N. E. 283; Wilson vs. 
Carrico, 140 Ind. 533, 40 N. E. 50, 49 Am. St. Rep. 213; Childers 
vs. First National Bank, 147 Ind. 430, 46 N. E. 825; James 
Bement vs. Claybrook, 5 Ind. App. 193, 31 N. E. 556; Indian- 
apolis, etc., Co. vs. Hermann, 7 Ind. App. 462, 34 N. E. 579. 
Where parties by their acts give their contract a construction, 
— “— be held to said ee by the court. Frazier et 
al. vs. Myers et al., 132 Ind. 71, 31 N. E. 536; Toledo, etc.. 
R. R. ‘Co. vs. Burgan, 9 Ind. Aon. 604, 37 N. E. 31. 

[3] Where an application for insurance is made in one state, 
forwarded to another state and the policy is written and mailed 
in the latter state, the delivery is complete at the time the policy 
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is mailed, even though mailed to the company’s agent for deliv- 
ery. Kentucky Mutual Ins. Co. vs. Jenks, 5 Ind. 96; N. Y. 
Life Ins. Co. vs. Babcock, 144 Ga. 67, 30 S. E. 273, 42 L. R. 
A. 88, 69 Am. St. Rep. 134; Neff vs. Metropolitan Life Ins. Co., 
39 Ind. App. 250, 73 N. E. 1041. 

As the application for insurance required the approval of the 
board of directors to fully conclude the contract of insurance, 
the approval of the application and the issuing and mailing of 
the certificate would make it a Missouri contract. The repre- 
sentations made by the appellant were that under section 2 on 
page 54 of the constitution and by-laws it was not liable under 
its contract for more than $100, as stipulated in said certificate. 

[4] Appellant contends that a representation as to the law or 
legal sense of the document would not be such false represen- 
tation as to avoid the contract. It would be true, if it were the 
law of the state of the domicile of the party to whom the repre- 
sentations were made, but a different rule applies to foreign 
laws. 20 Cyc. p. 20, and authorities there cited; Bethell vs. 
Bethell, 92 Ind. 318; Schneider vs. Schneider, 125 Iowa, 1, 98 
N. W. 159; Windram vs. French, 151 Mass. 547, 24 N. E. 914, 
8 L. R. A. 750; Wood vs. Roeder, 50 Neb. 476, 70 N. W. 21; 
Van Slochem vs. Villard, 207 N. Y. 587, ro1 N. E. 467. This 
now bring us to the proposition as to whether or not the party 
should rescind the contract and return the $100 paid in settle- 
ment. 

[5] This is not an action on the original certificate issued to 
appellee’s husband, but is an action for damages for fraud on 
the part of the appellant in procuring settlement of the benefits 
due under the certificate for $100. 

In the case of Gould vs. Cayuga National Bank, 99 N. Y. 
333, 2 N. E. 16, the court says: “There having been no rescis- 
sion of as the compromise argument, that must stand, and it 
discharges forever the original contract and extinguishes all right 
to any balance due upon it. In no form of action while the 
compromise stands can that balance be recovered. Because of 
that fact it does not follow that merely nominal damages resulted 
from the fraud. While their measure is not the extinguished 
balance and cannot be without making the rule as to rescission 
an idle and useless formality, its measure is indemnity for the 
real loss sustained, which may very well prove to be less, and 
even much less, than the contract balance. Such damages will 
compensate the fraud as make the compromise, which is to stand, 
an honest and fair one, instead of a dishonest and fraudulent 
one. Damages which leave it to stand but purge it of fraud are 
what should be recovered.” 

[6] The appellant contends that the law of the state of Mis- 
souri, which makes void the provisions in an assurance policy, 
“the defense that the insured committed suicide, unless it is 
found by the court or jury trying the cause that the insured 
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contemplated suicide at the time he made his application for 
the certificate, any stipulation in the policy to the contrary shall 
be void,” does not apply to this class of cases. 

In the case of Logan vs. Fidelity Casualty Co., 146 Mo. 114, 
47 S. W. 948, the court said that the aforesaid section applies 
to policies of insurance issued by accident insurance companies 
as fully as insurance issued by any life insurance company. 

The record disclose that the parties entered into a stipulation 
at the trial as follows: “For the purpose of this trial the 
defendant admits that Charles W. Smith, appellee’s decedent, 
came to his death on the 25th day of September, 1905, by ac- 
cidental means,” etc., and we do not see how they can well con- 
trovert that fact at this time and say that there would not have 
been a liability on the certificate if no settlement had been made. 
The appellant contends that the finding that this company is 
a mutual assessment company is refusing to give full faith and 
credit to the judgments of the foreign state. 

[7] The finding of the court and the only evidence introduced 
in this cause is that, the state of Missouri authorized this com- 
pany to be incorporated under a law authorizing and incorpor- 
ating fraternal beneficial insurance companies, but that the court 
nowhere found, nor is there any authority or evidence in the 
cause showing, wherein the court of the state of Missouri has 
adjudicated the fact that this company is a fraternal beneficial 
insurance company. It will not be doing violence to the deci- 
sions of the courts of Missouri to hold that this company is 
a mutual assessment insurance company, for appellant has put 
this construction upon it, in the issuing of their policy, requir- 
ing or authorizing assessments of holders of policies or certifi- 
cates, and also, in their application to do busines in the state of 
Indiana it has declared itself to be a mutual assessment insurance 
company, and as such must be governed by the laws of Missouri, 
making absolutely void the provision in their policy in relation 
to suicide. 

We have examined the evidence in this cause and are con- 
vinced that the findings of facts are fully sustained by the ev- 
idence, and that the court reached the proper conclusion. 

There being no reversible error in the record, this judgment 
is affirmed. 
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PACIFIC MUT. LIFE INS. CO. vs. SHIELDS.* 


(Supreme Court of Alabama.) 


ACCIDENT INSURANCE—ACTIONS—ALLEGATIONS—CAUSE OF 
DEATH. 


An allegation, in an action on an accident insurance policy, that insured’s 
death resulted from an “accidental injury independent of all other 
causes,” sufficiently alleged that his death was caused solely by “ex- 
ternal, violent, and accidental means” as required by the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1599-1602; Dec. Dig. § 635.) 


ACCIDENT INSURANCE — ACTIONS — ADMISSION OF EVI- 
DENCE. 


Evidence, in an action on an accident insurance policy that a brick was 
found near the steps of insured’s door with blood on it, was admis- 
sible, in connection with some evidence that insured died from a fall, 
to show that he fell from the door upon the brick. 


(For other cases, see Insurance, Cent. Dig. §§ 1691-1693; Dec. Dig. § 659.) 
ACCIDENT INSURANCE—ADMISSION OF EVIDENCE—NAME 
OF BENEFICIARY. 


The accident insurance policy sued on was admissible in evidence, though 
the beneficiary was named therein as “Savannah Mealin” while plain- 
tiff’s name is “Savannah Shields”; the two names referring to the 
same person. 

(For other cases, see Insurance, Cent. Dig. §§ 1673-1675; Dec. Dig. § 651.) 


* Decision rendered, April 17, 1913. 62 S. Rep. 71. 





RATHJEN vs. WOODMEN ACCIDENT ASS’N 
(No. 17,160.)* 


(Supreme Court of Nebraska.) 
ACCIDENT INSURANCE—INSTRUCTIONS. 


Instruction examined, and found to be without reversible error. 
(For other cases, see Insurance, Cent. Dig. § 2104; Dec. Dig. § 455.) 


* Decision rendered, May 17, 1913. 141 N. W. Rep. 815. Syllabus by 
the Court. 
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GOODES vs. ORDER OF UNITED COMMERCIAL 
TRAVELERS OF AMERICA.* 


(St. Louis Court of Appeals. Missouri.) 


ACCIDENT INSURANCE—ACTION ON—SUFFICIENCY OF EVI- 
DENCE. 

Evidence in an action on an accident insurance policy held to sustain a 
finding that insured’s death was caused by external injuries resulting 
from a fall. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


ACCIDENT INSURANCE—ACTIONS—BURDEN OF PROOF. 


The burden is on one seeking to recover in an action on an insurance policy 
to show that insured’s death was solely caused by bodily injury effected 
through external violent, and accidental means. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. § 
646.) 


ACCIDENT INSURANCE—ACTIONS—INSTRUCTIONS. 


The court instructed, in an action on an accident insurance policy, that 
before the jury could find for plaintiff they must find that the direct 
cause of insured’s death was bodily injury effected through external, 
violent, and accidental means alone, independent of all other causes, 
and that such death did not happen directly in consequence of disease, 
and was not caused wholly or in part by bodily infirmity or disease, 
and that there were external or visible evidence or marks of such 
circumstances on his body, and further required them to find that 
insured accidently slipped and fell from a stool, which was the direct 
cause of the bursting of a blood vessel, which resulted in his death, 
and that, if he fell and burst a blood vessel, then the fall was the 
direct cause of his death, notwithstanding the jury might find that he 
was suffering from diseased arteries, heart, and kidneys. Held, that 
the instruction sufficiently charged that the accident must have been 
the direct cause of death, in order to authorize a recovery, especially 
in view of a further instruction that, if the fall was caused by apoplexy 
or a hemorrhage brought on by a diseased condition of the arteries, 
plaintiff could not recover. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. § 
669.) 


ACCIDENT INSURANCE—CAUSE OF DEATH. 

Where the words of an accident insurance policy only authorize recovery 
for death due to external, violent, and accidental means, recovery 
cannot be had on an accident insurance policy, unless there were ex- 
ternal or visible evidence of accident or marks on decedent’s body. 

(For other cases, see Insurance, Cent. Dig. §§ 1166-1169; Dec. Dig. § 455.) 


ACCIDENT INSURANCE—CAUSE OF DEATH—‘VISIBLE SIGN.” 

The issuance of blood from insured’s ear and nostril after his death was 
a “visible sign” of external injury, as required by an accident insur- 
ance policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1166-1169; Dec. Dig. § 455.) 

(For other definitions, see Words and Phrases, vol 8, pp. 7330, 7331.) 


* Decision rendered, May 6, 1913. Rehearing denied, May 20, 1913. 156 
S. W. Rep. 995. 








A. & H.] Standard Accident Ins. Co. vs. Hite. 


STANDARD ACCIDENT INS. CO. oF Derrorr, Micu., 
vs. HITE.* 


(Supreme Court of Oklahoma.) 


ACCIDENT INSURANCE—“USED FOR PASSENGER SERVICE.” 


An insured, under an accident policy which provided that no benefits would 
be paid for injuries, resulting fatally or otherwise, received while the 
insurued was on a locomotive, freight car, or caboose used for pas- 
senger service, was killed in a train collision while on a caboose at- 
tached to a through stock freight running as an extra between Chick- 
asha and Kansas City. At the time of his death the insured was in 
charge of cattle being transported to market under a live stock ship- 
ping contract. The only persons permitted to be aboard the caboose 
were railway employees and drovers in charge of live stock ship- 
ments. Held, that the caboose on which the insured was riding at 
the time of his death was not “used for passenger service.” 


(For other cases, see Insurance, Cent. Dig. §§ 1164, 1173, 1174; Dec. Dig. § 
452.) 


ACCIDENT INSURANCE—CONSTRUCTION OF CONTRACT. 

The words “while on a caboose,” as above used, are subject to the quali- 
fying and concluding provision “used for passenger service,” and 
should be so construed. 

~ o cases, see Insurance, Cent. Dig. $§ 1164, 1173, 1174; Dec. Dig. 
$ ) 


ACCIDENT INSURANCE—CONSTRUCTION OF CONTRACT. 

Under said policy it was not the kind-of car or the fact that the plaintiff 
may have been a passenger that controls, but the fact that the caboose 
was not at the time engaged in passenger service within the common 
and ordinary meaning and acceptation of that term. 

(For os cases, see Insurance, Cent. Dig. §§ 1164, 1173, 1174; Dec. Dig. § 
452. - 


ACCIDENT POLICY—CONSTRUCTION OF CONTRACT. 

Treating the insured, in his relation to the railway company, as a passenger 
on one of its trains, it does not follow, in an action on an insurance 
policy, that the caboose in which he was riding was at the time being 
used for passenger service. 

(For other cases, see Insurance, Cent. Dig. §§ 1164, 1173, 1174; Dec. Dig. § 
452.) « 


CONSTRUCTION OF POLICY. 


If a policy of insurance is susceptible of two constructions, that one is to 
be adopted which is more favorable to the assured. 


~ cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. § 





a Decision rendered, May 6, 1913. 132 Pac. Rep. 333. Syllabus by the 
ourt. 
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SUTTLES vs. RAILWAY MAIL ASS’N.* 
(Supreme Court of New York, Appellate Division, Fourth Department.) 


ACCIDENT INSURANCE—CONSTRUCTION OF POLICY. 


The nomenclature used in a policy of accident insurance does not affect the 
substance of the contract, nor change its legal effect; so that the fact 
that the policy speaks of payments for loss of time as “indemnity’” 
does not render the policy a mere contract for indemnity, so as to 
preclude recovery thereon where the insured has recovered in an 
action against the tort-feasor. 


(For other cases, see Insurance, Cent. Dig. § 1319; Dec. Dig. § 532.) 


SUBROGATION—ACCIDENT INSURANCE. 


Where an accident insurance policy provides for the payment to the in- 
sured of a specified sum per week “for loss of time resulting from 
bodily injures,” the loss of the insured is not the same loss as that for 
which he may recover damages in an action against a railway company 
for negligently causing his injuries; and the insurance company is 
not entitled to subrogation to that claim, even though the policy is a 
contract of indemnity. 


(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) 


ACCIDENT INSURANCE—NATURE OF CONTRACT. 


A contract for accident insurance is an investment, not an indemnity con- 
tract. 
(For other cases, see Insurance, Cent. Dig. §§ 172, 178; Dec. Dig. § 124.) 


* Decision rendered, April 30, 1913. 141 N. Y. Supp. 1024. 





Beidenkopf vs. Des Moines Life Ins. Co. 


SUPREME COURT OF IOWA. 


BEIDENKOPF 
US. 


DES MOINES LIFE INS. CO. et au.* 


PRELIMINARY INJUNCTION—DISCRETION OF COURT. 


The granting or refusal of a temporary injunction is within the sound 
discretion of the court, and is not always a matter of right, even 
where a probable right of relief upon final hearing is shown. 


(For other cases, see Injunction, Cent. Dig. § 304; Dec. Dig. § 135.) 
REVIEW — DISCRETION OF COURT — PRELIMINARY INJUNC- 
TION. 


The Supreme Court will not interfere with the exercise of the discretion 
of the lower court in refusing a temporary injunction, except upon a 
clear showing of abuse of discrétion. 


(For other cases, see Appeal and Errof, Cent. Dig. §§ 3818-3821; Dec. Dig. 
§ 954.) 


PRELIMINARY INJUNCTION — GROUNDS FOR DENIAL — 
DOUBTFUL RIGHTS. 


Where the parties are in dispute concerning their legal rights, a preliminary 
injunction will ordinarily not be granted until the right is established. 


(For other cases, see Injunction, Cent. Dig. §§ 307-309; Dec. Dig. § 137.) 


GROUNDS—DEFENSES—INJURY OR INCONVENIENCE TO THE 
PUBLIC OR TO THE DEFENDANT. 


Even when the technical right to injunctive relief is clearly established, it 
will be denied if the issuance may occasion inconvenience to the public 
and serious loss to the defendant, while the injury to the plaintiff can 
be readily compensated in damages. 


(For other cases, see Injunction, Cent. Dig. § 23; Dec. Dig. § 24.) 


INSURANCE — POWERS — SALE OF ASSETS—STOCK COMPA- 
NIES—INJUNCTION. 


When the majority of the stockholders of an insurance company, acting 
without fraud and upon reasonable grounds, conclude that the best 
interest of all concerned require a sale of the assets to another insur- 
ance company and a liquidation of the company’s affairs, because of 
the retirement of its managing officers and the increasing hazards of 
the business, equity will not interfere at the suit of a minority stock- 
holder, especially where it appears that the protesting members are not 
likely to suffer any injury for which there is no other adequate rem- 
edy, and the statute permitting life insurance companies to reinsure 
their risk (Code Supp. 1907, § 182In, et seq.) does not require the 
unanimous consent of the stockholders. 


(For other cases, see Insurance, Cent. Dig. §§ 41-45; Dec. Dig. §. 36.) 


* Decision rendered, July 2, 1913. 142 N. W. Rep. 434. 
Vol. XLII.—76 
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DISSOLUTION—STATUTORY PROVISIONS. 


The provisions of Code 1897, § 1617, that a corporation may be dissolved 
by unanimous consent of its stockholders, or in accordance with its 
articles are not so restrictive as those of Code 1873, § 1066, that no 
corporation can be dissolved except by unanimous consent of its 
stockholders, unless a different rule has been adopted in the articles. 


(For other cases, see Corporations, Dec. Dig. § 592%.) 


DISSOLUTION—SALE OF ASSETS. 


The sale of the assets in winding up the business of a corporation is not 
equivalent to a dissolution. 


(For other cases, see Corporations, Cent. Dig. § 2403; Dec. Dig. § 602.) 


SUIT BY STOCKHOLDERS AGAINST CORPORATION—PARTIES. 


A stockholder, who sues for himself and others similarly situated, to 
restrain an insurance company from disposing of its assets and wind- 
ing up its business, cannot claim to represent those whom he alleges 
were fraudulently induced to part with their stock for an inadequate 
consideration prior to the sale, and who are not, themselves objecting. 


(For other cases, see Corporations, Cent. Dig. §§ 797-805; Dec. Dig. § 207.) 


REPRESENTATION BY OFFICERS—REPRESENTATION OF DIF- 
FERENT CORPORATIONS. 


The fact that one person owns the controlling interest in both corpora- 
tions does not make a transfer of all the assets from one company to 
the other void per se, but it is a circumstance requiring the court to 
scrutinize the transaction carefully. 


(For other cases, see Corporations, Cent. Dig. §§ 1363, 1364, 1595; Dec. 
Dig. § 401.) 

PRELIMINARY INJUNCTION—GROUNDS FOR DENIAL—DELAY 
IN APPLICATION. 


A three months’ delay by a stockholder in bringing an action to restrain 
the transfer of the assets of a life insurance company, during which 
time the contract for the transfer has been substantially carried out, 
while not such laches as to bar his remedy, is sufficient to justify the 
court in denying a preliminary injunction. 


(For other cases, see Injunction, Cent. Dig. §§ 307-309; Dec. Dig. § 137.) 


Appeal from District Court, Polk County ; Charles S. Bradshaw, 
Judge. 

Action in equity to enjoin the sale and transfer of the business 
and property of the Des Moines Life Insurance Company. Ap- 
plication for issuance of preliminary injunction denied, and plain- 
tiff appeals. The material facts are stated in the opinion. Af- 
firmed. 


Louis S. Posner, of New York City, and SCHENK & LEHMANN, 
of Des Moines, for Appellant. 

Locke & Locke, of Dallas, Tex., and GUERNSEY, PARKER & 
MILLER, of Des Moines, for Appellees. 


WEAVER, C. J. 
The Des Moines Life Insurance Company is an Iowa corpora- 
tion organized for the transaction of the business indicated by its 
title. Prior to October, 1907, it had been doing business as a 
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mutual concern, but on the day named it was reorganized into a 
stock company, and adopted articles of incorporation appropriate 
to effectuate the change. Its capital stock was fixed at $100,000 
divided into 1,000 shares of the par value of $100 each. Of these 
shares Charles E. Rawson and Louise C. Rawson, who were the 
principal figures in the company from the outset, held a numerical 
majority. ‘The larger part of the minority stock was owned by Wil- 
mot A. Harbach, a son-in-law of the Rawsons, and small holdings 
were in the hands of various individuals, among whom were the 
plaintiff herein and one Max Holtz, each owning one share. Plain- 
tiff and Holtz were and are residents of New York. The company 
continued in active prosecution of the life insurance business, quite 
largely increasing the volume of insurance carried, as well as its 
showing of assets and profits, until the opening of the year 1912. 
On January 16, 1912, at the time and place fixed therefor in the 
articles of incorporation, the stockholders of the company assem- 
bled in annual meeting. Of this meeting plaintiff and Holtz were 
given no notice other than such constructive notice as was im- 
parted by the provision of the articles naming the day, hour, and 
place of the annual meeting. That meeting was attended by the 
holders of 983 of the 1,000 shares of stock issued and outstanding. 

The business of the annual meeting not being completed on Jan- 
uary 16th, it was adjourned for one week, when the transaction 
took place over which this litigation has arisen. Prior to this 
date negotiations had begun by the Rawsons (who for alleged 
considerations of health wished to retire from the company) look- 
ing to the reinsurance of the business of the Des Moines Life 
Insurance Company in the National Life Company, a corporation 
of the state of Illinois, and the sale of their shares of stock in the 
Des Moines Life Company to one Johnson, who owned a control- 
ling interest in the National Life. 

Referring to this situation, the stockholders at the meeting 
above mentioned adopted by unanimous vote a resolution as fol- 
lows: “Resolved by the stockholders of the Des Moines Life In- 
surance Company in regular annual meeting duly assembled: That 
the inability of C. E. Rawson and L. C. Rawson, president and 
vice president respectively of the company, to whose unremitting 
efforts through a period of more than twenty years its past success 
has been chiefly due, to continue longer in the active management 
of its affairs, and the difficulty of securing officers of known ex- 
perience, ability and integrity to take their places, render it ad- 
visable for the company to reinsure its outstanding liabilities and 
to retire from business. That the proposition made by National 
Life Insurance Company of the United States of America to re- 
insure the company’s outstanding liabilities is satisfactory to the 
stockholders, and that the directors be, and hereby they are, au- 
thorized and requested to cause the proper officers of the company 
in its name and behalf to sign, seal, acknowledge, deliver and carry 
into effect a contract of reinsurance with said National Life In- 
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surance Company of the United States of America in terms 
substantially as follows, to wit: [Here follows a copy of the con- 
tract with the National Life Company.] That from and after this 
date, the company transact no business except such as is properly 
incidental to the carrying out of such contract, and to the fulfill- 
mentof its existing obligations, and to the winding up of itsaffairs. 
That the directors be, and hereby they are, authorized and re- 
quested to take such steps as may be appropriate for the voluntary 
liquidation of the company’s business.” The contract is too volu- 
minous to be here set out. It assigns and transfers to the National 
Life all the property and assets of every kind and nature owned 
by the Des Moines Life, and empowers and authorizes the former 
company to collect and receive all premiums, reserves, and income 
thereafter becoming due and payable to the Des Moines Life. In 
consideration of such transfer of all the property and assets of the 
last-named company the National Life assumed as its own all the 
policy obligations and other indebtedness of the Des Moines Life 
except its liability to its stockholders. In addition to the foregoing, 
and as a further consideration for said sale and transfer, the 
National Life undertook to pay the Des Moines Life $300,000 cash 
and the further sum of $400,000 in five annual payments of $80o,- 
000 each. The contract being executed, the cash installment of 
$300,000 was paid. On January 24, 1912, Harbach, as secretary 
of the Des Moines Life, addressed letters to the plaintiff and 
Holtz, informing them of what had been done, and inclosing to 
each a check for $300 as a “first liquidation dividend.” In 
this letter the reasons for going into liquidation were stated as fol- 
lows: “Owing to the continued ill health of Mr. C. E. Rawson, 
who has been for many years the president and manager of this 
company, it became necessary either to change the management of 
the company or to arrange with some other company to perform its 
obligations. All things considered, it seemed that the latter course 
was most advantageous to the stockholders and the policyholders 
alike, provided suitable arrangements could be made with a com- 
pany of the requisite financial strength and business character.” 
The letter proceeds then to say that the National Life appears to 
be one of the necessary financial soundnsss, and the stockholders 
thus addressed are informed of the essential features of the sale 
and transfer. On January 30, 1912, plaintiff and Holtz, who ap- 
pear to be acting together, each addressed a letter to Harbach pro- 
testing that they had been given no notice of the meeting or of the 
proposed sale of the business, expressing their objection thereto, 
and returning the checks which had been sent them. No legal pro- 
ceedings were instituted to prevent the carrying out of said con- 
tract until April 23, 1912, when this action was begun. 

In his petition plaintiff sets out the facts above stated, and 
further alleges that Rawson and his wife were in substantial con- 
trol of the business of the company under its original organization, 
and that the change thereof to a stock company was designed to 





Life.] Beidenkopf vs. Des Moines Life Ins. Co. 1213 


perpetuate such control, and to enhance their personal profits in 
the business, and that said persons did in fact continue in such 
management until the date of the attempted liquidation. He 
further alleges that at the date of such liquidation the company 
was solvent and in the enjoyment of a large, profitable, and grow- 
ing business, and owned and possessed property, money, securities, 
and other assets largely in excess of the securities and reserves 
which it was required to retain for the benefit of its policyholders, 
and that in such excess or accumulation of profits plaintiff was 
entitled to share in just proportion with other stockholders ; that in 
making the sale of said assets and business to the National Life, 
and in entering upon a liquidation of its affairs, the said Des 
Moines Life exceeded its powers, and that the resolution author- 
izing such sale and the contract made in pursuance thereof are void 
and of no effect. He further charges that the officers of said 
company knew that plaintiff and other stockholders would be op- 
posed to such proceedings and would not consent thereto, and 
that to prevent their opposition being made effective notice of 
the contemplated meeting and of the proposed sale to the National 
Life was fraudulently withheld from them until after the con- 
tract had been made. It is further charged that the sale of the 
assets and business of the company is in fact and in legal effect an 
attempted dissolution of the corporation, and in pursuance of such 
design its offices have been closed, and it has ceased to do or 
transact the business for which it was authorized, although under 
the terms of its organization it has yet many years of corporate 
life, and its dissolution cannot lawfully be effected except by the 
unanimous consent of its stockholders. As further illustrating 
the alleged fraudulent character of the transaction, plaintiff says 
that after the sale had at least been tentatively negotiated by the 
Rawsons at a figure making the stock worth at least $700 a share, 
said Rawsons, aided by Harbach, the secretary, and one Donahey, 
a director of the company, entered upon an organized effort to 
purchase the stock held by the minority members at the price of 
$200 per share, and by falsely representing or concealing the fact 
and terms of the proposed sale to the National Life did in fact in- 
duce many of said stockholders to part with their shares at the 
grossly inadequate price of $200, and that the shares so obtained 
were by the purchasers voted in favor of ratifying and carrying 
out said contract of sale. He further alleges that the officers and 
directors of the company having had part and share in all said 
wrongful transactions, application to them to bring this action 
would be unavailing, and that he as stockholder is entitled to bring 
the same in his own name and for himself and for all other stock- 
holders similarly situated. 
By amendment to the petition it is charged that at the date of 
the adjourned stockholder’s meeting of January 23, 1912, Johnson 
had become the actual or beneficial holder of all the stock, except 
14 shares only, of the Des Moines Life Company, and that said 
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Johnson, having thus acquired full control of such company, and 
having already full control of the National Life Company, was 
enabled to manipulate and direct the action of both companies in 
his own interest and fix the terms of the agreement for both par- 
ties and to his own personal profit, and that this was done in 
utter disregard of the rights of the Des Moines Life Company, 
and especially of its minority stockholders. It is finally charged 
that the true consideration for the sale to the National Life is not 
expressed in the contract, but that in addition thereto other large 
and valuable considerations were paid to the Rawsons and those 
with whom they were associated in the deal. 

Upon the showing thus made plantiff prays the appointment of 
a receiver to take charge of the business and property of the Des 
Moines Life Company, and for a decree declaring the contract for 
sale and transfer of its assets and business to the National Life 
Company void and of no effect, and requiring the latter company 
to restore to the former all the property and assets delivered to or 
received by it in pursuance of said contract, and further requiring 
the Des Moines Life Company to use and administer such assets in 
conformity with the trust imposed upon it by its charter and by 
law. Plaintiff also asks for the issuance of a temporary injunction 
pending the final termination of the action, restraining the Des 
Moines Life Company and its officers from making any further 
delivery or transfer of its property and assets to the National Life 
Company, and restraining said last-named company from further 
receiving such property and assets, and from disposing ot any 
property or assets received from the Des Moines Life Company 
until the rights of the parties have been finally adjudicated. 

Answering the petition, the defendants admit the sale and trans- 
fer of the assets and business of the Des Moines Life Company to 
the National Life Company, but deny all allegations of wrong and 
fraud in such transaction, and deny that they acted therein in ex- 
cess of their lawful power and authority. They aver that of the 
1,000 shares of capital stock of the Des Moines Life Company 
998 shares were held by persons expressly consenting to such sale, 
and that all of said 998 shares have been transferred to and are 
now owned and held by Johnson, who is their sole owner. They 
further alleged that while the Des Moines Life had done a prof- 
itable business up to the date when liquidation was determined 
upon, yet by reason of the fact that Rawson and his wife, to whose 
efforts and business capacity such prosperity had been largely due, 
were compelled to retire from the company because of failing 
health, and by reason of the peculiar conditions then obtaining in 
the business of life insurance, rendering the same likely in the 
immediate future to be more hazardous and less profitable, it ap- 
peared both expedient and wise to accept an advantageous offer 
for the reinsurance of its risks and the sale of its assets, rather 
than to continue the business under less favorable conditions than 
had theretofore attended it. Under such circumstances, and 
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acting in good faith for the benefit of all concerned, they say they 
entered into the contract. They further represent that, begin- 
ning immediately after the making of said contract, they began 
the performance of its stipulations, and long before the institu- 
tion of this action all the assets of the Des Moines Life (other 
than the price received for said sale) were transferred and turned 
over to the National Life, and the installment of $300,000, paid to 
the former company upon said contract, was distributed and paid 
out to its stockholders as a liquidation dividend. Prior to the begin- 
ning of this suit, defendants further say, more than 10,000 of the 
policyholders of the Des Moines Life Company had acquiesed 
in the contract of reinsurance, and executed their written con- 
sent to substitute the contract of the National Life for that of 
the Des Moines Life, thereby releasing the latter from such policy 
obligations, and that under the obligations so assumed by the Na- 
tional Life the latter has become liable to pay and has paid 
death claims to the amount of $94,000. Thousands of policy- 
holders have paid to the National Life the premiums falling 
due upon the insurance issued by the Des Moines Life, and it is 
averred that the court ought not and cannot make any order or 
enter any judgment herein affecting the rights of the policy- 
holders, none of whom are parties to this proceeding. 

The pleadings—petition and answer—with various affidavits, 
counter affidavits and exhibits, of which more specific mention is 
not necessary, were submitted to the court upon plaintiff’s ap- 
plication for temporary injunction. The writ was denied by the 
court in a brief opinion, stating, in effect, that the demand for 
an injunction having been delayed some three months after the 
contract complained of had been made, and such contract having 
already been largely performed, a temporary injunction might at 
that stage of the proceedings be productive of harm rather than 
benefit to the policyholders and to others interested in the contro- 
versy. It is from this order that appeal has been taken. No trial 
has been had upon the merits of the dispute, and the question be- 
fore us is to be disposed of upon the petition and answer and the 
supporting documents to which we have referred. 

The foregoing statement is perhaps of tedious length, but it has 
seemed necessary to a fair understanding of the position of the 
parties to a controversy which, however small the sum immediately 
involved in its determination, affects directly or indirectly interests 
of great importance. 

[1] I. Counsel on either side have favored the court with care- 
fully prepared briefs, discussing with great thoroughness the legal 
questions they believe raised by the appeal. Some of these we 
think unnecessarily anticipate or assume the merits of the litigation 
as they may appear on the trial yet to be had. The granting or 
refusal of the demand for a temporary injunction is not always a 
matter of right, even where the petition shows a probable right of 
relief on final hearing. Application therefor is addressed to the 
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sound discretion of the court, to be guided according to the cir- 
cumstances of the particular case. High on Injunctions (4th Ed.) 
§ 11. 

[2] It is of course familiar doctrine that this court will not in- 
terfere in such cases except upon clear showing of abuse of the 
discretion so reposed in the court below. 

[3] The writ is to a great extent a preventive remedy; and 
where the parties are in dispute concerning their legal rights, it 
will not ordinarily be granted until the right is established, espe- 
cially if the legal or equable claims asserted raise questions of a 
doubtful or unsettled character. Says the Pennsylvania court: 
“As a preliminary injunction is in its operation somewhat like 
judgment and execution before trial, it is only to be resorted to 
from a pressing necessity to avoid injurious consequences, which 
cannot be repaired under any standard of compensation.” Mam- 
moth Coal Co.’s Appeal, 54 Pa. 183. 

On the same subject Baldwin, J., in Bonaparte vs. R. R. Co., 
Baldw. 205, Fed. Cas. No. 1,617, uses this language: “There is no 
power the exercise of which is more delicate, which requires a 
greater caution, deliberation, and sound discretion, or more dan- 
gerous in a doubtful case, than the issuing an injunction; it is the 
strong arm of equity, that never ought to be extended unless to 
cases of great injury, where courts of law cannot afford an ade- 
quate or commensurate remedy in damages.” So, also, in Thomp- 
son, Attorney General, vs. City, 9 N. J. Eq. 624, in affirming the 
refusal of a temporary writ, it is said that “in the bill, answer, 
and affidavits, no case of threatening, irreparable mischief is made 
out. That is the only question he (the chancellor) had to decide 
upon the motion for a preliminary injunction, in advance of the 
hearing of the cause, and before the case was in a situation to be 
decided upon the merits. When it does not appear that irreparable 
mischief is liable to ensue from leaving a party to go on exercising 
a right he claims, the court never stops him before it has an op- 
portunity of examining the question of right.” In the same line 
is the declaration of the same court: “An injunction will not 
issue where the right of the complaint, which it is designed to 
protect, depends upon a disputed question of law about which 
there may be a doubt, which has not been settled by the * * * 
law of this state.” Stevens vs. R. R. Co., 20 N. J. Eq. 126. 

[4] Even where the technical right to injunctive relief is other- 
wise clearly established, it will be denied where the issuance of 
the writ may occasion inconvenience to the public and serious loss 
to the defendant, while the injury to the plaintiff can readily be 
compensated in damages. Becker vs. R. R. Co., 188 Pa. 484, 41 
Atl. 612; Fisk vs. Hartford, 70 Conn. 720, 40 Atl. 906, 66 Am. St. 
Rep. 147. 

We have cited but few of the many precedents upon this ques- 
tion, but they establish we think the general trend of judicial opin- 
ion and indicate the conservative and safe rule to be observed in 
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cases of this character. Applying that rule to the case made by 
the record before us, we hold that it shows no abuse of discretion 
by the trial court justifying us in reversing its ruling and requiring 
it to sustain the plaintiff’s demand for a temporary injunction. 

II. Strictly speaking, the conclusion announced in the preceding 
paragraph is as far as it is necessary for us to go in disposing 
of the plaintiff’s appeal from the ruling on his motion for a 
temporary writ. But the manner in which the case has been pre- 
sented and argued evidences a common desire of counsel on both 
sides that we express our views on some of the more fundamental 
propositions underlying the principal controversy. Within limits 
this may be proper and serve to keep the future course of the 
litigation within due bounds. These views will also have quite 
direct bearing upon the correctness of the position taken by the 
trial court in refusing the writ. 

[5] The basic contention of the plaintiff is that the sale of the 
business and assets of the Des Moines Life Company is in law and 
equity tantamount to a dissolution of that corporation, and that 
the dissolution of a corporation before the expiration of its char- 
ter period cannot be legally effected, or the business for which it 
was organized abandoned, except by the unanimous consent of 
all its stockholders. It is to be admitted that this rule, stated in a 
general way, has the support of numerous authorities, most of 
which are collected in appellant’s brief. The leading and most fre- 
quently cited decision to this effect is Abbott vs. American Hard 
Rubber Co., 33 Barb. (N. Y.) 578. It is perhaps open to fair 
doubt whether the question was necessarily involved in that case, 
but it has undoubtedly been treated as an authority, and not in- 
frequently followed. See Forrester vs. B. & M. Co., 21 Mont. 
544, 55 Pac. 229, 353; People vs. Ballard, 134 N. Y. 269, 32 N. E. 
54, 17 L. R. A. 737; 4 Thompson’s Corp. (2d Ed.) § 4489, and 
cases there cited. 

But the doctrine has by no means the unanimous support of the 
precedents, and it has frequently been held that its strict enforce- 
ment would neutralize the efficiency of that other and necessary 
rule to which every stockholder impliedly agrees in becoming a 
member of a corporation, that the management and control of the 
corporate business and interest shall be vested in the majority. See 
Treadwell vs. Mfg. Co., 7 Gray (Mass.) 393, 66 Am. Dec. 490; 
Bowditch vs. Jackson, 76 N. H. 357, 82 Atl. 1014, Ann. Cas. 1913- 
A. 366; Lauman vs. R. R. Co., 30 Pa. 42, 72 Am. Dec. 695; 
Ritchie vs. Mining Co., 1 Ont. L. R. 654; Arents vs. Tobacco Co. 
(C. C.) 101 Fed. 338; Maben vs. C. & C. Co., 173 Ala. 259, 55 
South. 607, 35 L. R. A. (N. S.) 396... 

The rule of the Abbott Case has been mentioned arguendo by 
this court as affording a general standard by which corporate 
powers are restricted. Traer vs. Prospecting Co., 124 Iowa, 112, 
99 N. W. 290. But while frequently called upon to hold invalid 
the sale of all the property of a corporation, we have never ap- 
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plied or enforced the rule relied upon by the appellant. Looking 
to our decisions having any legitimate bearing upon the issues 
now presented, we find fairly sustained the proposition that, when 
the majority of the stockholders of a business corporation, act- 
ing without fraud and upon reasonable grounds, concluded that 
the exigencies of the business in which it is engaged and the best 
interest of all concerned therein require a sale of the property and 
a liquidation of the corporate affairs, equity will not interfere to 
prevent the consummation of such transaction at the suit of one 
or more minority stockholders, especially where it appears that 
the protesting members are not likely to suffer any injury for 
which there is no other adequate remedy. For example, while 
stating the general rule of the Abbott Case, it has been held that 
when insolvent or in a failing condition the corporation may sell 
all its property without the unanimous consent of its stockholders. 
Traer vs. Prospecting Co., 124 Iowa, 112, 99 N. W. 290. 

Where a minority stockholder was given no notice of a meeting 
at which a sale of the corporate assets was authorized (it being 
known to the majority that he was opposed to the transaction), 
the sale was held to be valid; it appearing that the financial con- 
dition of the corporation made it advisable, and no fraud being 
disclosed. Sawyer vs. Printing Co., 77 Iowa, 242, 42 N. W. 300. 

The same question arose in Price vs. Holcomb, 89 Iowa, 135, 56 
N. W. 410, and it was there said, “It is unquestionably true that 
a private corporation holds its property as a trust fund for the 
stockholders, * * * act together; they are in a sense the corpo- 
ration, and must act with due regard to the right of the minority. 
If the majority decide arbitrarily, and without just cause, to sell 
the property of the corporation to the prejudice of the minority, 
and thereby compel the winding up of the business, * * * it 
is a fraud upon the minority, and courts of equity will interfere. 
If however, just cause exists for selling the property, as when the 
corporation is insolvent and the sale is necessary to pay debts, or 
where * * * the business is a failure * * * and the best 
interest of all require it, the majority have clearly power to order 
the sale, and in such case their acts are not ultra vires.” 

While the cases here cited present instances of sales made un- 
der conditions of financial embarrassment, it is nowhere held that 
insolvency and financial stress afford the only occasion for the ex- 
ercise of such power. Indeed the rules as stated in Price vs. 
Holcomb, supra, fairly implies that such power may be exercised 
where any “just cause” exists therefor. In Platner vs. Kirby, 138 
Towa, 265, 115 N. W. 1034, this court appears to have interpreted 
the effect of its former holdings in harmony with that view, say- 
ing that “in this state we have recognized the right of the majority 
to determine whether the corporation shall be continued or wound 
up.” This position finds support in precedents from other states 
already cited. 

Speaking of the stockholders of a business corporation, Judge 
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Bigelow of the Massachusetts court has said, “By accepting a 
charter they do not undertake to carry on the business for which 
they are incorporated indefinitely, and without any regard to the 
condition of their corporate property. Public policy does not re- 
quire them to go on at a loss. On the contrary it would seem very 
clearly for the public welfare, as well as for the interest of the 
stockholders, that they should cease to transact business as soon as, 
in the exercise of a sound judgment, it found that it cannot be 
prudently continued. If this be not so, we do not see that any 
limit could be put to the business of a trading corporation, short 
of the entire loss or destruction of the corporate property. The 
stockholders could be compelled to carry it on until it came to 
actual insolvency. Such a doctrine is without any support in 
reason or authority.” In that case the corporation was not in- 
solvent, but the conditions were such that means to go forward 
properly with the business were not available. Of the power of 
the majority under these circumstances the court further says: 
‘We entertain no doubt of the right of a corporation, established 
solely for trading and manufacturing purposes, by a vote of the 
majority of their stockholders, to wind up their affairs and close 
their business, if in the exercise of a sound discretion they deem 
it expedient so to do. At common law the right of corporations, 
acting by a majority of their stockholders, to sell their property is 
absolute, and is not limited as to objects, circumstances or quan- 
tity.” 

The same line of reasoning is followed in the recent case of 
,Bowditch vs. Jackson, 76 N. H. 351, 82 Atl. 1014, Ann. Cas. 1913- 
A, 366. The court there says, after reference to the various state- 
ments of the rule by which a corporation under proper circumstan- 
ces may sell all its property: “AIl these fairly summed up in the 
statement that the majority may close out the affairs of the com- 
pany when it can no longer make a reasonable profit. It is be- 
lieved no court would now hold that the rights of the minority 
were more extensive than this rule implies. If the majority may 
sell to prevent greater losses, why may they not also sell to make 
greater gains? Bearing in mind that this is purely a business prop- 
osition, with no public rights or duties involved, there seems to 
be no substantial difference between the two cases, as a matter of 
principle. In each case the sale is made because it is of advantage 
to the stockholders. Whether the profit to be made is a reason- 
able one must be a relative matter.”” Further discussing the sub- 
ject the court adds: “And the question is one of future prospects. 
Its decision requires the exercise of business judgment, sagacity, 
and power to forecast coming events. It is not an issue appro- 
priate for trial and decision in courts, but rather one to be settled 
by the judgment of the men conducting the business in question. 
In a limited sense, the majority act as trustees for all the stock- 
holders. When their acts are impugned by the minority it is not 
the function of the court to set its judgment against theirs in set- 
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tling the wisdom or policy of proposed action. By the contract of 
association all questions of this nature were committed to the 
majority for final decision (citations omitted ).” 

A brief reference to the text-writers upon this question may 
also be of interest. 

Mr. Thompson, after quoting a judicial holding that a corpo- 
ration must remain in business unless all stockholders consent to 
its being wound up, expresses his own views as follows: “But it 
is believed that this dictum is unfounded when applied to a case 
where a majority of the stockholders elect to wind up the affairs 
of the corporation and distribute its assets, because, although the 
affairs of the corporation may at the particular time be prosperous, 
yet circumstances may exist rendering it probable that this pros- 
perity will not continue; and whether such circumstances do ex- 
ist, or are likely to supervene, is a question committed exclusively 
to the judgment of the majority. It is believed that no case can 
be found in which a court of equity has granted an injunction, at 
the suit of a minority stockholder against the majority, to prevent 
them from discontinuing the business of the corporation and wind- 
ing up its affairs. The exercise of such a power would be most 
extraordinary. It would be tantamount to compelling the specific 
performance of an agreement to form and carry on a corporation 
extending over an indefinite period of time, and when, in the judg- 
ment of the majority, on a question of mere economy and pro- 
priety, on which their judgment ought to be conclusive, it has been 
found more expedient to discontinue the busirless.” ‘Thompson 
on Corporations, vol. 4, § 4443. 

To the same effect it is said by Mr. Morawetz: “Ordinary trad- 
ing corporations are formed solely for the pecuniary benefit of 
their shareholders. It is therefore no more than reasonable that 
the majority of an association of this description should have a 
discretionary power to give up the joint speculation, and wind up 
the company’s business, whenever they deem this step to be in the 
interest of the whole association. The law is settled accordingly ; 
and it may be stated as a rule that it is an implied condition in the 
charter of every corporation, formed solely for the pecuniary 
profit of its shareholders, such as an ordinary trading or manufac- 
turing corporation, that its business may be wound up whenever 
the majority deem this to be expedient. Under these circum- 
stances the majority may, without the consent of the minority, sell 
the whole of the company’s property, close up the business, dis- 
tribute the assets, and surrender the charter to the state.” 1 Mora- 
wetz on Corp. § 413. 

And it seems to us that when appellant concedes, as he does in 
argument, that the majority may sell and dispose of the corporate 
property and assets when the necessities of business require it, 
they recognize a departure from the strict rule in the Abbott Case, 
the effect of which goes distinctly beyond the limits which he asks 
us to lay down for the government of the present case. We have 
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no statute which directly or by necessary implication defines the 
line between a valid and invalid exercise of this power. If we look 
to the reasons which have led the court to say that a single stock- 
holder, who has contributed perhaps a thousandth part of the 
capital fund, not be authorized to compel the owners of the other 
999 shares to perpetuate the business of an insolvent corporation, 
they just as imperatively require that even a solvent corporation 
may be liquidated and closed out if those to whom the manage- 
ment of that business is committed forsee, or honestly believe they 
foresee, threatened perils which sound business wisdom warns 
them to avoid by disposing of the corporate assets and winding up 
its affairs. The business man who does not consult the future and 
lay out his course with reference to what he there discovers finds 
himself sooner or later involved in financial ruin. Nor can we 
suppose that a corporation for pecuniary profit is looking for that 
kind of blind leadership. If it be wise and just to say that a cor- 
poration may dispose of its assets when overcome by disaster, it 
is even more wise and just to say that they may do likewise to 
prevent disaster and preserve a solvency the permanence of which 
changed conditions have rendered insecure. 

The defendants herein allege that by the retirement of the 
persons whose skill and industry had built up the business of the 
Des Moines Life, and by reason of radical changes which had 
taken place in the field of life insurance, rendering the business 
more hazardous and less profitable they were persuaded that it 
was for the benefit of all concerned to withdraw from the com- 
petition and take advantage of an opportunity to sell at a figure 
which insured to each and every stockholder the full return of his 
investment with large added profits. And if this be true, and the 
majority saw or had reason to believe that while the business had 
theretofore been profitable, it had reached the high tide of its 
prosperity, and was quite sure to enter upon an era of declining 
profits and decreasing assets, which might lead the corporation 
to the verge of insolvency, then sound business policy and the due 
concern for the preservation of the trust imposed upon the corpo- 
ration would appear to dictate a sale and transfer of the concern 
while it was in the condition to command the highest possible 
price. ‘To say the least, there is no rule of equity to which we 
have ever given our adherence which requires a court to interfere 
by injunction to defeat a sale so made in good faith and for an 
adequate consideration. Whether these conditions did exist in 
this company, and whether the majority had any reason to antici- 
pate changes rendering a sale of the assets and a winding up of the 
corporate affairs advisable as a sound business proposition, we do 
not now stop to inquire. The defendants assert that such condi- 
tions did exist, and that the sale was made in good faith toward 
all stockholders. The plaintiff denies the plea thus made, and 
charges that the majority action was tainted with bad faith. The 
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truth of this issue is yet to be tried, and we ought not to express 
any opinion upon controverted facts. 

[6] Before leaving this branch of the case we may say that the 
Code of 1897 introduced a significant change in the language of 
the statute referring to the dissolution of corporations. In the 
Code of 1873, § 1066, it was provided that ‘“‘No corporation can be 
dissolved prior to the period fixed in its articles of incorporation, 
except by unanimous consent, unless a different rule has been 
adopted in their articles.” As re-enacted into the present Code, 
section 1617, the provision is that “A corporation may be dis- 
solved prior to the period fixed in the articles of incorporation by 
unanimous consent or in accordance with the provisions of its 
articles’”—a regulation far less sweeping in its terms than the one 
for which it has been substituted. 

[7] But the question presented in this appeal is not one of the 
limitation of the power to dissolve the corporation, but one of 
power to sell the assets of the corporation and wind up the busi- 
ness. That such sale is not necessarily equivalent to a dissolution 
has been determined by us. Price vs. Holcomb, 89 Iowa, 123, 
56 N. W. 407. As we have already noted, there is no statute de- 
nying such power of sale. There is a statute permitting a life in- 
surance company to reinsure its risk, or to consolidate with another 
company by observing certain conditions. Code Supp. 1821, n, et 
seq. Among these conditions is none requiring the unanimous con- 
sent of the stockholders. 

[8] III. Concerning the alleged fraud and misrepresentation by 
which it is alleged that certain of the minority stockholders were 
induced to part with their holdings at $200 per share, it is possible 
that upon that final hearing such acts, if proved, may tend to 
establish a general scheme to defraud, in which the sale of the as- 
sets of the company played a part, but, so far as is developed by 
the pleadings, it is not clear what relevancy such matter has to the 
plaintiff’s claim in this proceeding. None of the persons so part- 
ing with their stock are in court demanding redress, nor does the 
plaintiff appear to be authorized to represent them. So far as 
the record discloses, they are satisfied with the consideration paid 
them, and do not care to risk its loss or diminution by litigation. 
Neither plaintiff nor Holtz were so misled ; they refused the offer, 
and have suffered no loss or damage because of that fraud. They 
constitute a class by themselves, and the claim of plaintiff to repre- 
sent others “similarly situated” with himself would seem to affect 
the rights of no other stockholder except perhaps those which may 
be asserted by Holtz. 

[9] IV. Of the claim that, Johnson being the holder of a ma- 
jority of the stock of the National Life, and having made more 
or less complete arrangements for the purchase of the Rawson 
stock in the Des Moines Life, he stood in such a relation of trust 
to both companies that a sale negotiated by him of the assets of 
one to the other is per se, or at least presumably, fraudulent, it 
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is sufficient to say (without going into an examination at this time 
of the argument and authorities presented in support of the point 
thus made) that as at present advised we think the fact that the 
control of both companies was actually or potentially in the hands 
of Johnson would not make the transaction per se fraudulent or 
void. If the fact be established, it is of course a material cir- 
cumstance, and the court will scrutinize a deal so accomplished 
with care; and, if fraud in fact be found, will take proper steps 
to protect the interest of those injuriously affected thereby. 

[10] V. Believing that the ruling of the trial court may be 
sustained upon other and perhaps more vital principles, we have 
not entered upon any consideration of the question of plaintiff's 
laches, which that court deemed sufficient ground for denying a 
preliminary injunction. That view is, however, not without merit. 
While there was probably no such laches as leaves the plaintiff 
remediless, if he has been wronged as he alleges, yet he is not in a 
position to justly complain if it be said to him that he has waited so 
long the court will not listen with favor to his demand for the ex- 
traordinary aid of a temporary injunction. It is clear from his 
own showing that he knew a sale of the assets was in contem- 
plation of those having a controlling interest; and, while he was 
living at a distance, and did not attend the meeting, he was prompt- 
ly notified of its action, and of the contract which had been made— 
a contract which called for immediate delivery of the company’s 
property and assets—yet he waited three months till, as it is al- 
leged, the terms of the agreement had been substantially complied 
with and carried out, and then asked to have the writ issue. 
Even if otherwise the court should have granted the writ, we think 
it was not reversible error to deny it under these circumstances, 

Other matters argued by counsel it is not necessary to discuss at 
this preliminary stage of the case, and we shall pass them without 
further mention. 

For the reasons stated, the ruling of the trial court denying 
plaintiff’s prayer for a preliminary injunction is affirmed. 


—_———¢+o—-——_- 


COURT OF APPEALS OF GEORGIA. 


FIDELITY MUT. LIFE INS. CO. 
vs. 


GOZA. (No. 4,804.)* 


FORFEITURE—NONPAYMENT OF PREMIUM NOTE—WAIVER. 
All the questions raised in this case are controlled adversely to the plain- 
tiff in error by the decisions of this court in Arnold vs. Empire In- 


* Decision rendered June 25, 1913. 78 S. E. Rep. 735. Syllabus by 
the Court. 
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surance Co., 3 Ga. App. 685, 60 S. E. 470, and Williams vs. Empire 
Insurance Co., 8 Ga. App. 303, 68 S. E. 1082, which, upon review 
thereof, are adhered to. 

(For other cases, see Insurance, Cent. Dig. §§ 891, 895-902, 913, 1041- 
1056, 1058-10070; Dec. Dig. §§ 349, 392.) 


Error from City Court of Savannah; Davis Freeman, Judge. 

Action by G. M. Goza against the Fidelity Mutual Life Insur- 
ance Company. From a judgment for plaintiff, defendant brings 
error. Affirmed. 


W. L. Cray, of Savannah, for Plaintiff in Error. 
OspornE & LAWRENCE, of Savannah, for Defendant in Error. 


Porte, J. 

The plaintiff in error issued a policy of insurance upon the life 
of one Goza, payable to his wife as beneficiary. The policy re- 
cited that it was issued in consideration of the payment in advance 
of $81.72—the agreed annual premium. In the application, which 
was a part of the policy, the insured agreed that no agent of the 
insurer, except certain named officers, should have the power to 
extend the time for the payment of any premium or to waive any 
forfeiture of the policy. The policy was issued March 15, 1911, 
at which time the insured made a cash payment of $20 upon the 
premium, and gave his note for $61.72, dated March 22, 1911, and 
due go days after date. There was a recital in this note that, if 
not paid at maturity, the policy “shall be ipso facto null and void, 
without notice to the maker hereof and without any act on the 
part of the company, and shall remain so until restored as proyided 
by its terms.” There was no provision in the policy for its for- 
feiture for the nonpayment of any obligation given in settlement 
of the premium, but the policy did provide that, in the event of 
default in the payment of any premium or obligation given for the 
premium, the policy might be revived at any time within three years 
upon production of satisfactory evidence to the company of the 
payment of all overdue premiums. Shortly before the maturity of 
the note, the insured paid $15 in cash, which was received by the 
company and credited on the note. On June 19th the company’s 
manager wrote the insured, stating that the note would mature the 
next day, and inclosed a renewal note with the amount left blank, 
stating that the writer did not recall exactly what amount the in- 
sured desired to pay at the maturity of the note. This renewal 
note was never executed or returned to the company. On July 
4th another letter was addressed to the insured by the company’s 
manager, acknowledging the receipt of the $15 and inclosing an- 
other renewal note, which the insured was requested to sign and 
return. On August 2d the manager again wrote the insured, re- 
questing the new note, “so as to keep your insurance in proper 
shape.” On September 11th another letter was written by the 
manager to the insured, expressing regret that no reply had been 
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made to the several previous communications, and stating that the 
writer hoped that it was not the insured’s intention to permit the 
policy to remain lapsed. The note executed by the insured for the 
balance of the premium was payable to certain named agents of 
the company, was accepted by it, and entered on its books to the 
credit of the insured, with the notation that it was held for the 
balance of the premium. Matters remained in this condition until 
after the death of the insured on October 1, 1911; and on October 
23d the note was charged on the books to the account of the man- 
aging agent to whom it was payable. The company never sur- 
rendered or offered to surrender the note to the insured after its 
maturity. Suit was brought on the policy, and the company de- 
fended on the ground that by the nonpayment of the note at the 
maturity the policy had been forfeited. There were demurrers to 
the petition as amended, which were overruled; and after the in- 
troduction of evidence, from which the foregoing facts appeared, 
the court directed a verdict for the plaintiff. 

All the material questions of law raised in the record are con- 
trolled adversely to the plaintiff in error by the decisions of this 
court in the cases of Arnold vs. Empire Insurance Co., 3 Ga. App. 
685, 60 S. E. 470, and Williams vs. Empire Insurance Co., 8 Ga. 
App. 303, 68 S. E. 1082. There was no stipulation in the policy 
of insurance that it would be void for nonpayment of the note. 
The conduct of the company in holding the note and endeavoring 
to collect it after its maturity amounted to a waiver of its right 
to insist upon a forfeiture. It was so ruled expressly in the de- 
cisions above cited. We are requested to review and overrule 
these decisions. They were very carefully considered, and in our 
opinion state correctly the principles of law applicable to the cases 
then being dealt with, and these principles are controlling in the 
case now under consideration. We decline to overrule these deci- 
sions. There was no error in any of the rulings of the court of 
which complaint is made. 

Judgment affirmed. 


00 


SUPREME COURT OF APPEALS OF VIRGINIA. 


STRATTON’S Apm’R 
VS. 


NEW YORK LIFE INS. CO.* 
NONFORFEITURE AND LOAN PROVISIONS—CONSTRUCTION 
—EFFECT. 


A life policy provided that it could not be forfeited after three years from 
issue, and if any subsequent premium was unpaid the policy would 


* Decision rendered, June 12, 1913. 78 S. E. Rep. 636. 
‘ Vol. XLII.—77 








1226 Insurance Law Journal Vol. 42. —[Sept., 1913. 


be indorsed for paid-up insurance, payable at the death of the in- 
surer, specified in the table, less any indebtedness on the policy, 
provided demand was made therefor, with surrender of the policy 
within six months after default; that if any subsequent premium 
was not paid, and the policy was not surrendered according to the 
preceding provisions, the insurance, after payment of any indebt- 
edness, would be extended, without request or demand, for the 
amount of its face during the time provided for extended insurance, 
and if the insured was living at the end of the term the policy should 
cease. Insured procured a loan on his policy, agreeing that if the 
note was not paid when due the policy should automatically cease 
to be a claim, and the company should retain all cash received as 
part compensation for the rights granted, except as might be pro- 
vided by the nonforfeiture benefits, etc. At the time of insured’s 
default in payment of the note, he made no request for paid-up 
insurance within the time specified, and after paying his indebted- 
ness to the insurer there still remained of the reserve apportionable 
to the policy a sufficient amount to purchase extended insurance for 
a term beyond the time of insured’s death. Held, that the loan pro- 
vision should be construed in connection with the provisions of the 
policy, and that the insurer was not entitled to require payment of 
the indebtedness from other funds in order to prevent a forfeiture, 
but that the reserve should be applied to the payment of the loan and 
the purchase of extended insurance; and hence the policy was in 
force at the time of insured’s death. 


(For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.) 


FORFEITURE PROVISIONS—CONSTRUCTION. 


A life policy containing nonforfeiture provisions, being the work of the 
insurer, will be construed most strictly against the insurer and in 
favor of the insured, in order to prevent a forfeiture. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 


Error to Corporation Court of City of Lynchburg. 

Action by Alexander B. Stratton’s administrator against the 
New York Life Ins. Company. Judgment for plaintiff for less 
than the relief demanded, and he brings error. Reversed, and 
judgment rendered for plaintiff for the full amount sued for. 


Tuos. J. WiLLiaAMs and WiLson & Manson, all of Lynchburg, 
for Plaintiff in Error. 

Kirkpatrick & Howarp, of Lynchburg, for Defendant in 
Error. 


CARDWELL, J. 
This is an action upon notice under the statute, brought by the 
administrator of Alexander B. Stratton, Jr., deceased, against the 
New York Life Insurance Company to recover of the latter the 
amount of an insurance policy alleged to have been held by the 
plaintiff’s intestate and in force at the time of his death. 

It appears that the defendant company issued to plaintiff’s in- 
testate on April 26, 1898, a policy of insurance for the sum of 
$2,000, which policy contained what is called “a policy loan agree- 
ment”; that on October 30, 1905, the insured obtained from the 
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company a loan of $100 upon his policy as collateral, executing 
therefor also a “policy loan agreement,” which loan had not been 
repaid in cash at the date of the insured’s death, caused by drown- 
ing, on the 13th of November, 1907; that when the premium on 
the policy for the year beginning April 26, 1907, became due, the 
insured made a contract with the insurance company in regard 
thereto, which is evidenced by a writing, signed by the insured, 
called a “blue note” (on account of the color of the paper on which 
written), which note was for the sum of $28, with interest, pay- 
able on or before August 26, 1907, and set forth that the note was 
accepted by the insurance company, together with $10.20 in cash, 
on the following express agreement: “That although no part of 
the premium due on the 26th day of April, 1907, under policy No. 
862036 issued by said company on the life of A. B. Stratton, Jr., 
has been paid, the insurance thereunder shall be continued in force 
until midnight of the due date of said note; that if this note is paid 
on or before the date it becomes due, such payment, together with 
said cash, will then be accepted by said company as payment of said 
premium and all rights under said policy, shall thereupon be the 
same as if said premium had been paid when due; that if this note 
is not paid on or before the date it becomes due, it shall thereupon 
automatically cease to be a claim against the maker, and said com- 
pany shall retain said cash as part compensation for the rights and 
privileges hereby granted, and all rights under said policy shall be 
the same as if said cash had not been paid nor this agreement 
made; that said company has duly given every notice required by 
its rules or the laws of any state in respect to said premium, and 
in further compensation for the rights and privileges hereby 
granted the maker hereof has agreed to waive, and does hereby 
waive, every other notice in respect to said premium or this note, it 
being well understood by said maker that said company would not 
have accepted this agreement if any notice of any kind were re- 
quired as a condition to the full enforcement of all its terms.” 


When said note matured on August 26, 1907, the insured, Strat- 
ton, executed another “blue note” for $18, payable on or before 
October 26, 1907, reciting that the note was accepted by the com- 
pany at the request of the maker, together with $20.20 in cash, on 
a certain express agreement, which is practically the same as 
contained in the “blue note” quoted from above. When the last- 
mentioned note became due on October 26, 1907, it was not paid, 
and a new note was sent to the insured for execution by him, but 
it was never executed or returned to the company, and upon the 
lapse of the policy by reason of the insured’s failure to settle this 
note the company wrote, on the 29th of October, 1907, to the in- 
sured, requesting him to revive his policy, and to that end inclosed 
a note for $12, with the request that he execute and return the 
same along with $6.15 in cash, to be received by the company in 
settlement of the premium on hispolicy for the year beginning April 
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26, 1907, which note was not executed by the insured, nor was the 
$6.15 in cash paid. 

This it appears, was the situation existing between the insured 
and the insurer up to November 13, 1907, on which date the 
insured died, and proofs of his death were duly furnished the 
company, as required by the terms of the policy. It is admitted, 
however, by the company that at the date of the lapse of the policy 
on October 26, 1907, after deducting the loan of $100 upon it, 
as aforesaid, and any other indebtedness upon the policy from the 
reserve due the insured thereon, there was a balance of $42.22 to 
the credit of the insured then in the hands of the company which 
according to its application, would either have purchased for the 
insured $105 of paid-up insurance, or would have served to secure 
for the insured an extension of the policy, at its face value of 
$2,000, for a period of one year and three months from April 25, 
1907. Whether or not it was competent, under the circumstances, 
for the company to apply the said balance to the purchase of paid- 
up insurance, or said balance should have been applied in the pur- 
chase of extended insurance, are questions unsettled by the agreed 
statements of facts appearing in the record. 

The insurance company, before any action was commenced on 
said policy, tendered to the insured’s personal representative $105 
in settlement of its liability under the policy, which was not 
accepted, and thereupon this action was brought. 

When the case was called for trial, a jury was waived by 
both parties, and all questions of law and fact were submitted 
to the court for decision upon the issue joined; whereupon the 
court, upon two statements of facts agreed to by both parties, 
entered its judgment for the plaintiff in the sum of $105, instead 
of the sum of $2,000, the face value of the policy claimed by the 
plaintiff, to which judgment the plaintiff applied for and obtained 
this writ of error. 

The principal question presented is: To which of the two ways 
should the balance of $42.22, admittedly to the credit of the 
insured at the date of the lapse of his policy on October 26, 1907, 
after deducting the $100 loan upon the policy, have been applied— 
to the purchase of paid-up insurance, or to the purchase for the 
insured of an extension of his policy at its full face value of 
25th of April, 1907? A decision of this question necessarily must 
turn upon the construction and interpretation of the contract be- 
tween the insurer and the insured as evidenced by the policy and 
the “loan agreement.” 

The provisions of the policy which relate to the question are 
set out under the heading of “Benefits and Provisions,” and are as 
follows: 

“2,—Nonforfeiture. 


“This Policy Cannot be Forfeited after It shall have been in Force 
Three Full Years as Hereinafter Provided. 
“First.—If any subsequent premium is not duly paid, this policy 





Life.] | Stratton’s Adm’r vs. New York Life Ins. Co. 1229 


will be indorsed for the amount of paid-up insurance payable at 
the death of insured, specified in the table on the preceding page, 
less the value of any indebtedness on his policy, provided demand 
is made therefor with surrender of this policy within six months 
after such non-payment; or, 

“Second.—If any subsequent premium is not duly paid, and if 
this policy is not surrendered as provided in the preceding clause, 
the insurance under this policy will, after the repayment of any 
indebtedness, be extended without request or demand therefor. 
for the amount of two thousand dollars, during the term provided 
in the table on the preceding page, payable only if the insured dies 
within said term. At the end of said term, if the insured is then 
living, this policy shall cease and determine. 

“Third—The insurance provided for in the two preceding 
clauses shall be based upon completed insurance years only, and 
shall be subject to the conditions of this policy, but without fur- 
ther payment of premiums and without loans or participation in 
surplus.” 

We need not advert to the “table” referred to in the foregoing 
provisions, set out in full on the second page of the policy, under 
the heading of “Special Advantages, Table of Loans and Sur- 
render Values in Paid-up Insurance, or Extended Insurance, etc.,” 
further than to say that the terms provided therein do not militate 
against the view for which plaintiff in error contends, that under 
the provisions of the policy, upon default in the payment of any 
premium, the insurance was automatically extended, -without any 
action whatever on the part of the insured, provided there was to 
his credit on the reserve fund an amount sufficient to pay the 
company any indebtedness due it from the insured, and to pur- 
chase for him extended insurance for at least one year from the 
due date of the premium on the policy as to the payment of 
which default was made, to wit, on April 26, 1907, unless the 
insured made demand for paid-up insurance, which demand was 
not in this case made. 

Under the “Non-forfeiture” provisions of the policy, when it 
lapsed on October, 1907, for nonpayment of the premium for the 
year beginning April 26, 1907, and no demand had been made 
for paid-up insurance, as is conceded, did the policy become for- 
feited, and, if not, was not the insured entitled to the benefit of 
extended insurance in accordance with the terms of the second 
clause thereof ? 

[1] That the policy was not forfeited, but was extended as in 
full force for a period of one year and three months from April 
26, 1907, during which period insured died, and the insurer 
became liable to the personal representative of the deceased for 
the amount of the face value of the policy, is also conceded, unless 
the right to this extended insurance was lost to the insured by the 
nonpayment in cash of the $100 loan he had obtained from the 
insurer, notwithstanding he had to his credit with the insurer a 
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fund sufficient to repay the said loan and to purchase an extended 
insurance under his policy for a period extending beyond his 
death. 

As it seems to us, there was no indebtedness due from the 
insured to the insurer when the policy lapsed on October 26, 1907, 
but, on the contrary, the company was, after deducting the in- 
debtedness of the insured to it, due the insured a balance of $42.22, 
an amount sufficient to purchase an extended insurance for a 
period beyond his death, and he had not applied for paid-up 
insurance for the amount of this balance, and that by the very 
terms of the contract between the parties the insured had the 
right to rely, as doubtless he did, upon the provision contained 
in clause second of his policy that he should be entitled to have 
the balance to his credit with the insurer applied to the purchase 
of extended insurance, unless he demanded paid-up insurance and 
surrendered his policy. 

The position taken by the insurance company (defendant in 
error here) is that plaintiff in error’s intestate owed it $100 of 
borrowed money, and while it owed the insured $142.22, instead of 
striking a balance and giving to the insured $42.22 worth of 
extended insurance, it had the right to and did demand that the 
$100 loan be first repaid to it, not out of the $142.22 to the credit 
of the insured, but from other sources, before it was called upon 
to give the insured $42.22 worth of extended insurance. In other 
words, defendent in error denies that the insured had the right 
to set off against his loan of $100 the $142.22 to his credit with 
defendent in error, and contends that because the $100 loan had 
not been paid from other sources no part of the $142.22 to the 
credit of the insured, though applicable to the repayment of the 
loan, should have been applied to the purchase of extended insur- 
ance under the policy. 

This contention is not borne out by the language of the contract 
between the parties. Under the heading “General Regulations” 
in the contract is this clause: “Any indebtedness to the company, 
including any balance of the current year’s premium remaining 
unpaid, will be deducted in any settlement of this policy or of any 
benefit thereunder.” The defendant in error might have had the 
right to declare the policy in question forfeited by the nonpayment 
of the premium thereon for the year beginning April 26, 1907; 
but this it did not do, but instead treated the policy as in force, 
and sought to have the unpaid premium paid until after the death 
of the insured, and for weeks after it occurred, certainly up to the 
time it heard of the insured’s death. It is not pretended that 
the policy was forfeited by reason of the nonpayment of a pre- 
mium matured thereon, but because of the nonpayment of bor- 
rowed money under the “loan agreement,” which is, in effect, to 
claim that the phrase “after the repayment of any indebtedness,” 
contained in the policy, absolutely forfeited the right to extended 
insurance immediately upon the insured’s contracting a debt with 
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the insurer ; and this, too, regardless of how small the debt or how 
large a sum there might be to the credit of the insured, by way of 
reserve debt. Had there been no debt for a loan contracted pur- 
suant to the provisions of the policy in this instance, it would 
hardly be claimed that defendant in error would have had the right 
to declare the policy forfeited, as it did on December 24, 1907, over 
a month after the death of the insured, when it had in its hands on 
October 26,+1907, money enough to purchase for the insured 
extended insurance for a period extending beyond his death, so 
that the forfeiture of the policy, as remarked, is not based upon 
the failure to pay a premium due thereon, but upon the nonpay- 
ment, from other sources than the reserve fund to the credit of the 
insured, of a debt for money borrowed. 

Forfeitures are not favored in law, and when they are mere 
penalties for the nonpayment of borrowed money they are not 
allowed. 

In N. Y. Life Ins. Co. vs. Curry, 115 Ky. 100, 72 S. W. 736, 
61 L. R. A. 268, 103 Am. St. Rep. 297, it is said: “The courts 
have uniformly held in favor of the insurer that agreements for 
the forfeiture of the policy, when premiums were not paid when 
due, are valid, and their enforcement upheld. This is said to be 
because ‘on prompt payment of the premiums depends the 
mutuality of the contract and the ability of the insurance com- 
pany to meet its obligations.’ But both the reason and the rule 
restricted to the matter of premiums alone. Forfeitures are 
disfavored in law. When they are mere penalties for the non- 
payment vi borrowed money, they are not allowed. They lead to, 
and themselves are, unconscionable oppressions of the unfortu- 
nate.” 

As said by this court in Knights of Columbus vs. Burroughs, 107 
Va. 688, S. E. 46, 17 L. R. A. (N. S.) 246, “courts are astute 
* * * to discover modes of escape from declaring a for- 
feiture.” 

The case of N. Y. L. Ins. Co. vs. Curry, supra, is also authority 
for the proposition that when an insurance company loans money 
to one of its policyholders it is in no different position from 
any other lender of money; and in lending its money it is subject 
to the same general rules and principles governing banks, trust 
companies, and other such corporations engaged in lending money. 
This general rule is that a borrower, say from a bank, when his 
loan falls due, has the right to offset against the loan any amount 
to his credit with the bank, a privilege which works equally in 
favor of the bank, and it is difficult to perceive a reason why an 
insurance company lending money to its policyholders should not 
be subject to the same rule especially so in the absence of a 
different rule stipulated for and clearly expressed in the contract 
between the parties. The “table” made a part of the policy here 
in question was not, as appears to us, put there to restrict the rights 
of the insured, but to give expression to the agreement that at the 
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end of three years from the date of the policy there was a certain 
reserve value to the credit of the holder of the policy, which 
reserve increased each year that the policy continued in force, 
and that upon the lapse of the policy for the nonpayment of a 
premium maturing thereon, the insured, under the heading “Spec- 
ial Advantages,” showing what this reserve value would pur- 
chase at the end of any year, had the right, by refraining from 
demanding paid-up insurance therefor and surrendering his policy, 
to rely upon the provision made for him in his contract that this 
reserve fund, after deducting therefrom “any indebtedness to 
the company, including any balance of the current year’s premium 
remaining unpaid,” would be applied to the purchase for him of 
extended insurance. 

“The ‘table’ could not prescribe the amount of continued or 
paid-up insurance in case of indebtedness of any kind, because the 
extent of the continued or paid-up insurance would be dependent 
upon the amount of the indebtedness to be first deducted before 
the continued or paid-up insurance was computed. The ‘table’ 
is inserted in the policy to show the rights of or benefits to the 
insured in continued or paid-up insurance in case of default at 
specified times in paying the premium to become due on the 
policy. * * * 

“The time that the insurance would be extended, or the amount 
of the paid-up insurance, was definitely fixed and determined in 
the policy in all cases where it was possible to so fix and determine 
the time or the amount in advance. In all cases of indebtedness 
the continued or paid-up insurance was dependent upon the 
amount of indebtedness. The fact of an indebtedness to the 
defendant did not forfeit the right to continued or paid-up insur- 
ance, but simply left the time of the extension or the amount of 
the paid-up insurance dependent upon a computation to be made 
when the amount of the indebtedness was determined.” 

Taylor vs. N. Y. Life Ins. Co., 197 N. Y. 324, go N. E. 9A4. 

We are unable to appreciate the force of the argument on 
behalf of the defendant in error that the “loan agreement” 
changed the contractual relations between the insured and insurer. 
This agreement does provide that if default should be made in 
the payment of any premium on the policy, or any interest on the 
loan on the date when due, the defendant in error, without 
demand or notice of any kind, might deduct the amount due on 
the loan from the reserve on the policy computed as stipulated for 
in the agreement, and the balance of the reserve fund so computed 
would be taken as a single premium of life insurance at the pub- 
lished rates of the company, and shall be applied to the purchase 
of paid-up or extended insurance upon the life of the insured 
under said policy, at the age of said insured on said due date, 
payable under the same conditions as the original policy, without 
premium return, participation in profits, or further payment of 
premiums ; but the purpose of this “loan agreement” was doubtless 
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intended as providing a method of collecting and securing to 
defendant in error, the insurer, the loan of $100, which method 
was by foreclosure of the policy, and upon foreclosure the only 
privilege remaining in the insured was the right to paid-up insur- 
ance for an amount to be computed by the insurer after the 
indebtedness had been deducted from the reserve value of the 
policy. We cannot construe this “loan agreement” as a waiver on 
the part of the insured, either expressly or impliedly, or any of 
his “nonforfeiture” privileges, under the policy, but these privi- 
leges, as it seems to us, remained intact to the insured, subject, 
however, to the right of the insurer to cancel and foreclose the 
policy whenever it chose so to do after the default in the payment 
of any premium past due and owing on the policy, or in the 
payment of interest due on the loan made thereon; but, again, 
it is to be observed that defendant in error did not avail itself 
of this right, and did not attempt a foreclosure of the policy 
until after it had incurred a loss thereon by reason of the death 
of the insured weeks before any action towards a foreclosure of 
the policy was taken, and after it had treated the policy as in 
full force, and had endeavored to collect the “blue note” taken 
for unpaid premiums, or to get from the insured renewals of 
this note. The foreclosure of the policy was neither automatically 
effected on October 26, 1907, upon the failure of the insured to 
pay the “blne note’”’ due on that date, nor was it effected on that 
date, or after, and before the death of the insured, by any affirm- 
ative action on the part of the defendant in error. To effect a fore- 
closure of the policy, some affirmative act was required on the part 
of the defendant in error. Brady vs. Prudential Ins. Co. of Amer., 
9 Misc. Rep. 6, 29 N. Y. Supp. 44; 3 Cooley’s Briefs on Ins. 2261, 
2278; O’Brien vs. Prudential Ins. Co. of Amer., 12 Misc. Rep. 127, 
33 N. Y. Supp. 67. 

As we have seen, defendant in error took no action towards ef- 
fecting a foreclosure of the policy here in question until weeks 
after the death of the insured. On the contrary, instead of avail- 
ing itself of its right to foreclose immediately on default in the 
payment of the “blue note” falling due on October 26, 1907, de- 
fendant in error delayed the foreclosure of the policy until De- 
cember 24, 1907, and in the meantime conducted a correspondence 
addressed to the insured, endeavoring to have him reinstate his 
policy, all of its letters admitting that the “nonforfeiture” benefits 
of the policy were in force pending foreclosure by the company, 
and one of these letters, dated October 29, 1907, inclosed to the 
insured, to be signed by him, a “blue note” for the amount of the 
balance of unpaid premiums, upon the face of which note appears 
the following: This note is deposited with the New York Life In- 
surance Company pending the consideration by said company at its 
home office of an application for the restoration of policy No. 86- 
2036 on the life of Alex’r B. Stratton, Jr., which policy by the 
nonpayment of premium due April 26, 1907, is now in force, 
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except as may be provided by the nonforfeiture benefits contained 
therein.” (Italics ours. ) 

We again advert to the provision of the policy that provides that, 
in order to entitle the insured to paid-up insurance, he must have 
made demand therefor, and there is no pretense that such demand 
was ever made; and, further, that the “nonforfeiture” provisions 
of the policy stipulated that in these circumstances the only benefit 
remaining to the insured was the right to extended insurance. 

The case of Eagle vs. N. Y. Life Ins. Co., 48 Ind. App. 284, 91 
N. E. 814, relied on as authority in this case, does not sustain the 
position taken by defendant in error. In that case the insurance 
company foreclosed the loan made on the policy, and the question 
decided was whether the provision in the loan agreement providing 
for foreclosure without notice was illegal; and the court merely 
held that such provision was legal, and that the foreclosure in that 
case had been properly made. No such question is involved in the 
case at bar. 

[2] It is said in the opinion of this court by Burks, J. in Georgia 
Home Ins. Co. vs. Kinnier’s Adm’r. 28 Grat. (69 Va.) 105, and 
afterwards cited in later cases: “The maxim that ‘the words of an 
instrument shall be taken most strongly against the party employ- 
ing them’ is peculiarly appropriate in the construction of a policy 
of insurance, and especially of such conditions as we are now con- 
sidering. The instrument is wholly the work of the underwriter, 
and is usually filled with a multitude and variety of stipulations 
seldom read by the assured when he accepts the policy, and, if 
read, rarely, if ever, understood. Abounding in forfeitures and 
in provisions, generally harsh and difficult of performance, it 
should be strictly construed against the insurer and liberally in 
favor of the insured. A modern writer on insurance thus states 
the rule: ‘No rule, in the interpretation of a policy, is more fully 
established, or more controlling and imperative, than that which 
declares that in all cases it must be liberally construed in favor of 
the insured, so as not to defeat without a plain necessity his claim 
to indemnity, which, in making the insurance, it was his object to 
secure.’ May on Insurance, 182.” 

In the light of this universally recognized rule of construction, 
and in view of the agreed facts made a part of the record in 
this. case, until the policy in question was foreclosed, the ownership 
of it and the assured’s rights under it were not affected; one of 
these rights being that of having his indebtedness to the insurer 
paid out of the amount to his credit from the reserve fund stip- 
ulated for in the policy, and the balance of this reserve applied to 
the purchase of extended insurance, and that, too, without any re- 
quest or demand on his part. There being enough money to the 
credit of the insured with the company to pay it the loan he had 
obtained on his policy and to continue the policy as extended insur- 
ance for one year and three months from the time of default in 
the payment of the premium which matured April 26, 1907, during 
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which period, and before the defendant in error attempted to ex- 
ercise its right to foreclose the policy, the insured died, the agree- 
ment of defendant in error to pay $2,000 to the deceased’s personal 
representative became absolute and final. 

For the foregoing reasons, we are of opinion that the judg- 
ment of the trial court is erroneous, and it will therefore be re- 
versed and annulled, and this court will enter here judgment for 
$2,000 in favor of plaintiff in error against defendant in error 
for the face value of the policy sued on, with interest thereon 
from the 13th day of November, 1908, till paid, and costs. 

Reversed. 

Keith, P. absent. 


SUPREME COURT OF PENNSYLVANIA. 


RIGBY 
Us. 


METROPOLITAN LIFE INS. CO.* 


LIFE INSURANCE—MISSTATEMENTS IN APPLICATION—MA- 
TERIALITY—QUESTIONS FOR JURY. 

Where it is doubtful whether false statements in an application for a 
life policy are material, the question is for the jury, but if they are 
manifestly material, the court should rule them to be material as 
a matter of law. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


LIFE INSURANCE—APPLICATION—MISSTATEMENT OF 
FACTS. 

Where, in an action on a life policy, applicant had omitted to give the 
name of a physician who had attended him within a short time prior 
to the application, and whom he had consulted for a serious disorder, 
possibly connected with the illness which caused his death, the court 
should have instructed, as a matter of law, that the false statements 
were material and the policy void, under provisions to that effect, 
if the statements in the application were untrue. 


(For other cases, see Insurance, Cent. Dig. §§ 691, 692; Dec. Dig. § 292.) 


Appeal from Court of Common Pleas, Delaware County. 

Action by Bertha S. Rigby against the Metropolitan Life In- 
surance Company. Judgment for plaintiff, and defendant ap- 
peals. Reversed. 


* Decision rendered, April 21, 1913. 87 Atl. Rep. 428. 
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The court charged the jury in part as follows :— 

“Now, the question for you, then, will be, looking at the inquiry 
on the application, which you will have with you, and looking to 
his answer, we submit to you the question whether or not the 
answer, the naming of Dr. Harvey—the omission of him, rather, 
was material to this risk. If you find that it was, then this plaintiff 
cannot recover. If you find that it was not material, the answer to 
that question, and find the other in favor of the plaintiff, then she 
will be entitled to a verdict of $2,400, and the interest that is due.” 

“In a point submitted by the defendant we are asked to say 
to you as a matter of law that the failure of the insured to name 
Dr. Harvey as a physician who had prescribed for him is fatal to 
this plaintiff’s case. Now we answer that. We say in answer to 
the inquiry if, in answer to the inquiry as to what physicians had 
attended him or prescribed for him, his omitting to name Dr. 
Harvey was material to the risk, the plaintiff is not entitled to 
recover. Was it material? We submit that question to you.” 

“So that we submit to you this question— it is a fact that Dr. 
Harvey was not named by name, and if you find that that omission 
was material to this risk, then this plaintiff cannot recover. If 
you find, as we say, that it was not material, then she may. Now, 
this is a question for you.” 

The jury found a verdict for the aaa for $2,623.20, and 
judgment thereon. 


Argued before Fell, C. J., and Brown, Elkin, Stewart, and 
Moschzisker, JJ. 


E. H. Hau, of Media, and Artuur G. Dixon, of Philadelphia, 
for Appellant. 

A. B. Geary, of Chester, for Appellee. 

FELL, C. J. 

The policy of life insurance on which this action was brought 
was issued October 13, 1909. ‘The insured died September 25, 
1910, of cancer of the stomach. The grounds of defense were that 
incorrect statements had been made by the insured in his applica- 
tion in relation to his previous illness and to medical attendance. 
It was stipulated in the policy that the statements in the application 
and the answers to the medical examiner “** * * are correct 
and wholly true, that they shall form the basis of the contract of 
insurance if one is issued, and that if they are not thus correct 
and wholly true, the policy shall be null and void.’ Both grounds 
of defense were submitted to the jury, with instructions that under 
the act of June 23, 1885 (P. L. 134), in order to effect a forfeiture 
of the policy, it should appear that the misrepresentations or un- 
true statements related to matters material to the risk. The main 
objection urged to the charge, and the only one that need be con- 
sidered, is that the court refused to instruct the jury that the an- 
swers of the insured to certain questions.in relation to medical 
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attendance were material to the risk, and submitted to them the 
question of materiality. 


The insured’s regular physician for 10 or 12 years immediately 
preceding his death was Dr. Fronefield. At times when Dr. 
Fronefield was unable to attend to his patients they were attended 
by Dr. Harvey. Dr. Harvey testified that the insured had 
visited him at his office six times between March 15 and 
May 20, 1909, for treatment, and that “he had dyspeptic symp- 
toms, probably pointing to something towards ulcer of the 
intestines, very great pain after eating, and coming on when the 
food would get into the intestines; loss of appetite ; poor sleeper ; 
appetite would vary; loss of weight.” Dr. Fronefield treated the 
insured for dyspepsia in August, 1909, but until April, 1910, six 
months after the policy was issued, he saw no symptoms that in- 
dicated cancer. In the written application for insurance, the in- 
sured stated that he had six attacks of dyspepsia in 1909, the last 
August Ist, that he was “O. K. now,” and named Dr. Fronefield 
as his usual medical attendant, and as the physician who had 
attended him for dyspepsia, and said that he had had no other 
medical attendant, and had not been prescribed for by any other 
physician. He gave negative answers to the following ques- 
tions: “Have you consulted any other physician? If so, when 
and for what?” “Have you had any other medical attendant or 
have you been prescribed for by any other physician than the 
above named?” If an insured has had medical attendance, the 
company is entitled to know it and the cause and the name of his 
physician, in order that inquiry may be made of him. 


In United Brethren Mutual Aid Society vs. O’Hara, 120 Pa. 
256, 13 Atl. 932, one of the grounds for reversal was the failure 
of the court to distinctly instruct the jury in answer to a request 
for change that there could be no recovery if an untrue answer 
had been made in relation to the time of medical attendance. 


[1] In Lutz vs. Insurance Co., 186 Pa. 527, 40 Atl. 1104, a 
reversal was had because of error in submitting to the jury the 
materiality of questions and answers in relation to previous 
illness and medical attendance. It was said in the opinion that 
where it was doubtful whether the matter was material, the ques- 
tion of materiality must be submitted to the jury; but, where the 
matter involved was palpably and manifestly material to the risk, 
the law was not changed by the act of 1885, and that it was the 
duty of the court to pronounce it material. 


In Murphy vs. Insurance Co., 205 Pa. 444, 55 Atl. 19, it was 
said by our Brother Mestrezat, upon a review of the cases upon 
the subject: “We have held it to be error to submit the case to the 
jury where the uncontroverted evidence shows that the insured 
made false answers to questions as to when insured was last at- 
tended by a physician and for what cause, how long since he had 
consulted a physician and for what disease, and as to whether he 
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had ever been sick, had any serious illness, had ever consulted a 
physician.” 

[2] The questions alleged to have been incorrectly answered 
were material to the risk, and their materiality was so manifest that 
it was the duty of the court to direct the jury to find for the de- 
fendant if the testimony of its witness was believed, unless there 
was something to take the case out of the clearly established rule. 
We do not find that there was. The illness for which the insured 
sought the aid of Dr. Harvey was not a trivial one, and so unim- 
portant as to have no relation to his general health. The visits to 
Dr. Harvey were made because of the absence of Dr. Fronefield, 
but for a period of six weeks the insured had placed himself under 
Dr. Harvey’s care for treatment, and he was distinctly his patient 
Dr. Harvey was not acting as an assistant of Dr. Fronefield; he 
was acting independently and for himself. If application had been 
made to him by the insurance company, it would have learned that 
the insured had symptoms that probably indicated serious intes- 
tinal disorder. The answers were material to the risk; and, if the 
testimony in relation to Dr. Harvey’s treatment was correct, the 
defendant was entitled to a verdict in its favor; whether correct 
was of course, for the jury. 

The judgment is reversed, with a venire facias de novo. 


————oee—___——__ 


COURT OF APPEALS OF MARYLAND. 


McCANN 
VS. 


SUPREME CONCLAVE, IMPROVED ORDER HEPTASOPHS.* 


MUTUAL BENEFIT INSURANCE—DEFENSES. 


While a mutual benefit insurance. association cannot set up nonpayment 
of dues as a defense where it wrongfully refused to receive them, 
yet where the officer of the defendant insurer stated that the insured 
was not a fit person to belong to the order and that if compelled he 
would institute proceedings for expulsion, but that the best way was 
to let the insured lapse out, and the beneficiary’s agent, who was to 
pay the installment, stated that he would submit the matter to her 
and she made no further offer to pay, letting the matter rest as it 
was, the insurer can set up the defense of nonpayment. 


(For other cases, see Insurance, Cent. Dig. § 1906; Dec. Dig. § 754.) 


MUTUAL BENEFIT INSURANCE—NONPAYMENT OF DUES. 


Where the by-laws of a fraternal insurance association, making nonpay- 
ment of dues a defense, did not expect nonpayment owing to the 


* Decision rendered, February 15, 1913. 87 Atl. Rep. 383. 
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sickness or insanity of insured, the fact that the insured was in an 
insane asylum at the time his dues lapsed cannot be set up by the 
beneficiary to defeat the defense of nonpayment. 


(For other cases, see Insurance, Cent. Dig. § 1906;. Dec. Dig. § 754.) 


MUTUAL BENEFIT INSURANCE—NONPAYMENT OF DUES. 


Where the by-laws of a fraternal insurance association provided that 93 
per cent of the regular assessments should be appropriated for the 
payment of death benefits, that the balance should be paid into the 
general fund, and that conclaves might in their discretion provide 
for the payment of sick benefits, the supreme conclave assuming no 
responsibility for such benefit regulations adopted by subordinate 
conclaves, the fact that a subordinate conclave owed insured a 
larger amount for sick benefits than the amount of the monthly dues 
will not defeat the right of the supreme conclave to set up nonpay- 
ment of such dues as a defense to an action on the certificate. 


(For other cases, see Insurance, Cent. Dig. §§ 1903, 1905; Dec. Dig. § 
753.) 


Burke, J., dissenting. 


Appeal from Baltimore City Court; Walter I. Dawkins, 
Judge. 

Action by Annie J. McCann against the Supreme Conclave, 
Improved Order Heptasophs, a body corporate. From a judg- 
ment for defendant, plaintiff appeals. Affirmed. 


Argued before Boyd, C. J., and Pearce, Burke, Thomas, and 
Stockbridge, JJ. 


GrorcE E,. Roprnson and O. PARKER BAKER, both of Baltimore, 
for Appellant. 
Ou1n Bryan, of Philadelphia, Pa., for Appellee. 


THomas, J. 

This suit was brought by the widow of Joseph A. McCann, 
Jr., of Baltimore city, on a benefit certificate issued to him, on 
the 25th of May. 1908, by the Supreme Conclave, Improved Or- 
der Heptasophs, of Baltimore city. This certificate, which is 
set out in the declaration, after reciting that it “is issued to 
Bro. Joseph A. McCann, Jr., a member of Eutaw Conclave, 
No. 276, Improved Order of Heptasophs, located at Baltimore, 
Md., upon evidence received from said conclave that he is a 
first-rate contributor to the benefit fund of this order, and 
upon the express condition that the statements made by him in 
his application for membership in said conclave, and the state- 
ments certified by him to the medical examiner, both of which 
are filed in the Supreme Secretary’s office, be made a part of 
this contract, and, upon condition that the said member com- 
plied with, is bound by and subject to all and every provision of 
the laws, rules, and regulations now governing said conclave 
and fund,” etc., then provides: “These conditions being com- 
plied with the Supreme Conclave, Improved Order Heptasophs, 
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hereby promises and binds itself to pay out of its benefit fund to 
wife Annie J. McCann within sixty days from receipt of satis- 
factory proof of death, the sum of one thousand dollars not 
more than the amount of one assessment in accordance with 
and under the provisions of the laws governing said fund, upon 
satisfactory evidence of the death of said member, and upon 
the surrender of this certificate, provided that said member is 
in good standing in this order at the time of his death. If death 
occurs within one year from date of admission, only 50 per 
centum of said sum shall be paid, if within two years only 60 
per centum of said sum shall be paid, if within three years only 
80 per centum of said sum shall be paid, provided death was 
not caused by suicide.’ The narr. further alleges: “That the 
said Joseph A. McCann, Jr., faithfully complied with and per- 
formed all and singular the agreements, obligations, and under- 
takings of the said benefit certificate on his part to be kept and 
performed, and was a member in good standing in the said 
body corporate at the time of his death;’” that he died on the 
2d day of February, 1911, and that his death was not caused by 
suicide; that he complied with all the provisions of the consti- 
tution and laws of the order up to the time of his death, 
“except so far as compliance therewith was prevented by the 
defendant”; that after his death the plaintiff, his widow, “duly 
made application to the defendant, as required by the laws of 
said order, for blanks upon which to make and furnish to the 
defendant satisfactory proofs of” his death, but that said de- 
fendant, “by its Supreme Secretary, refused to furnish to the 
said plaintiff such blanks, claiming that the said Joseph A. Mc- 
Cann, Jr., was not in good standing at the time of his death,” 
whereas the said McCann “was entitled to be on the books of the 
said order and in contemplation of law was in good standing in 
said order at the time of his death.” 

The defendant pleaded “that it never was indebted as al- 
leged” and “that it did not promise as alleged,” and for a third 
plea alleged that the said Joseph A. McCann, Jr., did at one 
time hold a benefit certificate, which was issued to him on the 
25th of May, 1908, “but that he (the said Joseph A. McCann), 
having failed to comply with the constitution and laws of the 
said defendant as embraced in section 357, Law 15, of the gen- 
eral laws of the defendant society, which said section reads as 
follows: ‘Section 357. Any member failing to pay his regular 
monthly or extra payment within the time prescribed for the 
payment thereof, shall thereby suspend himself ipso facto from 
all the rights and benefits of the order, as well as the rights and 
benefits of his beneficiaries, and such suspension shall be com- 
plete without any notice or action on the part of this conclave 
or any officer thereof, or of any officer of the Supreme Con- 
clave; and such person shall continue under suspension until 
he is reinstated by the payment of all arrearages and compliance 
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with all the other requirements for reinstatement, as provided 
by the laws of the order’—was ipso facto suspended from mem- 
bership in Eutaw Conclave No. 276, one of the subordinate 
conclaves of the defendant society, and from the defendant so- 
ciety, and that he was never thereafter reinstated to member- 
ship in said defendant society, and therefore there is no liability 
to the plaintiff on account of said alleged membership in said 
defendant society as said McCann was not a member of said 
defendant society at the time of his alleged death.” For a 
fourth plea the defendant alleged, in substance, that section 248 
of the general laws of the defendant provides that “each mem- 
ber of the order shall pay to the financier of his conclave, with- 
out notice twelve regular payments in each calendar year, each 
of which shall be due on the first day and payable on or before 
the last day of each calendar month, and in addition to such 
regular monthly payments such extra payments as may from 
time to time be required and laid” and that the said Joseph A. 
McCann Jr., failed to pay the December payment for 1910 on 
or before the last day of the said month, and by reason thereof 
he was at the expiration of said last day of said month “ipso 
facto suspended fromrall the rights and benefits of the order” ; 
that he was never reinstated in accordance with the laws of said 
order, and that his suspension ‘continued to exist from the Ist 
day of January, 1911”; and that at the time of his death he was 
not in good standing in the “defendant society,” and his bene- 
ficiary is not entitled to any “benefit or benefits on account of” 
said benefit certificate. 

In reply to these pleas the plaintiff alleged that the defendant 
refused to receive from the said Joseph A. McCann, Jr., the 
regular monthly and extra payments within the time prescribed 
for the payment thereof and notified him that it would not 
receive any further payments from him on account of same; 
that the said Joseph A. McCann, Jr., was not therefore lawfully 
suspended from the defendant society; and that the defendant, 
by its said refusal to receive said payment from the said Joseph 
A. McCann, Jr., waived the provisions of section 357 of its gen- 
eral laws. The defendant traversed these replications and 
joined issue on the first replication, alleging that McCann had 
complied with all the laws of the defendant and was a member 
thereof at the time of his death, and the case was tried upon 
issue joined on the first and second pleas, on the first replication, 
and on the rejoinders. At the conclusion of the plaintiff’s tes- 
timony the court below granted an instruction that under the 
pleadings the plaintiff had offered no evidence legally sufficient to 
entitle her to recover, and from the judgment in favor of the 
defendant she appealed. 

It appears from the evidence that the deceased became a mem- 
ber of the Eutaw Conclave and of the defendant on May 25, 
1908; that some months thereafter he was confined to the 
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Baltimore city jail at the instance of the plaintiff and remained 
there until he was removed to the Springfield Hospital, where 
he died about eight or nine months later. She says in her tes- 
timony: “Before I had him locked up, I noticed he acted 
queerly ; he would come downstairs without any underwear, just 
a little shirt on; that she would speak to him about it, and he 
would not be conscious that there was anything wrong with 
him, and she had him locked up because she did not want him 
to expose himself to the children; she did not know what was 
wrong with him; he was sent to the city jail, and after he had 
been there about four or five months they sent her word that 
his mind was bad, and after they found his mind was bad (at 
the jail) they took him to Springfield Hospital, which is a 
hospital in Carroll County for the insane, maintained by the 
state of Maryland’”—and that he died there about eight months 
thereafter, in February, 1911. 

John M. Kennedy, a brother-in-law of the deceased, testified 
that he was a member of Eutaw Conclave No. 276; that he 
attended the meetings regularly and generally paid McCann’s 
dues and assessments for him when due, and that they were 
paid up to November 30, 1910, but that those due after that 
time were not paid; that the plaintiff gave him the money to 
pay McCann’s assessment due i December; that he attended a 
meeting of the conclave in December, and that as he approached 
the desk of the financial officer of the conclave, Albert H. Hock, 
the officer authorized to collect dues and assessments, to pay 
McCann’s dues for December, 1910, “before he had time to 
make his business known” Hock said to him, “I want to see 
you; that man Joseph A. McCann, Jr., you have out there in 
the hospital is not fit to be a member of this conclave;” that 
Hock had a letter making certain charges against McCann and 
told witness the contents thereof; that he asked Hock to give 
him the letter, which he refused to do, stating that it was 
the property of the Supreme Conclave, and that he then said 
to witness, “This man will get no more benefits from this con- 
clave and the Supreme body will not pay him any insurance even 
if he dies; we have been informed that he will not live long; 
that he is an epileptic; he was born crazy and was an imbecile ;” 
that witness replied that he did not think there was anything 
wrong with his mind until he was incarcerated, and that the 
officer replied, “Oh, that boy at 12 years old who would at- 
tempt an assault upon his mother is certainly an imbecile ;” 
that he ‘attempted to reason the matter out with” Hock and told 
him that the plaintiff had given him the money to pay McCann’s 
dues, etc., but that he replied, “We will take no more; * * * 
that he would not get up in the conclave and have him ex- 
pelled, but he would let him lapse out and ignore him entirely 
and not take any more money from him.” On cross-examina- 
tion this witness further stated that McCann’s monthly payment 
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was $1.23; that the Eutaw Conclave had paid McCann thirteen 
sick benefits for the first year; that the first benefit was $2.50 
and others were $5 each, making a total of $62.50; and that his 
wife received the same. In reply to the question, “Did or not 
Hock tell you that you had introduced a man into the conclave 
who was suffering from epileptic attacks and who was a 
cocaine fiend, and that it was the safer and better plan for them 
simply to drop the matter rather than have it come up before 
the conclave, as he was going to prefer charges against him, and 
did you [meaning witness] not consent to that action with 
Hock in Eutaw Conclave in December, 1910?” the witness 
replied, ‘He told me some of those things, but I never made 
any consent to anything.” Witness further stated that Hock 
read to him the letter reterred to in which it was stated that Mc- 
Cann was a cocaine fiend; that he had been confined in the 
penitentiary twice; that he was an imbecile; that he was born 
crazy; and that he had attempted an assault upon his mother, 
and said for these reasons he ought to be expelled and driven 
out of the lodge, and toid witness if he protested against such 
action he would take the matter up in the conclave and have 
him expelled, and that he (witness) said: ‘Well, I will com- 
municate with his wife and make known to her the circum- 
stances.” Witness states that he did report the matter to the 
plaintiff and that they concluded “that they would await develop- 
ments as to whether they (the lodge) were going to recognize 
him any further as a member”; that the plaintiff never received 
any more assessment cards, and that they were convinced by 
that fact that the conclave intended to dismiss him; that in 
the conversation referred to witness told Hock that he would 
report the matter to the plaintiff and see what action she would 
take; that he never made any further effort to pay McCann’s 
December dues or January dues, never took the matter up again 
with the financial officer, and never made any demand for sick 
benefits. 

It does not appear from the record that any action was ever 
taken by the Eutaw Conclave or by the Supreme Conclave 
with reference to suspending or expelling McCann, but, as we 
have seen, section 357 of the general laws of the defendant pro- 
vides that “any member failing to pay his regular monthly or 
extra payment within the time prescribed for the payment 
thereof shall thereby suspend himself ipso facto from all rights 
and benefits, as well as the rights and benefits of his benefici- 
aries”; and it is conceded in this case that McCann’s dues for 
December, 1910, and for January, 1911, were never paid at all. 

[1] The appellant contends, however, that the defendant was 
estopped from relying upon section 357 by the refusal of the 
financial officer of the Eutaw Conclave to receive, when tendered 
to him, McCann’s dues for December, 1910, and that McCann 
and those acting for him, by such refusal, were relieved from 
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any obligation to make a further offer of payment of his De- 
cember dues or those payable after that date, and counsel for 
the appellant rely upon the cases of Schlosser vs. Grand Lodge, 
etc., 94 Md. 362, 50 Atl. 1048; Dague vs. Grand Lodge, 111 
Md. 95, 73 Atl. 735; and Camp No. 6 vs. Arrington, 107 Md. 
319, 68 Atl. 548. In those cases the court held that where the 
failure to pay was not due to the neglect of the plaintiff or the per- 
son to whom the certificate was issued, but to the conduct of the 
defendant or its agent, it could not be relied upon as a defense; 
and in the case of Camp No. 6 vs. Arrington, supra, Chief 
Judge Boyd said: “If the appellee is finally restored to the rights 
of a member, as they existed prior to his expulsion, the appellant 
could not escape liability on the ground that his dues had not 
been paid, if it refused to receive them. It cannot be supposed 
that a respectable order would assume such a position; but, if 
it be attempted on that ground alone, no court of justice would 
permit it, as it would be a manifest fraud.” But it is quite ap- 
parent, we think, that those cases have no application to the 
facts of this case. 

It is declared in the printed and published copy of the consti- 
tution and laws of the defendant that the object of the order 
is “to unite fraternally all white male persons of sound health 
and good moral character, who are socially acceptable, between 
eighteen and fifty years of age,” and “to create and maintain, 
by stated and fixed contributions, a benefit and special fund, 
from which, on satisfactory evidence of the death of a mem- 
ber who has complied with all the lawful requirements of the 
order, a special sum shall be paid to his beneficiary or beneficiaries 
as designated in conformity with the laws of the order.” 

Section 241 of the laws provides: “A person to be eligible to 
membership in the Improved Order of Heptasophs shall be a 
white male, between the ages of eighteen and fifty years, of 
sound health, of good moral character, competent to earn a 
livelihood for himself and family, and a believer in the Supreme 
Being.” 

The letter which Hock, the financier, read to Kennedy be- 
longed to the defendant, and if the defendant or the financial 
officer (financier) of Eutaw Conclave, the agent of the de- 
fendant for the collection of the monthly payments, discovered 
that McCann had been improperly admitted as a member of the 
order, and that his admission had been secured or procured by 
false or fraudulent representations, it was his manifest duty not 
to accept from him any further payments on account of his mem- 
bership until the matter could be reported to, investigated, and 
acted upon by the Eutaw Conclave or the defendant in accord- 
ance with the laws of the defendant. Hock, therefore, told Mc- 
Cann’s brother-in-law, when he offered to pay McCann’s dues 
for December, 1910, what he had learned, and that in his judg- 
ment McCann was not a proper person to be a member of said 
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conclave and should be expelled; that the better course to pur- 
sue was not to take any more money from him and “let him 
lapse out,” but that if he (Kennedy) protested against that 
course he would take the matter up in the conclave and have 
him expelled, and then Kennedy said to him that he would re- 
port the matter to McCann’s wife (the plaintiff) to see what 
action she would take. Hock was never afterwards approached 
about the matter by either the plaintiff or her brother, and no 
further effort was ever made by either of them to pay McCann’s 
December or subsequent dues to the defendant or to the Eutaw 
Conclave. Under such circumstances, if the plaintiff did not 
assent to the course proposed by the financier of Eutaw Con- 
clave, she should have protested and insisted upon paying Mc- 
Cann’s monthly payments in order that the defendant or the Eu- 
taw Conclave might have had the opportunity to take such ac- 
tion as would have relieved the defendant of an obligation that 
the officer claimed was improperly and unlawfully imposed 
upon it. On the other hand, if the plaintiff acquiesced in the 
course suggested by the financier, she cannot now complain of 
the consequences of her own election. To permit her now to 
protest against the course advised by the officer of Eutaw Con- 
clave and adopted by her would result in a great wrong to the 
defendant and to those who would be required to contribute to 
the fund out of which her claim would be paid. 

The facts of the case are not disputed. McCann failed to pay 
the monthly payments due in December, 1910, and January, 
1911, and thereby, under the laws of the order, “suspended him- 
self from all the rights and benefits of the order, as well as'the 
rights” of his beneficiary. 

[2] The fact that McCann was sick or insane does not re- 
lieve the plaintiff of the consequences of his neglect. The laws 
of the defendant do not make exceptions of such cases, and his 
beneficiary is bound by the terms of his contract. Yoe vs. How- 
ard Mut. Benev. Ass’n, 63 Md. 86; Hawkshaw vs. Supreme 
Lodge K. of H. (C. C.) 29 Fed. 773. In Yoe’s Case the court 
said: “The member failing in his lifetime to make payment, and 
the thirty days having expired before his death, and no one 
being authorized to make it after his death, to hold the associa- 
tion liable, notwithstanding no payment of the assessment had 
been made, would be to disregard the mutuality of obligation 
of members, as well as do violence to the terms and plain intent 
of the article of the association which we have quoted. * * * 
And the fact that he was part of the time sick and wholly un- 
able to attend to business constitutes no sufficient legal excuse 
for the default whereby this consequence was produced.” 

[3] It is also urged by the appellant that, as there was some 
evidence to show that in December, 1910, there was a further 
amount due McCann on account of sick benefits, it should, as 
far as necessary, have been applied by the Eutaw Conclave to 
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the payment of his monthly payments due in December, 1910, 
and January, 1911. But section 307 of the laws of the order 
declares that “93 per centum of each regular monthly payment 
levied and called shall be paid into the benefit fund, and shall 
not be appropriated for any other purpose than the payment of 
death benefits, or placed in the special fund. The balance, being 
7 per centum of each monthly payment, shall be paid into the 
general fund, as provided in the Supreme Conclave constitution,” 
and section 395 provides: “Conclaves may, in their discretion, 
provide for the payment of sick benefits. The Supreme Con- 
clave assumes no responsibility for sick benefit regulations 
adopted by any subordinate conclave.” ‘These funds are there- 
fore distinct, and the Eutaw Conclave was not authorized to 
apply any part of the sick benefit fund to the payment of amounts 
due the “benefit fund.” 

In the case of Hansen vs. Sup. Lodge K. of H., 140 Ill. 301, 
29 N. E. 1121, where the subordinate lodges were authorized 
to provide for sick benefits, the court held, quoting from the 
syllabus: “That under these laws the sickness of a member, 
and his right to weekly benefits, did not relieve him from his 
obligation to pay assessments by the Supreme Grand Lodge, 
and that his sick benefits could not be applied to their payment; 
such application being confined to the dues and fines of the 
subordinate lodge.” See, also, Hawkshaw vs. Sup. Lodge K. 
of H., supra. 

It follows from what we have said that there was no error in 
the ruling of the court below withdrawing the case from the 
jury, and the judgment appealed from must be affirmed. 

Judgment affirmed, with costs. 

Burke, J., dissenting. 


ST. LOUIS COURT OF APPEQLS. 


MIssour!. 


WALLACE 
vs. 
PRUDENTIAL INS. CO. OF AMERICA+* 


ACTIONS—PLEADING—SUFFICIENCY. 


A statement, in an action begun in justice court, is sufficient if it affords 
reasonable notice of the claim relied on and is sufficiently definite to 
operate as a bar to another suit; therefore a statement in an action on 


~* Decision rendered, May 6, 1913. Rehearing denied, June 174; 1913. 
157 S. W. Rep. 1028. 
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a life insurance policy is sufficient to entitle the plaintiff to relief 
though he proceeded on the theory that he was the beneficiary and it 
was not issued to him; the insurer’s agent merely assuring him that 
he could collect the proceeds. 


(For other cases, see Justices of the Peace, Cent. Dig. §§ 307-323; Dec. 
Dig. § 91.) 


LIFE INSURANCE—STATEMENTS OF AGENT. 


A statement by an agent writing industrial insurance that the policy would 
be paid to whoever produced it, and that it was unnecessary for the in- 
sured to designate the beneficiary, is binding on the insurer, for in this 
class of insurance the agent who collects the premium and delivers the 
policy is the only one of the insurer’s officials with whom the insured 
comes in contact, and his statements as to the mode of payment will 
constitute a waiver of the provisions of the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 180-182, 1849, 1850; Dec. 
Dig. § 129.) . 


DOCUMENTARY EVIDENCE—PAROL EVIDENCE TO VARY. 


Where an industrial insurance policy provided that it should be payable 
to the executors or administrators of insured unless payment should 
be made as provided for by the facility of payment clause, which 
authorized the company to make payment to any relative or any other 
person equitably entitled to the same, parol evidence that the agent 
negotiating the insurance informed the insured and plaintiff, the in- 
sured’s brother, whom the insured desired to make beneficiary, that 
the proceeds would be paid to plaintiff if he produced the policy, is ad- 
missible, not tending to vary the provisions of a written instrument, 
for the policy authorized payment to plaintiff and did not absolutely 
provide for payment to the executors and administrators. 


(For other cases, see Evidence, Cent. Dig. § 1719, 1723-1763, 1765-1845, 
2030-2047; Dec. Dig. § 441.) 


JURY QUESTION. 
The credibility of witnesses and the weight of the evidence are questions 
for the jury. 


(For other cases, see Trial, Cent. Dig. §§ 332-335, 338-341, 365; Dec. Dig. 
§§ 139, 140.) 


NECESSITY OF ADMINISTRATION—INSURANCE. 


It should be the policy of the law to enforce industrial insurance policies 
which are taken out chiefly for the purposes of procuring a decent 
burial without the necessity of administration. 

(For other cases, see Executors and Administrators, Cent. Dig. §§ 1, 3, 
1414, 1782; Dec. Dig. § 3.) 


INSTRUCTIONS—ISSUE OF LAW. 

In an action on an industrial insurance policy, where plaintiff, insured’s 
brother, claimed the proceeds because of a waiver of the provisions as 
to payment, an instruction that, if the insurer’s agent informed the 
insured that whoever presented the policy would receive payment and 
that the policies issued by defendant were so payable, verdict should 
be for plaintiff, is not improper, as submitting an issue of law; the 
last clause referring, not to the actual provisions of the policy, but to 
the statements of the agent. 


(For other cases, see Trial, Cent. Dig. §§ 552-556; Dec. Dig. § 238.) 
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REVIEW—HARMLESS ERROR. 


The instruction, even if submitting an issue of law, was harmless to 
defendant because simply requiring the jury to find more than was 
necessary to entitle plaintiff to recover, to wit, that the policies of 
defendant were payable to whoever presented them after death. 


(For other cases, see Appeal and Error, Cent. Dig. § 4219, 4221-4224; 
Dec. Dig. § 1064.) 


DAMAGES FOR VEXATIOUS APPEAL. 


Under Rev. St. 1909, § 2084, authorizing an award by the appellate court 
of damages for a vexatious appeal, not exceeding 10 per cent of the 
amount of the judgment, upon the affirmance of the decision or dismis- 
sal of the case, an award of the maximum damages will be allowed 
where an insurer without any just defense appealed from a judgment 
against directing payment of a policy of less than $200, keeping the 
case in court several years. 


(For other cases, see Costs, Cent. Dig. §§ 983-996, 1002, 1003; Dec. Dig. § 
260. ) ; 


Appeal from St. Louis Circuit Court; J.. Hugo Grimm, Judge. 

Action by Joseph Wallace against the Prudential Insurance 
Company of America. From a judgment for plaintiff on appeal 
from a Justice’s Court, defendant appeals. Affirmed. 


Forpycr, Hotiipay & WuirE, of St. Louis, for Appellant. 

R. G. Mercs and Joun B. Dempsey, both of St. Louis, for 
Respondent. 

ALLEN, J. 

This is an action upon a policy of insurance. Plaintiff recovered, 
and defendant prosecutes the appeal. 

The instrument sued on is what is known as an industrial policy, 
and purports to be payable to the executors or administrators of 
the insured, “unless settlement shall be made as provided in article 
2 under the head of Provisions.” ‘The clause of the policy last 
referred to is known as a “facility of payment” clause, providing 
that the insurance company may make any payment provided in 
the policy “to any relative by blood or connection by marriage of 
the insured, or to any other person appearing to said company to 
be equitably entitled to the same by reason of having incurred ex- 
pense on behalf of the insured, for his or her burial or, if the in- 
sured be more than fifteen years of age at the date of this policy, 
for any other purpose, and the production by the company of a 
receipt signed by any or either of said persons, or of other suf- 
ficient proof of such payment to any or either of them, shall be 
conclusive evidence that such benefits have been paid to the person 
or persons entitled thereto, and that all claims under this policy 
had been fully satisfied.” 

The cause originated before a justice of the peace and was in- 
stituted by plaintiff, Joseph Wallace, a brother of the insured, and 
one John Collins, an undertaker. They recovered before the 
justice, and the defendant duly appealed to the circuit court, where 
a trial was had before the court and a jury. During the trial the 
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cause was dismissed as to said Collins, and proceeded to verdict 
and judgment in favor of plaintiff, Joseph Wallace, respondent in 
this court. 

The policy in question was issued August 23, 1909, insuring 
the life of William L. Wallace in the sum of $176, in considera- 
tion of a weekly payment of 1o cents. It provided that, in case of 
the death of the insured within six months after the issuance of 
the policy, only one-half of the benefits thereunder should be pay- 
able. The insured died on or about January 26, 1910; all the 
weekly premiums under said policy having been paid. 

The evidence shows that plaintiff was present at the time the 
policy in question was issued to the insured through one Taylor, 
an agent of the defendant company; that the insured wanted the 
policy made payable to plaintiff, and he and plaintiff requested 
that it be so issued, but the agent told them that this was unneces- 
sary, saying: “The holder of every policy gets the money. You 
will get the money; all you have to do is to have the policy.” It 
was shown that the agent solicited the insurance, delivered the 
policy, and collected the weekly premiums thereunder, and that the 
insured and plaintiff dealt solely with him in the premises. 
The plaintiff kept the policy until the death of his brother, when 
he went to Collins, the undertaker, and arranged with him to bury 
the insured, turning over the policy to him as security for the 
payment of the funeral expenses. The undertaker, at the instance 
and request of plaintiff, buried the deceased at an expense of 
$86.50, and through him proofs of death were furnished defendant 
and demand made for the payment of the amount due under the 
policy. The defendant refused to pay the amount due under the 
policy either to Collins or to plaintiff, but tendered to the lat- 
ter $2 and some cents, the amount of the premiums ‘paid thereon. 

During the trial in the circuit court plaintiff asked leave to 
amend the statement upon which the cause was tried in the justice 
court, by inserting allegations to the effect that the defendant in 
issuing the policy had, through its authorized agent, agreed with 
insured and plaintiff that in the event of the death of the insured 
the amount of the policy would be paid to plaintiff, Joseph Wal- 
lace, on production of the receipt book and policy. The court 
refused to permit this amendment, but admitted proof of the con- 
versation with the agent, above mentioned. 

Appellant assigns as error the admission of the policy in evi- 
dence, upon the ground that it did not support the allegations of 
the petition; the admission of testimony of the conversation with 
defendant’s agent; the overruling of a peremptory instruction 
which it offered, in the nature of a demurrer to the evidence ; and 
the giving of two instructions given by the court of its own 
motion. 

[1] I. We need not set out the statement originally filed in the 
justice court and upon which the cause was tried. The point that 
plaintiff could not recover upon the policy in evidence, under the 
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allegations of the statement, is not well taken. As the cause 
originated before a justice of the peace, formal pleadings are not 
required, and much latitude is allowed in the statement of the 
cause of action. It is well settled by a long line of decisions that 
a statement before a justice of the peace is sufficient (1) if it 
affords reasonable notice to the defendant of the claim relied on, 
and (2) is sufficiently definite to operate as a bar to another suit 
on the same cause of action. See Lord & Bushnell Co. vs. Rail- 
road, 155 Mo. App. 157, 134 S. W. 111; Guaranty Interior Fix- 
ture Co. vs. Baseball Co., 152 Mo. App. 601,133 S. W. 849; Union 
Brewing Co. vs. Ehlhardt, 139 Mo. App. 129, 120 S. W. 1193. 
The statement before us is sufficient in these two respects, and the 
plaintiff was entitled thereunder to have his right to recover on the 
policy adjudicated, without the necessity of amending it. 

[2] II. The alleged error in admitting the testimony concerning 
the conversation had with defendant’s agent, when the policy was 
issued and delivered, involves the question of the authority of the 
agent to bind the defendant company by any such oral agreement 
or representations in the premises, as well as the point made that 
such testimony tends to vary or contradict the terms of the policy. 
It cannot be doubted, we think, that the defendant should be held 
to be bound by the acts of the agent under the circumstances of 
the case. It appears that the plaintiff and the insured relied en- 
tirely upon the statements and representations made by the agent 
with respect to the policy. They applied to him to have the plaintiff 
made beneficiary in the policy; and he assured them that under 
the terms thereof it was wholly unnecessary that plaintiff be ac- 
tually named as beneficiary, but that all that was needed was for 
plaintiff to have possession of the policy in order to claim there- 
upon. Reason and justice require that the insurance company 
should be bound by the acts of an agent who solicits this character 
of insurance, i. e., “industrial insurance,” delivers the policy, col- 
lects the weekly premiums due thereon, and is the only repre- 
sentative of the company with whom the insured ever deals or 
comes in contact. This question has been recently passed upon by 
this court in Jones vs. Insurance Co., 155 S. W. 1106, not yet 
officially reported, wherein the court, speaking through Nortoni, 
J., said: “If it were competent for James to induce the insurance 
and collect the premiums and deliver the policy therefor, it was 
certainly competent for him to waive the condition of the policy, 
which waiver alone rendered the insurance valid to the use con- 
templated, and which he utilized to the end of negotiating it. See 
Wagaman vs. Security, etc., L. Ins. Co., 110 Mo. App. 616, 85 S. 
W. 117. Moreover, in answer to the suggestion that it is not com- 
petent as a rule, for a mere soliciting agent to either waive such 
a condition of the policy or estop the company thereabout, the 
nature and character of the business and the authorized duties of 
such agents are to be considered. As before stated, the business 
of industrial insurance is conducted principally among people of 
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the poorer classes, many of whom are illiterate and but slightly 
informed concerning intricate business matters. * * * To the 
people with whom they deal, such agents are justly regarded as 
representatives of the company, with complete power touching the 
performance of the duties which they daily exercise in their pres- 
ence. In these circumstances it would seem, furthermore, that 
* * * the precepts of natural justice should preclude the com- 
pany, through the intervention of the principle of estoppel, from 
disputing the validity of the acts and conduct of such a soliciting 
agent by which its patrons are induced to part with the premium, 
which eventually finds its way into the home office till of the com- 
pany. It is the high aim and purpose of the common law to 
afford adequate relief to the end of effectuating a just result in 
the circumstances of every case. It should be administered, too, 
in every instance with reference to the peculiar facts of each case, 
in connection with a degree of common sense from which the law 
itself is evolved. In this view, the acts and conduct of such agents, 
in so far as they are put forward and performed in the fulfillment 
of their office in negotiating insurance and collecting the premiums 
thereon, should be regarded as those of the company.” 

[3] This we think applies with full force to the facts of this 
case, regarding the agent’s authority in the premises. And the 
contention that testimony as to the conversation in question was 
inadmissible as tending to vary or contradict the written contract 
between the parties is without merit. The policy is not by its 
terms payable to the executors or administrators absolutely and in- 
any event. The facility of payment clause provides that the com- 
pany pay to any one in the position of plaintiff, coming within the 
class there designated. An oral representation or agreement, 
therefore, that the company would pay plaintiff, provided he had 
the possession of the policy, cannot be said to vary or contradict 
the terms of the written instrument. 

[4] III. It follows that the demurrer to the evidence was prop- 
erly overruled. The testimony of plaintiff concerning the con- 
versation with defendant’s agent at the time the policy was 
issued, prima facie, established plaintiff’s right to recover thereon. 
It was for the jury to pass upon the credulity of the witness and 
the weight of the evidence. It is the contention of appellant that 
the facility of payment clause merely gave the company the option 
to pay to one another than the executors and administrators, and 
that under the terms of the policy only the executor or adminis- 
trator can sue to enforce the same. The latter is certainly not 
true in this case, where there is evidence that defendant’s agent 
represented to plaintiff and the insured that the policy would be 
paid to plaintiff, if he had possession of it after the death of the 
insured. Beyond this we are not concerned with this point, upon 
which appellant lays so much stress. We are aware of what this 
court has said concerning the facility of payment clause in such 
policies in the cases referred to by learned counsel for appellant ; 
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but since plaintiff may enforce the policy, as though he were named 
as beneficiary therein, the effect in general of such a provision is 
immaterial to the determination of the issues in this case. 

We may say however, that defendant has not paid the amount 
due under the policy to any one. It is not a case where the com- 
pany has elected to pay some one appearing to be entitled thereto 
under the facility of payment clause, and asserts this in defense 
of the action. Its position that it will pay only the executor or ad- 
ministrator comes, we think, with rather bad grace, when, 
by the very argument advanced by appellant, it might have 
paid either the undertaker who buried deceased, or plaintiff who 
had the policy and who obligated himself for funeral expenses, 
and been protected in so doing. 

[5] The chief aim and object of this form of insurance is to 
provide a fund to defray funeral and other expenses attendant 
upon the last illness of the insured, and one that will be available 
when needed for such purposes, and not be subject to the delay 
incident to administration and to be consumed in the costs and 
expenses thereof. The amount here involved, exclusive of in- 
terest, is $88. If appellant has any real defense to the policy, it has 
not asserted it, but is standing upon what it conceives to be its 
right to be sued only by the executor or administrator of deceased. 
As a result, this small fund, instead of being at once available for 
the payment of the undertaker’s bill, has been the subject of litiga- 
tion for more than three years. The courts should not lend their 
sanction to the attitude here assumed by defendant; and it should 
be the policy of the law, where possible, to enforce such policies of 
insurance without the necessity of administration. 

IV. The point that the instructions submitted the case upon an 
issue not raised by the pleadings, i. e., whether or not insured and 
plaintiff were led to believe that the policy would be payable to 
any one who held it after the death of the insured, is disposed of 
by what we have said above concerning the statement filed in the 
justice court. 

[6] The second instruction is assailed upon the ground that 
it submits an issue of law to the jury. The portion of this instruc- 
tion with which we are concerned is as follows: “The court 
instructs the jury that if they find from the evidence that, at the 
time William L. Wallace made application for the policy of in- 
surance referred to in the evidence, he stated to the agent of the 
defendant that he desired to have it made payable to his brother 
Joseph Wallace, and that said agent represented to him that the 
policy he would receive would be payable to his brother or any 
other person who might present it to the company after the death 
of said William Wallace, and that the policies issued by the de- 
fendant were so payable to the person presenting the same after 
the death of the insured, * * * you will find a verdict in favor of 
plaintiff,” etc. 

[7] It is contended that the portion of this instruction which we 
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have italicized above submit a question of law. Appellant con- 
strues the language of the instruction to require the jury to find 
that defendant’s policies “were so payable to the person present- 
ing the same,” etc., whereas, it is evident that this portion of 
the instruction refers to the representations of the agent. That is 
to say, finding the other things mentioned, a recovery as authorized 
if the jury find that the agent represented that the policy would 
be payable to plaintiff or any other person who might present it, 
and represented that the policies issued by defendant were so 
payable, etc. But were we to accept appellant’s construction 
thereof, which indeed would make it submit a question of law to 
the jury, we are unable to understand how appellant could pos- 
sibly have been prejudiced thereby. It would simply require the 
jury to find more than was necessary to be found to entitle plain- 
tiff to recover, and could not be error prejudicial to appellant. 

[8] V. The appeal appears to be wholly without merit. We are 
asked to assess the statutory penalty of 10 per cent as for vex- 
atious appeal, under section 2084, Rev. Stat. 1909. Our conclu- 
sion is that it is a case coming within the purview of that statute. 
No defense whatsoever on the merits is suggested; and we can 
find no just or reasonable ground for the appeal, inasmuch as the 
judgment below in favor of plaintiff would have fully protected 
appellant from further claims on the policy. 

The judgment will therefore be affirmed, with Io per cent of 
the amount thereof added thereto, for vexatious appeal. It is so 
ordered. 

Reynolds, P. J., and Nortoni, J., concur. 


SUPREME COURT OF MINNESOTA. 


DEVANEY &T AL. 
US. 


ANCIENT ORDER OF HIBERNIANS LIFE INS. FUND* 


RIGHT TO TAKE AS BENEFICIARIES. 


The plaintiffs are brothers and sisters and the only heirs at law and next 
of kin of John A. Devaney, who died May 3, 1909, having at the time 
a certificate of membership for $1,000 in the defendant insurance 
order, issued to him on September 29, 1899, in which his mother, who 
died a year prior to his death, was the beneficiary. No beneficiary was 
designated in her place There is no showing that any provision was 
made by by-law or constitution for the disposition of the fund in such 


* Decision rendered, June 27, 1913. 142 N. W. Rep. 316. Syllabus by 
the Court. 
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a case. It is conceded by the record that the fund did not revert 
to the order and that it did not go to the heirs of the beneficiary. 
Upon the state of facts recited it is held that it went to the plaintiffs, 
who took as beneficiaries, and not by descent from their brother. 


(For other cases, see Insurance, Cent. Dig. § 1975; Dec. Dig. § 796.) 


ACTION ON POLICY—DEFENSE—PAYMENT. 


A special administrator of Devaney was appointed on June 9, 1909, and 
on the same day the defendant order paid him the insurance money. _ 
It is held that he was not entitled to the money as administrator, that 
he was not a trustee for the plaintiffs, and that the payment to him by 
the defendant did not relieve it of liability to the plaintiffs. 


(For other cases, see Insurance, Cent. Dig. § 1975; Dec. Dig. § 706.) 


ACTION ON POLICY—ESTOPPEL. 


The plaintiffs are not estopped nor prevented by laches, from asserting 

that the payment to the administrator was unauthorized, though one 

of them petitioned for his appointment, and some of them knew that 

' payment of the insurance was made to him, and though he paid funeral 

expenses out of the insurance, and though they did not object to the 

7 method in which the matter was conducted, and delayed asserting 
their claim against the order and in bringing suit. 


(For other cases, see Insurance, Cent. Dig. § 1975; Dec. Dig. § 796.) 


JOINDER AS PARTY—ADMINISTRATOR OF INSURED. 


The court joined the administrator as a party upon the ex parte application 
of the defendant order. It is held that this was not authorized by 
Rev. Laws 1905, § 4060, providing for the bringing in of additional 

i" parties upon the application of a plaintiff, nor by § 4138, referring to 

i impleading parties upon the application of a defendant ; and the 
finding upon an issue between the defendants should be stricken, and 
the case be dismissed as to the administrator without prejudice. 

(For other cases, see Executors and Administrators, Cent. Dig. §§ 1765- 
1785, 1790; Dec. Dig. § 438.) 






































Appeal from District Court, Ramsey County; Olin B. Lewis, 
Judge. 

Action by Daniel F. Devaney and others against Ancient Or- 
der of Hibernians Life Insurance Fund, in which John Heinen, 
administrator, was joined as defendant. Judgment for plain- 


tiffs. From denial of new trial, defendant company appeals, 
Affirmed. 






















Joun A. Burns, of St. Paul, for Appellant. 
ALBERT SCHALLER, of St. Paul, and W. H. Griuirt, of Hast- 

ings, for Respondent Heinen. 

KENNEDY & KENNEDY, of St. Paul, for Respondents. 





D1ss-e, C. 

This action is bought by the plaintiffs to recover of the de- 
fendant Ancient Order of Hibernians Life Insurance Fund the 
sum of $1,000, the amount of a certificate of membership issued 
by it on the life of John A. Devaney, their brother. Upon the 
ex parte application of the defendant insurance order, John 
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Heinen, administrator of the deceased, was joined as a de- 
fendant. 

The case was tried to the court without a jury. The court 
made findings of fact and conclusions of law directing judg- 
ment against the insurance company for the sum of $1,000. 
The defendant insurance company appeals from the order of the 
court denying its motion for a new trial. 

[1] I. Devaney entered into his contract of insurance with 
the defendant order on September 29, 1899. His mother, Eliza- 
beth Devaney, was the beneficiary. She died May 3, 1909. No 
change of beneficiary was made. The plaintiffs, his brothers and 
sisters, are his only heirs and next of kin. 

The first inquiry relates to the disposition of this fund of $1,000. 

No claim is made that the fund should revert to the order, 
nor that it should go to the heirs of the beneficiary. On the 
record it stands conceded that it should go either to the heirs of 
the deceased, as beneficiaries, or that it should be a part of the 
estate, first for the creditors and last for the heirs. 

The corporate existence of the defendant is alleged and ad- 
mitted. The character of its organization is not admitted. A 
suggestion is made by counsel for the defendant that the character 
of the organization does not appear and that the court cannot 
say that it is a fraternal organization. This is important only as 
an aid in determining the disposition of the fund. We think 
the order is a fraternal or beneficial association. Though the 
articles of incorporation and constitution and by-laws are not 
in evidence, its fraternal character is sufficiently shown from 
the certificate, which is in the form of an ordinary benefit cer- 
tificate, in connection with evidence that the order had a ritu- 
alistic form of work, a representative form of government, and 
that benefit funds were collected monthly. 

We do not know whether the constitution and by-laws make 
provision for the disposition of the fund upon the death of a 
member whose beneficiary has predeceased him. Usually such 
provision is found in the laws of fraternal organizations. The 
statute (R. L. 1905, § 1703, as amended by Laws 1907, c. 382) 
provides, in the case of benevolent and fraternal associations, that 
“payments of death benefits shall be made only to the families, 
heirs, blood relatives, adopted children, fiancee of the mem- 
ber, or persons dependent upon him, or whenever his certificate 
of membership may so provide, the executor or administrator 
of the estate of the member in trust for such person or persons 
above mentioned as may be designated in such certificate.” This 
statute, which is much the same as Laws 1907, c. 345, § 6, had 
its origin in Laws 1903, cc. 276, 296. Devaney’s certificate was 
issued in 1899. At that time there was no provision of like 
effect, though Laws 1877, c. 128, contained a recognition that 
fraternal insurance is for beneficiaries and not for creditors. 
In Meyer vs. Grand Lodge, 108 Minn. 25, 121 N. W. 22335, it 
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was held that section 1703 did not apply to a change of bene- 
ficiaries made prior to the time it went into effect. In Grand 
Lodge vs. McKinstry, 67 Mo. App. 82, it was held that when 
the certificate was prior to the statute, and the change of bene- 
ficiary after it, the rights of the beneficiary were governed by 
the statute. Reference is made to these statutes and cases 
merely as an aid to construction; and for the same purpose 
reference might be made to other statutes and cases showing a 
general policy to keep the proceeds of fraternal insurance free 
from the claims of creditors. We hold, in the absence of a des- 
ignation of a beneficiary in place of the deceased one, and with 
the concession that there is no reversion to the order and that 
the heirs of the deceased beneficiary do not take, and with no 
showing of what, if anything, the constitution and by-laws pro- 
vide, that the insurance money goes to the plaintiffs, who take 
as beneficiaries, and not by descent. The authorities cited in 
the next paragraph, upon another point, support in a general 
way the result we reach in this connection. 

[2] 2. The defendant Heinen was appointed special admin- 
istrator of the deceased on June 9, 1909. On the same day the 
defendant order paid him $1,000 and he receipted for it as spe- 
cial administrator, and afterwards apparently held it for the 
creditors, among whom was the bank of which he was an 
officer. 

The defendant order claims that by this payment it is released. 
Its contention is that it made the payment to the proper person, 
the special administrator, regardless of whether the creditors 
are finally entitled to it, or the heirs and next of kin to the ex- 
clusion of the creditors. 

In Massachusetts and New York it has been held that the 
personal representative may sue, though the recovery is not for 
the estate. In Clarke vs. Schwarzenberg, 162 Mass. 98, 38 N. 
E. 117, it was held that the executrix was entitled to the money 
in trust for the benefit of those entitled to be named as bene- 
ficiaries. In Pfeifer vs. Supreme Lodge, 173 N. Y. 418, 66 N. E. 
108, it was held that the administratrix of a deceased member, 
who, by the terms of the policy, was “entitled in case of his 
death to the receipt by his heirs” of a fund, and who was her- 
self one of the beneficiaries, might maintain an action to recover 
the fund as a quasi-trustee for those represented by the word 
“heirs,” which was held to mean next of kin. There are some 
differences between these cases and the one at bar, and perhaps 
they could in a way be distinguished, but we make no attempt. 

We are unable to agree that the personal representative of 
the deceased is a trustee for the beneficiaries. The statute does 
not make him a trustee. He is not made a trustee by the insur- 
ance certificate. He is not a trustee by contract. The fund 
goes to the heirs of the deceased as beneficiaries and not by de- 
scent. ‘The administrator is not entitled to it, any more than 
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he would have been entitled to it had the mother of the de- 
ceased survived him, or any more than if he had exercised the 
right to appoint another beneficiary in place of the deceased 
one. The fund does not go to the creditors whom he repre- 
sents. If he is trustee, he can sue on the policy, and is the one 
who must sue. He is entitled to prosecute the suit and control 
the litigation and incur expense. The expense is not charge- 
able against the estate. He gives no bond to the beneficiaries. 
We do not understand how, in such a situation, the adminis- 
trator becomes a trustee of the beneficiaries. 

In Backdahl vs. Grand Lodge, 46 Minn. 61, 48 N. W. 454, 
an action by the deceased’s heir at law upon a beneficiary cer- 
tificate payable to his “legal heirs,” it was held that the decree 
of distribution of the probate court was not evidence of heir- 
ship against the defendant. The theory was that such degree 
was binding as to the matters adjudicated—that %, the distribu- 
tion of the estate—upon the parties to the proceeding, but was 
not evidence of the facts upon which it was based agairst a 
stranger. If that case was correctly decided, it is in support 
of the argument that the administrator takes nothing and is not 
a trustee. The following cases, in a general way, support the 
view we take: Warner vs. Modern Woodmen, 67 Neb. 233, 
93 N. W. 397, 61 L. R. A. 603, 108 Am. St. Rep. 634, 2 Ann. 
Cas. 660; McClure vs. Johnson, 56 Iowa, 620, 10 N. W. 217; 
Rollins vs. McHatton, 166 Colo. 203, 27 Pac. 254, 25 Am. St. 
Rep. 260; Eastman vs. Provident Mutual Relief Ass’n, 62 N. H. 
555; Worley vs. Northwestern Masonic Aid Ass’n, 10 Fed. 227; 
Silvers vs. Michigan Mut. Ben. Ass’n, 94 Mich. 39, 53 N. W. 
935. The cases of Jewell vs. Grand Lodge, 41 Minn. 405, 43 N. 
W. 88, and Brown vs. Balfour, 46 Minn. 68, 48 N. W. 604, 12 
L. R. A. 373, are in harmony. 

The defendant urges against our holding that it ought not 
to be required to pay the insurance money twice. The answer 
is that until now it has not been required to pay it at all. 

It is urged that a hardship is put upon the order by requiring 
it to determine, at its peril, who the real beneficiaries are. This 
is not a very real peril. It is one to which the insurance com- 
pany has been subjected in the cases cited from Minnesota and 
elsewhere. If a peril of moment, it could be guarded against 
by a direct agreement, or by a provision in the constitution or 
by-laws. Chapter 382, Laws 1907, provides that the certificate 
may provide for payment to “the executor or administrator of 
the estate of the member in trust for such person * * * as 
may be designated in such certificate.” 

We hold that the payment to the special administrator does 
not relieve the defendant order from liability to the beneficiaries. 

[3] 3. The claim is made that the plaintiffs are estopped, or 
prevented by laches, from claiming that Heinen was not author- 
ized to receive the insurance money. One of them petitioned 
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for his appointment as administrator. Two or three of them 
knew that he was getting the money. It does not appear that 
the others did. Out of the money he paid the funeral expenses, 
and some of the plaintiffs knew of it; but he received more 
money from the estate than was needed for this purpose. We 
see no substantial ground for invoking an estoppel. The heirs 
perhaps thought that Heinen was entitled to collect the money 
and would pay it to them. They made no immediate claim 
against the order. They delayed bringing suit. They made no 
objection to what was being done. Likely they had no very 
definite notion as to their legal rights or as to the prudent course 
of procedure. It will not do to require beneficiaries under a 
fraternal certificate, placed as the plaintiffs were, to interpret 
correctly the legal situation between themselves, the insurance 
order, and the administrator, at the peril of losing the insur- 
ance money if they mistake it. , 

[4] 4. John Heinen was made a defendant on the ex parte 
application of the defendant order. It is suggested that this was 
done under R. L. 1905, § 4069. This section refers to bringing 
in parties upon the motion of the plaintiff, and it has no applica- 
tion. Neither can the order making him a party be supported 
under section 4138, relative to interpleading, where a defendant, 
sued by one claiming a fund, may require another, claiming the 
same fund, to interplead, and upon paying the fund into court 
may be discharged, leaving the parties interested to litigate over 
the fund. Such was the case of Smith vs. City of St. Paul, 65 
Minn. 295,68 N. W. 32. That case has no bearing on this. Here 
the defendant has paid the fund to the administrator. It can- 
not pay it into court and make it the subject of litigation, and it 
cannot ask that it be permitted to bring the administrator in as 
a party and subject him to a recovery, which the plaintiffs do 
not ask and may not want, and thus relieve itself. There was 
no ground, by statute or otherwise, for joining Heinen. 

Heinen answered the complaint and the answer of the de- 
fendant company, as he was required to do by the ex parte 
order. When the case came to trial he protested, and protests 
upon this appeal, that he was not properly joined. In this he is 
correct. The court reserved its rulings on the various objec- 
tions and motions of Heinen in support of his contention. The 
record does not show what rulings were made. No finding 
should have been made by the trial court on any issue between 
the defendant order and Heinen. He should have been dis- 
missed from the case without prejudice. Having protested 
throughout that he should not be bound as a party, he cannot 
now complain if the question of his liability is left to future 
litigation. 

When the case is remanded, the trial court should strike out 
its eighth finding, relative to the voluntary character of the pay- 
ment by the order to Heinen, and should amend its conclusions 
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of law so as to direct that the action be dismissed as to Heinen 

without prejudice to any right of action that may exist in favor 

of the defendant order against him. It is directed to do so. 
Order affirmed. 


SUPREME COURT OF NEW JERSEY. 


MELICK 
US. 


METROPOLITAN LIFE INS. CO* 


POLICY—CONSTRUCTION—FORFEITURE CLAUSE. 

If the language of a forfeiture clause in a policy of insurance admits of 
either of two constructions, one unreasonable and grossly oppressive 
to the insured and the other fair and reasonable to both parties, the 
latter will be held to be the meaning of the contract. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 


FORFEITURE—WAIVER. 

If under a policy thus construed the insurer, having the option to declare 
it void, permits the insured to make the weekly payments called for by 
the policy without notice of the exercise of such option and under 
the impression that such payments are premiums on a valid insurance, 
the act of the insurer in accepting such payments may amount to a 
continuing representation to its policyholder that the impression under 
which the payments were made is the correct one. 

(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 


FALSE REPRESENTATIONS—WHAT CONSTITUTE. 


One who, seeing that another is acting under a misapprehension which it 
is. his duty to correct, seeks to profit by it seeks an advantage from 
his own wrong. 

(For other cases, see Fraud, Cent. Dig. §§ 3-5; Dec. Dig. § 13.) 


Appeal from District Court of Newark. 

Action by Annie Melick against the Metropolitan Life Insur- 
ance Company. Judgment for defendant, and plaintiff appeals. 
Reversed. 

This is an action brought on a life insurance policy by the bene- 
ficiary named therein. 

Number of policy, 45295500. 

Date, August 14, I9II. 


es Decision rendered, June 8, 1913. 87 Atl. Rep. 75. Syllabus by the 
ourt. 
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Name of insured, Johanna Essig. 

Name of beneficiary, Annie Melick (sister). 

Weekly premium, 20 cents. 

Amount of insurance, $124. 

The weekly premium was regularly paid until the death of the 
insured on May 1, 1912. 

The policy contained the following condition :— 

“Unless otherwise stated in the blank space below in a waiver 
signed by the secretary, this policy is void if the insured before its 
date has been rejected for insurance by this or any other company, 
order or association, or has been attended by a physician for any 
serious disease or complaint ; or has had before said date any pul- 
monary disease, or chronic bronchitis, or cancer, or disease of 
the heart, liver or kidneys; or if any policy on the life of the in- 
sured has been issued by this company and is in force at the date 
hereof, unless this policy contains an indorsement signed by the 
secretary that such prior policy may be in force. The company 
shall not be presumed or held to know of the existence of any 
previous policy, and in such case the issue of this policy shall 
not be deemed a waiver of this condition. 

“Permission granted to hold policy numbered 45074331. 

“Jas. S. Roberts, Secretary. 
“Tf this policy is or shall become void, all premiums paid shall 
be forfeited to the company, except as provided under ‘privileges 
and concessions to policyholders.’ ” 

This concession relates to surrenders made within two weeks 
after issue of policy. 

At the time the policy was issued there was in force on the life 
of the insured in the same company policy No. 10901685, dated 
May 22, 1899. 

The company obtained a nonsuit upon the ground that under 
the foregoing condition the existence of this earlier policy rendered 
void the policy on which suit was brought. 


Argued February term, 1913, before Garrison, Swayze, and 
Minturn, JJ. 


SAMUEL Press, of Newark, for Appellant. 
McCarter & ENcuiisu of Newark, for Appellee. 


GarRISON, J. (after stating the facts as above.) 

[1] The meaning of a written contract is determined by the 
application of established canons to the language employed by the 
contracting parties. Where such contracting parties are, on the 
one hand, an insurance company that has formulated the contract 
in advance with the business foresight and legal advice at its 
command and, on the other, a person who, upon the presentation 
of such contract to him must accept or reject it with no other aid 
than his own limited experience and lack of legal knowledge, a 
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further canon is invoked which is thus stated in our decisions. “It 
has become a settled rule in the construction of contracts of in- 
surance,” said Mr. Justice Depue in Carson vs. Jersey City In- 
surance Co., 43 N. J. Law, 300, 39 Am. Rep. 584, “that policies 
of insurance will be liberally construed to uphold the contract, 
and conditions contained in them which create forfeitures will be 
construed most strongly against the insurer, and will never be ex- 
tended beyond the strict words of the policy.” “This language is 
quoted with approval in the opinion delivered in the Court of Er- 
rors and Appeals in the case of Hampton vs. Hartford Fire Ins. 
Co., 65 N. J. Law, 265, 47 Atl. 433, 52 L. R. A. 344, with the ad- 
ditional declaration: “The court will never seek for a construc- 
tion of a forfeiture clause in a policy which will sustain it, if one 
which will defeat it is reasonably deducible from the termsor words 
used to express it.” In Snyder vs. Insurance Co., 59 N. J. Law, 
544, 37 Atl. 1022, 59 Am. St. Rep. 625, it was said: “Policies of 
insurance against fire are taken out by all classes of persons, 
educated and uneducated, and no rule of law is more salutary than 
that conditions in these instruments, expressed in terms ambiguous 
and capable of misleading, shall not be allowed to avoid the con- 
tract.” In the more recent case of Mackinon vs. Fidelity & Cas- 
ualty Co., 72 N. J. Law, 29, 60 Atl. 180, it is pointed out that: 
“The doctrine upon this subject arises from the relative positions 
of the parties. * * * Such questions are formulated by the in- 
surer under circumstances that admit of their being clear and 
direct. The purpose for which they are to be used is thoroughly 
understood, and, presumably, they are the result both of expe- 
rience and forethought. On the other hand, they are submitted to 
applicants for accident insurance, who as a class are not experts 
in matters of this sort or in the construction of language by other 
than the simplest rules, to be answered under conditions that are, 
to say the least, none too favorable for critical examination.” If 
these judicial comments and precepts are properly applied to 
ordinary life insurance, to accident insurance, and to fire insur- 
ance, with how much more force are they applicable to that class 
of persons who insure their lives for small sums by the payment 
of weekly premiums. If a canon of construction, based upon the 
gross disparity between the contracting parties, is ever applicable, 
it is to this class of cases. 

[2] Guided, indeed controlled, by these considerations, we 
approach the language of the condition of this policy, the first 
clause of which informs the insured in unmistakable language that 
this policy is void if the insured before its date has been rejected 
by this company. The normal antithesis of this is that the policy 
which is void if the insured has been rejected will not be so if he 
has been accepted, so that, if this latter effect is to be given to the 
language that follows, it must be stated in clear and unequivocal 
terms. 

The language to which this force was ascribed by the court 
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below is as follows: “Or if any policy on the life of the insured 

has been issued by this company and is in force at the date hereof, 
unless this policy contains an indorsement signed by the secretary 
that such prior policy may be in force.” 

The clear implication of this language, in view of its concluding 
clause is that the secretary by withholding his indorsement as to 
a prior policy may affect the validity of such prior policy, which 
clearly is not so as matter of law, and is in any event a matter 
alien to the object of the condition, which is concerned with the 
validity, not of a prior policy, but of the present policy. 

I confess my inability to understand what was sought to be ex- 
pressed by this provision which would seem to require the secre- 
tary to do, for an alien purpose, an utterly nugatory act, viz., to 
permit a prior policy if in force to be in force. However this may 
be, the language of the condition makes it sufficiently clear that the 
company did not undertake to be bound by the mere act of its 
agent in issuing a policy if the company already had a policy in 
force on the same life; and it is equally clear that the question 
whether such later policy would be accepted by the company or be 
treated as void was committed solely to the decision of the secre- 
tary of the company, and hence that the mere issuing of the 
policy should not foreclose the company in this respect. This is 
a perfectly reasonable and intelligible provision, for the secretary 
is at the home office where the records of its policies are kept, 
while the soliciting agents are scattered broadcast over the land; 
they are therefore given no discretion in the premises ; everything 
is left to the discretion of the secretary. 

The agents, indeed, issue policies which contain certain restric- 
tions upon their power to bind the company; and where the re- 
striction is absolute the policy is void in case of its violation as 
in the case of a person previously rejected, or in the case of cer- 
tain diseases, etc.; but in the case of a previous policy in the same 
company the restriction is not absolute but only qualified, and the 
policy may or may not be void the option of the insurer to be 
determined by the action of its secretary. 

In fine, the agent writes the risk upon the proviso that the com- 
pany may refuse to carry it. That the company has no absolute 
rule or policy against such risks is shown by the fact that in this 
very case a prior policy, No. 45074331, was recognized as an ex- 
isting insurance. The same likewise appears from the facts that 
the present policy which contains the entire agreement is based 
upon no statement or answer, representation or warranty, of the 
insured, but solely on the act of the agent in issuing the policy 
with the reserved right of the home office to reject it. 

Apparently the agent has no duty or authority to put questions to 
the insured who, so far as appears, was neither interrogated nor 
informed with respect to prior insurance with the company or the 
effect thereof, although the fact was that for more than 12 years 
the company had been in receipt of her weekly premium on policy 
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No. 10901685. An act thus repeated hundreds and hundreds of 
times normally carries with it a conclusive presumption of knowl- 
edge. 

The company having thus reserved to itself the right to refuse 
to be bound by a policy issued by its agent, it is reasonable that 
an interval after such issuance be afforded the company in which 
to arrive at its decision and to exercise its option, which may be to 
accept the risk notwithstanding such prior insurance or may be to 
decline it for that reason. This we take it is the fair construction 
to be put upon the condition of the plaintiff’s policy, a construction 
that affords all reasonable protection to the company, and at the 
same time casts upon it the duty of notifying its policyholder or 
its collecting agent of the decision thus reached or of abiding by 
the legal consequences of its omission or neglect in this respect. 

The company knows the contents of its own policies; it knows, 
or has the absolute means of knowing, the names of its policy- 
holders and the state of their insurance; it knows that policy- 
holders of this class do not take out new policies and make the 
weekly payments thereon with any conception that such policy is 
void and such payments forfeited to the company week by week. 
The only construction that would absolve the company from noti- 
fying its policyholder that his policy has been rejected or noti- 
fying the agent of the company not to collect the weekly forfeited 
premiums thereon is one that is so abhorrent to every sense of 
justice that in deference to the directors of the company so un- 
worthy a scheme should not be imputed if the language of their 
policy admits of a construction that is consistent with a purpose to 
deal honestly with their humble clients. That there is such a 
construction I have just indicated, and the only question is whether 
such construction is repugnant to the concluding clause of the 
condition, viz., “The company shall not be presumed or held to 
know of the existence of any previous policy, and in such case the 
issue of this policy shall not be deemed a waiver of this condi- 
tion.” So far from being repugnant to the construction I have 
suggested, this provision exactly accords with such construction. 
It deals with the issuance of the policy, the presumptions thence 
arising and its effect as waiver (1. e., with conditions that arise 
from the act of the agent), and are not to be imputed to the com- 
pany that has reserved the right to have its secretary, and not its 
agent, decide upon the effect to be given to such prior insurance. 
Actual knowledge by the company through its secretary and the 
duty to acquire such knowledge by the ample means at his com- 
mand are not effected by the language of this clause, nor is the 
effect of the continued payment and receipt of premiums affected 
by it; hence as to these the ordinary presumptions of fact obtain 
and give rise to questions of law or fact that cannot be disposed 
of upon the meager record that is before us in his judgment of 
nonsuit. 

[3] It is also to be observed that the situation presented by the 
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issuance of this policy, and the continued collection of premiums 
upon it which the policyholder was clearly paying under the im- 
pression that her policy was valid, has in one of its aspects the 
force of a continuing representation by the company that its poli- 
cyholder was right in the impression under which she continued to 
pay her premiums. If such a representation be true, the policy is 
in fact valid; if it is false, the company should not be permitted 
to take advantage of its own false representation. “In order to 
establish a case of false representation,” as was said in Lomer- 
son vs. Johnston, 47 N. J. Eq. 312, 20 Atl. 675, 24 Am. St. Rep. 
410, “it is not necessary that something which is false should have 
been stated as if it were true. If the presentation of that which is 
true creates an impression which is false, it is as to him who, see- 
ing the misapprehension, seeks to profit by it, a case of false rep- 
resentation.” With what motive would this humble policyholder 
have paid over her weekly pittance to the agent of the defendant 
unless she was under the impression that it was the premium on a 
valid insurance, and, knowing that such payments were made 
under this impression, how can the defendant, under the doctrine 
stated, take advantage of it by denying that such payments were in 
fact what it permitted her to believe that they were? 

The questions thus arising, whether of estoppel, waiver, or 
notification, were not tried out in the court below because of the 
construction placed on the contract which led to the nonsuit. 

That construction we hold to be erroneous for the reasons 
stated and send the case back for trial upon such question of law 
or fact as may arise under the contract as we have construed it. 
The cases of Bennett vs. St. Paul Fire Ins. Co., 55 N. J. Law, 377, 
27 Atl. 641, and the other cases cited by the appellee, are without 
application to the language of this policy or to the facts shown by 
the state of the case which raise no question of knowledge or rep- 
resentation by an agent or waiver by his act or any concealment 
or other fault on the part of the insured. 

The judgment of nonsuit is reversed, and the record remitted to 
the Second district court of the city of Newark, with an award of 


a venire de novo. 
corerneneeneeil GG recnreeee 


SUPREME COURT OF NEBRASKA. 


CADY 
vs. 


TRAVELERS’ INS. CO.* (No. 17,202.) 


DOCUMENTARY EVIDENCE. 
Where the question of a waiver of the conditions of a policy of life in- 
surance by letters notifying the assured of a default in the payment 


* Decision rendered, May 17, 1913. 142 N. W. Rep. 1007. Syllabus by 
the Court. 
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of a past-due premium is submitted to the jury, the insurer is entitled 
to introduce in evidence the whole of the correspondence between 
the parties, and it is error to exclude any part of it which shows 
the construction of the policy agreed upon by both parties to the 
contract. 


(For other cases, see Evidence, Cent. Dig. §§ 1660-1677; Dec. Dig. § 383.) 


CONSTRUCTION BY PARTIES. 


The practical interpretation given their contracts by the parties to them, 
while they are engaged in their performance and before any con- 
troversy has arisen concerning them, is one of the best indications 
of their true intent, and the courts will ordinarily enforce such con- 
struction. 


(For other cases, see Contracts, Cent. Dig. § 753; Dec. Dig. § 170.) 


LIFE INSURANCE—PAID-UP POLICY. 


A notice sent by an agent of a life insurance company to the assured 
that the annual premium on his policy of insurance is past due and 
unpaid, with a request for its payment without more, payment being 
refused, did not change the terms of the contract with respect to 
the date of its conversion into a paid-up policy of term insurance. 

(For other cases, see Insurance, Cent. Dig. §§ 194, 936, 939; Dec. Dig. 
§ 368.) 

PAID-UP TERM INSURANCE—EXPIRATION OF POLICY. 

Where the contract for paid-up term insurance is plain and unambiguous, 
and the parties have agreed as to the date when the policy will lapse, 


if the death of the assured occurs subsequent to that date no re- 
covery can be had upon the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 194, 936, 939; Dec. Dig. 
§ 368.) 


DIRECTING VERDICT. 


Where, under the law and the evidence, the plaintiff is not entitled to 
recover, it is error for the trial court to refuse to direct a verdict for 
the defendant. 


(For other cases, see Trial, Cent. Dig. §§ 332, 333, 338-346, 365; Dec. Dig. 
§ 139.) 


Appeal from District Court, Douglas County; Sears, Judge. 

Action by Ida L. Cady against the Travelers’ Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed 
and dismissed. 


GREENE & BRECHENRIDGE, of Omaha, for Appellant. 

GurLEy & WooproucH and T. J. Manoney, all of Omaha, for 
Appellee. 

BarNEs, J. 

Action on a policy of life insurance. A trial in the district 
court of Douglas County resulted in a verdict and judgment for 
the plaintiff, and the defendant has appealed. 

It appears that, by the policy in question, defendant insured 
the life of Henry L. Cady for the sum of $25,000, payable at 
his death to his wife, who brings this action. The policy was 
issued on the 24th day of April, 1893, for the consideration 
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of the application and the payment of an annual premium of 
$465.25, payable in advance on the 21st day of April of each year 
during the life of the assured. The contract was not to take 
effect until and unless the first premium was paid while the as- 
sured was in good health. The policy further provided that in 
gase of default in the payment of a premium, after the third, 
the contract should remain in force for the terms specified in 
the table of paid-up term insurance, indorsed thereon. There 
was also given the assured the option, upon certain conditions, to 
take the paid-up value of the policy in money, due him at the 
time of the default, or to consider the policy as converted into 
paid-up term insurance for the time designated in the table above 
mentioned. ‘All provisions of the policy which are not involved 
in this controversy are omitted from this opinion. It is agreed 
by the parties that the assured paid nine annual premiums, and 
then declined to make any further payments; that he failed and 
refused to pay the premium due on the 21st day of April, 1902, 
and by the terms of the policy he was then entitled to a paid-up 
term of insurance for seven years and eight months from the 
date of his default, and if he should thereafter make no other 
payments upon the policy his term insurance would lapse on 
the 21st day of December, 1909. The assured refused to make 
any additional payments, and departed this life on the 24th day 
of January, 1910. Suit was brought on the policy by the bene- 
ficiary on the theory that the cefendant, by sending certain no- 
tices to the assured that he was in default of the payment of his 
annual premium, due April 21, 1902, and requesting its payment, 
extended the life provision of the policy to June 23, 1902, at 
which time the term insurance began to run, and therefore the 
death of Henry L. Cady occurred before and not after his term 
insurance had expired. The trial court adopted the plaintiff’s 
theory of the case, instructed the jury accordingly, and the 
plaintiff had the verdict and judgment. 

Defendant assigns error for excluding from the evidence the 
letters of the assured in which he notified the defendant of his 
refusal to pay the premium due on the 21st day of April, 1902, 
and in which he declared his option to claim paid-up term insur- 
ance for seven years and eight months from that date as indi- 
cating the construction of the contract by both the assured and 
the defendant, and for the refusal of the trial court to direct a 
verdict for the defendant. The foregoing assignments present 
the only questions which are necessary for us to determine upon 
this appeal. 

[1] 1. In disposing of defendant’s first contention, it is suffi- 
cient to say that it appears that the trial court received in evi- 
dence the letters of the defendant company by which the 
assured was notified of his default in the payment of his annual 
premium due on the 21st day of April, 1902, and in which its 
payment was requested, but excluded the letter of the assured 
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by which he expressly refused to make the payment, notified 
defendant of his election to consider his policy converted into 
term insurance, and stated his understanding of the contract to 
be that he was entitled to paid-up insurance for a term of 
seven years and eight months from April 21, 1902. It appears 
that in reply to this letter defendant assented to that arrange- 
ment, and informed the assured that his understanding of the 
contract was correct. If the effect of this correspondence was to 
be submitted to the jury as showing waiver of the terms of the 
policy, it was error to exclude any part of it. 


In Manhattan Life Ins. Co. vs. Wright, 126 Fed. 82, 61 C. C. 
A. 138, the court said: “The practical interpretation given to 
their contracts by the parties to them while they are engaged 
in their performance, and before any controversy has arisen 
concerning them, is one of the best indications of their true in- 
tent, and courts that adopt and enforce such a construction are 
not likely to commit serious error.” This rule was followed in 
Johnson vs. Mutual Benefit Life Ins. Co., 143 Fed. 950, 75 C. 
C. A. 

[2] The rule seems to be well settled that where the parties 
have acted upon and construed a contract, in the absence of 
any mistake or understanding between them, the court will 
enforce such contract as so interpreted. Jobst vs. Hayden Bros., 
84 Neb. 735, 121 N. W. 957. 

To our minds it seems clear that, if the plaintiff was to rely 
upon any part of the correspondence between the assured and 
the defendant, then the jury should have been given the whole 
of that correspondence, and this assignment of error is well 
founded. 

2. As we view the record, there is no dispute in relation to 
the facts of this case; therefore the court should determine the 
main question, and finally dispose of this action, thus preventing 
further litigation. 

It is plaintiff’s contention that the defendant waived the condi- 
tions of the contract, extended the time for payment, and thereby 
changed the time from that fixed by the terms of the policy itself 
to another date at which the term insurance in question com- 
menced to run, by the notices of default and request for payment 
of the past-due premium above mentioned. 

In Parker vs. Knights Templars & Masons Life Indemnity 
Co., 70 Neb. 268, 97 N. W. 281, it was held: “A permanent 
waiver of a condition in a policy of insurance would not be in- 
ferred from occasional indulgences shown a policyholder. No 
implication of a waiver of the terms of a contract can arise 
from acts which may be construed as a compliance with such 
terms.” 

In Driscoll vs. Modern Brotherhood of America, 77 Neb. 282, 
109 N. W. 158, it was said: “A waiver of a condition will not 
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be implied from an act not inconsistent with an intention to insist 
upon performance.” 

In Sharpe vs. New York Life Ins. Co., 5 Neb. (Unof.) 278, 
98 N. W. 66, it was held that the giving of a note extending the 
time for the payment of a past-due premium, which contained 
an agreement providing for the forfeiture of the rights of the 
assured if the note was not paid at maturity, default having 
been made in such payment, did not operate as a waiver of the 
terms of the policy providing for forfeiture in case of nonpay- 
ment of premiums. 

We think this rule is sustained by the great weight of au- 
thority in this country. Thompson vs. Insurance Co., 104 U. S. 
252, 26 L. Ed. 765; Nederland Life Ins. Co. vs. Meinert, 199 
U. S. 171, 26 Sup.Ct. 15, 50 L. Ed. 139, 4 Ann. Cas. 480. 

In Stephenson vs. Empire Life Ins. Co. (Ga.) 76 S. E. 592, 
the question of the effect of a request for the payment of a past- 
due premium was before the court. In that case the life insur- 
ance policy contained a stipulation that if any premium is not 
paid on or before the day it is due, or if any note or obligation 
that may be accepted by the company for the whole, or any part 
of the first or any subsequent premium, or any other payment 
under this policy be dishonored or not paid, on or before the day 
when due, this policy shall, without any affirmative act on the 
part of the company, or any of its officers or agents, be annulled 
and void except as herein provided. It was held that a failure 
to pay a note for a portion of the first annual premium when 
the note became due worked a forfeiture of the policy, and that 
the condition of the policy was not waived by a demand made by 
the insured after maturity of the note for its payment; the as- 
sured having refused such payment. 

Upon this question we are not without authority of our 
own. In Swett vs. Antelope County Farmers’ Mutual Ins. Co., 
91 Neb. 561, 136 N. W. 347, it was held that making a demand 
for a payment by a mutual insurance company of an assessment 
upon a policy of insurance subsequent to a loss under such 
policy, will not be held to be a waiver of its terms in the ab- 
sence of a plea and proof of payment by the assured of such 
assessment. 

Schmedding vs. Northern Assurance Co., 170 Mich. 528, 1336 
N. W. 361, was a case where an insured, upon giving his notes 
for his annual premium when it became due, was granted an 
extension of several months, and then failed to pay the notes at 
maturity. His policy lapsed and became void at once. The 
statute provided that every insurance policy should contain a 
provision giving the insured one month of grace for the pay- 
ment of every premium after the first year, and the policy con- 
formed to the statute. It was held that the facts in connection 
with the statute did not entitle the insured to two periods of 
grace. 
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[3] As we view the facts of this case the defendant’s re- 
quest for the payment of the past-due premium, not complied 
with, but, on the other hand, which was positively refused, did 
not have the effect to change the conditions of the policy; and 
the term insurance provided for thereby commenced to run on 
the 21st day of April, 1902, and expired by lapse of time on the 
21st day of December, 1909. Johnson vs. Mutual Benefit Life 
Ins. Co., 143 Fed. 950, 75 C. C. A. 22; Roehner vs. Knickerbocker 
Life Ins. Co., 63 N. Y. 167; Wilkie vs. New York Mutual Life 
Ins. Co., 146 N. C. 513, 60 S. E. 427; Grattan vs. Prudential 
Ins. Co., 98 Minn. 491, 108 N. W. 821; Rye vs. New York Life 
Ins. Co., 88 Neb. 707, 130 N. W. 434; McLaughlin vs. Equi- 
table Life Assurance Society, 38 Neb. 725, 57 N. W. 557. 

[4] It is contended, however, that the understanding and the 
acts of the assured and the defendant could not in any manner 
affect the rights of the plaintiff, who was the beneficiary named 
in the- policy, which had become fixed by the terms of the con- 
tract. As we view the record, this contention is without merit. 
Under the terms of the contract itself the assured was entitled 
to paid-up term insurance for seven years and eight months, 
in consideration of the premiums that had been paid by him be- 
fore his default occurred, and the beneficiary was entitled to the 
same and no greater right. We have seen the notification 
that the assured was in default of payment of the premium due 
on the 21st day of April, 1902, and the request for payment did 
not change the terms of the policy. Its terms were plain and un- 
ambiguous, and were understood alike by both the defendant and 
the assured. By no act of the defendant or of the assured were 
the rights of the beneficiary changed, and, the term insurance 
to which they were alike entitled having lapsed before the death 
of the assured, there ‘was, at his death, nothing due to his 
beneficiary. 

[5] As we view the case, we are constrained by the authori- 
ties to hold that it was error for the district court to refuse the 
defendant’s request for a directed verdict. 

The judgment of the trial court is reversed, and as there can 
be no recovery in this case the plaintiff’s action is dismissed. 

Reversed and dismissed. 

Hamer, J., not sitting. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Divis1on, SECOND DEPARTMENT. 


MENDELSON 


vs. 


GAUSMAN.* 


MUTUAL BENEFIT INSURANCE— BENEFICIARY —INVALID 
DESIGNATION—CONTEST. 

The by-laws of a mutual benefit insurance association provided for bene- 
ficiaries of two classes; the first class including the family in which 
the member’s wife was of a first grade, and the second class com- 
prising those outside of the family deemed to have an insurable in- 
terest, and including an affianced wife. The by-laws further pro- 
vided that neither the decision of the Supreme Secretary nor the is- 
suance of a certificate should be conclusive as to the fact of the 
affianced relation, and another by-law provided that if, at the death 
of a member who has designated as beneficiary a person of class 
second the dependency required by the order should have ceased, or 
if any designation shall fail for illegality or otherwise, then the 
benefit shall be payable to the persons mentioned in class first. Held, 
that this provision gave a reversion to the members of the first 
class, and the wife of the member could contest a designation made 
by the husband to another woman as his affianced wife. 


(For other cases, see Insurance, Cent. Dig. § 1944; Dec. Dig. § 777.) 


MUTUAL BENEFIT INSURANCE— BENEFICIARY —INVALID 
DESIGNATION—CONTEST—INTERPLEADER. 

An interplea by a wife, who claimed to be entitled to the proceeds of a 
benefit certificate issued upon the life of her huusband, is not a waiver 
of her right to contest the legality of the designation thereof. 


(For other cases, see Insurance, Cent. Dig. § 1944; Dec. Dig. § 777.) 


MUTUAL BENEFIT INSURANCE — BENEFICIARIES — AFFI- 
ANCED WIFE. 

A married man, having a living undivorced wife, cannot, under the by- 
laws of a mutual benefit association authorizing the affianced wife of 
the member to be designated as beneficiary, lawfully designate his 
certificate to a woman not his wife as his fiancee. 


(For other cases, see Insurance, Cent. Dig. §§ 1935, 1937; Dec. Dig. § 771.) 


MUTUAL BENEFIT INSURANCE—BENEFICIARIES. 


A by-law of a mutual benefit insurance association, providing that the 
action of the secretary in granting a certificate to persons of the 
second class which did not comprise the member’s family should not 
be conclusive as to the fact of the affianced relation or dependency, 
is not invalid in giving members of the first class the right to con- 
test the validity of the designation; for the rule that the fraternal 
order alone can raise the point of ineligibility applies only where the 
sole parties to the contract are the association and the designated 
beneficiary. 

(For other cases, see Insurance, Cent. Dig. §§ 1935, 1937; Dec. Dig. § 771.) 


* Decision rendered, May 23, 1913. 142 N. Y. Supp. 293. 
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MUTUAL BENEFIT INSURANCE—ISSUANCE OF CERTIFI- 
CATE. 

The issuance of a mutual benefit insurance certificate to one designated 
as the insured’s affianced wife, when he already had a legal wife, 
is not ultra vires; the by-laws of the society giving the wife the 
right to take in case the designation is invalid. 


(For other cases, see Insurance, Cent. Dig. § 1944; Dec. Dig. § 777.) 


MUTUAL BENEFIT INSURANCE—BENEFICIARIES. 


In an action between the legal wife of one insured by a mutual benefit 
association and the beneficiary designated as the insured’s affianced 
wife, evidence of conversations tending to show a promise of mar- 
riage by the insured, or loans of money made by her to him, is in- 
competent. 


(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 818.) 


Appeal from Special Term, Kings County. 

Interpleader action between Fannie Mendelson and Ella R. 
Gausman. From judgment for defendant (78 Misc. Rep. 457, 
139 N. Y. Supp. 947), plaintiff appeals. Affirmed. 


Argued before Jenks, P. J., and Thomas, Carr, Stapleton, and 
Putnam, JJ. 


CHARLES BurstEINn, of Brooklyn, for Appellant. 
Felix REIFSCHNEIDER, JR., of Brooklyn, for Respondent. 


PutTNAM, J. 

This is an appeal from a judgment directed by the court at 
Special Term in favor of defendant, in an interpleader suit be- 
tween claimants of a death benefit payable by the Royal Arcanum 
on the death of Arthur Gausman. When, in 1904, Arthur Gaus- 
man joined the Royal Arcanum, he took out a certificate naming as 
beneficiary his father, Alphonso Gausman, and not his wife, the 
defendant. After his father’s death, his certificate was surren- 
dered, and in 1910 a new certificate was issued in which he 
named as beneficiary the plaintiff, Fannie Mendelson, whom he 
described as his “affianced wife.” At this time defendant was 
still his wife, and on his death became his widow. 

[1, 2] The by-laws of the Arcanum (section 324) provide 
for beneficiaries of two different general classes. Class first in- 
cludes the family, subdivided into 13 grades, of which grade 1 
is the member’s wife.” Class second (evidently intended for 
those outside the family, who may be deemed to have an insur- 
able interest) is :— 

“To an affianced wife, or to any person who is dependent upon 
the member for maintenance (food, clothing, lodging, or educa- 
tion), in either of which cases written evidence of affianced rela- 
tion or dependency, within the requirements of the laws of the 
order, must be furnished to the satisfaction of the Supreme Sec- 
retary before the benefit certificate can be issued. (2) Neither 
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the decision of the Supreme Secretary, nor the issuance of a 
benefit certificate, shall be conclusive as to the fact of the aff- 
anced relation or dependency.” 

It had formerly been much mooted whether the benefit lapsed 
if the beneficiary named proved to be ineligible. If the member 
died without having exercised his right of direction, or if the 
direction was one that he had no authority to make, it was held 
that the power of appointment was not exercised, and therefore 
nothing could be said, and the benefit failed. Hellenberg vs. Dist. 
No. 1 of I. O. of B. B., 94 N. Y. 580 (1884.) See Britton vs. 
Royal Arcanum, 46 N. J. Eq. 102, 18 Atl. 675, 19 Am. St. Rep. 
376 (1889). The present by-laws have met this situation by 
section 330 :— 

“If at the time of the death of a member, who has designated 
as beneficiary a person of class second, the dependency required 
by the laws of the order shall have ceased, or shall be found not 
to have existed, or if the designated beneficiary is his wife, and 
they shall be divorced upon the application of either party, or 
if any designation shall fail for illegality or otherwise, then the 
benefit shall be payable to the person or persons mentioned in 
class first, section No. 324, if living, in the shares and order of 
precedence by grades as therein enumerated.” 

Reading these provisions together, it is plain that it was not 
only the intent to give a reversion to the widow, but to recog- 
nize the consequent right by her to question the legality of any 
attempted designation. This right was not impaired, but was 
effectuated, by the interpleader. Palmer vs. Welch, 132 IIl. 141, 
23 N. E. 412; Alexander vs. Parker, 144 Ill. 355, 33 N. E. 183, 
19 L. R. A. 187 (both Arcanu:n cases). 

The effect of this by-law was clearly pointed out in Taylor vs. 
Hair (C. C.) 112 Fed. 913, 916, where an attempt was made 
by the brothers of deceased to reach a benefit payable to a desig- 
nated fiancee who was herself a married woman. ‘The court 
recognized that the brothers were within the second class of 
beneficiaries described by the constitution of the order. The 
distinction in the by-laws, however, was emphasized. The court 
said :— 

“There is no provision by which persons in this class can take 
when the beneficiary named is not eligible, while in the cases 
decided in the Supreme Court of Illinois [Arcanum cases], as has 
been seen, there is express provision by which the brothers of the 
deceased members are entitled to take when the beneficiary 
named is not dependent, and consequently not eligible, at the 
time of such death.” 

It seems only just, therefore, that the widow should have and 
exercise her right to show the invalidity of the designation, and 
enforce the superior rights of the lawful wife, to whom the 
benefit is to revert. See Supreme Lodge Order of Mutual Pro- 
tection vs. Dewey, 142 Mich. 666, 106 N. W. 140, 3 L. R. A. 
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(N. S.) 334, 113 Am. St. Rep. 596, 7 Ann. Cas. 681; Spear vs. 
Boston Police Relief Ass’n, 195 Mass. 351, 81 N. E. 196. 

[3] The by-law in its present form makes the designation of 
the “affianced wife” a distinct one, and outside of those finan- 
cially dependent upon the deceased. Can a married man so 
name a woman not his wife? Such a designation is clearly ille- 
gal, as opposed to public policy. Keener vs. Grand Lodge A. O. 
U. W., 38 Mo. App. 543; Alexander vs. Parker, supra; Di 
Messiah vs. Gern, 10 Misc. Rep. 330, 30 N. Y. Supp. 824; Kult 
vs. Nelson, 24 Misc. Rep. 20, 53 N. Y. Supp. 95; Miller vs. 
Prelle, 122 Ill. App. 380. 

This conclusion is not contrary to the decisions in favor of 
beneficiaries described as wives, notwithstanding that the de- 
ceased had a lawful wife living. In such cases, the beneficiaries, 
who had lived with deceased, and become dependent on him 
within the spirit of the contract, had an insurable interest. Story 
vs. Williamsburgh M. M. B. Ass’n, 95 N. Y. 474; Durian vs. 
Central Verein of the Hermann’s Soehnne, 7 Daly, 168; Rich- 
ards vs. King, 57 Misc. Rep. 177, 107 N. Y. Supp. 720. But the 
doctrine of these cases is not to be extended. Niblack, Law of 
Voluntary Societies, p. 347. 

[4] To avoid the question of estoppel, the by-law provides, as 
quoted above, that the action of the secretary in granting the 
certificate shall not be conclusive as to the fact of the affianced 
relation or dependency. This result is not repugnant to the 
line of decisions holding that the fraternal order alone can raise 
the point of ineligibility. Such seems to be the general rule 
where the parties to the contract are only the society and the 
designated beneficiary. 

[5] When read with the by-laws, this certificate shows no 
case of ultra vires, but instead a conditional designation of the 
wife as the legal beneficiary, and her rights could not be waived 
or impaired by the officials of the Royal Arcanum. 

[6] As the plaintiff could riot be lawfully regarded as the 
“affianced wife” of the deceased, and appears to have known the 
true situation when the designation was made in 1910, testimony 
of conversations tending to show a promise of marriage or a be- 
trothal with a married man, or of moneys loaned to deceased, 
was incompetent under the pleadings, and therefore properly re- 
jected. 

The designation of the plaintiff, being illegal and void, was 
rightly treated by the learned justice at Special Term as a failure 
to designate, which, under the by-law, gives the widow a right to 
receive the money. 

I advise that the judgment be affirmed, with costs. All concur. 


Vol. XLII.—80 
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KANSAS CiTY COURT OF APPEALS. 


MISSOURI. 


CONNER 
US. 


LIFE & ANNUITY ASS’N.* 


FOREIGN INSURANCE COMPANY—LICENSES. 


Where a foreign fraternal beneficiary society, licensed to do business in 
this state, failed to prove in an action upon a policy that it was 
authorized to do business as a fraternal beneficiary society, the action 
should be treated as one founded upon an ordinary contract of in- 
surance. 


(For other cases, see Insurance, Cent. Dig. § 33; Dec. Dig. § 26.) 


LIFE INSURANCE—S TATU T E—“MISREPRESENTATION’— 
“FRAUDULENT MISREPRESENTATION.” 


Under Rev. St. 1909, § 6937, providing that no misrepresentation in 
securing a policy of insurance on the life of any person shall be 
deemed material unless the matter shall have actually contributed to 
the contingency or event on which the policy is to become due, there 
is no distinction between a mere “misrepresentation” and a “fraudu- 
lent misrepresentation”; the statute applying to both equally. 

(For other cases, see Insurance, Cent. Dig. § 548; Dec. Dig. § 255.) 

(For other definitions, see Words and Phrases, vol. 5, pp. 4537, 4538; vol. 
3, p. 2960.) 


LIFE INSURANCE—ACTIONS—JURY QUESTIONS. 


Under Rev. St. 1909, § 6937, providing that no misrepresentation in se- 
curing a life policy shall render it void unless the matter misrepre- 
sented contributed to the event on which the policy was due and 
whether it so contributed shall be a question for the jury, the ques- 
tion of the effect of the misrepresentations must go to the jury, un- 
less there is no room for doubt that they were material and actually 
contributed to the contingency on which the policy was payable. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


ACTIONS—JURY QUESTION. 

In an action upon a life policy, the question whether misrepresentations 
were material and affected the risk held, under the evidence, for the 
jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


Appeal from Circuit Court, Jackson County; T. J. Seehorn, 
Judge. 

Action by Maggie Conner against the Life & Annuity Associa- 
tion. From a judgment for plaintiff, defendant appeals. Af- 
firmed. 


* Decision rendered, June 2, 1913. 157 S. W. Rep. 814. 
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MertcaLF, Brapy & SHERMAN, of Kansas City, for Appellant. 

E. Wricut Taytor and CHas. Brown, both of Kansas City, 
for Respondent. 

Jounson, J. 

[1] This is an action on a policy of life insurance, dated De- 
cember 6, 1910, and delivered to Harry Conner, the assured, 
December 17, 1910. Conner was twenty-one years of age, un- 
married, and plaintiff, his mother, was made his beneficiary. He 
died at his mother’s home in Kansas City, December 29, 1910, 
twelve days after the delivery of the policy to him. The answer 
alleges that defendant is a fraternal beneficiary society, incor- 
porated in the state of Kansas and licensed to do business in this 
state, but defendant failed to prove that at the time the policy 
was issued it was authorized to do business in this state as a 
fraternal beneficiary society, and the court properly treated the 
action as being founded on an ordinary policy of life insurance. 
Gruwell vs. Knights & Ladies of Security, 126 Mo. App. 496, 
104 S. W. 884; Newland vs. Modern Woodmen, 153 S. W. 1097; 
State ex rel. vs. Vandiver, 213 Mo. 187, 111 S. W. 911, 15 Ann. 
Cas. 283; Schmidt vs. Foresters, 228 Mo. 675, 129 S. W. 653. 

The principal defense is that Conner made false and fraudulent 
representations in obtaining the policy, and that the matter thus 
misrepresented “actually contributed to the contingency or event 
on which the policy became due and payable,” within the statu- 
tory meaning of that term. Section 6937, Rev. Stat. 1909. The 
alleged false statements are found in the written application 
signed by Conner which, by the terms of the policy, was made 
a part of the contract. In the application, which was signed and 
delivered November 30, 1910, Conner stated that he was in sound 
health, had no disease that would tend to shorten his life, had not 
suffered from spitting or coughing blood or from any chest or 
lung disease, and never had been “under treatment at any asy- 
lum, cure or sanitarium.” Further, he stated that his name was 
Harry Conner, that his father was 42 years old and in good 
health, and that he had one sister who was 24 years old and in 
good health. The young man’s real name was Harry Williams, 
and his father had been dead thirteen years; his stepfather’s 
name was Conner, and he had adopted and had been known by 
that name. His only sister would have been 24 years old had 
she been living, but she had been dead five or six years. 

Defendant introduced evidence tending to show that at the 
times of his application and of the delivery of the policy Con- 
ner was in an advanced stage of pulmonary tuberculosis, and 
knew that the statements relating to his health which we have 
quoted were untrue. He was confined at home by the disease 
for ten days preceding his death, and the attending physician, 
who was called in a week before he died, testified that he died 
of tuberculosis of the lungs. On March 1, 1910, he was ad- 
mitted to the “Volker Pavilion” in Kansas City, a charitable 
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institution for the treatment of sufferers from tuberculosis, and 
remained there three months under the care of the physician in 
charge, who testified that “When he came there he had been los- 
ing weight; he had some hemorrhages, and he had a very bad 
cough. While he was there he put on several pounds. I think 
he went up from 111 pounds to 120 pounds, and he had a de- 
crease in the number of hemorrhages that he had, and a decrease 
in his cough.” The witness diagnosed the case as one of 
pulmonary tuberculosis that had reached an incurable stage. 

On the other hand the report by defendant’s examining phy- 
sician of an examination of the applicant on November 30, 1910, 
contains these statements: “Actual weight 135 lbs. Height 
5 ft.7in. * * * Q. If over or under weight is it a family 
characteristic? A. Yes. Q. Does he appear careworn or older 
than age stated? A. No. Girth of chest (under vest) deep 
expiration 28 inches; full inspiration 31 inches; girth of abdo- 
men at waistline 29 inches. Q. Is his appearance healthy? A. 
Yes. Figure? Fine. * * * Lungs. Q. Is the respiratory 
murmur clear and distinct over both lungs? Yes. Is the respi- 
ration full, easy and regular? Yes. Number per minute? 19. 
Do you find any indication of disease of the lungs, throat or 
bronchial tubes? No. * * * Do you find anything unfavor- 
able in the applicant’s physique, occupation, habits or circum- 
stances of life? No. Do you consider the risk first-class, or 
good, or only fair? 1st class.” 


Plaintiff testified that the father of the assured died of dropsy 
and his sister of “the grippe”; that she did not know the cause 
of plaintiff's death, and that before that event she had no in- 
formation or knowledge that he had tuberculosis. She denied 
positively that he had hemorrhages or ever coughed or spit blood. 
She stated that prior to his last illness, which lasted about ten 


” 


days, “he was a stout, healthy enough looking boy,” and gen- 
erally weighed about 130 or 140 pounds. We quote from her 
testimony: “Q. And had Harry always lived with you during 
his life? A. Yes, sir. Q. Had he ever had any serious illness 
or disease of any kind? A. No, sir. Q. There has been—I 
think you heard Dr. Clendenning telling about Harry’s being out 
there at the Volker Pavilion, here in Kansas City. What do 
you know about his going out there? How did that happen? 
A. Harry had kind of run down, and he went out there for the 
outdoor air and diet treatment. Q. Before he went out there 
had he any doctor? A. He had not. Q. How did he happen 
to try that plan? How did he happen to go out there? A. He 
did, too—a little bit the doctor treated him, just for a short time, 
and he advised me to send him out here. * * * Q. (By Mr. 
ee You say he went out to this Volker Pavilion? A. Yes, 

Q. How often did he come home to see you? A. As much 
as once a week, and sometimes oftener. Q. Did you occasionally 
go out there to see him? A. Yes, sir. ©. What effect did the 
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rest out there seem to have on him? A. It seemed to help him. 
He kept quieter, and gained in flesh.” 

Young Conner worked as a clerk in a grocery store and a pool 
hall attendant until ten days before his death. The proprietor of 
the pool hall stated that he saw Conner five or six hours every 
day, that he appeared to be in good health, had never coughed or 
spit blood or had hemorrhages, and exhibited no indications of 
consumption or impaired health. The court overruled the de- 
murrer to the evidence offered by defendant, and gave the fol- 
lowing instruction at the request of plaintiff: “The court in- 
structs the jury that it is a question for the jury to determine 
whether or not Harry Conner made any misrepresentation to the 
defendant in obtaining or securing the policy of insurance on 
his life, sued on in this case, and it is also a question for the 
jury, if you find that any misrepresentation was made, to deter- 
mine whether or not the matter misrepresented, if you so find, 
actually contributed to his death. And unless you shall find that 
Harry Conner did make misrepresentation in obtaining or secur- 
ing the policy of insurance on his life, sued on in this case, and 
unless the matter misrepresented shall have actually contributed 
to his death, then your verdict must be for the plaintiff.” 

The jury returned a verdict for plaintiff, and after its mo- 
tions for a new trial and in arrest of judgment were overruled, 
defendant appealed. 

[2] Section 6937, Rev. Stat. 1909, provides: “No misrepre- 
sentation made in obtaining or securing a policy of insurance on 
the life or lives of any person or persons, citizens of this state, 
shall be deemed material, or render the policy void, unless the 
matter misrepresented shall have actually contributed to the 
contingency or event on which the policy is to become due and 
payable and whether it so contributed in any case shall be a 
question for the jury.” Counsel for defendant argue that this 
statute does not apply “to a willfully fraudulent misrepresenta- 
tion. The law recognizes a distinction between a misrepresen- 
tation and a fraudulent misrepresentation, and does not apply to 
a case where misrepresentations were knowingly false, and made 
with a view to deceive or mislead the company.” 

We so decided in Ashford vs. Ins. Co., 80 Mo. App. 638, and 
in Van Cleave vs. Casualty Co., 82 Mo. App. 668, where we held 
that insurance obtained by any fraud remediable at law or in 
equity may be avoided on a proper showing of the fraud, and 
that the statute on representations does not preclude the de- 
fense of fraud in obtaining a policy. But those cases on which 
much stress is laid by defendant were expressly overruled by 
the Supreme Court in Kern vs. Legion of Honor, 167 Mo. 471, 
67 S. W. 262, and the statute was interpreted as intending to 
ignore all distinctions between innocent and fraudulent misrep- 
resentations in applications for insurance policies, and of making 
a jury question of every issue or misrepresentation and of the 
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effect thereof on the “contingency or event on which the policy 
is to become due and payable.” During the life of the insured, 
but not afterwards, the company may sue to set aside a policy 
on the ground that it was procured by fraud. 

[3] This statute applies to the case in hand. Gruwell vs. 
Knights, etc., supra; Newland vs. Modern Woodmen, supra; 
Schuermann vs. Ins. Co., 165 Mo. 641, 65 S. W. 723; Kern 
vs. Legion of Honor, supra. And the question presented for 
our determination by the demurrer to the evidence is whether or 
not we should declare as a matter of law first, that misrepresen- 
tations as to material facts appear in the application, and, sec- 
ond, that they actually contributed to the event on which the 
policy became payable. The statute expressly provides that such 
questions are for the jury to determine. As is said by the Su- 
preme Court in Keller vs. Ins. Co., 198 Mo. loc. cit. 463, 95 S. 
W. 910: “* * * ‘The question of false and fraudulent rep- 
resentations in securing such policy in an action to recover the 
amount of the death claim must be governed by the provisions 
of section 7890 [Rev. St. 1899], and as to whether the misrep- 
resented matters in the application for insurance contributed 
to the happening of the contingency insured against are ques- 
tions of fact to be determined by the jury to whom such facts 
are submitted.” 

In Benson vs. Ins. Co., 161 Mo. App. 480, 144 S. W. 122, 
we held that the evidence showed in law “that deceased died 
of the disease misrepresented,” but that ruling was based on 
uncontradicted evidence so clear and indisputable that no rea- 
sonable mind could doubt it. Where there is any room at 
all in the evidence for a reasonable difference of opinion about 
either of these issues, the statute intends that the question shall 
go to the jury as one of fact. 

[4] The proof of misrepresentations as to matters of family 
history is clear and indisputable, but those facts do not appear 
to have had any connection with the event which created a 
liability under the policy, and therefore may be passed with 
the observation that they have nothing to do with the case. 
The proof, offered by defendant to the effect that the applicant 
died of tuberculosis and was afflicted with that disease at the 
time he signed the application, and therefore was not in sound 
health when he received the policy, is strong, but by no means 
conclusive. Defendant’s regular examining physician made a 
thorough examination of the young man and found no traces 
of a disease, the presence of which, especially in its last stages, 
is not difficult to discover. Such evidence certainly is strong 
enough to raise an issue of fact with the testimony of the physi- 
cians who were introduced as witnesses by defendant. Opinion 

evidence is only advisory, and should not be given conclusive 
weight, especially in instances where it is contradicted by other 
evidence. The testimony of persons who associated with Con- 
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ner daily should not be cast aside as wholly devoid of evidentiary 
strength, and, if accepted, it tends to show that Conner did not 
die of tuberculosis nor have that disease. 

We, therefore, conclude that the issues of the cause of his 
death and of the relation of the alleged misrepresented facts to 
that cause were issues for the jury to solve. We may concede 
a misrepresentation as to the fact of the applicant having been 
under treatment in “an asylum, cure or sanitarium,” but the 
facts of whether he had consumption while there, was treated 
for that disease, or merely took a rest and diet treatment for his 
general health, or was treated for a disease that contributed to 
his death, are matters of dispute in the evidence that, under the 
statute, were questions for the jury. The court committed no 
error in overruling the demurrer to the evidence, and correctly 
defined the jury issues in the instruction we have quoted. 

The judgment is affirmed. All concur. 


KNODE vs. MODERN WOODMEN OF AMERICA.* 
(Kansas City Court of Appeals. Missouri.) 


RECORD—PRESUMPTIONS. 

In an action against a mutual benefit insurance association, where only 
a small part of the evidence was included in the abstract, all issues 
will be presumed to have been properly resolved in favor of the 
defendant who was successful below. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 2899, 2911-2915, 
2916, 3673, 3674, 3676, 3678; Dec. Dig. § 970.) 


MUTUAL BENEFIT INSURANCE—SUSPENSION. 

Where the by-laws of a fraternal insurance association provided that a 
failure to pay assessments and dues at stated times should ipso facto 
constitute a suspension and forfeiture, notice of suspension is un- 
necessary where a member for more than nine months failed to 
pay his regular dues, for he must have known the provisions of the 
by-laws, and provisions for the prompt payment of assessments are 
of the substance of such insurance contract. 


(For other cases, see Insurance, Cent. Dig. §§ 1917, 1918; Dec. Dig. § 756.) 


MUTUAL BENEFIT INSURANCE—PROVISIONS FOR SUSPEN- 
SION. 

Provisions in the by-laws of a fraternal insurance association for the 
prompt payment of dues and assessments being of the essence of 
the insurance, a by-law prescribing a self-executory suspension of 
the member and forfeiture of his insurance as a penalty for non- 
payment of dues is valid; the stipulation not being unreasonable. 


(For other cases, see Insurance, Cent. Dig. §§ 1917, 1918; Dec. Dig. § 756.) 
* Decision rendered, June 2, 1913. 157 S. W. Rep. 818. 
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MUTUAL BENEFIT INSURANCE—WAIVER OF BY-LAWS. 


Where the by-laws of a mutual benefit insurance association provided 
for the suspension of a member upon nonpayment of assessments 
and a forfeiture of his insurance, a waiver of such by-laws cannot 
be predicated upon the statement of an officer of a subordinate 
lodge that the lodge would pay the insured’s dues in the absence of 
a showing that the promises were made in pursuance of the practice 
of a local lodge acquiesced in by the governing officers of the order, 
for an officer of the local lodge cannot waive the by-laws. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


Error to Circuit Court, Jackson County; James H. Slover, Judge. 
Action by Rebecca Knode against the Modern Woodmen of America. 
Ze was a judgment for defendant, and plaintiff brings error. Af- 
rmed. 


E. W. SHANNON and Botsrorp, DEATHERAGE & CREASON, all of Kan- 
sas City, for Plaintiff in Error. 

B. D. Situ, of Rock Island, Ill, and JNo. Sutiivan, of Kansas 
City, for Defendant in Error. 


BRACKET vs. MODERN BROTHERHOOD OF AMERICA.* 
(Court of Appeals of Kentucky.) 


CONSTRUCTION. 

The language of insurance contracts, being selected by the insurer, 
should be construed against him, and recovery on the contract will not 
be denied unless required by the terms of the contract as naturally 
construed. 


(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 


MUTUAL BENEFIT ASSOCIATION—BY-LAWS. 


A certificate of insurance issued to plaintiff's husband by a mutual benefit 
association, whose by-laws provided that the certificate of any member 
engaged, or who should subsequently engage in the manufacture or 
sale of intoxicating liquors as a beverage, in the capacity of proprietor, 
stockholder, agent, or employee, should be null and void, is not in- 
validated because insured accepted employment in a government 
warehouse where aged whisky was bottled in bond; his duties being 
to put labels on the whisky as bottled, and it appearing that no liquor 
was manufactured on the premises, and that the employees were not 
allowed to indulge in the liquor. 


(For other cases, see Insurance, Cent. Dig. §§ 1893, 1804; Dec. Dig. § 748.) 

(For other definitions, see Words and Phrases, vol. 3, pp. 2392-2394, vol. 
8, pp. 7649-7651.) 

wed BENEFIT ASSOCIATION — ACTIONS — JURY QUES- 


In an action on an insurance certificate issued by a mutual benefit asso- 
ciation, the question whether insured was in good health when he 


* Decision rendered, June 12, 1913. 157 S. W. Rep. 690. 
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procured reinstatement of the policy by paying an overdue premium 
held for the jury. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


PLEADING—NECESSITY. 


An estoppel must be pleaded, and evidence thereof cannot be received 
under a traverse. 


(For other cases, see Estoppel, Cent. Dig. §§ 300, 305; Dec. Dig. §§ rio, 
115.) 


Appeal from Circuit Court, Lincoln County. : 

Action by Ora Bracket against the Modern Brotherhood of America. 
From a judgment for defendant, plaintiff appeals. Reversed and re- 
manded. 


J. N. Saunpers, for Appellant. 
J. B. Paxton, of Stanford, and Sparrow, Pace & Rea of Kansas 
City, Mo., for Appellee. 


GRELL vs. SAM HOUSTON LIFE INS. CO.* 
(Court of Civil Appeals of Texas. Austin.) 


LIFE POLICY—CONSTRUCTION—SUICIDE CLAUSE. 

Where a life insurance policy provided that the agreements, benefits, and 
privileges stated on subsequent pages were made a part of the con- 
tract, and on the second page contained a heading “agreements, 
benefits and privileges,” a provision that, in case of suicide within one 
year, the company should be liable only for the premiums paid, 
stated under a subhead, “general provisions,’ on the third page, is 
made a part of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 305-307; Dec. Dig. § 150.) 


LIFE POLICY—CONSTRUCTION—APPLICATION. 


In the absence of a statute, an application for life insurance, which con- 
tains a clause limiting the liability in case of suicide to the net re- 
serve, is made a part of the policy by a clause therein that it is is- 
sued in consideration of the application. 


(For other cases, see Insurance, Cent. Dig. §§ 308-311; Dec. Dig. § 151.) 


LIFE POLICY—CONSTRUCTION. 


Under Rev. Civ. St. 1911, art. 4951, providing that every contract for life 
insurance, except those which are indisputable after two years or 
less, shall be accompanied by a copy of the application, a clause in 
a policy providing that “it shall be incontestable after one year,” 
provided the required premiums are paid, is free from conditions as 
to residence, travel, or place of death, does not impose an extra bur- 
den upon the insured, but frees him from those conditions, and the 
policy is within the exception contained in the statute. 


(For other cases, see Insurance, Cent. Dig. §§ 214-217; Dec. Dig. § 134.) 
* Decision rendered, May 14, 1913. 157 S. W. Rep. 757. 
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Appeal from District Court, MeLennan County; 
roe, Judge. 

Action by Agnes Grell against the Sam Houston Life Insurance 
Company. Judgment for the defendant, and plaintiff appeals. Affirmed. 


Richard L. Mun- 





Scott & Ross, of Waco, for Appellant. 


AMERICAN PATRIOTS vs. CAVANAUGH.* 
(Court of Appeals of Kentucky.) 

























SETTLEMENT—ACTIONS—TENDER. 


One suing for the balance alleged to be due on a fraternal benefit certifi- 
cate need not tender the amount paid and admittedly due thereunder. 


(For other cases, see Insurance, Cent. Dig. § 1984; Dec. Dig. § 801.) 


FRATERNAL INSURANCE—STATUTORY REGULATION. 


Ky. St. § 670, providing that all policies or certificates shall have attached 
thereto a correct copy of the application and the portion of the consti- 
tution, by-laws, or other rules referred to or they shall not be con- 
sidered a part of the contract, controls contract made by a fraternal 
benefit society prior to act March 24, 1906 [Laws 1906, c. 141], 
amending the section so as to exempt from its provisions fraternal 
benefit societies. 


(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 





FRATERNAL INSURANCE—“CONTRACT’”—STATUTES. 


Under Ky. St. § 679, providing that all policies or certificates shall have 
attached thereto a copy of the application and the portion of the con- 
stitution or by-laws referred to or they cannot be considered a part of 
the contract, a certificate issued by a fraternal society is the contract 
unless the constitution or by-laws are attached thereto. 

(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 


(For other definitions, see Words and Phrases, vol. 2, pp. 1513-1534; vol. 
8, pp. 7615, 6716.) 





QUESTIONS REVIEWABLE—CROSS-APPEAL. 

Where plaintiff, suing on a fraternal benefit certificate, entitled to recover 
$1,000, the face of the certificate, did not prosecute a cross-appeal from 
a judgment for a less sum, the court, on appeal by the society, could 
not review the error. 


(For other cases, see Appeal and Error, Cent. Dig. $$ 3573-3580; Dec. 
Dig. § 878.) 












SETTLEMENTS—CONSIDERATION. 


Where a beneficiary, in a fraternal benefit certificate, without understand- 
ing her rights, accepted a less sum than that provided for in the 
certificate, the acceptance was without consideration. 

(For other cases, see Insurance, Cent. Dig. § 1984; Dec. Dig. § 801.) 


* Decision rendered, June 20, 1913. 157 S. W. Rep. 1099. 
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FRATERNAL INSURANCE—SETTLEMENTS—FRAUD. 

Evidence /ield to support a finding that a settlement procured by a fra- 
ternal society from a beneficiary was procured by fraud of the society. 

(For other cases, see Insurance, Cent. Dig. § 1984; Dec. Dig. § 801.) 


Appeal from Circuit Court, Christian County. 
Action by Elmira S. Cavanaugh against the American Patriots. From 
a judgment for plaintiff, defendant appeals. Affirmed. 


Hunter, Woop & Son, of Hopkinsville, for Appellant. 
C. H. Busu, of Hopkinsville, for Appellee. 


GRAND TEMPLE & TABERNACLE IN THE STATE OF 
TEXAS OF THE KNIGHTS & DAUGHTERS OF 
TABOR OF THE INTERNATIONAL OR- 

DER OF TWELVE vs. COUNTS.* 


(Court of Civil Appeals of Texas. Texarkana.) 


REVIEW—CONFLICTING EVIDENCE. 


Determination of the jury on conflicting evidence as to whether a mem- 
ber of a beneficial association was sick all the times that she was in 
arrears for dues, so that under her contract she could not be sus- 
pended is conclusive on appeal. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 3935-3937; Dec. 
Dig. § 1002.) 


MUTUAL BENEFIT—FORFEITURE—NON PAYMENT OF DUES. 


The constitution and by-laws of the beneficial association providing that 
a member cannot be suspended for nonpayment of dues while sick, it 
is immaterial that during her sickness she had stated that she knew 
she was in arrears, that she did not intend to pay any dues, and did 
not wish to keep up the insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 1895, 1896, 1903; Dec. Dig. 
§ 750.) 


Appeal from Titus County Court; Sam Porter, Judge. 

Action by Sonk Counts against the Grand Temple & Tabernacle in 
the State of Texas of the Knights and Daughters of Tabor of the In- 
a Order of Twelve. Judgment for plaintiff. Defendant appeals. 
Affirmed. 


Warp & Warp and Rotston & RoLsTOoN, all of Mt. Pleasant, for Ap- 
pellant. 
J. M. Burrorp, of Mt. Pleasant, for Appellee. 





_* Decision rendered, May 15, 1913. Rehearing denied, May 29, 1913. 
157 S. W. Rep. 1180. 
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EASTER vs. BROTHERHOOD OF AMERICAN YEOMEN.* 
(Kansas City Court of Appeals. Missouri.) 





FOREIGN FRATERNAL BENEFICIARY SOCIETY—CONTRACTS. 

Where a foreign fraternal beneficiary society, not authorized to do business 
in the state, issues in the state a certificate of insurance, the contract is 
not within the law relating to such societies, but will be construed as 
an assessment insurance contract governed by the law relating to that 
class of insurance, where the contract bears the essential features of 
insurance on the assessment plan. 


(For other cases, see Insurance, Cent. Dig. § 1849; Dec. Dig. § 711.) 


ASSESSMENT INSURANCE CONTRACTS—STATUTES—APPLI- 
CABILITY. 


Rev. St. 1900, § 6934, prohibiting life insurance companies from making 
any contract of insurance other than as is plainly expressed in the 


policy issued, applies only to old-line policies, and has no effect on 
assessment insurance contracts. 


(For — cases, see Insurance, Cent. Dig. §§ 203, 211-213; Dec. Dig. § 
133. 


LIFE INSURANCE — NONPAYMENT OF DUES AND ASSESS- 
MENTS—EFFECT. 


A life insurance contract on the assessment plan, which provides that the 
policy shall become ipso facto forfeited by the failure of insured to 
pay monthly dues and assessments on or before the last day of the 
month, and which forbids any local correspondent of insurer, charged 
with the duty of collecting dues and assessments, from receiving 
payment of arrearages from any member whose health is impaired, 
and which provides for the reinstatement of an insured, in suspension 
less than 60 days, on filing a health certificate and the paying of 
delinquent dues and assessments, is valid, and insured who, on the 
refusal of a local correspondent to receive dues and assessments 
tendered after the end of the month, made no effort to procure his 
reinstatement must be deemed to have abandoned the policy as justly 
forfeited, though he was in good health when he made the tender, and 
though it was the custom to receive dues and assessments after ma- 
turity from members in good health. 


(For other cases, see Insurance, Cent. Dig. §§ 932, 933; Dec. Dig. § 365.) 


ASSESSMENT LIFE INSURANCE—PROVISIONS FOR REDRESS 
OF WRONGS—ABANDONMENT OF CONTRACT. 


Where a contract of life insurance on the assessment plan gives insured 
a reasonable remedy to redress wrongs inflicted on him, he must ex- 
haust that remedy before resorting to the courts, and his failure so 
to do is an abandonment of the policy. 


(For other cases, see Insurance, Cent. Dig. § 523; Dec. Dig. § 245.) 


Appeal from Circuit Court, Jackson County; O. A. Lucas, Judge. 
Action by Agnes Easter against the Brotherhood of American Yeomen. 
From a judgment for plaintiff, defendant appeals. Reversed. 

See, also, 154 Mo. App. 456, 135 S. W. 964 





* Decision rendered, June 2, 1913. Rehearing denied, June 23, 1913. 
157 S. W. Rep. 902. 
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Fyxe & Snyper and E. W. SHANNON, all of Kansas City, for Ap- 
pellant. 


E. C. Corry, of Des Moines, Iowa, and Ep. E. Atesuire, of Kansas 
City, for Respondent. 


LOVE vs. MODERN WOODMEN OF AMERICA.* 


(Supreme Court of Illinois.) 


MUTUAL BENEFIT ASSOCIATIONS—BENEFIT CERTIFICATE 
CONTRACT—“CONTRACT OF INSURANCE.” 


The constitution and by-laws of a mutual benefit association, together 
with the application of insured for membership and the benefit 
certificate, constitute the “contract of insurance.” 

= Ye cases, see Insurance, Cent. Dig. §§ 1853, 1854; Dec. Dig. §§ 
15, 718.) 


(For other definitions, see Words and Phrases, vol. 4, pp. 3674-3677.) 


MUTUAL BENEFIT ASSOCIATIONS—REQUIREMENTS— 
PROOF OF DEATH 


A provision of a mutual benefit certificate, requiring beneficiary to fur- 
nish proofs of death before any action would lie on the certificate, 
was valid and binding. 


(For other cases, see Insurance, Cent. Dig. §§ 1963-1965; Dec. Dig. § 789.) 


MUTUAL BENEFIT ASSOCIATIONS—LOCAL LODGE—SECRE- 
TARY—AUTHORITY—PROOFS OF LOSS—WAIVER. 


Where the secretary of a local camp of a mutual benefit society 
was authorized to collect and remit assessments and in case of 
death to deliver blanks for proofs of death, and when executed to 
transmit them to the secretary of the head clerk of the head camp, 
such local secretary had no authority to waive a beneficiary’s duty 
to submit proofs of death by informing her that it was useless to 
make them, as the head camp would not pay the loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1963-1965; Dec. Dig. § 789.) 


Appeal from Appellate Court, First District, on Error to Municipal 
Court of Chicago; Max Eberhardt, Judge. 

Action by Nellie Love against the Modern’ Woodmen of America. 
Judgment for plaintiff, and defendant appeals on a certificate of impor- 
tance. Reversed. 


TRUMAN PLANTz and Georce G. Perrin, both of Rock Island, and A. 
W. Futton, of Chicago, for Appellant. ) 
KRETZINGER, RoonEY & KReETzINGER, of Chicago, for Appellee. 


* Decision rendered June 18, 1913. 102 N. E. Rep. 183. 
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CONSEIL ROCHAMBEAU, No. 128, DE L’UNION ST. 
JEAN BAPTISTE D’AMERIQUE vs. LA FLEUR Et at.* 


(Supreme Judicial Court of Massachusetts. 





Hampshire. ) 























CONSOLIDATION. 


The attempted consolidation of a Massachusetts fraternal benefit society 
with a Rhode Island fraternal benefit association was _ ineffectual 
and void, where the question of the consolidation was not sub- 
mitted to and approved by a two-thirds vote of the certificate hold- 
ers of each corporation as required by statute. 


(For other cases, see Insurance, Cent. Dig. § 1840; Dec. Dig. § 705.) 


EXCEPTIONS—MASTER’S REPORT. 

The mere filing of objections to a master’s report was insufficient to au- 
thorize its review, though such exceptions were entitled “Objections 
and Exceptions”; separate exceptions being necessary. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 1552-1565, 1568- 
1571; Dec. Dig. § 266.) 






Appeal from Superior Court, Hampshire County; 
mond, Judge. 

Suit by the Conseil Rochambeau, No. 128, De L’Union St. Jean Bap- 
tiste D’Amerique against William J. La Fleur and others. From a de- 
cree for plaintiff, defendants appeal. Reversed. 


Robert F. Ray- 


This was an action by the Conseil Rochambeau, No. 128, De L’Union 
St. Jean Baptiste D’Amerique against defendants to require the payment 
to plaintiff of certain funds in the hands of defendants, and which were 
held as belonging to L’Union St. Joseph, an association which it was al- 
leged had been amalgamated with the plaintiff association. 


















Wo. J. Remy, of Northampton, for Petitioners. 
Joun C. Hammonp, of Northampton, for certain Defendants. 


* Decision rendered, June 18, 1913. 102 N. E. Rep. 412. 








ee 


WILKINS vs. PRICE.* 


(Supreme Court of New York, Appellate Term, First District.) 





MUTUAL BENEFIT—CONTRACT—CUSTODIAN. 

Provisions of by-laws, that on the death of a member “$50 shall be paid 
to his widow or the nearest relative,” “an assessment of $1 shall be 
levied on each member to reimburse the treasury,” and “no donation 
for charity shall exceed $5,” entitled the widow of a deceased mem- 
ber to $50 as of right, and did not provide for a discretionary 
charity. 

(For other cases, see Insurance, Cent. Dig. § 1960; Dec. Dig. § 790.) 


* Decision rendered June 17, 1913. 142 N. Y. Supp. 574. 
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MUTUAL BENEFIT—PERSON ENTITLED TO BENEFITS—AS- 
SIGNMENT. 

An assignment by a beneficiary of funeral benefits to an undertaker in 
part payment of his bill for interment of the deceased was valid. 

(For other cases, see Insurance, Cent. Dig. § 1979; Dec. Dig. § 797%.) 


Appeal from Municipal Court, Borough of Manhattan, Seventh Dis- 
trict. 

Action by Annie Wilkins against Frank Price, as treasurer of Hiram 
Lodge No. 4, F. & A. M. Judgment for defendant. Plaintiff appeals. 
Affirmed. 


AARONSON vs. NEW YORK LIFE INS. CO.* 
(Supreme Court of New York, Appellate Term, First Department.) 


LIFE POLIC Y— REPRESENTATIONS — APPLICATION—AT- 
TACHMENT TO POLICY. 

Insurance Law (Consol. Laws 1909, c. 28) § 58, provides that every in- 
surance policy delivered after January 1, 1907, shall contain the en- 
tire contract between the parties, and nothing shall be incorporated 
by reference unless indorsed on or attached to the policy, and all 
statements purporting to be made by the insured shall, in the ab- 
sence of fraud, be deemed representations and not warranties. 
Held that, where the policy contains no recital that it is issued in 
consideration of an application therefor which is made a part of 
the contract, false representations made to induce the issuance of 
the policy, whether oral or in a paper not attached thereto, if ma- 
terial, may be relied on by the insurer to defeat a recovery. 


(For other cases, see Insurance, Cent. Dig. § 557; Dec. Dig. § 262.) 


APPLICATION —FALSE REPRESENTATIONS — CONSULTING 
PHYSICIAN. 


Where insured, in an application for insurance, in answer to a ques- 
tion as to how long since he had consulted or had been under the 
care of a physician, stated that it was the preceding summer, the 
application having been made January 24, 1911, when in fact he had 
visited distinguished specialists two or three times a week for a 
disease of the eye, and but one week*prior to his application had 
been introduced for examination at a clinic at which 40 or 50 phy- 
sicians were present, the representation was false. ' 


(For other cases, see Insurance, Cent. Dig. §§ 691, 692; Dec. Dig. § 292.) 


APPLICATION—DEFENSES. 


An insurance company could not resist a recovery on a life policy by 
reason of alleged false representations in an application for a dif- 
ferent policy. 


(For other cases, see Insurance, Cent. Dig. §§ 538-542; Dec. Dig. § 253.) 
Seabury, J., dissenting. 


* Decision rendered, June 24, 1913. 142 N. Y. Supp. 568. 
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Appeal from City Court of New York, Special Term. 

Action by Bessie Aaronson against the New York Life Insurance 
Company. From an order setting aside a verdict for plaintiff, she ap- 
peals. Reversed, with directions to reinstate. 


Argued February term, 1913, before Seabury, Gerard, and Bijur, JJ. 


. 


Gaston RosENSTIEL, of New York City, for Appellant. 
James H. McIntosu, of New York City, for Respondent. 


EMINENT HOUSEHOLD OF COLUMBIAN WOODMEN 
vs. PRATER.* 


(Supreme Court of Oklahoma.) 


INSURANCE—APPLICATION. 

Plaintiff sued to recover on an insurance policy; the insurance company 
admitted the execution of the policy, the death of the insured and 
the identity of the beneficiary, but alleged fraud in the procurement 
of the policy by the insured in that the warranties contained in the 
application were false and untrue, etc. At the trial the application 
was offered in evidence, but rejected, on the objection of the bene- 
ficiary, on the ground that the same was signed by mark and such 
signature had not been properly proved; it was shown by the ex- 
amining physician that he had written the answers to the questions, 
and had signed his name to the bottom of the same over the word 
“witness,” but he testified that he did not sign the insured’s name, 
nor witness her mark, nor did he see the insured sign, nor any one 
else sign for her. It was shown also that the insured was an edu- 
cated woman and could write, and that she always signed her name 
by writing it in full, and never signed by mark. Held, that the court 
did not err in refusing to allow said application to be introduced in 
evidence. 

(For other cases, see Evidence, Cent. Dig. §§ 1404-1428, 1430, 1431; Dec. 
Dig. § 353.) 


DIRECTION OF VERDICT—PROOF OF FRAUD. 


Fraud is a fact to be proved as any other fact, by competent evidence; 
and, where there is no evidence in the record tending in any wise to 
establish that fact, which was the only defense relied upon in the 
case, it was not error for the court to direct a verdict for the plain- 
tiff. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


DIRECTION OF VERDICT—EVIDENCE. 


Where there ‘is enough competent evidence in the record to support a ver- 
dict, and there is no conflicting evidence against plaintiff’s conten- 


* Decision rendered, June 11, 1913. 133 Pac. Rep. 48. Syllabus by the 
Court. 
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tions, it is the duty of the trial court to direct a verdict accordingly, 
on request of plaintiff. 


(For other cases, see Trial, Cent. Dig. § 336; Dec. Dig. § 141.) 


Commissioners’ Opinion, Division No. 1. Error from District Court, 
Carter County; S. H. Russell, Judge. 

Action by William H. Prater against the Eminent Household of 
—— Woodmen. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Dorsey, Brewster, Howett & HEYMAN, J. B. Moore, and J. A. Bass, 
all of Ardmore, for Plaintiff in Error. 

H. C. Potrerr and E. A. WALNER, both of Ardmore, for Defendant 
in Error. 


FENN vs. NORTHWESTERN NAT. LIFE INS. CO.* 


(Supreme Court of Kansas.) 


CONDITIONS OF POLICY—PAYMENT OF PREMIUM. 


A life insurance policy provided for the payment of premiums on the Ist 
day of each month and forfeiture for nonpayment. It also provided 
for reinstatement during the life of the insured, at any time within 
‘12 months of the date of lapse, by the payment of past-due premiums 
and a fine of 10 per cent per annum on such overdue premiums. Pre- 
miums were paid on the policy for over six years on or about the 20th 
day of each month. The premiums so paid were accepted without 
objection or comment by the company, and its receipts were given 
therefor. The last payment was in November, 1909, and the insured 
died on the 6th day of December following. The receipts contained 
no allusion to reinstatement, and were in ordinary form. No fines were 
requested or paid, and no notice or intimation was given that the pay- 
ments were not accepted as payments of monthly premiums, as they 
purported to be. It is held that the facts were sufficient to support a 
finding that the company had waived payment of premiums on the 
appointed day. 

(For other cases, see Insurance, Cent. Dig. § 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 


Appeal from District Court, Sedgwick County. 

Action by Nettie P. Fenn against the Northwestern National Life 
Insurance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


VERMILION & Evans, of Wichita, for Appellant. 
BLAKE & Ayres, of Wichita, for Appellee. 


ia Decision rendered, June 7, 1913. 133 Pac. Rep. 159. Syllabus by the 
ourt. 
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MOSHENZ vs. INDEPENDENT ORDER AHAWAS IS- 
RAEL.—SUPERIOR vs. SAME.* 


(Supreme Judicial Court of Massachusetts. Suffolk.) 


FRATERNAL BENEFIT INSURANCE — ACTION AT LAW ON 
CERTIFICATES. 


An action at law may ordinarily be maintained on a fraternal benefit 
certificate, binding the fraternal beneficiary corporation issuing it to 
pay to the beneficiary a specified sum when collected by assessments at 
the time and in the manner provided by the constitution and laws of 
the order, provided that, if one full assessment does not produce that 
sum, the amount shall not exceed the proceeds actually realized. 


(For other cases, see Insurance, Cent. Dig. § 1986; Dec. Dig. § 802.) 


FRATERNAL INSURANCE—ENFORCEMENT OF LIABILITY ON 
CERTIFICATE—INJUNCTION. 

An injunction granted under Rev. Laws, c. 119, § 19, on proof that a 
foreign fraternal beneficiary corporation has violated sections 7 and 
8, by appropriating a part of its death and emergency fund in payment 
of money loaned to it, which restrains it from prosecuting any business 
within the commonwealth, except to defend actions and to pay such 
claims as are now pending against it, does not release it from its con- 
tracts of insurance; but it may not levy assessments in the manner 
provided by its constitution and laws, and it does not breach a con- 
tract binding it to pay a specified sum when collected by assessments, 
and a beneficiary may not maintain an action at law on the contract. 


(For other cases, see Insurance, Cent. Dig. § 1986; Dec. Dig. § 802.) 


Exceptions from Superior Court, Suffolk County; John A. Aiken, 
Judge. 

Actions by Harris Moshenz and by Rachel Superior against the In- 
dependent Order Ahawas Israel. There were verdicts for plaintiffs in 
each case, and defendant brings exceptions. Sustained. 


Cuas. H. Dow and Eaton & McKnicat, all of Boston, for Plaintiffs. 
LouriE, GINsBERG & Tosey, of Boston for Defendant. 


” Decision rendered, June 16, 1913 1102 N. E. Rep. 324. 


HOME LIFE INS. CO. vs. ZURIBOWITZ.* 


(Supreme Court of Rhode Island.) 


MISREPRESENTATIONS—SUFFICIENCY OF EVIDENCE. 

Where, in an action to cancel a life insurance policy, it appeared that on 
several occasions prior to the application for the insurance the ap- 
plicant had given the date of his birth as being several years earlier 
than that given in the application, a finding that he willfully misrep- 


* Decision rendered, June 17, 1913. 8§ Atl. Rep. 25. 
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resented his age was supported by the evidence, since, if he did not 
know his age, it was his duty to so state. 


(For other cases, see Insurance, Cent. Dig. § 537; Dec. Dig. § 249.) 


Appeal from Superior Court, Providence and Bristol Counties; Wil- 
lard B. Tanner, Presiding Justice. 

Action by the Home Life Insurance Company against Max Zuribo- 
witz. Decree for plaintiff, and defendant appeals. Appeal dismissed, de- 
cree affirmed, and case remanded. 


GREEN, HINCKLEY & ALLEN, of Providence, for Appellant. 
James J. McGovern, of Providence. (Arthur M. Allen and Chauncey 
E. Wheeler, both of Providence, of counsel), for Respondent. 


BRADFORD et at. vs. WATSON ET AL.* 


(Supreme Court of Florida.) 


LIFE INSURANCE—BENEFICIARIES—LIABILITY ON BOND. 

Under the statute, where a life insurance policy is made payable to the 
“executors, administrators or assigns” of the decedent, the insurance 
is in law payable to the surviving widow and children of the decedent. 
Such insurance, when the decedent leaves a widow and children, is 
not a part of the decedent’s estate for the purpose of paying debts, or 
for distribution; and the administratrix of the decedent’s estate as 
such is not entitled to collect the insurance. Consequently the sureties 
on the bond of the administratrix are not liable for the application of 
the insurance actually collected by the administratrix. 

(For other cases, see Insurance, Cent. Dig. §§ 1459, 1460, 1466, 1485; Dec. 
Dig. § 583; Executors and Administrators, Cent. Dig. §§ 2375-2304; 
Dec. Dig. § 528.) 


Appeal from Circuit Court, Escambia County; J. Emmet Wolfe, 
Judge. 

Suit by M. E. Bradford and others against M. E. Watson and others. 

From an order overruling and exception to the answer, complainants 
appeal. Affirmed. 


E. C. MAxweELt, of Pensacola, for Appellants. 
Brount & BLount & Carter, of Pensacola, for Appellees. 

* Decision rendered, May 27, 1913. On Rehearing, June 26, 1913. 
62 South. Rep. 484. Syllabus by the Court. 
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WYLIE vs. JEFFERSON STANDARD LIFE INS. CO.* 


(Supreme Court of South Carolina.) 















FORFEITURE—NON PAYMENT OF PREMIUMS. 

Where a life insurance company through its duly authorized agents a few 
days before an annual premium became due wrote insured calling his 
attention to such premium and stating that the company granted 30 
days’ extension in which to pay it, and insured died within such 30 
days, the policy was not forfeited and the company was liable thereon. 

(For other cases, see Insurance, Cent. Dig. § 1025; Dec. Dig. § 387.) 


FORFEITURE—NONPAYMENT OF PREMIUMS. 


The statute of North Carolina extending the time of forfeiture of life in- 
surance policies in certain cases, by its express provisions, does not 
apply to a policy of term insurance for one year. 


* (For other cases, see Insurance, Cent. Dig. §§ 892, 893; Dec. Dig. § 350.) 


Appeal from Common Pleas Circuit Court of York County; R. C. 

Watts, Judge. 

Action by Ida M. Wylie against the Jefferson Standard Life Insurance 

Company. From a judgment for defendant, plaintiff appeals. Reversed 
and remanded. 


























J. S. Brice and WITHERsPooN & Spencer, all of Yorkville, for 
Appellant. 


Witson & Witson, of Rockhill, for Respondent. 


* Decision rendered, July 5, 1913. 78S. E. Rep. 745. 








COSCARELLA vs. METROPOLITAN LIFE IN 
(St. Louis Court of Appeals. 


S. CO.* 





Missouri.) 








CONSTRUCTION—LAWS GOVERNING—PLACE OF CONTRACT. 


Where an insurance contract is negotiated, the premiums paid, and the 
policy delivered in the state in which the insured resides, the policy is 
to be construed according to the laws of that state. 


(For other cases, see Insurance, Cent. Dig. § 293; Dec. Dig. § 147.) 


MISREPRESENTATIONS AS TO HEALTH—STATUTORY PRO- 
VISIONS 

Under Rev. St. 1909, § 6037, providing that all representations made in 
obtaining life insurance policies are to be treated, not as warranties, 
but as representations, immaterial unless made with respect to the 
health of the insured which actually contributed to the cause of 
death, and that whether the misrepresented fact contributed to the 
death is for the jury, it was proper to submit to the jury, in an action 


* Decision rendered, June 3, 1913. Rehearing denied, June 17, 1913. 
57 S. W. Rep. 873. 
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upon an insurance policy containing a condition that no obligation 
was assumed unless the insured was in fact in sound health, the ques- 
tion whether the condition of the health of the insured at the date of 
the policy contributed to her death. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


VERDICT—CONCLUSIVENESS. 

Where the proof of death furnished by the beneficiary under a life policy, 
providing that it created no obligation unless when the policy was 
issued the insured was in sound health, stated that the insured had 
been ill since before the policy was issued, and the company’s physician 
in the application for insurance stated that at that time insured was in 
good health, the verdict of the jury against the insurance company is 
conclusive upon appeal. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 3935-3937; Dec. Dig. 
§ 1002.) 


ADMISSIONS—PROOF OF DEATH OF INSURED—EXPLANA- 
TION. 

Proofs of death furnished by a beneficiary under a life insurance policy, 
which showed that the insured had been ill since before the issuance 
of the policy, are prima facie evidence against him as admissions; but 
they may be explained away or overthrown by him, whether made by 
himself or by another. 

(For other cases, see Evidence, Cent. Dig. §§ 1022-1027; Dec. Dig. § 263.) 


ADMISSIONS — PROOFS OF DEATH OF INSURED — EXPLAN- 
ATION. 

To meet statements in the proofs of death as to the health of the insured, 
it was competent to introduce the declaration of the company’s phy- 
sician attached to the application that the insured was in good health, 
even though the policy contained the clause that it constituted the 
entire contract by the parties, since Rev. St. 1909, § 6078, requiring 
the application to be attached to or indorsed upon the policy, makes it 
a part thereof. 


(For other cases, see Evidence, Cent. Dig. §§ 1022-1027; Dec. Dig. § 263.) 


ACTIONS UPON LIFE POLICY—DAMAGES FOR VEXATIOUS 
DELAY. 

Under Rev. St. 1909, § 7068, providing that the jury in an action upon a 
life policy may award damages and attorney’s fee where there is 
vexatious delay and refusal to pay, the jury may conclude that a 
delay was vexatious from all the circumstances in the case, even 
though there be no direct testimony to that effect. 

(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


LIFE POLICY—DEMAND 
Where an agent of the beneficiary presented a life insurance policy to the 
superintendent of the insurance company and requested payment, and 
the superintendent, after a few days’ delay denied liability, there was 
a sufficient demand for payment. 
a cases, see Insurance, Cent. Dig. §§ 1502, 1503; Dec. Dig. § 
4.) 


REQUEST—ACTIONS BEFORE JUSTICE OF PEACE. 


Under Rev. St. 1909, §§ 7412, 7413, providing that when a suit before a 
justice of the peace is founded upon a written instrument it shall be 
filed with the justice as the foundation of the action, such instrument, 











1294 Insurance Law Journal Vol. 42. [ Sept., 1913. 















and not the statement filed therewith, determines the right to recover, 

and the beneficiary under a life insurance policy suing in a justice 

court is entitled to interest under Rev. St. 1909, § 7179, providing for 
6 per cent interest on all written contracts when no other interest is 
agreed, even though he did not ask for interest in his petition. 

(For other cases, see Justice of the Peace, Cent. Dig. § 335; Dec. Dig. 

§ 98.) 





Appeal from St. Louis Circuit Court; J. Hugo Grimm, Judge. 
Action by Carmino R. Coscarella against the Metropolitan Life In- 
surance Company. Judgment for the plaintiff, and defendant appeals. 
Affirmed. 






































NATHAN FRANK, M. W. Otiver, Ricnuarp A. Jones, and Louis B. 
SHER, all of St. Louis, for Appellant. 
Jamess J. O’DononuE, of St. Louis, for Respondent. 


ODD FELLOWS’ BEN. ASS’N vs. IVY.* 


(Supreme Court of Mississippi.) 


MUTUAL BENEFIT INSURANCE—EFFECT OF EXPULSION OR 
SUSPENSION. 

In an action on a benefit insurance certificate, where it appeared that the 
certificate holder was suspended or expelled from the order prior 
to her death for betraying the secrets of the order, made no effort 
by appeal or otherwise to be reinstated, and was not in good stand- 
ing when she died, and that the constitution and by-laws of the order 
provided that a member suspended or expelled should forfeit his 
membership and would not be entitled to the death benefit, and there 
was nothing to show that the proceedings to suspend the member 
were irregular or not according to the rules of the order, there could 
be no recovery, as the court could not interfere with the action of 
the order in suspending her or declare it ineffective. 


(For other cases, see Insurance, Cent. Dig. § 1892; Dec. Dig. § 747.) 


MUTUAL BENEFIT INSURANCE—FORFEITURE—WAIVER OR 
ESTOPPEL. 

Where after a member of a benefit insurance society, whose laws pro- 
vided that suspension or expulsion should forfeit the member’s 
rights, was suspended for betraying the secrets of the order, certain 
third persons paid to the secretary and treasurer of the society 
amounts to be applied on the member’s dues and assessments, if she 
was reinstated, and the “beneficiary, the parties making the pay- 
ment, and the secretary and treasurer all knew of the suspension, 
the society was not thereby estopped to set up the forfeiture to de- 
feat a recovery on the certificate. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 
* Decision rendered July 7, 1913. 62 South Rep. 423. 
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Appeal from Chancery Court, Lafayette County; D. M. Kimbrough, 
Chancellor. 

Action by James Ivy against the Odd Fellows’ Benefit Association. 
Judgment for plaintiff, and defendant appeals. Reversed and bill of 
complaint dismissed. 


FALKNER, Russet & FALKNeER, of Oxford, for Appellant. 
C. E. Stove, of Oxford, for Appellee. 


“GREAT WESTERN LIFE INS. CO. vs. SPARKS.* 
(Supreme Court of Oklahoma.) 


ACTION ON POLICY—PLEADING—WARRANTIES. 

Under section 3784, Comp. Laws 1909, the plaintiff in an action upon an 
insurance policy is not required to allege performance of promissory 
warranties or conditions subsequent, but only of conditions prece- 
dent. Promissory warranties and conditions subsequent are mat- 
ters of defense to be pleaded by the defendant, and it is not neces- 
sary that the plaintiff anticipate such defense and negative them by 
averring performance. 

(For other cases, see Insurance, Cent. Dig. §§ 1593, 1596, 1598, 1603-1606, 
1608; Dec. Dig. § 634.) 


REBUTTAL—REPUTATION OF INSURED. 

In an action on a life insurance policy where one of the defenses set up 
in the answer was that the insured had falsely and fraudulently an- 
swered certain questiéns propounded to him in his application for 
insurance, it was error to admit evidence to the effect that the gen- 
eral reputation of the insured for being a truthful and honest man 
in the neighborhood in which he resided was good, for the purpose 
of rebutting direct evidence tending to establish the allegation of 
fraud. 

(For other cases, see Evidence, Cent. Dig. §§ 177-187; Dec. Dig. § 106.) 


Error from District Court, Oklahoma County; John J. Carney, Judge. 

Action by J. B. Sparks, administrator of the estate of Edward G. 
Owen, against the Great Western Life Insurance Company. Judgment 
for plaintiff, and defendant brings error. Reversed and remanded. 


3onp & MELTON and Wm. THOMASON, all of Chickasha, for Plaintiff 
in Error. 
F. E. Rippie, of Chickasha, for Defendant in Error. 


* Decision rendered, May 13, 1913. Rehearing denied, June 24, 1913. 
132 Pac. Rep. 1092. Syllabus by the Court. 
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CITIZENS’ NAT. LIFE INS. CO. vs. RAGAN. 
(Court of Appeals of Georgia.) 


(No. 4,832.)* 







— WITH DECEDENTS—INTEREST OF WIT- 
S. 


In a suit upon a policy of life insurance, where the issue is as to pay- 
ment or nonpayment of the premium, an agent of the insurer is not 
incompetent, under Civ. Code 1910, § 5858 (4), to testify that the 
premium was paid to him by the insured, and that he had not re- 
mitted it to the insurer. In such a case the pecuniary interest of 
the witness was the same, no matter which party prevailed. If the 
plaintiff recovered, the witness was liable to the insurer for the 
amount of the premium. If the defendant prevailed, on the theory 
that the contract of insurance had never been executed, the witness 
would be bound to pay the amount of the premium to the legal rep- 
resentative of the insured. Crawford vs. Parker, 96 Ga. 156, 23 S. 
E. 196; Hidell vs. Dwinell, 89 Ga. 532, 16 S. E. 79. 


(For other cases, see Witnesses, Cent. Dig. §§ 249-257; Dec. Dig. § 94.) 


HARMLESS ERROR—ADMISSION OF EVIDENCE. 


A verdict will not generally be set aside on account of the admission of 
testimony of a fact as to which the witness is shown to have had no 
adequate knowledge, when other competent evidence of the same 
fact has been admitted without objection. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 1068, 1069, 4153- 
4157, 4166; Dec. Dig. § 1050.) 


INSTRUCTIONS—APPLICABILITY TO EVIDENCE. 


An agent for the defendant testified positively that the insured paid to 
him the premium in cash. There was no evidence to warrant an 
instruction upon the theory that the cancellation by the insured of 
a debt due him by the agent would not be payment of the premium 
according to the terms of the poilcy. There was testimony offered 
for the purpose of impeaching the agent, to the effect that he had 
stated that no money had been paid him by the insured but that a 
debt due the agent by the insured had been canceled. If this im- 
peaching testimony was credible, the agent’s testimony on the sub- 
ject of payment should have been disregarded; but the testimony 
offered for impeachment did not authorize an instruction upon the 
theory that the previous statements made by the witness were the 
real truth of the transaction. 


(For other cases, see Trial, Cent. Dig. §§ 420-431, 435; Dec. Dig. § 191.) 


PAYMENT OF PREMIUM—FAILURE OF AGENT TO REMIT. 


There was no error in charging that, if the policy was delivered and 
the premium paid to the defendant’s agent, the company would not 
be relieved from liability merely because its agent failed to remit to 
it the amount of the premium. 


(For other cases, see Insurance, Cent. Dig. § 923; Dec. Dig. § 361.) 


INSTRUCTIONS—REQUEST FOR MORE SPECIFIC CHARGE. 
In the absence of a request for more specific instructions, the following 
charge is not so deficient in fulness as to require a new trial: 


* Decision rendered, June 25, 1913. 78 S. E. Rep. 683. Syllabus by the 
Court. 
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“A witness may be impeached by disproving the facts testified to by 
him; a witness may be impeached by contradictory statements pre- 
viously made by him as to matters relevant to his testimony and 
the case; and if he may have been sought to have been impeached, he 
may be sustained by evidence of general good character. The credi- 
bility of the witness is a matter to be determined entirely by the 
jury. Nor would the court have you to infer, from what the court 
has said to you, that any witness has been impeached, or that any 
witness has spoken an untruth. The credibilty of the witnesses is a 
matter entirely for the jury to determine.” Although not so in- 
structed in terms, the jury must have understood that they should 
not believe the witness, if they thought he had been successfully im- 
peached. © 


(For other cases, see Trial, Cent. Dig. §§ 629-641; Dec. Dig. § 256.) 


PRESUMPTIONS—SUPPRESSION OF EVIDENCE. 


The fact that a party called only one of three witnesses who had an 
equal opportunity to know the fact sought to be established does 
not authorize an inference that the other witnesses would have testi- 
fied differently, or warrant an instruction to this effect to the jury. 


(For other cases, see Evidence, Cent. Dig. § 97; Dec. Dig. § 77.) 


NSTRUCTIONS—REQUEST. 


Other ihan as above dealt with, the pertinent and legal requests to charge 
which were refused were substantially covered by the charge given 
to the jury. 


(For other cases, see Trial, Cent. Dig. §§ 651-659; Dec. Dig. § 260.) 


SUFFICIENCY OF EVIDENCE. 
The evidence warranted the verdict. 


Error from City Court of Leesburg; H. L. Long, Judge. 

Action by Pearl H. Ragan against the Citizens’ National Life Insur- 
ance Company. From a judgment for plaintiff, defendant brings error. 
Affirmed. 


R. R. Forrester, of Leesburg, and I. H. Hormayer, of Albany, for 
Plaintiff in Error. 
H. A. Wirxinson, of Dawson, for Defendant in Error. 


BROTHERHOOD OF LOCOMOTIVE FIREMEN AND 
ENGINEMEN vs. COLE.* 


(Supreme Court of Arkansas.) 


LIFE INSURANCE—ADMISSION OF EVIDENCE—PAST HABITS. 


In an action on a fraternal benefit policy applied for in November, IgII, in 
which defendant relied upon misrepresentations as to the use of in- 
toxicants, evidence as to insured’s habits as to intoxicants from Au- 


* Decision rendered, June 16, 1913. 158 S. W. Rep. 153. 
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gust, 1912, to the time of trial was not admissible, being too remote 
from the time of his application. 


(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 818.) 


CONTINUANCE OF HABIT. 

The admission of evidence in an action on a fraternal benefit policy as to 
insured’s habits as to the use of intoxicants in August, 1912, since the 
application was issued in 1911, cannot be justified on the ground of the 
presumption of the continuance of a habit once established, since a 
retroactive effect cannot be given to such presumption. 

(For other cases, see Evidence, Cent. Dig. §§ 87, 88, 103; Dec. Dig. § 67.) 


LIFE INSURANCE—ACTIONS—ADMISSION OF EVIDENCE. 

In an action on a fraternal benefit policy in which the company claimed 
misrepresentations as to nonuse of intoxicants, evidence as to insured’s 
habits as to the use of intoxicants during a period immediately suc- 
ceeding the date of the application might be admissible. 

(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 818.) 


HARMLESS ERROR—ADMISSION OF EVIDENCE. 

In an action on a fraternal benefit policy in which defendant claimed mis- 
representations as to nonuse of intoxicants, error in admitting evi- 
dence as to insured’s habits with respect to intoxicants after August, 
1912, when the application was made in November, 1911, was preju- 
dicial to defendant, where without such evidence plaintiff’s testimony 
thereon was not corroborated. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 1068, 1069, 4153- 
4157, 4166; Dec. Dig. § 1050.) 


Appeal from Circuit Court, Sebastian County; Daniel Hon, Judge. 

Action by W. E. Cole against the Brotherhood of Locomotive Fire- 
men and Enginemen. From a judgment for plaintiff, defendant appeals. 
Reversed and remanded. 


W. S. Cuastain of Ft. Smith, for Appellant. 
Cravens & Cravens, of Ft. Smith, for Appellee. 


CARPENTER vs. MODERN WOODMEN OF AMERICA.* 


(Supreme Court of Iowa.) 


EXAMINATION—CROSS-EXAMINATION. 

A party is entitled to fully cross-examine a hostile witness, and the courts 
will not tolerate any practice which deprives him of that right. 

(For other cases, see Witnesses, Cent. Dig. §§ 931, 948, 959; Dec. Dig. § 
268.) 


SUPPRESSION—GROUNDS. 

Where one of defendant’s servants, whose deposition is taken, refused 
and evaded proper questions on cross-examination, his conduct is 
ground, not only for punishment for contempt of court, but for 


* Decision rendered, July 2, 1913. 142 N. W. Rep. 411. 
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suppression of the deposition, for Code, §§ 4712, 4713, recognize the 
the right to suppress depositions, although stating no grounds. 


(For other cases, see Depositions, Cent. Dig. §§ 219-226; Dec. Dig. § 83.) 


SUPPRESSION—OBJECTIONS. 

Where defendant had sufficient time after plaintiff's motion for the sup- 
pression of a deposition to take another, and actually went so far as 
to sue out a commission, it cannot complain of the suppression on the 
ground of surprise or inability to obtain testimony. 

(For other cases, see Depositions, Cent. Dig. §§ 219-226; Dec. Dig. § 83.) 


EVIDENCE—SUFFICIENCY. 

In an action upon a benefit certificate upon the life of an insured, 
evidence held sufficient to support a finding that insured was dead, and 
that he died some seven years before the beneficiaries’ assignment of 
their right of action. 

(For other cases, see Death, Cent. Dig. §§ 5, 6; Dec. Dig. § 4.) 


PRESUMPTIONS. 

The presumption of death arising from seven years unexplained absence 
does not fix the exact time during the seven-year period when the 
death will be presumed to have occurred. 


(For other cases, see Death, Cent. Dig. §§ 1-3; Dec. Dig. § 2.) 


MUTUAL BENEFIT INSURANCE—ASSIGNMENT—VALIDITY— 
WHO MAY QUESTION. 

Where the beneficiaries of a certificate upon the life of deceased, issued by 
a fraternal insurance order, assigned their interest before it had 
vested by the death of insured, but in an action thereon testified in 
favor of the assignee, the insurer cannot question the validity of the 
assignment, for the beneficiaries would, by their conduct, be estopped 
from subsequently repudiating it 

(For other cases, see Insurance, Cent. Dig. § 1979; Dec. Dig. § 1970; 
Dec. Dig. § 797%.) 


MUTUAL BENEFIT INSURANCE—PROOFS OF LOSS—ES- 
TOPPEL. 

Where a fraternal insurance association receipted for papers sent it as 
proofs of death, and never called for any other proof, it is estopped 
from defending an action on the ground that it was not furnished the 
proofs of loss. 

(For other cases, see Insurance, Cent. Dig. §§ 1063-1965; Dec. Dig. § 
789.) 


MUTUAL BENEFIT INSURANCE—DEFENSES. 

In an action upon a benefit certificate issued by a fraternal order upon the 
life of a member, it is no defense that the defendant’s board of direc- 
tors had not passed upon the claim before the action, where they 
failed to act for nearly a year; their nonaction being in effect a de- 
nial. 

(For other cases, see Insurance, Cent. Dig. §§1987, 1988; Dec. Dig. § 805.) 


ON APPEAL—ABSTRACTS. 

Where appellee filed amendments to the abstract consisting of 38 pages, 
and everything material therein could have been presented in 10 pages, 
the cost for the additional 28 pages will be taxed against the appellee, 
though he is successful. 


(For other cases, see Costs, Cent. Dig. §§ 968-971; Dec. Dig. § 256.) 








1300 Insurance Law Journal Vol. 42. = [Sept., 1913. 










Appeal from District Court, Jones County; Milo P. Smith, Judge. 


TRUMAN PLANTz and Geo G. Perrin, both of Rock Island, Ill, and C. 
B. Pau, of Anamosa, for Appellant. 


Herrick, CasH & RHINEHART, of Anamosa, and J. W. Doxses, of 
Monticello, for Appellee. 


SUPREME RULING OF THE FRATERNAL MYSTIC 
CIRCLE vs. TURNER. (No. 16,255.)* 


(Supreme Court of Mississippi.) 





































MOTIONS—STRIKING OUT. 


Under Code 1906, § 762, providing that irrelevant matter inserted in a 
pleading may be stricken out on motion to strike out irrelevant matter 
from the special notice under the general issue. 


(For other cases, see Pleading, Cent. Dig. §§ 1156-1162; Dec. Dig. § 364.) 


\ 
ih 
' MUTUAL BENEFIT INSURANCE—CONTRACT—CONSTITUTION 
AND BY-LAWS. 


Under Code 1906, § 2636, providing that every corporation, company, etc., 
; transacting the business of life insurance upon the co-operative or 
assessment plan, shall file with the commissioner of insurance and 
; banking, before commencing to do business in the state, a copy of its 
charter or articles of association, as well as the by-laws, rules, or reg- 
! ulations referred to in its policies or certificates and made a part of 
the contract, and that no by-laws or regulations, unless so filed, shall 
operate to avoid or affect any policy or certificate issued by such com- 
pany or association, a benefit insurance association could not rely on 
violations of its laws and regulations as defenses to a recovery on a 
benefit certificate, where such laws and regulations, although made a 
part of the contract by the provisions of the certificate, had not been 

filed as required by that section. 


(For other cases, see Insurance, Cent. Dig. §§ 1893, 1894; Dec. Dig. § 
748.) 


MUTUAL BENEFIT INSURANCE—CONTRACT—CONSTITUTION 
AND BY-LAWS. 


Code 1906, § 2637, providing that nothing in that chapter shall be construed 
to extend to benevolent associations that only levy an assessment upon 
their members to create a fund to pay to the family of a deceased 
member and make no profit therefrom, and that have been incorporated 
under the laws of this state and do not solicit business through agents, 
does not exempt a fraternal order incorporated in another state from 
the provisions of section 2636, providing that every corporation, com- 
pany, etc., doing a life insurance business on the co-operative or 
assessment plan, shall file with the commissioner of insurance and 
banking, before commencing business in this state, a copy of its char- 
ter or articles of association, as well as the by-laws, rules, or reg- 
ulations referred to in its policies or certificates and made a part of 
the contract, and that no by-laws and regulations, unless so filed, shall 


* Decision rendered, June 30, 1913. 62S. Rep. 497. 
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avoid or affect any policy or certificate issued by such company or 
association. 


(For other cases, see Insurance, Cent. Dig. §§ 1825, 1826; Dec. Dig. § 
688. ) 


MUTUAL BENEFIT INSURANCE — CONTRACT — CONSTITU- 
TION AND BY LAWS—PLEADING. 


In an action on a benefit insurance certificate, an allegation in the decla- 
ration that defendant was a foreign corporation transacting business 
in this state as a life insurance association, having complied with the 
laws of the state and licensed thereby to that end, did not relieve 
defendant from proving that its charter, constitution, and by-laws 
were filed with the insurance commissioner, where it relied on 
violations of its laws as defenses, since it could do business in the 
state without complying with Code 1906, § 2636, requiring all corpo- 
rations, companies, etc., transacting life insurance business on the 
co-operative or assessment plan, to file with the commissioner of 
insurance and banking, before commencing to do business in the 
state, a copy of its charter or articles of association, and its by-laws, 
rules, or regulations referred to in its policies or certificates and 
made a part of the contract, although under the further provisions of 
that section, that no by-laws or regulations unless so filed shall 
operate to avoid or affect any policy or certificate, it could not rely on 
violations of its laws as a defense, unless it complied with that section. 


(For other cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 815.) 


MUTUAL BENEFIT INSURANCE—EVIDENCE. 


The testimony of a deputy chancery clerk that a statement showing in- 
surance companies doing business in the state had been sent him by 
the state auditor was not proper proof of the filing by such a company 
of its charter, by-laws, rules, and regulations. 


— cases, see Insurance, Cent. Dig. §§ 2003-2006; Dec. Dig § 


Appeal from Circuit Court, Itawamba County; J. H. Mitchell, Judge. 
Action by Steve Henry Turner against the Supreme Ruling of the 

yh neler Mystic Circle. Judgment for plaintiff, and defendant appeals. 
rmed. 


See, also, 60 South. 75. 


CutTrer & JoHNsTON, of Clarksdale, for Appellant. 
ANDERSON & Lone, of Tupelo, for Appellee. 


STRAND vs. LOYAL AMERICANS OF THE REPUBLIC.* 


(Supreme Court of Minnesota.) 


ADMISSIONS—ACTION ON INSURANCE POLICY—REPLY. 
The plaintiff's reply, in an action upon a death benefit certificate issued 
by the defendant, a fraternal aid association, considered, and held, 


ps Decision rendered, June 13, 1913. 142 N. W. Rep. 10. Syllabus by the 
ourt. 
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when construed liberally, as required by Rev. Laws 1905, § 4143 and in 
connection with the complaint, not to admit the allegations of the 
answer as to the nonpayment of assessments. 


(For other cases, see Pleading, Cent. Dig. §§ 354, 355; Dec. Dig. § 177.) 


APPEAL AND ERROR—GRANTING NEW TRIAL—BURDEN OF 
PROOF—SUFFICIENCY OF EVIDENCE. 

Trial court’s action in setting aside a verdict for the defendant and grant- 
ing a new trial sustained. 

(For other cases, see Insurance, Cent. Dig. §§ 1999-2002, 2006, 207; Dec. 
Dig. §§ 817, 819; Appeal and Error, Cent. Dig. §§ 3871-3873, 3877; 
Dec. Dig. § 979.) 


Appeal from District Court, Ramsey County; William Louis Kelly, 
Judge. 

Action by Kasper Strand against the Loyal Americans of the Re- 
public. Verdict for defendant. From an order granting a new trial, de- 
fendant appeals. Affirmed. 


DuRMENT, Moore & SANBORN, of St. Paul (S. W. Dixon, of Chicago, 
Ill., of counsel), for Appellant. 
AMBROSE TIGHE, of St. Paul, for Respondent. 


O’ROURKE vs. PATTERSON Er at.* 


(Supreme Court of New York, Appellate Division, Second Department.) 


MOTIONS FOR JUDGMENT. 


A motion, under Code Civ. Proc. § 547, for judgment on the pleadings 
after issue joined, will be treated ordinarily as though made at the 
opening of the trial, and the sufficiency of the complaint may be 
tested; but it is only when either party is entitled to judgment that 
the court may award it. 


(For other cases, see Pleading, Cent. Dig. §§ 1048-1051; Dec. Dig. § 343.) 


NATURE OF REMEDY—STATUTORY PROVISIONS. 


Interpleader, under Code Civ. Proc. § 820, is a substitute for the old 
action of interpleader; and the fund in controversy becomes the 
subject of the action, and the question to be determined is to whom 
it belongs. 


(For other cases, see Interpleader, Cent. Dig. §§ 77, 80; Dec. Dig. § 37.) 


MOTION FOR JUDGMENT—COMPLAINT. 


The court, on motion, under Code Civ. Proc. § 547, for judgment on the 
pleadings, will consider the complaint only.) 


(For other cases, see Pleading, Cent. Dig. $§ 1053, 1054, 1070-1077; Dec. 
Dig. § 350.) 


* Decision rendered, May 23, 1913. 142 N. Y. Supp. 195. 
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LIFE INSURANCE—ACTIONS—COMPLAINT—SUFFICIENCY. 


A complaint in an action on life policies, alleging the incorporation of 
the insurance company and the appointment and qualification of 
plaintiff as administrator of insured, and averring that plaintiff’s 
intestate took out policies on his life, naming his parents as bene- 
ficiaries, and paid the premiums until his death, that the beneficiaries 
predeceased insured, and that notice and proof of insured’s death 
were duly served, state a cause of action, under the rule that where 
a person procures insurance on his life for the benefit of one who 
sustains a domestic relationship other than that of wife or child, 
and pays the premiums, his representative is entitled to the pro- 
ceeds in case insured survives the beneficiary and does not assign 
the policy after the beneficiary’s death. 


(For other cases, see Insurance, Cent. Dig. §§ 1575-1580, 1584-1586, 1592, 
1598; Dec. Dig. § 629.) 


Appeal from Special Term, Westchester County. 

Action by Michael O’Rourke, as administrator of Thomas O’Rourke, 
deceased, against Annie Patterson, substituted in place of the original 
defendant. From an order denying an application for judgment on the 
pleadings, said defendant appeals. Affirmed. 


Argued before Jenks, P. J., and Burr, Thomas, Rich, and Staple- 
ton, JJ. 


JeromME C. Jackson, of New York City (John H. Coyne, of Yon- 
kers on the brief), for Appellant 
Epwarp G. McAnaney, of Yonkers, for Respondent. 


WARD Et AL. vs. WARD.* 
(Court of Appeals of Kentucky.) 


PRIORITY BETWEEN MORTGAGE AND VENDOR’S LIEN. 


Where a purchaser of land gave purchase-money notes for part of the 
purchase price, and at the same time borrowed money, for which he 
gave notes indorsed by a third person, and executed to the third per- 
son a mortgage to secure him against loss, the lien of the purchase- 
money notes was superior to that of the mortgage. 

(For other cases, see Mortgages, Cent. Dig. §§ 307, 309-311, 314-329, 332- 
336; Dec. Dig. § 151.) 


EVIDENCE AS TO DEBT INTENDED TO BE SECURED. 


Where the evidence showed that a party, who was: indebted to his 
brother in only a‘small amount, but on whose notes for $1,000 his 
brother was surety, assigned life insurance policies to the brother, and 
there was evidence tending to show that the insurance was taken for 
the purpose of paying the $1,000 debt, and no evidence that at the 
time he contemplated becoming further indebted to his brother, or 
that there was any agreement that the assignment was made to en- 
able him to secure through his brother’s indorsement additional sums 


* Decision rendered, June 20, 1913. 157 S. W. Rep. 700. 
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of money, the evidence showed that the assignment was to secure 
the existing indebtedness on which his brother was surety, and not 
to secure an indebtedness subsequently created. 


(For other cases, see Insurance, Cent. Dig. § 492; Dec. Dig. § 222.) 
APPLICATION—APPROPRIATION BY CREDITOR. 


Where insurance policies were assigned to insured’s brother for the 
purpose of securing an indebtedness on which the brother was a 
surety, the brother upon insured’s death was bound to apply the in- 
surance money in satisfaction of such indebtedness, and could not, 
by applying it on an indebtedness to himself, created subsequent to 
the assignment, before suit was brought to compel him to apply it 
as agreed, acquire any right to have it applied on the subsequent 
indebtedness. 


(For other cases, see Insurance, Cent. Dig. § 492; Dec. Dig. § 222.) 


Appeal from Circtit Court, Henderson County. 

Action by S. Isabel Ward against E. C. Ward, in which the Ohio 
Valley Banking & Trust Company became a party. From a judgment 
for the defendant Ward, plaintiff and the defendant Trust Company ap- 
peals. Reversed and remanded. 


YEAMAN & YEAMAN, of Henderson, for Appellants. 
MontTGOMERY Merritt, of Henderson, for Appellee. 


ROSENSTEIN vs. COURT OF HONOR.* 


(Supreme Court of Minnesota.) 


RIGHT OF ACTION—PROOF OF DEATH. 


The laws of a fraternal benefit association imposed upon officers thereof, 
and not upon the beneficiary, the duty to take the initial steps to 
procure proofs of death, and required such proofs to be upon 
blanks furnished by the association. The beneficiary applied to the 
officers for such blanks, which they failed to furnish, and he sub- 
sequently furnished a certificate of death from the health depart- 
ment. Held, that his right to sue is not barred by failure to file 
proofs in the prescribed form. 


(For other cases, see Insurance, Cent. Dig. § 1990; Dec. Dig. § 807.) 


ACTION ON POLICY—LIMITATION. 


The association issued a benefit certificate, without any limitation in the 
contract as to the time in which suit thereon might be brought. 
The application therefor stated that by-laws then in force or there- 
after adopted should be a part of the contract. A by-law subse- 
quently adopted limited such time to one year after death of the 
insured. No notice was given of such by-laws, and the year ex- 


* Decision rendered, July 3, 1913. 142 N. W. Rep. 331. Syllabus by 
the Court. 
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pired before the beneficiary had knowledge thereof. Held, that 
such by-law was unreasonable and void as applied to such certificate. 


(For other cases, see Insurance, Cent. Dig. § 1993; Dec. Dig. § 812.) 


Appeal from District Court, Ramsey County; Hallam, Judge. 
Action by Mendell Rosenstein against the Court of Honor. From 
an adverse order, defendant appeals. Affirmed. 


Wm. B. Risse, of Carthage, IIl., and Spooner, Laysourn & Lucas, of 
Minneapolis, for Appellant. 

A. J. Hertz, of St. Paul (James E. Markham, of St. Paul, of coun- 
sel), for Respondent. 


VANASEK vs. WESTERN BOHEMIAN FRATERNAL 
ASS’N Er aL.* 


(Supreme Court of Minnesota.) 


DESIGNATION OF BENEFICIARY—REVOCATION BY MAR- 
RIAGE. 


In a certificate of insurance in a fraternal benefit society, the father of 
the insured was designated as the beneficiary. Insured afterwards 
married. The rules of the association provided that the mortuary 
benefit could be only in favor of members of the family of the in- 
sured or blood relatives or mutually for husband and wife. Held, 
that the designation of the father as beneficiary was under the rules 
of the order legal at the time it was made, and would be legal if made 
after the marriage of the insured, and that the marriage did not 
operate to make the designation void or to substitute the wife as 
beneficiary. 


(For other cases, see Insurance, Cent. Dig. § 1940; Dec. Dig. § 774.) 


CHANGE OF BENEFICIARY. 

The by-laws of the association provided the method by which the insured 
could effect a change of beneficiaries. The insured made no at- 
tempt to comply with any of the requirements of the by-laws in this 
respect. He did some day before his death, deliver his certificate 
to his wife He also at some time and to some person, but at what 
time and to what person does not appear, expressed a desire that 
his wife should have the proceeds of his insurance. Held, that 
there was no valid change in the beneficiary. 


Poe se cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 
-) 


* Decision rendered, June 27, 1913. 142 N. W. Rep. 333. Syllabus by 
the Court. 
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COMMONWEALTH vs. MERRILL.* 
(Supreme Judicial Court of Massachusetts. Middlesex.) 


HEARSAY EVIDENCE—WHAT CONSTITUTES. 


A copy of the constitution of a fraternal insurance association, accom- 
panied by a written statement of an officer that the copy was a cor- 
rect copy, is not admissible in evidence; the statement being mere 
hearsay. 


(For other cases, see Evidence, Cent. Dig. §§ 1193-1200; Dec. Dig. § 318.) 


DOCUMENTARY EVIDENCE—ADMISSIBILITY. 


A copy of the constitution of a fraternal insurance association, filed with 
the Insurance Commisioner in obedience to the statute, is not ad- 
missible in evidence under Rev. Laws, c. 119, § 12, as amended by 
St. 1903, c. 332, under St. 1909, c. 407, ‘providing that any association 
which claims the benefit of the exemptions of section 12, which allows 
associations limiting their membership to a particular class or order 
to conduct their business without otherwise conforming to the in- 
surance law, shall file with the Insurance Commissioner a certified 
copy of its by-laws whenever he shall so require in writing, or 
under Rev. Laws, c. 175, § 74, providing that books, papers, docu- 
ments, and records of the executive or other departments of the com- 
monwealth, authenticated by the officer who has charge of the same, 
shall be competent evidence. 


(For other cases, see Evidence, Cent. Dig. §§ 1289-1292; Dec. Dig. § 341.) 


Exceptions from Superior Court, Middlesex County; John D. Mc- 
Laughlin, Judge. 

Frank Marsh Merrill was convicted of violating the insurance law, 
in soliciting membership for an organization not authorized to do busi- 
ness in the state, and he excepted. Exception sustained. 


Joun J. Hiccins, Dist. Atty., of Boston, for the Commonwealth. 
Jas. F. CavANAGH and Puitip A. HENprick, both of Boston, for 
Defendant. 


* Decision rendered, June 17, 1913. 102 N. E. Rep. 446. 


——_—_——- - +0 @—____—_- 


BUCHHOLZ vs. METROPOLITAN LIFE INS. CO.* 
(St. Louis Court of Appeals. Missouri.) 


NATURE OF JURISDICTION—POWERS. 


The court of a justice of the peace is an inferior tribunal, possessing 
only such powers and jurisdiction as conferred by statute, and may 
proceed only within the confines of its jurisdiction as so defined. 


(For other cases, see Justices of the Peace, Cent. Dig. § 71; Dec. Dig. 
§ 31.) 


sus sos esi eal capaci ticcetia pate taeseiibitihincaami 
* Decision rendered, July 5, 1913. Rehearing denied, July 16, 1913. 
158 S. W. Rep. 451. 
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JURISDICTION—APPEAL. 

Since jurisdiction on appeal from a justice’s judgment is purely deriva- 
tive and dependent on the jurisdiction of the justice, the appellate 
court acquires no jurisdiction where the justice had none. 

(For other cases, see Justices of the Peace, Cent. Dig. §§ 467-476; Dec. 
Dig. § 141.) 


Se IN CONTROVERSY—PENALTIES— 
—“COSTS.” 


Rev. St. 1909, § 7068, provides that, if it appears in any action on an in- 
surance policy that the defendant had vexatiously refused to pay the 
loss, the court or jury, in addition to the amount thereof and interest, 
may allow plaintiff damages not exceeding 10 per cent on the 
amount of the loss and a reasonable attorney’s fee. Held, that such 
additional damages and attorney’s fee were in the nature of punitive 
damages and not costs, within Rev. St. 1909, § 7615, providing that 
justices of the peace in the city of St. Louis shall have jurisdiction in 
such actions when the sum demanded, exclusive of interest and 
costs, does not exceed $500. 

(For other cases, see Justices of the Peace, Cent. Dig. §§ 157-172; Dec. 
Dig. § 44.) e 

(For other definitions, see Words and Phrases, vol. 2, pp. 1633-1640; 
vol. 8, p. 7620.) 


Appeal from St. Louis Circuit Court; Charles Claflin Allen, Judge. 
Action by Louis Buchholz against the Metropolitan Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed. 


NATHAN FRANK, Ricuarp A. Jones, and Louis B. SuHer, all of St. 
Louis, for Appellant. 
James J. O’Dononog, of St. Louis, for Respondent. 


SOVEREIGN CAMP WOODMEN OF THE WORLD vs. 
RUEDRICH.* 


(Court of Civil Appeals of Texas. San Antonio.) 


ACTIONS—ALLEGATIONS AND DENIAL OF CORPORATE EX- 
ISTENCE. 


Under Rev. Civ. St. 1911, art. 1906, subd. 7, providing that an answer set- 
ting up that plaintiff or defendant alleged in the petition to be duly 
incorporated is not incorporated as alleged must be verified by 
affidavit, where the allegation of the petition that defendant was duly 
incorporated was not denied by a sworn plea, plaintiff was not re- 
quired to prove defendant’s corporate existence. 

"a — cases, see Corporations, Cent. Dig. §§ 2052-2081; Dec. Dig. 

514. 


* Decision rendered, May 21, 1913. Rehearing denied, June 18, 1913. 
158 S. W. Rep. 170. 
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RESERVATION OF GROUNDS OF REVIEW—NECESSITY OF 
OBJECTIONS. 

In an action on a benefit insurance certificate, where no objection was 
made at the trial to the manner of proving the loss of the certificate 
and its contents, no question could be raised relative thereto on appeal. 


(For other cases, see Appeal and Error, Cent. Dig. §§ i149, 1258-1272, 
1274-1278, 1280, 1569; Dec. Dig. § 204; Trial, Cent. Dig. § 172.) 


MUTUAL BENEFIT INSURANCE—ACTIONS—SUFFICIENCY OF 
EVIDENCE. 


In an action on a mutual benefit certificate evidence held sufficient to show 
the loss of the certificate and its contents. 


(For other cases, see Lost Instruments, Cent. Dig. § 51-57; Dec. Dig. § 
23.) 


PRESUMPTIONS AS TO DEATH FROM ABSENCE. 


Under Rev. Civ. St. 1911, art. 5707, providing that any person absenting 
himself beyond sea or elsewhere for seven years successively shall 
be presumed to be dead in any cause wherein his death may come in 
question, unless proof be*made that he was alive within that time, 
the presumption arises upon proof of absence of a person from his 
home for seven years without showing that he has not been heard 
from during that time, although it can be destroyed by proof of his 
existence within that time. 


(For other cases, see Death, Cent. Dig. §§ 1-3; Dec. Dig. § 2.) 


PRESUMPTIONS AS TO DEATH FROM ABSENCE. 


In an action on a benefit insurance certificate, evidence that insured, whose 
domestic relations were of a pleasant character, and who was kind 
and affectionate and fond of his wife and children, left his home 
stating that he was going to consult a doctor and would be back that 
night or the next day, that for seven years he was not heard from, 
although he was sought by his wife and others, raised a presumption 
of his death at some time during the 7 years, since under Rev. Civ. 
St. 1911, art. 5707, providing that any person absenting himself beyond 
sea or elsewhere for seven years successively shall be presumed to be 
dead unless proof be made that he was alive within that time, it is 
not necessary to show an absence beyond seas or outside the state; 
absence from his home being sufficient. 


(For other cases, see Death, Cent. Dig. 1-3; Dec. Dig. § 2.) 


Appeal from District Court, Guadalupe County; M. Kennon, Judge. 
Action by Helene Ruedrich against the Sovereign Camp Woodmen 
of the World. Judgment for plaintiff, and defendant appeals. Affirmed. 


Avucustus McCtoskey and E. D. Henry, both of San Antonio, for 
Appellant. 
Emit MosHeimm and H. M. Wurvusacu, both of Seguin, for Appellee. 
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D’ALOIA vs. ‘UNIONE FRATELLANZA ST ALIAS OF 
VINELAND.* 


(Court of Errors and Appeals of New Jersey.) 


NONSUIT ON OPENING SENTENCE. 

When a motion for a compulsory nonsuit is based on the opening state- 
ment of counsel, plaintiff is entitled to the benefit of all facts proposed 
to be proved, and in reviewing the legality of the nonsuit the court 
of review must regard them as proved. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 2912, 2917, 3748, 
3758, 4024; Dec. Dig. § 927.) 


EXPULSION OF MEMBER—NOTICE. 

A member of a benevolent association against whom proceedings are 
pending which have expulsion for their object is entitled to notice 
so that he may make such defense as he may have to the charges 
upon which the proceedings are based. 

(For other cases, see Beneficial Associations, Cent. Dig. §§ 12-17, 20; Dec. 
Dig. § 10.) 


EXPULSION OF MEMBER—REMEDIES. 

A member of a benevolent association, wrongfully expelled, may sue for 
damages, and is not remitted to mandamus to compel reinstatement. 

(For other cases, see Beneficial Associations, Cent. Dig. §§ 12-17, 20; 
Dec. Dig. § 10.) 


Action by Raffaele D’Aloia against the Unione Fratellanza Italiana of 
Vineland. Irom judgment for defendant, plaintiff appeals. Reversed. 


Henry S. Atvorp, of Vineland, for Appellant. 
Herpert C. BARTLETT, of Vineland, for Respondent. 


* Decision rendered, June 18, 1913 87 Atl. Rep. 472. Syllabus by the 
Court. 


EQUITABLE TRUST CO. or New Yorx v. FITZSIMMONS.* 
(Supreme Court of New York, Appellate Term, First Department.) 


PAROL EVIDENCE—INSURANCE CONTRACTS. 

In an action by an indorsee before maturity of a note for premiums on 
insurance policies, defendant, who does not set up the defense of 
failure of consideration, may not by parol contradict the applications, 
calling for the identical policies delivered to him. 

(For other cases, see Evidence, Cent. Dig. §§ 1818-1824; Dec. Dig. § 
405.) 


* Decision rendered, June 24, 1913. 142 N. Y. Supp. 476. 
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Appeal from Municipal Court, Borough of Manhattan, Fifth District. 
Action by the Equitable Trust Company of New York against Walter 


T. Fitzsimmons. From a judgment for defendant, plaintiff appeals. Re- 
versed, and new trial ordered. 


Argued June term, 1913, before Seabury, Page, and Bijur, JJ. 


McLear & McLear, of New York City (Herbert G. McLear, of New 
York City, of counsel), for Appellant. 


Grorce L. DonNELLAN, of New York City, for Respondent. 
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FIRE, TORNADO, ETC. 7 


COURT OF CIVIL APPEALS OF TEXAS. 


TEXARKANA. wiih 





HARTFORD FIRE INS. CO. 
vs. 


ADAMS.* 


PROVISIONS FOR FORFEITURE—VALIDITY. 

A provision of a policy of insurance on a stock of merchandise requiring 
the taking of an inventory within 12 months of the last preceding 
inventory, or, if no inventory had been taken within 12 months of 
the date of the policy, then within 30 days after the date of the 
policy, and providing that if this was not done the policy would be 
void, was valid and enforceable. 

(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


FORFEITURE—FAILURE TO TAKE INVENTORY. 

Where a policy of insurance on a stock of merchandise required an in- 
ventory to be taken within 30 days after its date, and provided that 
a failure to do so would render the policy void, noncompliance with 
this provision avoided the policy, and it could not be revived by tak- 
ing the inventory after the expiration of 30 days and before a fire 
without the insurer’s consent. 

(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


FORFEITURE—FAILURE TO TAKE INVENTORY. 


Where a policy of insurance on a stock of merchandise required the 
taking of an inventory and provided that it should be void unless 
this was done, the insurer could not be compelled to accept the 
invoices of the goods purchased by the insured in lieu of an inven- 
tory, since it would be assumed that, by stipulating for an inventory, 
the parties contemplated that there was a practical and substantial 
difference between an inventory and invoices, especially as the in- 
voices would have no verity as evidence of goods received into the 
stock of merchandise unless it were shown by other evidence that 
the goods were checked therewith and found correct, and the goods 
represented thereby actually received and added to the stock before 
the close of the period for which they were to be used as an inven- 
tory, and the furnishing of the invoices not being a compliance with 
the policy, the rule of substantial compliance did not apply. 


(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


Appeal from Smith County Court; Jesse F. Odom, Judge. 

Action by James R. Adams against the Hartford Fire Insur- 
ance Company. Judgment for plaintiff, and defendant brings 
error. Reversed and rendered. 


* Decision rendered, May 21, 1913. Rehearing denied, June 5, 1913. 
158 S. W. Rep. 231. 
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This is a suit on a fire insurance policy covering a stock of 
merchandise. There was a loss payable clause to defendant in 
error, and after the fire the insured assigned the policy to him. 
The policy, among other things, provided: “The following 
covenant is hereby made a part of this policy and a warranty upon 
the part of the assured: . Section 1. The assured will take a 
complete itemized inventory of stock on hand at least once in 
each calendar year, and within twelve months of the last preced- 
-ing inventory if such has been taken. Unless such an inventory 
has been taken within twelve calendar months prior to the date 
of this policy, and together with a set of books showing a com- 
plete record of business transacted since the taking of such in- 
ventory, is on hand at the date of this policy, one shall be taken 
within thirty days after the date of this policy, or in each and 
either case this entire policy shall be null and void.” Plaintiff in 
error pleaded that the policy was null and void because the assured 
failed to take an inventory of his stock of goods within thirty 
days after the policy; none having been taken before the issu- 
ance thereof. 

The facts are undisputed. On January 11, 1911, Lloyd Cone 
opened up a hardware business in Englewood. On January 19, 
1911, the policy sued on was issued to him by plaintiff in error’s 
agent and insured his stock of goods for one year. On June 20, 
1911, the insured contracted an undivided half of the stock of 
merchandise to C. E. Swartztrauber, and on July 1, 1911, an 
inventory was taken to effectuate the sale. It is an admitted 
fact that the inventory taken on July I, 1911, was the first and 
only inventory ever taken of the stock. A fire destroyed a part 
of the merchandise on November 23, 1911. The insured testified : 
“T kept my original invoices showing each item of the goods pur- 
chased from the time I opened business to the fire and offer them 
in lieu of an inventory. They represent the goods I bought.” 
There is no proof that the articles of merchandise represented 
by the invoices were or were not ever in the store. 


Wm. TuHompson and Jno. S. Patrerson, both of Dallas, for 
Plaintiff in Error. 
Prick & Brarrp, of Tyler, for Defendant in Error. 


Levy, J. (after stating the facts as above). 

[1, 2] By its first assignment the plaintiff in error makes the 
contention that the failure on the part of the insured to take an 
inventory of the stock of merchandise within thirty days after 
the date of the policy worked a forfeiture of the policy, and a 
verdict should have been directed in favor of plaintiff in error. 
It was an admitted fact in the trial that an inventory of the 
stock of merchandise was not taken by the insured within thirty 
days after the date of the policy, and that none was ever taken 
before the date of the policy, and the loss occurred several 
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months after the date of the policy. The provision of the policy 
under consideration has been generally declared by the courts 
as a valid and enforceable term of contract and to be performed 
to entitle the insured to recover for a loss. See Insurance Co. 
vs. Mercantile Co., 126 S. W. 616; Id. (Sup.) 135 S. W. 1165. 
So it must be said that the parties entered into a valid and en- 
forceable contract embraced in the policy wherein it was ex- 
pressly agreed that “this entire policy shall be null and void” 
unless (1) “the assured will take a complete itemized inventory 
of stock on hand,” and do so (2) “within thirty days after the 
date of this policy.” There can be no question about what was 
intended by the parties. The policy was either valid or invalid 
after the thirty days, according to whether or not the assured 
took an inventory within the thirty days. If the courts must 
enforce all valid and reasonable terms of contract, as they must 
and properly should do, then there could be no justification for 
the court’s setting aside the terms of contract because the in- 
sured, subsequent to the thirty days, did what he was obligated 
to do within the thirty days in order to keep the policy in force. 
The policy being voided by its terms after the thirty days, the 
subsequent act of taking an inventory in July would not operate 
to revive the policy without the consent of the insurance com- 
pany. 

[3] Defendant in error relies in this case on invoices of the 
goods by which they were purchased as being equivalent to an 
inventory of the stock and as constituting substantial compliance 
with the requirement of an inventory. The parties having stipu- 
lated, as they had the right to do, for a record of the class of an 
“inventory” which “the assured will take,” it is not believed that 
the courts would be justified in so changing the language of the 
parties as to compel the insurance company to accept a record 
of a different class or a substitute for that which it had con- 
tracted for. And there is a practical difference between an in- 
ventory taken of stock in the store and offering an invoice of 
goods by which they were purchased. For invoices to have any 
verity as evidence of goods received into a stock of merchan- 
dise, it would become necessary to show outside the invoice that 
the goods were checked with the invoice at the time they were 
received into the store and were found to be correct in quantity 
and soundness, and that the merchandise represented by the in- 
voice was actually received into the house and added to the stock 
before the close of the period for which the invoices are to be 
used as an inventory, for it is commonly known that invoices 
most frequently precede shipments and sometimes the goods are 
only on approval. It must be assumed that the parties contem- 
plated there was a practical and substantial difference between 
an inventory and commercial invoices by stipulating, as they 
did, for an inventory to be taken by the assured. It has been 
decided that the furnishing of invoices by which goods were 
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purchased was not a compliance with the requirement of taking 
of an inventory by the assured within thirty days after the date 
of the policy. Fire Ass’n vs. Masterson, 25 Tex. Civ. App. 518, 
61 S. W. 962; Insurance Co. vs. Knight, 111 Ga. 622, 36 S. E. 
821, 52 L. R. A. 70, 78 Am. St. Rep. 216; Reynolds vs. Insur- 
ance Co., 107 Md. 110, 68 Atl. 262, 15 L. R. A. (N. S.) 345. 
In the case of Insurance Co. vs. Delta Bank, 71 Miss. 608, 15 
South. 932, the insured was not required to produce invoices in 
lieu of an inventory under the requirement of a clause that an, 
inventory be taken, kept, and produced. If an insured is not 
required to produce invoices in lieu of an inventory under the 
requirement that an inventory be taken and kept then, con- 
versely, the furnishing of invoices would not be a compliance 
with the requirement that an inventory be taken. The case of 
Assurance Co. vs. Kemendo, 94 Tex. 367, 60 S. W. 661, would 
not have full application to the question here, for in that case 
an inventory had been taken but destroyed by fire at the time the 
goods burned, and in the instant case there is default in any 
compliance at all. Defendant in error contends that offering 
the invoices operates as a substantial compliance with the require- 
ment, and that this was sufficient. It is not believed that, where 
there has been no compliance or undertaking to comply with 
the requirements, the rule of substantial compliance could ap- 
ply. It is correctly said by Justice Brown in the Kemendo 
Case, supra: “But when there is no compliance whatever there 
can be no question of a substantial compliance with such require- 
ment.” The case of Insurance Co. vs. Kearney, 180 U. S. 132, 21 
Sup. Ct. 326, 45 L. Ed. 460, has no application to an insured who 
has never undertaken to comply with the requirements, and there- 
fore does not support the proposition here. Giving full legal 
effect to the admitted facts under consideration, the policy was 
voided at the time of the fire; and defendant in error, taking his 
rights subject to the conditions of the policy, cannot recover. 
The assignment is sustained. 

The judgment is reversed and here rendered for plaintiff in 
error, with costs of appeal and of the county court. 





Fire, &c.] Caledonian Ins. Co. vs. Smith et al. 


SUPREME COURT OF FLORIDA. 


CALEDONIAN INS. CO. 


vs. 


SMITH et au.* 


FIRE POLICY—VACANCY. 


A fire insurance policy was issued on three dwelling houses situated in a 
row and near together. It was proved in the policy that “this entire 
policy unless otherwise provided by agreement indorsed hereon or 
added hereto shall be void * * * if a building herein described, 
whether intended for occupancy by owner or tenant be or become 
vacant or-unoccupied and so remain for ten days.” The policy con- 
tains two indorsements for vacancy permits, one from July 31, 1912, 
for 30 days from date, and the other is a vacancy permit for 30 days 
from August 31, 1912. The middle house was unoccupied and burned 
on the 6th day of October, 1912, destroying all of the three buildings. 
Held, that a vacancy of more than ten days previous to the first in- 
dorsement of a vacancy permit of 30 days cannot either by itself or in 
connection with the six days’ vacancy in October, 1912, avoid the 
policy, as the insurance company by indorsing the vacancy permits on 
the policy waived the previous vacancy and continued the policy with 
the same binding force it originally possessed. 


(For other cases, see Insurance, Cent. Dig. §§ 1020-1023; Dec. Dig. § 
385.) 
Cockrell, J., dissenting. 


Error to Circuit Court, Escambia County; J. Emmet Wolfe, 
Judge. 

Action by J. Frank Smith and another against the Caledonian 
Insurance Company. Judgment for plaintiffs, and defendant 
brings error. Affirmed. 


E. C. MaxweEtu, of Pensacola, for Plaintiff in Error. 

Reeves & Watson & Pasco, of Pensacola, for Defendants in 
Error. 

Hocker, J. 

The defendants in error sued the plaintiff in error to recover 
the amount of a fire insurance policy on three one-story shingle 
roof frame dwelling houses, each insured for $300. It appears 
from the pleadings that these dwelling houses stood in a row 
a few feet apart, so close together that the burning of one would 
cause the burning of the others, and constituting but a single 
risk; that by the terms of the policy of insurance it was stipu- 
lated and agreed that the entire policy, unless otherwise pro- 
vided by agreement indorsed thereon-or added thereto, should 
be void if a building therein described, whether intended for oc- 


* Decision rendered, May 13, 1913. On rehearing, June 26, 1913. 62S 
Rep. 595. Syllabus by the Court. 





1316 Insurance Law Journal Vol. 42. [ Sept., 1913. 


cupancy by the owner or tenant, should be or become vacant 
or unoccupied and so remain for ten days; that one of the 
buildings described in the policy and insured, to wit, the mid- 
dle building, became vacant during the pendency of said contract 
of insurance and during the vacancy was burned and the fire 
was communicated therefrom to the other buildings, whereby all 
of them were burned and destroyed. There was a judgment 
below in favor of the defendants in error, which is here for re- 
view. The issues are so framed as to present here: First, the 
question of the liability of the plaintiff.in error under the policy; 
and, second, if liable, whether the policy is a divisible one. If 
the first proposition is decided against the insurance company, 
the second is eliminated. 

The policy contains the following provision: “This entire 
policy unless otherwise provided by agreement indorsed hereon 
or added hereto shall be void * * * if a building herein de- 
scribed, whether intended for occupancy by owner or tenant, be 
or become vacant or unoccupied and so remain for ten days.” 
It has the following indorsements :— 

“Pensacola, Fla., July 31, 1912. 

“Permission is hereby granted for the buildings insured here- 
under to remain vacant for a period of thirty (30) days from 
this date. 

“To attach to and form a part of policy No. 1947222 of the 
Caledonian Fire Insurance Company of Scotland. 

“Signed by Agents.]” 
“Pensacola, Fla., August 31, 1912. 

“Permission is hereby granted for the building insured here- 
unto to remain vacant for a period of thirty (30) days from this 
date. 

“To attach to and form a part of policy No. 1947222 of the 
Caledonian Insurance Company of Scotland. 

“TSigned by Agents.]” 

The middle building caught on fire on the 6th day of October, 
1912, which destroyed all of the three buildings. It is alleged by 
the insurance company in its pleas, to which demurrers were 
sustained, that prior to the month of July, 1912, the middle 
building became vacant during the pendency of the contract of 
insurance, and so remained continuously until the 6th of Octo- 
ber, 1912, when the fire occurred, and it is insisted in argument 
here that because of this vacancy the policy became void, and 
the company is not liable. No authorities are cited by plaintiff 
in error. From such an examination of the law as we have been 
able to make, it seems to us that such a provision against a 
vacancy, when one occurs, does not render a policy void but 
voidable. That principle is recognized in the Florida Cases. See 
Tillis vs. L. & L. & G. Ins. Co., 46 Fla. 268, 35 South. 171, 110 
Am. St. Rep. 89; Eagle Fire Ins. Co. vs. Lewallen, 56 Fla. 246, 
47 South. 947. 
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It is said in German Ins. Co. of Freeport, IIl., vs. Shader, 68 
Neb. 1, 93 N. W. 972, 60 L. R. A. 918: “Although the policy 
is conditioned to be void in certain cases, it is well settled that 
this means voidable at the option of the company. The con- 
tract is not wholly void, but the insurer may, if it chooses, insist 
upon, forfeiture under certain conditions [citing Hunt vs. State 
Ins. Co. (66 Neb. 121) 92 N. W. 921, and cases cited]. This 
construction of the policy has been assailed as in conflict with 
the language employed and at variance with the authorities. But 
it is all sustained by judicial decisions elsewhere [citing numer- 
ous authorities].” 

In the case of Viele vs. Germania Ins. Co., 26 Iowa, 9, 96 
Am. Dec. 88, it is held that the forfeiture of a policy of insurance 
on account of the breach of the conditions thereof may be 
waived by the insurer, and if waived the policy continues of the 
same binding force which it originally possessed. A large number 
of authorities are cited to support this proposition. It is also 
held in the same case that: “Circumstances proving the party 
treated the contract as subsisting and not forfeited, a course of 
dealing consistent only with that hypothesis, and acts and dec- 
larations whereby the other party was induced to believe that the 
condition was dispensed with or forfeiture waived, will be suff- 
cient to preclude the setting up of the breaches of the condition 
as a defense to the contract of the part bound thereby [citing 
many authorities].” See 3 Joyce on Insurance, §§ 2230, 2231. 

Applying the foregoing principles of construction, it seems to 
us that the giving of the two vacancy permits of July 31 and 
August 31, 1912, was a complete waiver of any forfeiture of 
the policy by reason of previous vacancy of one of the buildings 
insured, and that gave the policy “the same binding force which 
it originally possessed.” That was the condition of the policy 
on the lst of October, 1912. It was as though there had been no 
previous vacancy. Subsequently, under the terms of the policy, 
there might be a vacancy of less than ten days which would 
not defeat the policy. We said in L’Engle vs. Scottish Union & 
National Fire Ins. Co., 48 Fla. 82, text 92, 37 South. 462, 466 
(67 L. R. A. 581, 111 Am. St. Rep. 70, 5 Ann. Cas. 748): 
“Where two interpretations equally fair may be given, that 
which gives the greater indemnity will prevail * * * In all 
cases the policy must be liberally construed in favor of the in- 
sured so as not to defeat without a plain necessity his claim to 
the indemnity, which in making the insurance it was his object 
to secure. When the words are without violence susceptible of 
two interpretations, that which will sustain the claim of the 
insured and cover his loss must in preference be adopted.” This 
principle is applicable in determining whether the ten days’ va- 
cancy period permitted by the policy is wiped out in whole or 
part by the vacancy permitted by the indorsements on the policy. 
We do not think it was. 
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The judgment below is affirmed. 
Shackleford, C. J., and Taylor and Whitfield, JJ., concur. 
Cockrell, J., dissents. 


On Rehearing. 
PER CuRIAM. 

This cause came on again to be heard upon a rehearing here- 
tofore granted, and being duly considered, and the court being 
of the opinion that its former decision was in all respects cor- 
rect, it is ordered, adjudged and decreed that the judgment be 
and the same is hereby reaffirmed, and the opinion of the court 
heretofore filed shall stand as the opinion of the court. 


SUPREME COURT OF FLORIDA. 


FIDELITY PHENIX FIRE INS. CO. or New Yorx 
vs. 


HILLIARD et at.* 


POLICY—REMEDY. 


It is well settled that when a policy of insurance as issued does not con- 
form to the contract which it purports to evidence, and the insured ac- 
cepts the policy in the belief that it does conform to his contract, a 
court of equity will reform the instrument; and that after a loss has 
occurred the reformation of the policy and judgment for the loss may 
be had in the same suit. 

(For other cases, see Reformation of Instruments, Cent. Dig. §§ 117, 118; 
Dec. Dig. § 30; Insurance, Cent. Dig. §§ 265-272; Dec. Dig. § 143.) 


REFORMATION OF INSURANCE POLICY—MUTUAL MISTAKE— 
MEETING OF MINDS. 

In reforming a policy of insurance, like that of any other written contract, 
the want of conformity to the agreement of the parties must be oc- 
casioned by a mistake which is mutual and common to both parties to 
the instrument. A mistake on one side may be a ground for rescind- 
ing, but not for reforming, the contract. Where the minds of the 
= have not met, there is no contract, and hence none to be recti- 

ed. 

(For other cases, see Insurance, Cent. Dig. §§ 265-272; Dec. Dig. § 143; 
Reformation of Instruments, Cent. Dig. § 1; Dec. Dig. § 1.) 


MUTUAL MISTAKE—BURDEN OF PROOF. 


It is also well settled that an insurance policy as issued and accepted is 
prima facie the contract of the parties; and, in order to have it re- 
formed, the burden is on the plaintiff to show that a different contract 


* Decision rendered, May 15, 1913. 62 S. Rep. 585. Syllabus by the 
Court. 
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was entered into from that which was reduced to writing, and this fact 
must be proved by clear, convincing, and satisfactory evidence, not 
alone by a preponderance of the evidence, but he must establish the fact 
by such evidence as to show conclusively that a mistake had been 
made, that such mistake was mutual to both parties, and to satisfy the 
court of such mistake beyond a reasonable doubt. 


(For other cases, see Reformation of Instruments, Cent. Dig. § 154; Dec. 
ig. § 43.) 


Appeal from Circuit Court, St. Lucie County; J. W. Perkins, 
Judge. 

Action by Charlotte Hilliard and others against the Fidelity 
Phenix Fire Insurance Company of New York. From a judg- 
ment for plaintiffs, defendant appeals. Reversed. 


Rurus M. Rosstns, of Titusville, for Appellant. 
Joun E. Harrripce, of Jacksonviile, and F. L. HEMMINGS, of 
Ft. Pierce, for Appellees. 


Taytor, J. 

The appellees, as complainants below, filed their bill in equity 
in the circuit court of St. Lucie County against the appellant, 
as defendant below, subsequent to the destruction by fire of the 
property alleged to be insured, for reformation of a policy of 
fire insurance made by the defendant below payable to Charlotte 
Hilliard alone, covering a saw and planing mill and other ma- 
chinery and a building in which it was located, and the lumber 
to be cut and stored on the land on which it was located; the 
reformation sought by the bill was, in short, that said policy be 
made payable to Charlotte Hilliard and the Malsby Company 
as their interests might appear. The bill alleging that all of said 
sawmill and planing machinery, engine, and boiler were pur- 
chased by Charlotte Hilliard from said Malsby Company, the 
latter retaining the title thereto until it was fully paid for, and 
that the greater part of the purchase price therefor was still un- 
paid. The defendant answered the bill fully denying that there 
was any mutual mistake made in writing the said policy as al- 
leged but affirming that said policy was written, executed, and 
delivered in the terms in which it was applied for by the said 
Charlotte Hilliard. That said policy was void by its express 
terms because the said Charlotte Hilliard was not the sole and 
unconditional owner of the property insured thereby, nor was 
she the owner of the land on which it was situated. And that 
said policy had been recalled and canceled by the defendant insur- 
ance company prior to the loss by fire of the property described 
therein. The cause was referred to a master to take testimony, 
and, at the final hearing on the pleadings and evidence reported, 
the judge below entered a final decree in favor of the complain- 
ants below reforming the said policy in conformity with the 
prayers of the bill and adjudging that the defendant below shall 
pay to Charlotte Hilliard the sum of $500, with interest at 8 per. 
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cent from August 30, 1907, and to the complainant the Malsby 
Company the sum of $1,025, with interest at the same rate from 
August 30, 1907, and the further sum of $500 as attorney’s fee 
to the complainant for the enforcement of: said policy, besides 
the cost of the suit. This decree the defendant below brings 
here for review by appeal and assigns the various features of 
said decree as error. 

[1, 2] It is well settled that when a policy of insurance as 
issued does not conform to the contract which it purports to 
evidence, and the insured accepts the policy in the belief that it 
does not conform to his contract, a court of equity will reform 
the instrument; and after a loss has occurred the reformation 
of the policy and judgment for the loss may be had in the same 
action. But in reforming a policy of insurance, like that of any 
other written contract, the want of conformity to the agreement 
of the parties must be occasioned by a mistake which is mutual 
and common to both parties to the instrument. A mistake on one 
side may be a ground for rescinding, but not for reforming, the 
contract. Where the minds of the parties have not met, there is 
no contract, and hence none to be rectified. 

[3] It is equally well settled that an insurance policy as is- 
sued and accepted is prima facie the contract of the parties; 
and, in order to have it reformed, the burden is on the plaintiff 
to show that a different contract was entered from that which 
was reduced to writing, and this fact must be proved by clear, 
convincing, and satisfactory evidence, not alone by a preponder- 
ance of the evidence, but he must establish the fact by such evi- 
dence as to show conclusively that a mistake had been made and 
to satisfy the court of such mistake beyond a reasonable doubt. 
16 Am. & Eng. Ency. of Law, pp. 869 and 879, and numerous 
citations; Knight, Norman & Co. vs. Turner C. L. Co., 55 Fla. 
690, 45 South. 1016; Indian River Mfg. Co. vs. Wooten, 55 Fla. 
745, 46 South. 185; Prior vs. Davis, 58 Fla. 510, 50 South. 535. 
Guided by these rules we are of the opinion, after careful con- 
sideration of the evidence submitted in the record, that it does 
not justify the reformation decreed in this case. There is no 
proof that, if there was a mistake made in the policy as written 
and delivered, such mistake was mutual to both parties to the 
contract. And the complainants’ evidence as to the fact of any 
mistake being made therein is conflicting, hazy, and far from 
establishing such mistake in a clear and satisfactory manner. 
Reaching this conclusion, the decree of the circuit court in this 
case is hereby reversed, at the cost of the appellees, with direc- 
tions for the entry of a decree in its stead dismissing the bill 
of the complainants below, with leave to sue at law for the 
recovery of the unearned premium paid for said policy of in- 
surance if any. 

Shackleford, C. J., and Cockrell, Hocker, and Whitfield, JJ., 
concur. 





Fire, &c.] — Springfield F. & M. Ins. Co. vs. Null. . 


SUPREME COURT OF OKLAHOMA. 


SPRINGFIELD FIRE & MARINE INS. CO. 
vs. 


NULL.* 


DEPARTURE—ACTION ON INSURANCE POLICY. 


Where the breach of “condition subsequent,” in a policy of insurance, has 
been pleaded as a defense in a suit on the policy, a reply thereto al- 
leging a waiver or estoppel on the part of the company does not con- 
stitute a departure. 


(For other cases, see Pleading, Cent. Dig. §§ 358-384; Dec. Dig. § 180.) 


ACTION ON POLICY — MISREPRESENTATIONS — QUESTION 
FOR JURY. 


In a suit on an insurartce policy where it is contended that a false and 
fraudulent misrepresentation or concealment of a material fact by the 
insured has rendered the contract of insurance void, the burden of 
proof is upon the company to establish the materiality of the alleged 
false statement or concealment, as well as the fraudulent intention of 
the insured. Where the evidence is conflicting, or where different 
inferences may be legitimately drawn from the evidence, the question 
should be submitted to the jury under instructions which take into 
account the materiality of the misrepresentation and the fraudulent 
purpose, or intent of the insured to deceive. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


ACTION ON POLICY—WAIVER—EVIDENCE. 


Where an insurance company pleads in its answer the breach of a condi- 
tion in the policy against “concurrent insurance” and the reply sets 
up facts which would constitute a waiver or an estoppel, and upon 
introduction and examination of the policy it is found that “addi- 
tional or concurrent insurance” is allowed by the terms of the policy, 
it is then unnecessary to offer any proof of the facts constituting the 
alleged waiver. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. Dig. 
645.) 


ACTION’ ON POLICY—EVIDENCE. 


A ‘special adjuster of an insurance ‘company, who was employed by the 
day in that particular case, and was not an officer of the company, 
and had not the duty nor the power to decide as to whether a loss 
would be paid, and, if not, why not, was asked “if the company had 
not refused to pay the claim in suit, because of the concealment of the 
fact of additional insurance,” and on objection the court did not 
allow the witness to.so state. Held, not error. 


(Fer other cases, see Insurance, Cent. Dig. §§ 1669, 1676; Dec. Dig. § 648.) 


Commissioners’ Opinion, Division No. 2. Error from County 
Court, Grady County; N. M. Williams, Judge. 


c Decision rendered, June 19, 1913. 133 Pac. Rep. 235. Syllabus by by the 
ourt. 
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Action by G. M. Null against the Springfield Fire & Marine 
Insurance Company. Judgment for plaintiff, and defendant 
brings error. Affirmed. 


ScoTrHorRN, CALDWELL & McRiui, of Oklahoma City, for 
Plaintiff in Error. 
F. E. Rippik, of Chickasha, for Defendant in Error. 


BREWER, C. 

G. M. Null recovered judgment against the plaintiff in error 
in the county court of Grady County on an insurance policy 
issued by it in the sum of $174 and interest. The policy was for 
$300. The property insured consisted of a wooden store building. 
The insurance company brings error and urges: First, that 
plaintiff’s reply constituted a departure; second, the refusal 
to give certain instructions; third, insufficiency of the evidence; 
fourth, refusal to admit certain testimony. Plaintiff’s petition, 
after setting out and declaring upon the policy, alleges: ‘“Plain- 
tiff further avers that he has complied with all the terms and pro- 
visions of said policy, with the exception of those waived by 
the defendant, required of him to be performed.” 

[1] The defendant in its answer put all the averments of 
plaintiff’s petition in issue by a general denial, and followed this 
by alleging a number of special defenses consisting of alleged 
failure to perform conditions required by the policy; such as 


“the failure to give immediate notice of the loss in writing to 


” ” 


the company,” and “the failure to furnish proofs of loss,” and 
a violation of the clause relative to carrying more insurance than 
three-fourths of the value of the property, and the fraudulent 
concealment by plaintiff of the fact that he had other insurance 
on the property. A reply was filed to these special defenses, con- 
sisting of a general denial and specific allegations of waiver. 

The question of departure was raised by a motion to strike 
the portions of the reply alleging waivers. The special portions 
above referred to allege failure to comply with conditions subse- 
quent, and under the doctrine announced in Western Reciprocal 
Underwriters’ Exchange vs. Coon, 133 Pac.—(handed down 
April 29, 1913, and not officially reported), and Great Western 
Life Insurance Co. vs. Sparks, Adm’r, 132 Pac. 1092 (recently 
decided by this court and not officially reported), the allegations 
of the reply did not constitute a departure. Those cases ex- 
haustively treat the subject and the reasoning does not need to 
be repeated. 

[2] 2. The next contention made by the insurance company 
is the refusal of the court to give to the jury its requested in- 
structions Nos. 2 and 4. These instructions follow: No. 2. 
“You are instructed that if the plaintiff, knowing that he had 
other insurance on his building which was destroyed by fire, did 
not inform the defendant of that fact, but permitted the de- 
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fendant to adjust the loss without such information, he would 
be guilty of concealing a material fact concerning his insurance, 
which would render his policy void, and he cannot recover in 
this action, and your verdict should be for the defendant.” No. 4. 
“You are instructed that if the plaintiff in making his proof of 
loss concealed from the defendant that he had other insurance 
on the building which was destroyed by fire, and permitted the 
loss to be adjusted without giving the defendant that information, 
he would be guilty of a fraud which would render his policy 
void, and he would not be entitled to recover in this action, 
and your verdict should be for the defendant.” These instruc- 
tions were asked on the theory that the plaintiff had concealed 
the fact that he had other insurance on the property and that 
such concealment prevented a recovery, because of the following 
provision in the policy: “This entire policy shall be void if the 
insured has concealed or misrepresented, in writing or other- 
wise, any material fact or circumstance concerning this insurance 
or the subject thereof; or if the interest of the insured in the 
property be not truly stated herein; or in case of any fraud or 
false swearing by the insured touching any matter relating to 
this insurance or the subject thereof, whether before or after a 
loss.” 

The proof discloses that at the time of the loss the plaintiff 
had another policy of insurance on the same property, issued 
subsequently to that of the policy in this case, in the sum of 
$225. There was considerable conflict in the testimony as to the 
value of the property; the testimony ranging from something 
over $400 to between $600 and $700. After the fire, the plaintiff 
in error sent its adjuster to investigate and to adjust the loss. 
He and the insured met and discussed the matter. The ad- 
juster figured up the material for the building, deducting what he 
claimed would be the proper amount for depreciation and 
agreed with the insured that he was entitled to a certain sum 
less than the face value of the policy. The insured found the 
same satisfactory and agreed to take it, and the adjuster pro- 
ceeded to fill out a form of proof of loss, inserting therein the 
figures that he had made on the building and the amount of 
loss properly chargeable under the policy. This, at his request, 
the insured signed, and the jurat of a justice of the peace stat- 
ing that insured had made oath thereto was attached. This proof 
of loss, made after the adjustment, contained the statement that 
the insured had no other insurance on the property. There is 
testimony that the insured can neither read nor write; that the 
statement was not read to him; that he never in fact swore to it; 
that he was never interrogated as to whether he had another 
policy; that he had taken the adjuster’s figures all the way 
through, and, being satisfied with the settlement offered, simply 
signed what was presented to him by the adjuster. On this state 
of facts, which is briefly summarized, the court refused the in- 















1324 Insurance Law Journal Vol. 42. [ Sept., 1913. 


struction set out above, and in lieu thereof instructed the jury as 
follows: “You are charged that if after the destruction of the 
premises in question the plaintiff, in pursuance to the terms of 
said policy, made out his proof of loss and swore to the same, 
and if you find that he willfully and falsely made affidavit that 
he had no other insurance upon said property, and you find 
that there was other outstanding insurance policies on said 
premises, all of which was known by the plaintiff at the time he 
made said affidavit, if the same was made, and it was done for 
the purpose of deceiving, he would not have a right to recover 
in this suit, and your verdict should be a verdict for the de- 
fendant. If you find that at the time of the alleged making of 
the false affidavit as set out in the preceding charge the plaintiff 
did not know the contents of same or that he did not intend to 
misrepresent said matter, and signed said statements or swore 
to the same with the only purpose in view of procuring speedy 
settlement, then and in that event the signing of said affidavit 
or statement would not prevent his recovery in this case.” 

We do not think the insurance company was entitled to have 
the law declared as requested in the instructions it offered, 
under the facts presented. No. 2 in effect asked that the jury be 
told that if insured had other insurance (which was admitted) 
and knew it and did not inform the company about it, whether 
asked or not, he would be guilty of concealing a material fact 
and could not recover. This left out the question of “good faith” 
of “purpose” and of “intent,” and would have been very nearly 
equivalent to instructing a verdict for the company. The other 
instruction is equally objectionable. In “the recent case of 
Owen vs. U. S. Surety Co., 131 Pac. 1091 (not officially re- 
ported), where the alleged false statements and misrepresenta- 
tions were in the application for, and preceded the issuance of, 
the policy, this court, through Justice Kane, says: “Under sec- 
tion 3784, Comp. Laws 1909, the burden of proof to establish 
the materiality of a misrepresentation or concealment, as well 
as the fraudulent intent of the insured, is upon the insurance 
company, and the burden is not shifted where it is shown that the 
insured made an untrue answer concerning other insurance; for, 
if there be a presumption that his failure to mention it was inten- 
tional, this is met by the presumption that a man does not make 
a fraudulent misstatement, and the question is therefore for the 
jury, upon all the evidence.” 

If the above rule obtains regarding misrepresentations, which 
are alleged to have induced the making of the contract, surely 
it will obtain, as to alleged misrepresentations, which could only 
affect the right of the insured to a prorating of the loss, and 
which did not have even this effect, or in any wise injure the 
company in the case at bar, because the fact of the other insur- 
ance was well known before the trial. We think that the court 
fairly stated the law applicable to the evidence in this case. If 
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the insured was not asked as to the other insurance, did not realize 
its importance, could not read and did not have read to him the 
proofs prepared by the adjuster, did not intend to state falsely 
or conceal the matter in any way, nor to deceive the company, 
then he is not precluded from a recovery, and this is the effect of 
the court’s charge. 


[3] 3. The contention that the evidence is insufficient to sup- 
port the verdict is unsound. This contention grows out of this 
state of facts. The defendant alleged as a special defense that 
the insured had other concurrent insurance in violation of the 
policy. The insured replied that the company had waived this. 
No proof was introduced to show a waiver of this alleged breach, 
and for that reason the company contends that the proof has 
failed. Not so. Upon examination, the policy which was pleaded 
and put in evidence shows that concurrent insurance was per- 
mitted under its terms. “Other concurrent insurance permitted, 
but total insurance shall at no time exceed three-fourths of the 
cash value of each item of the property described herein.” When 
this developed it struck down this particular special defence, and 
no proof was needed on the question that the fact of concurrent 
insurance had been waived. 


If it is intended to claim, not that the fact of concurrent in- 
surance itself, but the fact that such insurance was in excess of 
three-fourths of the value of the property, avoided the policy, 
then the answer is that the value of the property was the sub- 
ject of much conflict in the evidence, and no point was made on 
this below, and no instructions asked to cover it. The record 
shows by solemn admission of counsel that the company’s defense 
was on the alleged false statement in the proof of loss, and on 
the value of the property as affecting the amount of recovery. 


[4] 4. The court sustained an objection to a question asked 
the adjuster. He was asked if the company did not refuse to 
pay the loss because of the concealment of the fact of other in- 
surance. ‘The witness was a special adjuster employed by the 
day in connection with the loss. He was not an officer of the . 
company, and had no decision as to whether the loss would be 
paid, and, if not, why not. He could have only given his belief 
or conclusion as to the company’s reasons, based on facts which 
were fully presented to the jury, or upon statements its officers, 
charged with the power to decide, had communicated to him. Be- 
sides, it is not shown wherein the evidence would have been of 
any value to the company. Its pleading gave this very reason 
as a defense against paying. Its efforts were centred on showing 
that this fact justified its failure to pay. The fact that it was 
trying to avoid payment for this particular reason was pro- 
claimed in open court by counsel during the trial. If there was 
any one thing fully understood in this case and admitted by all, 
it was that defendant was refusing to pay this loss, primarily 
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and particularly because of the failure to disclose this additional 
insurance. There was no error in refusing the evidence. 
The cause should be affirmed. 


PER CurRIAM. 
Adopted in whole. 


SUPREME JUDICIAL COURT OF MAINE 


APPELLATE TERM. First DEPARTMENT. 


HANCOCK 
US. 


HARTFORD FIRE INS. CO.* 


TELEPHONE CONVERSATIONS—ADMISSIBILITY. 


Ordinarily a telephone conversation is inadmissible, unless the person 
with whom the conversation is held is identified by the person 
testifying to the conversation. 


(For other cases, see Evidence, Cent. Dig. § 438; Dec. Dig. § 148.) 


TELEPHONE CONVERSATIONS—ADMISSIBILITY. 


Where an employee of defendant testified to a telephone conversation with 
plaintiff, and the issue involved what was said in the conversation, the 
testimony of a second employee overhearing what the employee said 
to plaintiff in the conversation was admissible. 


(For other cases see Evidence, Cent. Dig §§ 445-458; Dec. Dig. § 155.) 


FIRE INSURANCE—STIPULATIONS—WAIVER. 


A stipulation in a fire policy, authorizing i insurer to cancel the policy on 
tendering the pro rata unearned premium, is for the benefit of in- 
sured, and he may waive the requirement of a tender of the unearned 
premium. 


(For other cases, see Insurance, Cent. Dig. 2§ 509-512; Dec. Dig. § 230.) 


FIRE INSURANCE—CANCELLATION OF POLICY. 


Where insured, in a fire policy stipulated for its cancellation by insurer 
tendering the pro rata unearned premium, is for the benefit of in- 
insurer to cancel, and voluntarily surrendered the policy uncondi- 
tionally for that purpose, the policy was canceled, though insurer 
did not tender the unearned premium. 


(For other cases, see Insurance, Cent. Dig. §§ 509-512; Dec. Dig. § 230.) 


Appeal from Municipal Court, Borough of Manhattan, First 
District. 


Action by George T. Hancock, Jr., against the Hartford Fire 
Insurance Company. There was a judgment in favor of plain- 


* Decision rendered, June 17, 1913. 142 N. Y. Supp. 352. 
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tiff, and both parties appeal. Plaintiff’s appeal dismissed; on 
defendant’s appeal, judgment reversed, and new trial ordered. 


Argued May term, 1913, before Lehman, Bijur, and Whitaker, 


JaMEs F. Mack, of New York City, for Plaintiff. 
FrepErIcK T. Case, of New York City, for Defendant. 


LEHMAN, J. 

The plaintiff has entered into a contract with the defendant, 
whereby the defendant insured his automobile against loss by 
fire, theft, or other causes, It is not disputed that this automobile 
was stolen, and the sole question of fact in the case is whether 
the plaintiff previous to the theft had surrendered the policy for 
cancellation, and whether the policy was thereupon duly can- 
celed by the defendant. 

The policy of insurance contains the usual clause providing 
that :-— 

“This policy may be canceled at any time upon request of the 
insured, the company retaining or collecting the customary short 
‘ rates for the time it has been in force, or it may be canceled by 
the company by delivering or mailing to the insured at his last 
known address ten days’ written notice of such cancellation, 
and, if the premium has been paid, by tendering in cash, postal 
order, or check the pro rata unearned premium thereon.” 

It is undisputed that the defendant has neither given the ten 
days’ notice of cancellation nor tendered the pro rata unearned 
premium; but the defendant claims that the plaintiff has waived 
its requirements by an unconditional surrender. To prove this de- 
fense, the defendant produced testimony to show that the plain- 
tiff had made two previous claims under the policy of insurance; 
that, before it paid the second claim, one of the defendant’s em- 
ployees telephoned to the plaintiff that the company would pay 
the claim only upon the surrender of the policy for cancella- 
tion. Thereupon the plaintiff did bring in the policy for can- 
cellation, and was informed that, after the pro rata unearned 
premium was calculated, it would be credited to the account of 
the broker who procured the policy. The plaintiff absolutely de- 
nies that there was any conversation by telephone or otherwise 
in regard to the cancellation of the policy, and claims that he 
left the policy with the defendant only for the purpose of ad- 
justing the previous loss. 

[1,2] To corroborate the defendant’s version of the telephone 
conversation, the defendant offered the testimony of a second 
employee, who claims to have overheard what the first employee 
spoke into the telephone at the time of the alleged conversation 
with the plaintiff. This testimony was excluded, apparently be- 
cause the second employee could not state of his own knowl- 
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edge who was at the other end of the telephone wire. It seems 
to me that the exclusion of this testimony is erroneous. Of 
course, ordinarily, no telephone conversation can be admitted un- 
less the person with whom the conversation is held is identified. 
‘A conversation with an unidentified person is obviously imma- 
terial. The testimony, however, of the first employee as to the 
telephone conversation was admitted, and we must therefore as- 
sume that the trial justice has held that this employee sufficiently 
identified the plaintiff to make this conversation admissible. The 
testimony of an auditor who heard only the one side of the con- 
versation could obviously not be considered corroboration upon 
the issue of whether the plaintiff took part in the conversation; 
but the important issue in this case was, not whether the parties 
did have some telephone conversation at that time, but as to 
whether at that conversation the defendant’s employee said any- 
thing about canceling the policy, and upon this issue the testimony 
as to what the second employee overheard would be entirely 
material, and I can see no logical reason for its exclusion. See 
McCarthy vs. Peach, 186 Mass. 67, 70 N. E. 1029, 1 Ann. Cas. 
801, and Miles vs. Andrews, 153 IIl. 262, 38 N. E. 644. 


[3] It is urged, however, that even if error was committed 
on this point, the error is immaterial, because the trial justice 
did not feel impelled to decide this issue, but decided the case 
solely on the following grounds :— 


“T find as a fact that the defendant did not return to the 
plaintiff the unearned premium on the policy, which return was 
a condition of the right of the defendant to cancel the policy. 
Assuming that the defendant credited the amount of the un- 
earned premium to the account of the agent who originally pro- 
cured the insurance for plaintiff, as a matter of law such agent 
is without authority to receive the return of such unearned 
premium ; and I find as a fact that plaintiff did not authorize or 
consent to the crediting of such unearned premium to the agent’s 
account.” 


So far as the findings of fact by the trial justice are con- 
cerned, I think there is evidence to sustain them; but I cannot 
agree that these facts determine the real issue in this case. The 
requirements of the policy as to the cancellation by the insurance 
company are inserted for the benefit of the assured, and may 
be waived by him. In the case of Buckley vs. Citizens’ Insur- 
ance Co., 188 N. Y., 399, 81 N. E. 165, 13 L. R. A. (N. S.) 889, 
the insured had surrendered a policy of insurance containing a 
similar clause for cancellation. As in this case the company had 
failed to pay the unearned premium. The court then said :— 

“The one object of the cancellation clause is to place the 
policy in the custody of the insurance company absolutely and 
unconditionally. If the insured permits this to be done by his 
voluntary act’ when the company gives notice of cancellation 
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without receiving from it the unearned premium he assents to 
cancellation, but can sue for the amount due him.” 

[4] The plaintiff seeks to distinguish this case on the ground 
that in that case there was a written notice of cancellation, which 
is wanting in the case before us. I cannot find, however, that this 
difference presents a logical distinction. The real point is 
whether the plaintiff, having knowledge of the intention of the 
company to cancel the policy, voluntarily surrendered it un- 
conditionally for this purpose. This question is squarely pre- 
sented by the evidence in this case, and has not been determined. 
The judgment must therefore be reversed, and a new trial 
ordered. 

The paintiff also appeals from the judgment, on the ground 
that the damages are the value placed by the parties upon the 
insured article. In view of the fact that the judgment is re- 
versed, we need not decide this point, and I feel that it would be 
improper to express any opinion on this point, because plaintiff 
in his belief relies largely upon an alleged clause 25, which I fail 
to find in the policy introduced by him in evidence. 

Plaintiff’s’ appeal should therefore be dismissed, without costs, 
and on the defendant’s appeal judgment should be reversed, and 
a new trial ordered, with costs to defendant to abide the event. 
All concur. 


a = OQ 


SUPREME COURT OF OKLAHOMA. 


KEYS & KEYS 
US. 


WILLIAMSBURGH CITY FIRE INS. CO. or Brooxtyn, N. Y.* 


POLICY—CONTRACT LIMITATIONS—VALIDITY, 

A clause in a contract of fire insurance, executed May 25, 1908, on mer- 
chandise destroyed by fire on November 9, 1908, that, “No suit or 
action on this policy * * * shall be sustainable in any court of law 
or equity * * * unless commenced within twelve months next 
after the fire,” was void at the date this contract was entered into, 
because in violation of law. 


a ae cases, see Insurance, Cent. Dig. §§ 1540, 1544-1550; Dec. Dig. § 
9) 


Commissioners’ Opinion, Division No.2. Error from District. 
Court, Choctaw County; Jas. R. Armstrong, Judge. 


is Decision rendered, May 20, 1913. 132 Pac. Rep. 818. Syllabus by the 
ourt. 
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Action by Keys & Keys against the Williamsburgh City Fire 
Insurance Company of Brooklyn, N. Y. Judgment for defend- 
ant, and plaintiffs bring error. Reversed. 


Wuiret & DuBots, and J. W. HALg, all of Poteau, and Spriccs 
& Harpison, of Hugo, for Plaintiffs in Error. 

BurRWELL, Crockett & JoHnson, of Oklahoma City, for De- 
fendant in Error. 

BREWER, C. 

This is a suit on an insurance policy for fire loss. ‘The con- 
tract of insurance was entered into on May 25, 1908. The in- 
sured goods were destroyed by fire on the 9th day of November, 
1908. Proper proofs of loss were made within the time pro- 
vided in the policy. The suit was brought January 9, 1910. At 
a trial held later the insurance company objected to the intro- 
duction of any testimony in the case, which objection was sus- 
tained by the court, the petition being dismissed with prejudice. 
From this judgment the plaintiffs below bring error. 

The refusal to receive evidence under the petition was upon 
the ground that the right to maintain the action was barred by 
a certain provision of the contract of insurance, which is as fol- 
lows: “No suit or action on this policy, for the recovery of any 
claims, shall be sustainable in any court of law or equity until 
after full compliance by the insured with all of the foregoing 
requirements, nor unless commenced within twelve months next 
after the fire.” If this clause in the contract was valid when 
made, the plaintiffs had lost their right to maintain the action by 
lapse of time because the petition was not filed until more than 
twelve months after the fire. The only question therefore to be 
determined is as to the validity of this clause of the contract. 

It is contended by plaintiffs in error that this clause is invalid 
because in conflict with an express statute and also a constitu- 
tional provision The statute referred to is section 1128, Comp. 
L. 1909, which follows: “Every stipulation or condition in a 
contract, by which any party thereto is restricted from enforcing 
his rights under the contract by the usual legal proceedings in 
the ordinary tribunals, or which limits the time within which 
he may thus enforce his rights, is void.” The constitutional 
provision referred to is section 9 of article 23 of the Constitu- 
tion, which follows: “Any provision of any contract or agree- 
ment, express or implied, stipulating for notice or demand other 
than such as may be provided by law, as a condition precedent 
to establish any claim, demand, or liability, shall be null and 
void.” 

In Gray vs. Reliable Insurance Co., 26 Okl. at page 598, 110 
Pac. at page 730, after quoting the above constitutional provi- 
sions, the court, through Mr. Justice Williams, say: “The obvi- 
ous intention of this provision was to prevent the abridgment of 
the time within which rights under the law may be enforced, 
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and also to prevent any notice being required after a breach of 
a duty imposed by law as a condition precedent to maintain an 
action therefor.” See, also, W. U. Telegraph Co. vs. Crawford, 
29 Okl. 156, 116 Pac. 925, 35 L. R. A. (N. S.) 930, and Brake- 
bill vs. C., R. I. & P. Ry. Co., 131 Pac. 540, decided April 2, 
1913 (not yet officially reported). 

However, it appears that the provision of the contract in ques- 
tion is certainly in direct conflict with the section of the statute 
above quoted, unless that section was abrogated, or rather re- 
pealed by implication, in so far as it affects insurance contracts, 
by the passage of the insurance act which took effect March 
25, 1909, and by the terms of which the standard form for in- 
surance policies, which include the clause in question here, was 
made the approved statutory form of fire insurance contracts. 
It is contended by the insurance company that such is the case, 
but as we view the matter it is unnecessary to determine this 
question. The contract in suit and the loss of the property out 
of which the suit arose both antedated the passage of the insur- 
ance act referred to; therefore at the date of the contract and 
of the loss, by which events the rights of the parties became fixed 
under the law then existing, this statute appears to have been in 
full force and vigor, and, if so, its express terms strikes down 
the clause of the contract, the direct object of which is to abridge 
and limit the time in which the action could be commenced. 


St. L. & S. F. Ry. Co. vs. James et al., 128 Pac. 279. 


Per CurRIAM. 
Adopted in whole. 


UNITED STATES CIRCUIT COURT OF APPEALS. 
NINTH CIRCUIT. 


GLOBE & RUTGERS FIRE INS. CO. 
US. 


ALLASKA-PORTLAND PACKERS’ ASS’N. (No. 2,199.)* 


“CONCURRENT INSURANCE”—WHAT CONSTITUTES. 


Where a policy covering a salmon cannery, wharves, platform, ma- 
terial, and supplies, etc., contained a rider, “Other concurrent insur- 
ance permitted,” without limitation or other stipulation, the term 
“concurrent insurance,” was not limited to policies sustaining the 
same measure of liability, but meant insurance running with de- 
fendant’s policy which to any extent insured the same _ interest 


* Decision rendered, May 5, 1913. 205 Fed. Rep. 32. 
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against the same casualty at the same time; and hence defendant’s 
policy was not avoided by the fact that plaintiff also procured Lloyd’s 
insurance and a marine policy covering the same property, but not 
subject to the same liability. 


(For other cases, see Insurance, Cent. Dig. §§ 856-873; Dec. Dig. § 336.) 
(For other definitions, see Words and Phrases, vol. 2, p. 1391.) 


In error to the District Court of the United States for the 
District of Oregon; Robert S. Bean, Judge. 

Action by the Alaska-Portland Packers’ Association against 
the Globe & Rutgers Fire Insurance Company. Judgment for 
plaintiff, 2nd defendant brings error. Affirmed. 


The defendant in error, through its brokers, M. C. Harrison 
& Co., procured of the plaintitf in error a fire insurance policy 
for $5,000 on a salmon cannery at Nushagak, Alaska, and the 
property therein situate, consisting of material and supplies for 
packing salmon, together with salmon pickled and canned in the 
cannery and on the wharves and platforms connected therewith. 
The policy was for the term of one year from May 1, 1910, at 
noon. It contained a provision that, unless otherwise provided 
by permission indorsed thereon or added thereto, the entire 
policy should be void “if the insured now has, or shall hereafter 
make or procure any other contract of insurance, whether valid 
or not, on the property covered in whole or in part by this 
policy”; but attached to the policy was a slip containing this 
provision: “Other concurrent insurance permitted.” At the 
time of taking out the policy, the defendant in error, through 
its brokers, took out similar policies of fire insurance in dif- 
ferent amounts with four insurance companies, and _ subse- 
quently, on May 15, 1910, it procured other policies of marine 
insurance from the St. Paul Fire & Marine Insurance Com- 
pany, and what are known as “Lloyd’s,” upon the cannery on 
Bristol Bay and on the ship Berlin, including fire risk from 
midnight of date of sealing of tins or barrels of salmon. The 
cover notes of the Lloyd’s insurance contain the following war- 
ranty: “Warranted free from particular average unless the 
vessel be stranded, sunk, on fire, or in collision’”—and all the 
policies of marine insurance contain similar provisions. On 
August 10, 1910, the property covered by the fire insurance 
policies and by the marine insurance policies was largely de- 
stroyed by fire. The plaintiff in error, in its answer to the com- 
plaint, in the action brought to recover on its policy, denied 
liability, on the ground that its policy had been voided by the 
procurement of the marine insurance; the contention being that 
such insurance was not within the permission of the slips which 
was attached to the first policy, providing “Other concurrent in- 
surance permitted.” At the conclusion of the taking of the 
testimony, the plaintiff in error moved for a directed verdict in 
its favor on the ground that the permission indorsed upon the 
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slip attached to the face of its policy had been forfeited, first, 
by the procurement of the Lloyd’s insurance; secondly, by pro- 
curing the St. Paul Fire & Marine Insurance Company’s policy. 
The court overruled the motion and refused to instruct the jury, 
as requested by the plaintiff in error, that its policy of insurance 
had been voided by the procurement of the Lloyd’s policies, and 
the St. Paul Fire & Marine Insurance Company’s policy, and 
that such insurance was not concurrent with insurance permitted 
by the terms of the policy in suit. The court charged the jury 
“that the policies taken out by the plaintiff company in the 
Lloyd’s and the St. Paul were concurrent within the meaning of 
these policies, and therefore the defense that the policies were 
void because of such insurance is not sustained.” The jury re- 
turned a verdict for the defendant in error, and judgment was 
thereupon entered. 


Before Gilbert, Ross, and Morrow, C. JJ. 


Ira A. CAMPBELL, Epwarp J. McCurcHron, and Mc- 
CuTcHEN, OLNEY & WILLARD, all of San Francisco, Cal, and 
Joun M. Geartn and DotpH, Matiory, Stmon & GEarIN, all 
of Porland, Ore., for Plaintiff in Error. 

Carry & Kerr, of Portland, Ore., for Defendant in Error. 


GiuBerT, C. J. (after stating the facts as above). 

It is contended that the marine insurance, while it covered 
the same property and insured against the same risk as the 
policy issued by the plaintiff in error, is not “concurrent” insur- 
ance within the permission of the policy issued by the latter, for 
the reason that the liability is not the same; that while the lia- 
bility on the fire insurance policies is for all loss, both partial 
and total, which might occur by fire, the liability under the 
marine insurance is only for a total loss, and protects against no 
partial loss, however great it might be; and that fire losses un- 
der marine insurance contracts are subject to adjustment only 
as marine insurance losses are adjusted. 

We are brought, therefore, to the question: What is “con- 
current insurance,” as those words are used in the contract? 
The word “concurrent,” while its primary meaning is “run- 
ning with,” is used in different senses. It does not appear that 
in insurance contracts it has any settled, definite, technical 
meaning. But few insurance cases are reported in which the 
courts have been called upon to determine its meaning. 

The plaintiff in error relies upon New Jersey Rubber Co. 
vs. Commercial Union Assur. Co., 64 N. J. Law, 580, 46 Atl. 777. 
In that case there were two defenses—one resting on the terms 
of the policy; the other resting on an agreement made before 
the policy was issued. The policy insured certain property 
against loss by fire, and it contained a provision against other 
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insurance similar to that in the policy in the case at bar, and a 
rider permitting “other concurrent insurance.” The concur- 
rent insurance which was procured covered only a portion of 
the property. Defining the provision permitting concurrent in- 
surance, the court said :— 


“Concurrent insurance is that which to any extent insures 
the same interest, against the same casualty, at the same time, as 
the primary insurance, on such terms that the insurers would 
bear proportionally the loss happening within the provisions of 
both policies. It is this last quality, of sharing proportionally 
in the loss, that distinguishes concurrent insurance from mere 
double insurance.” 


And the court held that the additional insurance, although it 
covered only a portion of the property, came within the ex- 
pressed permission. But, in discussing the second defense, 
which was the agreement between the parties that the plaintiff 
should procure from other insurers insurance on the same prop- 
erty to the amount of $75,000 at least, which should be concur- 
rent and proportionate with the policy of the defendant, the 
court said :— 

“The true intent of this agreement was that, simultaneously 
with the complete execution of the defendant’s contract, the 
plaintiff would procure other insurance of such a character as 
would limit the defendant’s responsibility.” 

As to that defense the court said :— 


“Concurrent insurance required by an insured must, where 
there is no qualifying provision, run with the primary insurance 
for all the time and over all the objects covered by the latter. 
In the present case the insurance required was to be, not only 
concurrent, but for a definite amount, and proportionate; that 
is, the amount was to be distributed among the various items of 
property insured, in the same proportion as was the amount 
of the defendant’s policy.” 

For the reason that this agreement was not carried out by the 
plaintiff, the court held that the defendant’s policy did not 
become operative. The agreement to procure concurrent insur- 
ance in that case was for the protection of the defendant. The 
defendant required that the insured take out additional insur- 
ance in other companies, and in order to secure the protection 
which was expressly stipulated for it was necessary that such 
other policies cover all the property which the defendant had 
insured. The construction placed by the court, in that case, 
upon the word “concurrent” as used in the agreement, can 
hardly be said to be appropriate to a case like that at bar, 
where the insurer, instead of requiring concurrent insurance, 
simply granted permission to the insured to obtain it. 


In Gough vs. Davis, 24 Misc. Rep. 245, 52 N. Y. Supp. 947, 
the policy provided that the procurement of additional insur- 
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ance, except by agreement with the insurer, should void it; but 
it recited :-— 

“Permission is hereby given for other concurrent insurance.” 

The court held that the policy was not made void by other 
insurance covering only a part of the property, and said :— 

“The object was to give the insured permission to have other 
insurance on the property during the existence of the policy. 
This would be concurrent insurance in respect of time and of 
the property. It would be concurrent in respect of time, though 
for a shorter period than that of the policy, and in respect of 
the property, though not upon all of it. It would not be wholly, 
but only partly, concurrent; and that, I think, is sufficient, in 
order to be within the terms of the permission. It does not 
seem to me that the insured cculd be expected to understand 
that the word was used in the precise and restricted sense that 
the additional policies must exactly concur in covering all the 
property eny more than all of the time. * * * It is con- 
tended in the case at bar, however, that the permission for other 
insurance was intentionally restricted to ‘concurrent’ insurance 
for the purpose of avoiding the difficulty of apportioning the 
loss among different insurers, where some of the policies cover 
all of the property and others cover only specific parts of it. 
If insurers want to express such a meaning and make such a 
contract, in order to do away with an old inconvenience by the 
severe alternative of a forfeiture, they should do it unequivo- 
cally; for that is the rule applicable. If the words are uncer- 
tain, or reasonably susceptible of two constructions, the con- 
struction of the insured will be upheld.” 

In Caraher vs. Royal Ins. Co., 63 Hun, 82, 17 N. Y. Supp. 
858, the court held that insurance was none the less concur- 
rent in a case where the loss, if any, under one policy would 
be payable to the assured, and under another policy the com- 
pany had by indorsement assented to its payment to a mortgagee 
as his interest might appear. 

In Corkery vs. Security Fire Ins. Co., 99 Iowa, 382, 68 N. W. 
792, the court said :— 

“Defendant claims that these policies are nonconcurrent, be- 
cause they do not specify the amount of insurance separately, 
on the goods held in trust or on commission. It is conceded that, 
if they specified the sum thereof applicable to the property cov- 
ered by the policy in suit, they would be concurrent; but it is 
insisted that, as they are, an adjustment cannot be readily made. 
The provision as to contribution provides for such adjustment, 
and the fact that it may not be so easily made as if the policies 
each covered only the same property is no reason for holding 
them to be nonconcurrent.” 

In Washburn-Halligan C. Co. vs. Merchants’ B. M. F. Ins. 
Co., 110 Iowa, 423, 81 N. W. 707, 80 Am. St.- Rep. 311, the 
court said :— 





1336 Insurance Law Journal Vol. 42. [ Sept., 1913. 


“Here the clause ‘other concurrent insurance permitted’ did 
no more than wipe out the prohibition of the policy. The haz- 
ard of excessive insurance was entirely waived, and, in so far 
as the risk was concerned, it was immaterial whether the ad- 
ditional insurance was on one or all the items covered by the 
defendant’s contract. ‘Concurrent insurance,’ under the cir- 
cumstances, means any insurance running with that of the de- 
fendant, and sharing its risk. If so, it would include policies 
covering, not only a part of defendant’s risk, but all of it, and 
more.” 

It seems reasonably clear that an ordinary man, reading the 
rider on the policy, would not find in the word “concurrent” 
the meaning which the plaintiff in error now seeks to give it. 
Where a policy is susceptible of two constructions, either of 
which may be given without violence to the words used, the 
construction most favorable to the assured will be adopted; and, 
in ascertaining the meaning of ambiguous provisions, assistance 
is often found in the practical construction given thereto by 
the parties to the contract. In this case both parties to the con- 
tract gave it the construction which the defendant in error con- 
tends for. The evidence that the defendant in error gave in 
that construction is that it proceeded to procure the insurance 
which it did, assuming that it was permissible to do so under 
the contract. The evidence that the plaintiff in error so under- 
stood the contract is found in the correspondence between the 
parties after the loss. The fire occurred on August 10, 1911. 
Within sixty days thereafter the defendant in error gave the 
plaintiff in error a statement setting forth, among other items, 
all the insurance on the property, and the terms of the policies 
thereon. Thereafter, during the months of October, November, 
and December, 1910, written communications passed between 
the parties, in which, to all appearance, all of the insurance 
was treated as concurrent. The matter of the difference between 
the parties was that the defendant relied upon the clause of 
its policy relating to the proportion of the loss to be borne as 
affected by the total amount of the insurance. On January 3, 
1911, the plaintiff in error submitted a proposition for arbitra- 
tion, in which all the insurance was treated as concurrent, and 
in which forms for findings were submitted, among others, as 
to the liability of the Lloyd’s underwriters and the St. Paul 
Fire & Marine Insurance Company. It does not appear that 
prior to the time of filing its answer herein, which was in July, 
1911, the plaintiff in error never claimed that the other insurance 
was not concurrent, or that its policy had been voided. 

The argument of the plaintiff in error that the purpose of 
the prohibition in the policy against other insurance is to avoid 
the moral hazard involved in over insurance, and that such 
moral hazard would be enhanced by marine policies, which pro- 
vide for payment only in case of total loss, is not convincing as 
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applied to the present case. The plaintiff in error voluntarily 
removed its restriction upon other insurance, and placed no 
limitation upon the amount of the concurrent insurance which 
it permitted. Under that permission, overinsurance might have 
been placed on the property under policies differing in no essen- 
tial feature from that of the plaintiff in error. The fact-that 
some of the policies which were taken out were marine insurance 
does not indicate any enhancement of the moral risk. It is true 
that the policies herein were not concurrent in kind or in method 
of adjustment with the policy ot the plaintiff in error; but they 
were concurrent in time and concurrent as to the property which 
they covered. If the plaintiff in error intended that the con- 
current insurance should be identical with its own, it should 
have expressed that meaning in terms so clear as to admit of 
no doubt, and it would have been a simple matter to do so. .We 
think that the contract was susceptible of the construction which 
the court below gave it, and that there was no error in‘ the 
rulings, or the instructions, or refusal to instruct. 
The judgment is affirmed. 


———_$e@—____—__ 


SUPREME COURT OF GEORGIA. 


BEASLEY 
vs. 


PHNIX INS. CO* 


SAME 
US. 


ATHENS MUT. INS. CO* 


FIRE POLICY—ADDITIONAL INSURANCE—WAIVER. 


The policies of insurance upon which the respective actions were brought 
insured a certain stock of goods in stated amounts, and were is- 
sued subject to the following, among other, express conditions and 
stipulations, viz.: “One thousand dollars other insurance permitted.” 
“This entire policy unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void if the insured now has or 
shall hereafter make or procure any contract of insurance, whether 
valid or not, on property covered in whole or in part by this policy.” 
This policy is made and accepted subject to the foregoing stipulations 
and conditions: * * * No officer, agent, or other representative 
of this company shall have the power to waive any pro- 


* Decision rendered, June 13, 1913. 78 S. E. Rep. 722. Syllabus by the 
Court. 


Vol. XLII.—84 





1338 Insurance Law Journal Vol. 42. —[Sept., 1913. 


vision or condition of this policy, except as by the terms 
of this policy may be the subject of agreement indorsed 
hereon or added hereto, and as to such provisions and con- 
ditions no officer, agent, or representative shall have such 
power or be deemed or held to have waived such provisions or 
conditions unless such waiver, if any shall be written upon or at- 
tached hereto, nor shall any privilege or permission affecting the 
insurance under this policy exist or be claimed by the insured un- 
less so written or attached.” Held, that the company did not waive 
its right to plead as a defense that the policies had been rendered 
void because the insured, in violation of their terms and conditions, 
without the consent of the company, had taken out additional insur- 
ance on the stock of goods in a sum larger than that authorized by 
the policies; nor was the company estopped from setting up such 
defense, by reason of the facts, sought to be proved, that the agent, 
who issued the policies, knew for some ten days prior to the fire 
which destroyed the goods that the insured had, subsequently to 
the issuance of the policies sued on, procured such excessive addi- 
tional insurance, and failed during that time to notify the insured 
that the policies had been forfeited, and also failed to return the 
unearned portion of the premiums, but by oral statements led the 
insured to believe that the policies were then in force, and urged 
the insured to allow him to write other insurance on the goods. 
Morris vs. Orient Ins. Co., 106 Ga. 472, 33 S. E. 430; Lippman vs. 
Etna Ins. Co., 108 Ga. 391, 33 S. E. 897, 75 Am. St. Rep. 62; Id., 
120 Ga. 247; 47 S. E. 593; Johnson vs. A2tna Ins. Co., 123 Ga. 404, 
51 S. E. 339, 107 Am. St. Rep. 92; Athens Mutual Ins. Co. vs. 
Evans, 132 Ga. 703, 64 S. E. 993; Civil Code, § 2489; 2 Cooley’s 


Briefs on Insurance, 1045. 
(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


Error trom Superior Court, Mitchell County; Frank Park, 
Judge. 

Actions by Mrs. M. J. Beasley against the Phoenix Insurance 
Company and against the Athens Mutual Insurance Company. 
Judgment for defendants, and plaintiff brings error. Affirmed. 


Port & Bennet, of Albany, for Plaintiff in Error. 
Staton & Puiwurps, of Atlanta, and E. E. Cox, of Camilla, 
for Defendants in Error. 
Fisu, C. J. 
A nonsuit was properly awarded in each case. Judgment 
affirmed. All the Justices concur. 





Fire, &c.] Southern States Fire & Cas. vs. Nelson. 


SUPREME COURT OF MISSISSIPPI. 


SOUTHERN STATES FIRE & CASUALTY INS. CO. 
US. 


NELSON (No. 15,993.)* 


Appeal from Circuit Court, Lawrence County; A. E. 
Weathersby, Judge. 

Action by Mrs. E. A. Nelson against the Southern States Fire 
& Casualty Insurance Compaiy. Fro: a judgment for plaintiff, 
defendant appeals. Reversed, and su:. uismissed. 


McLaurin, ARMIST“AD & BRIEN, of Vicksburg, for Appellant. 
G. Woop MaceEr, of Monticello, for Appellee. 


Cook, J. 
For the reasons given in the opinion this day filed in the case 
styled No. 16,004, Interstate Fire Insurance Co. vs. Mrs. E. A. 
Nelson, 62 South. 426, this case is reversed, and the suit dis- 
missed. 


* Decision rendered, June 16, 1913. Suggestion of error overruled 
July 7, 1913. 62 S. Rep. 426 


— ———e@—____—__ 


INTERSTATE FIRE INS. CO. vs. NELSON. (No. 16,004.)* 
(Supreme Court of Mississippi.) 


FIRE INSURANCE—PROPERTY COVERED BY POLICY. 


A two-story sample room, connected with a hotel by a covered board walk, 
and used for commercial travelers who are guests of the hotel to dis- 
play their.wares to prospective buyers and for storage rooms, is within 
a fire policy covering the hotel and additions thereto attached, and 
subsequent insurance on the sample room alone is within the policy 
permitting concurrent insurance to a specified amount. 


(For other cases, see Insurance, Cent. Dig. §§ 856-873; Dec. Dig. § 336.) 


FIRE INSURANCE — CONCURRENT INSURANCE — STIPULA- 
TIONS—ENFORCEMENT. 

A fire policy stipulating for concurrent insurance up to a specified amount 
is valid and will be enforced, and concurrent insurance in excess of 
the amount specified invalidates the policy as therein provided. 

(For other cases, see Insurance, Cent. Dig. §§ 856-873; Dec. Dig. 336.) 


* Decision rendered, June 16, 1913. Suggestion of Error overruled 
July 7, 1913. 62 S. Rep. 425. 
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FIRE INSURANCE—AGENCY—CANCELLATION OF POLICY. . 


An agency to procure fire insurance does not necessarily confer power to 
cancel insurance; but such an agency terminates when the insurance is 
procured and the policy delivered to the principal. 

(For other cases, see Insurance, Cent. Dig. §§ 500, 516, 517; Dec. Dig. § 
238.) 


Appeal from Circuit Court, Lawrence County; A. E. Weathersby, 
Judge. 

Action by Mrs. E. A. Nelson against the Interstate Fire Insurance 
Company. From a judgment for plaintiff, defendant appeals. Reversed 
and remanded in part, and reversed and judgment of dismissal entered in 
part. 


McLaurin, ARMISTEAD & BRIEN, of Vicksburg, for Appellant. 
G. Woop Macee, of Monticello, for Appellee. 


——_—--_$e@—__—_——_- 


KEYS & KEYS vs. MECHANICS’ & TRADERS’ INS. CO. 
oF NEw Or.LEaAns, La.* 
(Supreme Court of Oklahoma.) 


(The facts in this case are identical with those of Keys & Keys vs. 
Williamsburgh City Fire Ins. Co. and Keys et al. vs. Phoenix Ins. Co., 
132 Pac. 818, decided at this term of court.) 


* Decision rendered, May 20, 1913. 132 Pac. Rep. 819. Syllabus by 


the Court. 


—_—— $e q@—__ -—__—_- 


KEYS Et aL. vs. PHCQENIX INS. CO.* 
(Supreme Court of Oklahoma.) 
(The facts in this case are identical with those of Keys & Keys vs. 


Williamsburgh City Fire Ins. Co. and Keys & Keys vs. Mechanics & 
Traders Ins. Co.) 


* Decision rendered, May 27, 1913. 132 Pac. Rep. 820. Syllabus by 
the Court. 


—-——— +e —-——_ 


SAMAHA vs. FARMERS’ FIRE INS. CO. New York, Pa.* 
(Court of Errors and Appeals of New Jersey.) 


ACTIONS ON POLICY—INSTRUCTIONS—BURDEN OF PROOF. 


Where fire insurance companies defended an action on the ground that 
the insured misrepresented the ownership of the goods at the time 
the policies were issued and also that he was not the owner of the 


* Decision rendered, June 18, 1913. 87 Atl. Rep. 442. 
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goods at the time of the fire, an instruction that where the compa- 
nies claim misrepresentation by the insured the burden of proving 
it was upon them, was not erroneous as instructing the jury that 
the companies must prove the ownership of the goods at the time of 
the fire. 

— ooo) cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. 


ACTIONS ON POLICIES—BURDEN OF PROOF—AVOIDANCE 
OF POLICIES. 

Where fire insurance companies defended on the ground of misrepresen- 
tation in securing the insurance, they must prove the misrepresenta- 
tion, even though such proof involves a dispute as to the insurable 
interest in the goods. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 


ACTIONS ON POLICIES —INSTRUCTIONS—AVOIDANCE OF 
THE POLICY—OWNERSHIP OF THE GOODS. 

Where the defense to an action on fire insurance policies was that the 
accused misrepresented the ownership of the goods when he secured 
the insurance in 1907, it was proper for the court to submit to the 
jury the question whether the bills of sale admitted in evidence, 
which were given by the insured in 1904, covered any of the goods 
insured, there being evidence from which they could find that the 
bills of sale covered different goods. 

(For on) cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. 
§ 669. 


CROSS-EXAMINATION—QUESTIONS—REPETITION. 


Where no reason is given why questions should be repeated, it is within 
the discretion of the trial court to refuse to allow a cross-examiner 
to ask questions on subjects already fully covered by the cross-ex- 
amination. 


(For other cases, see Witnesses, Cent. Dig. §§ 827, 828; Dec. Dig. § 245.) 


Appeal from Supreme Court. 

Action by Abraham Samaha against the Farmers’ Fire Insurance 
Company of New York, Pa. Judgment for the plaintiff and defendant 
appeals. Affirmed. 


Bourcgois & McCoutoms of Atlantic City, for Appellant. 
CHARLES S. Moore, of Atlantic City, for Respondent. 


00 


WOOLWINE ws. MASON Er at.* 


(Supreme Court of Tennessee.) 


FIRE INSURANCE—CONTRACTS BY FOREIGN INSURANCE 
COMPANIES—VALIDITY. 


Under Shannon’s Code, §§ 3274-3369, making it unlawful for any insur- 
ance company to make a contract of insurance, except as authorized 
by law, and prescribing the terms on which foreign insurance com- 


* Decision rendered, May 31, 1913. 157 S. W. Rep. 682. 
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panies may be authorized to do business in the state, and making 
any person soliciting insurance on behalf of a foreign insurance 
company not complying with the law guilty of a misdemeanor, and 
authorizing licensed insurance brokers to place insurance with for- 
eign companies, a contract of insurance made by a foreign insurance 
company not authorized to do business in the state, through an agent 
not an insurance broker, is unlawful. 


(For other cases, see Insurance, Cent. Dig. §§ 27, 32; Dec. Dig. § 25.) 
eee CONTRACTS—LIABILITY OF 
AGENT. 


Under Shanon’s Code, § 3316, making an agent personally liable on all 
contracts of insurance unlawfully made by him in behalf of any 
insurance company not authorized to do business in the state, an 
agent not a licensed insurance broker, who procures through another 
agent in a sister state insurance contracts from foreign insurance 
companies not authorized to do business in the state, is liable to the 
amount of the policies so obtained, though insured knew of the 
violation of the law. 


(For other cases, see Insurance, Cent. Dig. §§ 27, 32; Dec. Dig. § 25.) 


Appeal from Chancery Court, Shelby County; Francis Fentress, 
Chancellor. 

Suit by L. M. Woolwine against Carrington Mason and another. 
From a decree of dismissal, complainant appeals. Reversed and ren- 
dered. 


G. J. McSpappen, of Memphis, for Appellant. 
Henry Crart, of Memphis, for Appellees. 


NALLEY vs. HOME INS. CO.* 


(Supreme Court of Missouri. Division No. 1.) 


REGULATION OF POLICY—POWER OF LEGISLATURE. 


The Legislature can prescribe a uniform insurance policy to be used within 
the state. 


(For other cases, see Insurance, Cent. Dig. § 3; Dec. Dig. § 3.) 


DELEGATION OF LEGISLATIVE AUTHORITY. 


Act. 1895, p. 194 (Rev. St. 1909, § 7030), providing that insurance companies 
shall agree upon a uniform policy for use in the state, which shall be 
approved of by the insurance commission, is invalid as an improper 
delegation of legislative authority, for while the Legislature may direct 
the adoption of a uniform policy, the duty is a legislative one which 
cannot be delegated. 

(For other cases, see Constitutional Law, Cent. Dig. $$ 94-102; Dec. Dig. § 
62.) 


INVALIDITY OF PART—EFFECT. 


The invalidity of part of a statute will not affect the remainder, where the 
invalid portion can be carved from the act and leave a good law and 


* Decision rendered, May 31, ¥913. 157 S. W. Rep. 7609. 
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one within the legislative intent, but, if the remainder be dependent 
upon the invalid portion, the entire law falls. 


(For other cases, see Statutes, Cent. Dig. §§ 58-66, 195; Dec. Dig. § 64.) 


PLURALITY OF SUBJECTS. 


Acts 1895, p. 1904 (Rev. St. 1909, § 7030), entitled an act relating to fire in- 
surance and form of policies, which provides for the adoption of a 
uniform policy, for the giving of notice thereunder, and that no 
company should take a risk at a ratio greater than three-fourths of the 
value of the property insured, and that when taken its value shall not 
be questioned, is not invalid under Const., art. 4, § 28, requiring legis- 
lative provisions being germane to the form of fire insurance policies 
and the broadness of the title not affecting the validity. 


(For other cases, see Statutes, Cent. Dig. §§ 141-144; Dec. Dig § 113.) 


TITLE OF ACT—“FIRE INSURANCE POLICY.” 

Act 1895, p. 194 (Rev. St. 1909, § 7030), entitled an act relating to fire 
insurance and the form of policies thereof, is not invalid because the 
body of the act has reference to risks by fire or lightning, as in 
ordinary parlance, a fire insurance policy is one which covers loss by 
both fire and lightning. 


(For other cases, see Statutes, Cent. Dig. §§ 141-144; Dec. Dig. § 113.) 


VALUED POLICY LAW—TORNADO INSURANCE— “FIRE IN- 
SURANCE.” 

Act 1895, p. 194 (Rev. St. 1909, § 7030), providing that no cman shall 
take a risk on any property at a ratio greater than three-fourths of the 
value thereof, and when taken its value shall not be questioned in any 
proceeding, when construed with its title which has reference only to 
fire insurance, does not apply to tornado insurance; the term 
“fire insurance” not including insurance against tornadoes. 


(For other definitions, see Words and Phrases, vol. 3, p. 2818.) 
Woodson, P. J., dissenting in part. 


Appeal from Circuit Court, Pike County; J. H. Eby, Judge. 
Action by T. J. Nalley against the Home Insurance Company. From 
a judgment for plaintiff, defendant appeals. Reversed and remanded. 


J. D. Hostetter, of Bowling Green, and FyKe & Sniper, of Kansas 
City, for Appellant. 
PEARSON & Pearson, of Louisiana, Mo., for Respondent. 


STATE MUT. FIRE INS. CO. vs. TAYLOR.* 
(Court of Civil Appeals of Texas. Dallas.) 


MOTION FOR NEW TRIAL—OBJECTION TO CHARGES. 
It is not necessary that the action or ruling of the court in the giving and 
refusing of charges be included in the motions for a new trial. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 1743, 1753; Dec. 
Dig. § 301.) 


* Decision rendered, May 17, 1913. Rehearing denied, June 7, 1913. 
157 S. W. Rep. 950. 
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INSTRUCTION—APPLICATION TO EVIDENCE. 


Where the evidence in an action on a policy of fire insurance warranted the 
finding that the verbal contract: insuring plaintiff's property was 
entered into as alleged, and comprehended the time, the premium, and 
the rate of premium, defendant’s requested instruction of a verdict on 
the ground that the evidence had not shown the terms of the policy, 
the premium, or the rate of the premium was properly refused as 
being inapplicable to the evidence. 


For ter cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. § 


REQUESTED INSTRUCTION—GIVEN INSTRUCTION. 


Requested instructions which, in so far as they embodied correct propo- 
sitions of law, were covered by the court’s main charge, were properly 
refused. 


(For other cases, see Trial, Cent. Dig. §§ 651-659; Dec. Dig. § 260.) 


PRESENTATION OF GROUNDS OF REVIEW—ABSENCE OF RE- 
QUEST FOR CHARGE. 

An error of omission in a charge of the court furnishes no ground for a 
reversal, in the absence of a request for a correct charge on the sub- 
ject. 


(F * te cases, see Appeal and Error, Dec. Dig. § 216; Trial, Cent. Dig. 
30. 


VALIDITY OF ORAL CONTRACT—MUTUAL COMPANIES. 


A contract of insurance can be effected by parol in the absence of any re- 
quirement of the by-laws or charter of a mutual insurance company, or 
of any statutory provision, and its oral contract of insurance or 
executory agreement to insure, which leaves nothing to be done but 
to issue and deliver the policy, is valid. 


(For other cases, see Insurance, Cent. Dig. §§ 188-193, 203-209; Dec. Dig. §§ 
128, 131.) 

POWERS OF AGENTS—CREDIT FOR PREMIUMS. 

A general agent of an insurance company, even though in violation of the 
rules and regulations of his principal, may give credit for premiums. 

(For other cases, see Insurance, Cent. Dig. §§ 231-245; Dec. Dig. § 137.) 


REQUISITES OF CONTRACT—RATE OF PREMIUM. 


While the rate is an element of the contract which must be agreed upon, 
yet where the policy is for one year, and the proximate amount of the 
premium is known, and the exact amount is a mere matter of calcula- 
tion, and the applicant agrees to pay whatever amount the premium 
should be, the contract can be enforced. 


(For other cases, see Insurance, Cent. Dig. §§ 231-245; Dec. Dig. § 137.) 







































Appeal from Dallas County Court; W. F. Whitehurst, Judge. 
Action by D. F. Taylor against the State Mutual Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


MANGUIN & TowNsEND, of San Antonio, and TERRELL & DonNELLEY, of 
Dallas, for Appellant. 


Woop & Woon, of Dallas, for Appellee. 
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STATE Ex REL, HARTFORD FIRE INS. CO, vs. FITZPAT- 
RICK, Strate Tax CoLLector.* 
(Supreme Court of Louisiana.) 


INSURANCE COMPANIES. 


Under the general license law (Act No. 171 of 1898, p. 387) a fire in- 
surance company owes but one license, based on the total gross an- 
nual premiums for the preceding year; and the State Tax Col- 
lector has no authority to demand a-license for each kind of prop- 
erty insurance carried on by the company under its charter and 
the laws of this state. 


(For other cases, see Insurance, Cent. Dig. § 6; Dec. Dig. § 7.) 


Appeal from Civil District Court, Parish of Orleans; Fred D. 
King, Judge. 

Action by the State, on the relation of the Hartford Fire Insurance 
Company, against John Fitzpatrick, Tax Collector. From a‘ judgment for 
plaintiff, defendent appeals. Affirmed. 


WILLIAM W. WESTERFIELD, of New Orleans, for Appellant. 
Hatt, Monrort & LEMANN and Howe, FENNER, SPENCER & COCKE, 
all of New Orleans, for Appellee. 


* Decision rendered, June 9, 1913 62 South. Rep. 494. Syllabus by 
the Court. 


WADLEIGH et ar. vs. HOME INS. CO. tr a.* 
(Supreme Court of Oklahoma.) 


FIRE INSURANCE—BOOKS OF ACCOUNT. 


A book showing “all purchases and sales, both for cash and credit” 
within the meaning of a warranty in a policy of insurance, requiring 
the insured to keep a set of books showing a complete record of 
business transacted, including all such purchases and sales, need 
only be such as will show these matters to a man of ordinary intel- 
ligence, but plaintiffs’ ledger, showing the amount of cash deposited 
at intervals of from one to four days in the bank, after deducting all 
expenses of the business for each day of the risk preceding the fire, 
is not a substantial compliance with said warranty. 


(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


* Decision rendered, June 10, 1913. 132 Pac. Rep. 1111. Syllabus by 
the Court. 
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Error from Superior Court, Pittsburg County. 

Action by F. A. Wadleigh and others against the Home Insurance 
Company and others. Judgment for defendants, and plaintiffs bring 
error. Affirmed. 


Wma. H. Futter and Georce M. Porter, both of McAlester, for 
Plaintiffs in Error. 
, a Crockett & JouHNnson, of Oklahoma City, for Defendants 
in Error. 


OLIKER vs. WILLIAMSBURGH CITY FIRE INS. CO.* 
(Supreme Court of Appeals of West Virginia.) 


WARRANTIES AGAINST CHATTEL MORTGAGES—PAROL 
EVIDENCE. 


If the property insured by a policy be personal property, and at the time 
of the contract no written application is required, and none made, 
and no information or notice is given the insurer or its agent, and 
there was no inquiry of or representation by the insured respecting 
the existence or nonexistence of chattel mortgages or deeds of trust 
on the property, and the insurer at or before the delivery of the 
policy has had no information concerning the same, and the in- 
sured accepts the policy, with the affirmative warranties therein 
against such incumbrances, which by the terms of the policy will 
render it void, the contract will be enforced according to its terms, 
unless such warranties be waived, as provided therein, and oral 
evidence of prior or contemporaneous oral agreements will not be 
received to vary or contradict the terms of the policy. 


(For other cases, see Evidence, Cent. Dig. §§ 1719, 1723-1763, 1765-1845, 
2030-2047 ; — Dig. § 441; Insurance, Cent. Dig. §§ 636-651; Dec. 
Dig. § 283. 


WARRANTIES AGAINST CHATTEL MORTGAGES—BREACH— 
WHAT CONSTITUTES. 


Though an existing chattel mortgage or deed of trust be void, as to 
creditors, being good as between the parties, it will constitute a 
breach of the warranty in such policy against incumbrances, voiding 
it, unless waived by the insurer as provided in the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 636-651; Dec. Dig. § 283.) 


Error to Circuit Court, Marion County. 

Action by Rebecca B. Oliker against the Williamsburgh City Fire 
Insurance Company. Judgment for plaintiff, and defendant brings er- 
ror. Reversed and rendered. 


Davis & Davis and E. B. TempLeman, both of Clarksburg, for 
Plaintiff in Error. 

W. S. MerepitH, M. M. Neety, and R. J. Assaticcuio, all of Fair- 
mont, for Defendant in Error. 


* Decision rendered, ~ May 6, 1913. Rehearing denied, June 30, 1913. 
78 S. E. Rep. 746. Syllabus by the Court. 








Fire, &c.] | Oklahoma Fire Ins. Co. vs. Wagester. 


OKLAHOMA FIRE INS. CO. ws.. WAGESTER.* 
(Supreme Court of Oklahoma.) 


FICTITIOUS NAMES—FILING CERTIFICATE OF NAMES OF 
PARTNERS. 

Sections 5023 and 5025, Comp. Laws, 1909, do not apply to an individual 
who does business under a fictitious or trade name. 


(For other cases, see Partnership, Cent. Dig. §§ 87-91; Dec. Dig. § 64.) 


PROOF OF LOSS—WAIVER BY INSURER. 


A provision of a fire insurance policy, requiring proof of loss to be fur- 
nished the company within 60 days from the date of the fire, is waived 
by the company by denying within said time liability under the policy 
upon other grounds than failure to furnish proof of loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 559.) 


Oe ert POLICY—STIPULATIONS AS TO TIME OF BRING- 
IT 


The provision of a fire insurance policy, providing that no suit or action on 
the policy shall be sustainable unless commenced not later than six 
months next after the loss or damage occurs, is rendered void by 
section 1128, Comp. Laws. 1909. 

— other cases, see Insurance, Cent. Dig. §§ 1540, 1544-1550; Dec. Dig. § 

22.) 


(Additional Syllabus by the Editorial Staff.) 


MATTERS OF PRESUMPTION—COMPLIANCE WITH LAW. 


In an action by a partnership it need not be alleged that Comp. Laws 1909, 
§§ 5023, 5025, requiring the filing of a certificate of the names of the 
partners where a fictitious name or designation is used, is not required, 
as it is presumed that the law has been complied with. 


(For other cases, see Pleading, Cent. Dig. § 11; Dec. Dig. § 7.) 


Error from District Court, Muskogee County; John H. King, Judge. 

Action by Juliza Wagester, doing business as Wagester Sisters, 
against the Oklahoma Fire Insurance Company. From a judgment for 
plaintiff, defendant brings error. Affirmed. 


Brook & Brook, of Muskogee, for Plaintiff in Error. 
MurpHey & NorrsIncer, of Muskogee, for Defendant in Error. 


Pe Decision rendered, June 10, 1913. 132 Pac. Rep. 1071. Syllabus by the 
ourt. 

























PRIVILEGE—CIVIL ACTION—PENALTY. 





1348 Insurance Law Journal Vol. 42. — [Sept., 1913. 


HAVEY, INsurANCE Com’r, vs. HANCOCK MUT. FIRE 
INS. CO.* 


(Supreme Judicial Court of Maine.) 


PETITION FOR DECREE AUTHORIZING ASSESSMENT — 
HEARING—STATUTE. 


Under Rev. St. c. 49, § 68, relating to injunction by the Insurance Com- 
missioner against an insurance company deemed to be insolvent, and 
authorizing any justice of the court to do any other act conformable to 
the general rules of chancery practice which, in his opinion, is requi- 
site for the safety of the public and for the best interest of all 
parties concerned, which decrees he may in like manner enforce, the 
general rules of chancery practice authorized a receiver’s petition for 
a decree to authorize an assessment to be made returnable in vacation; 
sections 36-40, relating to assessments by mutual companies, applying 
only to cases arising when the company is a going concern. 
(For other cases, see Insurance, Cent. Dig. §§ 94-97; Dec. Dig. § 71.) 


Report from Supreme Judicial Court, Hancock County, at Law. 


Scott Witson, Atty. Gen., for Plaintiff. 
Hare & HamMLin, of Ellsworth, for Defendant. 


* Decision rendered, June 20, 1913. 87 Atl. Rep. 51. 


AMERICAN CENT. INS. CO. vs. PEPPER.* 
(Court of Appeals of Alabama.) 


Const. 1901, § 6, providing that in all criminal prosecutions accused shall 


not be compelled to give evidence against himself, is to be liberally 
construed; and hence where plaintiff in a suit on a fire policy also 
sought to recover a penalty in addition of 25 per cent on the ground 
that defendant was a member of an underwriters association of in- 
surers to fix rates as provided by Code 1907, § 4594, defendant was 
privileged to refuse to answer interrogatories propounded under 
section 4049 et seq., providing for the examination of an adverse party, 
on the ground that to answer the interrogatories as to defendant’s 
connection with such insurance association would tend to expose him 
to a penalty or forfeiture. 


(For other cases, see Witnesses, Cent. Dig. §§ 1011, 1026-1037; Dec. Dig. 





§ 297.) 









S. Rep. 397. 


* Decision rendered, April 23, 1913. Rehearing denied May 8, 1913. 62 










Fire, &c.] Dixie Fire Ins. Co. vs. Am. Bonding Co. 1349 


Appeal from City Court of Talladega; Cecil Browne, Judge. 

Action by J. H. Pepper against the American Central Insurance Com- 
pany. - Judgment by default for failure to answer interrogatories and 
defendant appeals. Reversed and remanded. e 


Knox, Acker, Dixon & Sims, of Talladega, for Appellant. 
RuippLe & Burt, of Talladega, and Rippe, Extis, Rippte & Pruett, of 
Goodwater, for Appellee. 


—————_$ +o 


DIXIE FIRE INS. CO. vs. AMERICAN BONDING CO.* 
(Supreme Court of North Carolina.) 


SPECIAL ISSUES—SUFFICIENCY. 


Where the issues submitted embraced the controverted facts set out in the 
pleadings and afforded defendant an opportunity to make every pos- 
sible defense, they were not subject to exception. 


(For other cases, see Trial, Cent. Dig. §§ 828-833; Dec. Dig. § 350.) 


CONSTRUCTION—LAW GOVERNING. 


Where, as required by a contract between an insurance company and its 
general agent in Illinois, he procured from a bonding company a bond 
indemnifying the insurance company against loss through his embez- 
zlement or default, which when executed was intended to be trans- 
mitted and delivered to the insurance company for its approval, and 
which was approved and accepted by it at its home office in this state, 
the bond was to be construed and enforced under the laws of this state, 
and hence in an action thereon it was immaterial whether there had 
been any breach under the laws of Illinois. 


(For other cases, see Insurance, Cent. Dig. § 293; Dec. Dig. § 147.) 
ACTS CONSTITUTING. 


Fraudulent and felonious conversion of a principal’s money by an agent 
to his own use constitutes “embezzlement” under the laws of this state. 

(For other cases, see Embezzlement, Cent. Dig. §§ 13-15; Dec. Dig. § 14.) 

(For other definitions, see Words and Phrases, vol. 3, pp. 2350-2358; vol. 
8, p. 7649.) 

NOTICE TO INDEMNITOR—QUESTIONS OF LAW OR FACT. 

Whether a delay of five days by an employer in giving notice of an em- 
ployees embezzlement to a company which had agreed to indemnify it 
against such embezzlement after the employer learned thereof was 
an unreasonable delay was a question of law for the court. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 


§ 668 


NOTICE TO INDEMNITOR—FAILURE TO GIVE—EFFECT. 


Where a bond given to indemnify an employer against the embezzlement 
or default of an employee expressly provided that the failure to 
comply with some of its provisions should render it void, but did not 
so provide with reference to a provision requiring immediate notice 


* Decision rendered, May 28, 1913. 78 S. E. Rep. 430. 
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by telegraph and in writing of the discovery of any default or loss, 
and such provision was not made a condition or express warranty, 
the failure to give immediate notice by telegraph did not relieve the 
indemnitor of liability, where written notice was given five days after 
discovery of the default. 


(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec Dig. § 539.) 
CONTRACT LIMITATIONS—STATUTORY PROVISIONS. 


Where a bond given to an insurance company in this state to indemnify it 
against the embezzlement or default of an agent provided that no 
suit or proceeding at law or in equity should be brought against the 
surety after the expiration of six months from the end of the time 
during which, under the bond, the employer’s claim might be filed 
with the surety, and also provided that the employee should have 30 
days within which to make good any loss sustained by the employer, 
an action on the bond was properly brought within one year and 30 
days after the discovery of the employee’s default, under Revisal 1905, 
§ 4809, providing that no insurance company authorized to do business 
in this state shall make any condition or stipulation in its contracts 
limiting the time within which suit or action may be commenced there- 
on to less than one year after the cause of action accrues. 


(For other cases, see Insurance, Cent. Dig. §§ 1540, 1544-1550; Dec. Dig. 
§ 622.) 


CONCLUSIVENESS OF JUDGMENT AGAINST PRINCIPAL AS 
AGAINST INDEMNITOR. 


In an action on an employer’s indemnity bond against the indemnitor, a 
judgment against the employee for the employer’s loss due to the 
employees embezzlement or default was admissible but was prima facie 
evidence only of the amount of the indemnitor’s liability and might 
be impeached by it for fraud, collusion, or mistake. 

™ — see Insurance, Dec. Dig. § 61614; Judgment, Cent. Dig. 

1224. 


ADMISSIONS—PRINCIPAL AND SURETY. 


In an action on a bond given to indemnify an employer against the 
default or embezzlement of an employee, the declarations of the 
employee after the employment was terminated were not admissible 
against the indemnitor, since they were not part of the res geste, 
and the admissions of the principal are receivable against suret 
only when made during the transaction of the business for which 
the surety is bound so as to become a part of the res geste. 


(For other cases, see Evidence, Cent. Dig. §§ 989-903; Dec. Dig. § 252.) 


INSTRUCTIONS—ASSUMING FACTS TO HAVE BEEN PROVEN. 


In an action on an employer’s indemnity bond, where the fact of the 
employee’s embezzlement was not admitted, and there was only prima 
facie evidence of the amount, the court erred in charging that there 
was no controversy about the fact of embezzlement, and the only 
question was whether it was with a fraudulent intent. 


(For other cases, see Trial, Cent. Dig. §§ 420-431, 435; Dec. Dig. § 191.) 


Appeal from Superior Court, Guilford County; Peebles, Judge. 

Action by the Dixie Fire Insurance Company against the American 
Bonding Company and another. Judgment for plaintiff, and the de- 
fendant named appeals. New trial ordered. 


Atrrep S. WyLiie and Tuos, J. SHaw, both of Greensboro, for 
Appellant. 
Brooks, Sapp & HALL, of Greensboro, for Appellee. 








Marine.| Condon vs. Exton-Hall Brkge., &c., Agcy. 


MARINE. 
CITY COURT OF NEW YORK. 


TRIAL TERM. 


CONDON 
vs. 


EXTON-HALL BROKERAGE & VESSEL AGENCY.* 


BROKERS—AGENCY. 


A broker employed to secure insurance is agent for the insured and not 
for the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 99, 100; Dec. Dig. § 73.) 
AGENTS—POWERS—CANCELLATION OF POLICY. 


An agent employed merely td procure insurance has no implied authority 
to cancel or to accept an operative notice of cancellation. 
(For other cases, see Insurance, Cent. Dig. §§ 500-503; Dec. Dig. § 229.) 


AGENTS—LIABILITY—*MISFEASANCE”—“NONFEASANCE.” 


Where a brokerage agency employed to procure insurance undertook in 
the interest of the insurer to effect a cancellation of the insurance 
procured and entered upon its undertaking, but was negligent in 
failing to effect the cancellation, it was liable for the consequential 
loss to the insurer, though there was no consideration for its under- 
taking to effect the cancellation; the failure to complete the exe- 
cution of an engagement begun constituting an actionable “misfea- 
sance,” rather than a nonactionable “nonfeasance.” 

(For other cases, see Insurance, Cent. Dig. §§ 107-110; Dec. Dig. § 83.) 


(For other definitions, see Words and Phrases, vol. 5, p. 4535; vol. 5, pp. 
4821, 4822.) 
CONSIDERATION—SUFFICIENCY. 


An injury to one party or a benefit to another is a sufficient consideration 
for a promise. 


(For other cases, see Contracts, Cent. Dig. §§ 223, 224; Dec. Dig. § 51.) 


Action by John T. Condon against the Exton-Hall Brokerage 
& Vessel Agency to recover the amount paid on an insurance 
policy after notice to agent to cancel. Judgment for plaintiff. 


Carmopy & CARSWELL, of New York City, for Plaintiff. 
Couper? Bros., of New York City (Thomas Murray, of coun- 
sel), for Defendant. 
GREEN, J. 
The plaintiff in this action is the assignee of a claim for- 
merly belonging to four insurance companies; so hereinafter, for 
a complete comprehension of the facts, when reference is made to 


* Decision rendered, April, 1913. 142 N. Y. Supp. 548. 
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the plaintiff, the insurance companies are intended. The defend- 
ant is a corporation doing a general insurance business, procuring 
insurance for clients, and acting as agents in certain cases for in- 
surance companies, and issuing as such agents insurance poli- 
cies. It is conceded in the case at bar that the defendant com- 
pany was not the general agent for the issuing of policies for 
any of the companies plaintiff in this action. The defendant in 
the course of its business submitted a risk or application for in- 
surance upon a vessel lying in some Western waters, and 
the plaintiff issued the policy of insurance to the amount of 
$2,000. The policy was sent to the defendant, and subsequently 
delivered to the insured in the West. A short period of time 
elapsed, when plaintiff wrote to the defendant company, advis- 
ing it of its desire to cancel the policy, and stated in a letter dated 
November 8, 1911 :— 


“Kindly give. this your usual prompt attention, and in the 
meantime consider this letter in lieu of the usual five days’ 
notice of cancellation.” 

On November 10th the defendant wrote :— 

“We have ordered the cancellation of your policy, and as 
soon as received will return same to you.” 

On the same day the defendant company wrote to its corre- 
spondent or agency in the West, the Insurance Agency Com- 
pany, informing said company that defendant had received a 
letter from the plaintiff to effect cancellation of the policy in 
question, stating the reasons assigned by the plaintiff for the 
request, and further stated that defendant “did not see any rea- 
son why the risk was not desirable to write.” The defendant 
then concluded its letter as follows :— 

“You will therefore investigate and advice us. Please return 
the policy, and we will replace the amount for you elsewhere.” 


Nothing further was done, and on the 22d or 23d of No- 
vember the property insured was destroyed by fire. The plain- 
tiff thereafter paid the insured the amount of the policy, because 
it had never been canceled, and this action is now brought 
against the defendant to recover the amount so paid, upon the 
ground of defendant’s negligence in failing to take effective 
means to cancel the policy after the notice by plaintiff to the 
defendant contained in the letter of November 8th, heretofore 
referred to. 


The defendant resists the payment of plaintiff’s claim upon the 
ground that it was under no obligation to effect the cancella- 
tion, that its services were gratuitous, without consideration, 
and that it was under no legal obligation to cancel the policy in 
suit. This action is one not without its difficulties, and one not 
within the general run of actions, and for a proper under- 
standing of the legal principles applicable thereto it is neces- 
sary to state a few well-settled principles of law, in order to 
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observe by their statement the distinctions to be drawn from 
them in this case. 

[1] It is settled beyond controversy in this state that a broker 
who is employed to secure insurance is the agent for the in- 
sured, and not for the company. Northrup vs. Piza, 43 App. 
Div. 284, 60 N. Y. Supp. 363, affirmed without opinion 167 
N. Y. 578, 60 N. E. 1117; Morriss vs. Home Ins. Co., 78 Misc. 
Rep. 303, 139 N. Y. Supp. 674. 

[2] It is equally well settled that a broker or agent, employed 
merely for the purpose of procuring insurance, has no implied 
authority to cancel or to accept an operative notice of cancella- 
tion. See Richards, Ins. (3d Ed.) 388, 389, and cases cited. 
The situation thus presented is this: The defendant in this 
action was the agent in law for the insured, to procure the in- 
surance, not to destroy it, and consequently the notice of can- 
cellation served upon the defendant was of no avail to the 
plaintiff, for the evidence is entirely barren of any authority in 
defendant to accept or effect a cancellation of the policy. 

[3] The question arises, however, in this case whether the 
defendant can be held liable for undertaking to effect a can- 
cellation of the policy, even though his services were voluntary, 
gratuitous, and without consideration, and an examination of 
the facts in this case and the authorities convinces me that he 
is liable upon the theory of misfeasance; for I find as a fact 
from the evidence in this case that the defendant by its letters 
undertook to effect a cancellation of the insurance policy in 
question and was negligent in failing so to do. There is a dif- 
ference between nonfeasance and misfeasance. In Words and 
Phrases, vol. 5, p. 4535, this distinction is pointed out :— 

“The one being a total omission to do an act which one 
gratuitously promises to do, and the other a culpable negligence 
in the execution of the act. If a party makes a gratuitous en- 
gagement, and actually enters upon the execution of the business, 
and does it amiss through the want of due care, by which 
danger ensues to the other party, an action will lie for mis- 
feasance.” 

The leading case in this state and in the United States upon 
the question of nonfeasance end misfeasance is the case of 
Thorne vs. Deas, 4 Johns. 84, decided in 1809. In that case 
two men were the joint owners of a vessel. One of them 
voluntarily undertook to obtain insurance on the vessel, but 
neglected to do so. The vessel was lost, and in an action 
against the other owner by his joint owner it was held that no 
cause of action would lie for the nonfeasance, there being no 
consideration for the promise. In that case the court said 
(Kent, C. J., writing the opinion) :— 

“The chief objection raised to the right of recovery in this 
case is the want of a consideration for the promise. ‘The offer 
on the part of the defendant to cause insurance to be effected 

Vol. XLII.—85 
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was perfectly voluntary. Will, then, an action lie when one 
party intrusts the performance of a business to another, who 
undertakes to do it gratuitously, and who wholly omits to do 
it? If the party who makes this engagement enters upon the 
execution of the business and does it amiss, through the want of 
due care, by which damage ensues to the other party, an action 
will lie for this misfeasance, but the defendant never entered 
upon the execution of his undertaking, and the action is brought 
for the nonfeasance.” 

It will be observed that the distinction between nonfeasance 
and misfeasance is clearly pointed out, and it was there held 
that the undertaking, having been voluntary and never having 
been entered upon, no action for nonfeasance would lie. This 
case has settled the law upon the question involved in the case 
at bar, and it has been followed in every succeeding case, with- 
out qualification or distinction as to the principle therein laid 
down. In the case of Rose vs. United States Telegraph Co., 
29 N. Y. Super. Ct. 307, it was held that :— 

“A mere gratuitous offer to perform a service for another im- 
poses no legal obligation to perform such service; but if per- 
formance is undertaken, and it is done negligently or without 
due care, so that an injury ensues, an action will lie by the per- 
son injured.” 

See, also, Boniface vs. Relyea, 29 N. Y. Super. Ct. 405; 
Doupe vs. Genin, 31 N. Y. Super. Ct. 32; Nellis vs. De Forest, 
16 Barb. 62; Mechem Agency, § 478. 

The defendant in this action insists that plaintiff has wholly 
failed to show any consideration for the undertaking of de- 
fendant to effect cancellation of the policy, and claims the true 
test of detendant’s liability to be, before such can arise :— 

“The agreement must create an obligation. It must be an 
agreement enforceable at law.” 

And Counsel cites the case of Bustonaby Brothers vs. Re- 
vardel, 71 Misc. Rep. 207, 130 N. Y. Supp. 894, decided by me 
as a case in point. He further cites the case of Grossman vs. 
Schenker, 206 N. Y. 468, 100 N. E. 39, as authority for the 
proposition that :— 

“The general rule is that a promise, not under seal, made by 
one party with none by the other, is void; for unless both are 
bound, so that either can sue the other for a breach, neither is 
bound.” 

[4] With these general propositions of law I have no quar- 
rel, and concur fully in the law as there laid down; but the vice 
of defendant’s contention lies in the fact that they are not ap- 
plicable to the case at bar. ‘The theory of plaintiff’s cause is 
negligence, based upon defendant’s misfeasance, in undertaking 
to do that which, while voluntary and without consideration, 
was not accomplished through defendant’s negligence, and for 
this in my opinion an action will lie. This principle is well 
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stated, and arises so infrequently that it will bear repetition, in 
the case of Ainsworth vs. Backus, 5 Hun, 416, as follows :— 

“The rule seems to be well settled that if a person undertakes 
an employment or trust, and begins the performance of it, he 
is liable for any injuries which may result from his neglect, 
even though he may not have received any consideration for the 
promise. If he omit to do what he has thus agreed to accom- 
plish, the failure of the consideration excuses his omission. 
This is called a nonfeasance. If he begin the execution of his 
engagement and fail to complete, his failure is a misfeasance, 
and he becomes responsible. Wilkinson vs. Coverdale, 1 Esp. 
75; Thorne vs. Deas, 4 Johns. 84; Smedes vs. Bank of Utica, 
20 Johns. 372. The distinction thus recognized and applied rests, 
doubtless, upon the proposition that an injury to one party or 
a benefit to another is a sufficient consideration for a promise. 
Miller vs. Drake, 1 Caines, 45; Forster vs. Fuller, 6 Mass. 58, 
4 Am. Dec. 87; Smedes vs. Bank of Utica, 20 Johns. 380. In 
Wilkinson vs. Coverdale the defendant undertook, voluntarily 
and without consideration, to get a policy of insurance renewed 
on account of the plaintiff, but did it so negligently that no 
benefit was derived from it, and the action against him was 
allowed to proceed. In the case of Thorne vs. Deas, a case which 
was cited and approved in the Court of Errors in Smedes vs. 
Bank of Utica, supra, the doctrine of misfeasance was consid- 
ered, and the cases stated and reviewed. It was not questioned 
that a voluntary undertaking, which the promisor undertook 
to carry out, entailed upon him the penalty of neglect in the per- 
formance of this promise. The rule is founded in common sense, 
in equity, and in good faith.” 

The evidence in the case at bar, tried before the court with- 
out a jury, is almost wholly documentary, consisting of letters 
passing between the parties to this action, and they lead to the 
irresistible conclusion that the defendant undertook to effect 
a cancellation of the policy which is the subject of the suit, and 
negligently omitted to do so. In addition to the excerpts re- 
cited from the letters in this opinion, the letter from the de- 
fendant to the plaintiff, dated December 9, 1911, some weeks 
after the fire loss, is also important. It will be remembered that 
on November 8th plaintiff informed defendant to cancel the 
policy. Defendant under the date December 9th wrote :— 

“On November 8th you wrote us a letter in which you stated 
* * * you desired the policy canceled. * * * We replied 
to your letter, * * * and stated that we had ordered the 
cancellation of your policy. We wrote to the Insurance Agency 
Company [this company was defendant’s agent or correspondent 
in St. Louis, from whom defendant received the risk originally] 
on November 10th * * * asking if they would investigate 
the risk, and also requesting them to return your policy, and that 
we would replace the amount for them elsewhere. * * 
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The Insurance Agency Company replied under date of Novem- 
ber 18th, which letter was received on the 20th. Nothing was 
done by us with this letter. At the time of writing our first 
letter to the Insurance Agency Company on the Ioth inst., it 
was not our intention to replace the line at that time, but to 
draw out the facts from them, and, after getting these, if we 
still regarded the risk as desirable, to replace the line elsewhere, 
and as the facts elicited from the Insurance Agency showed the 
risk in our opinion to continue desirable, it was our honest inten- 
tion to replace the line elsewhere, but the loss occurred before 
this was actually done.” 

This letter, taken in conjunction with all the letters in the 
case, convinces me that the defendant, while it undertook to 
cancel the policy, nevertheless took a chance of the risk being 
safe. Defendant’s conduct lulled the plaintiff into the position 
of assuming defendant would carry out what it had undertaken 
to do, and if this defendant, for the purpose either of retaining 
a client or a premium, took the chance of continuing the policy 
by not canceling it as directed, and as it undertook to do, it must 
bear the burden and pay the loss. 

I therefore award judgment in this case to the plaintiff for the 
sum of $1,949, with interest and costs, and let it be entered ac- 
cordingly. The defendant may have ten days’ stay and thirty 
days to make a case after notice of entry of the judgment. 

Judgment accordingly. 
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KANSAS CITY COURT OF APPEALS. 


Missouri 


HARMS 
vs. 


FIDELITY & CASUALTY CO. or NEw York.* 


PAROL EVIDENCE—FRAUD—CONSIDERATION OF RELEASE. 


In an action on a policy of insurance, where the answer pleaded a release 
in bar of the action, a reply setting up fraud, duress, and want of 
consideration was a direct attack upon the release, so that evidence 
to contradict its recital of consideration was admissible. 


(For other cases, see Evidence, Cent. Dig. §§ 2005-2020; Dec. Dig. § 434.) 


CONSIDERATION—PART PAYMENT. 


The compromise of a disputed claim is a sufficient consideration for a 
release where the amount due is unliquidated and there is a real 
controversy in good faith over the matter the issue of which is doubt- 
ful; but where the demand is fixed or liquidated the acceptance of a 
sum less than the whole, although expressly stated to be in discharge 
of the entire sum, will not discharge the debt since there is no con- 
sideration 


(For other cases, see Release, Cent. Dig. §§ 21-27, 29; Dec. Dig. § 13.) 


CONSIDERATION—PART PAYMENT. 


A mere statement in a release that the amount due is in dispute is not 
enough to show a consideration for the release. 


(For other cases, see Release, Cent. Dig. § 21-27, 29; Dec. Dig. § 13.) 


STIPULATIONS AS TO SUICIDE—VALIDITY. 


Under Rev. St. 1889, § 5855, providing that in all suits upon policies of 
insurance on lives it shall be no defense that the insured committed 
suicide, unless the insured contemplated suicide when making his 
application, and that any stipulation in the policy to the contrary 
shall be void, a provision in a life policy that, if insured committed 
suicide, the insurer would pay only one-fifth of the amount of the 
policy is of no effect. 


(For other cases, see Insurance, Cent. Dig. §§ 1300-1302; Dec. Dig. § 515.) 


RELEASE — CONSIDERATION — DISPUTED CLAIM — GOOD 
FAITH. 

Where a stipulation in a life policy that in case insured committed 
suicide the insurer should be liable for but one-fifth of the amount of 
the insurance was invalid, and the insurer was liable for the full 
amount of the policy unless insured, who was alleged to have com- 
mitted suicide, contemplated suicide at the time he took out the policy, 
in which event insurer would not be liable for any amount under the 
policy, but insurer did not claim that insured contemplated suicide 


* Decision rendered May 19, 1913. Rehearing denied June 16, 1913. 
157 S. W. Rep. 1046. 
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when the policy was taken out, it could not assert that there was a 
bona fide controversy as to the amount due on the policy, so as to 
afford a consideration for a release on payment of an amount less 
than the face value of the policy. 


(For other cases, see Insurance, Cent. Dig. § 1499; Dec. Dig. § 603.) 


AVOIDANCE OF POLICY—MISREPRESENTATIONS. 


Under the express provision of Rev. St. 1900, § 6037, a misrepresentation 
as to the correct and temperate habits of insured would not render the 
policy void unless the matter misrepresented actually contributed to 
the death of insured. 


(For cases, see Insurance, Cent. Dig. § 676; Dec. Dig. § 297.) 


RELEASE—CONSIDERATION—DISPUTED CLAIM. 


Where an insurance company was entitled to avoid a policy if insured 
made false representations as to his use of intoxicating liquor, and if 
his intemperate habits contributed to his death, a mere assertion by his 
claim agent that insured made false representations as to his use of 
liquor, by which the beneficiary was induced to sign a release on pay- 
ment of less than the face amount of the policy, did not show that 
there was a bona fide controversy as to the question of liability so as 
to afford a consideration for the release where the agent in fact had 
no knowledge of facts tending to establish the truth of his statement. 


(For other cases, see Insurance, Cent. Dig. § 1499; Dec. Dig. § 603.) 
RELEASE — CONSIDERATION — SUFFICIENCY — WAIVER OF 
RIGHT. 


The waiver by an insurance company of a provision of a policy that 
action shali not be commenced thereon within three months after the 
furnishing of proof of loss did not constitute a sufficient consideration 
to support a release executed before the expiration of such three 
months, discharging the insurance company on its payment of less 
than the face value of the policy. 


(For other cases, see Insurance, Cent. Dig. § 1499; Dec. Dig. § 603.) 


RELEASE—CONSIDERATION—QUESTION FOR JURY. 


In an action on a life policy, in which defendant set up a release, evidence 
held insufficient to present a question for the jury as to whether the 
release was supported by a sufficient consideration. 


(For other cases, see Insurance, Cent. Dig. § 1499; Dec. Dig. § 603.) 


Appeal from Circuit Court, Saline County; Samuel Davis, 
Judge. 

Action by Marie Harms against the Fidelity & Casualty Com- 
pany of New York. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 


ROSENBERGER & REED, of Kansas City, and BARBEE & RoBERTs, 
of Marshall, for Appellant. 

Reynoitps & James, of Marshall, Grrperr Lamps, of Salis- 
bury, and Roy W. Rucker, of Keytesville, for Respondent. 


TRIMBLE, J. 
Plaintiff is the widow of August Harms, deceased, and is 
the beneficiary in a policy of insurance for $2,500 held by him 
in the defendant company, dated August 3, 1910, whereby it 
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insured said Harms for one year against death by external vio- 
lent means. There was a clause in the policy providing that, 
if the assured committed suicide, the company would pay 
only $500 and a statement in the schedule of warranties that 
the assured’s habits of life were correct and temperate. 

Harms died on April 7, 1911, as the direct result of a gun- 
shot wound. On April 13, 1911, the company paid plaintiff 
$1,000, and on October 10, 1911, this suit was instituted to col- 
lect the remainder due on the policy. 

The answer pleaded a compromise and release of plaintiff’s 
claim obtained April 13, 1911, when the $1,000 was paid, and 
alleged that said $1,000 was in full settlement of plaintiff’s 
claim, and that plaintiff surrendered the policy and released de- 
fendant from all further liability. The reply set up the de- 
fense that the pretended release was without consideration and 
was fraudulently and wrongfully procured from plaintiff, which 
pleading is authorized by section 1812 R. S. Mo. 1909. 

From the foregoing it can be readily seen that the entire 
trial was over the validity of the alleged release. The circum- 
stances under which it was obtained are as follows: After the 
death of her husband Mrs. Harms left the policy with Mr. 
Anderson, cashier of one of the banks in Keytesville, where she 
lived, with instructions to collect same for her. Anderson no- 
tified the company of the assured’s death and asked for the 
proper blanks on which to make affirmative proof thereof. In- 
stead of complying with this request, the company sent its chief 
special claim agent, one M. A. Shipley, to Keytesville to adjust 
the loss. He went to Mrs. Harms’s home and informed her of 
his business and was told by her to take the matter up with 
her representative, Mr. Anderson. Shipley thereupon called on 
Anderson, who demanded the $2,500. Shipley said the com- 
pany was liable for only $500 under the terms and conditions 
of the policy. This Anderson refused to accept and Shipley then 
offered $600, which Anderson also refused. After considerable 
discussion over the matter, Shipley left the bank agreeing to 
return to Keytesvile in about ten days, and in that time An- 
derson was to see Mrs. Harms and discuss the matter of a 
settlement with her after she had somewhat recovered from 
the shock of her husband’s death. Instead of leaving Keytes- 
ville, however, Shipley went back to Mrs. Harms’s home and 
called her attention to the clause in the policy concerning sui- 
cide and also the statement in the schedule of warranties that 
assured was of correct and temperate habits, and read these 
over to her. He then informed her that her husband was a 
drunkard; that he had committed suicide and had said openly 
and for a long time that he would commit suicide. He further 
told her that if she did not accept the money he had offered 
it would be necessary for her to sue, and all these facts would 
come out in court, and that even if she won she would get nothing 
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because the lawyers would get it all. Mrs. Harms is a German 
unable to read English and not able to thoroughly comprehend 
it or to fully express herself in it. Being disturbed and un- 
nerved by what Shipley told her, and perplexed as to what to 
do, she called an older German woman, Mrs. Hansman, over 
the telephone, and asked her for advice, and then went up to 
Mrs. Hansman’s house some half mile or more away. She tes- 
tifies that she was frightened at Shipley’s manner and was 
afraid of him and went to Mrs. Hansman’s to get rid of him. 
But he told her he would go with her. On the way Shipley be- 
came friendly toward her and said that as she was a widow with 
five children he would be liberal and would pay her $1,000, or 
$500 more than she was really entitled to. And, upon their 
arrival at Mrs. Hansman’s, Shipley again called attention to 
the suicide clause and the temperate habits clause, mentioned 
Mr. Harms’s alleged drunken habits, and said that he had com- 
mitted suicide, and renewed his offer of $1,000. Mrs. Hans- 
man was at first unwilling to advise the plaintiff and sent for 
Mr. Ray, the assistant cashier of another bank, rival to the 
one Anderson was connected with. This assistant cashier would 
not himself advise Mrs. Harms but had a private talk with 
Mrs. Hansman, and after the private talk Mrs. Hansman ad- 
vised her to accept Shipley’s proposition. During this confer- 
ence between the four of them Shipley said he had received a 
telegram from the company authorizing him to pay her $1,000. 
Upon request he showed this telegram to Ray, the assistant 
cashier, but no one informed Mrs. Harms that the telegram 
was not one received by Shipley after he arrived in Keytesville, 
nor that it was not sent to him at all, but was one from the com- 
pany to the St. Louis office instructing that branch to send Ship- 
ley to Keytesville with power to pay Mrs. Harms any sum not 
exceeding $1,000 upon the execution by her of a release of all 
further liability; such release to be drawn up by an attorney 
in St. Louis before Shipley started to Keytesville. Finally, 
after much talk and discussion of the matter and much worry 
and hesitation on the part of Mrs. Harms as to what she 
should do, she was induced to go to Anderson and get the policy 
and take it to the other bank. All repaired to this bank together, 
except Mrs. Hansman. There the release was read over, and, 
after Mrs. Harms had hesitatingly signed it, the agent asked 
Ray and Taylor, another assistant cashier, to witness her sig- 
nature. ‘The latter, in testifying as to what took place when 
Mrs. Harms signed the release, said: “When they first came 
in and were talking about it, she didn’t want to sign this release, 
and he (Shipley) kept insisting on it, and it seems that Mr. 
Ray was kind-a trying to influence her to sign it, and they went 
ahead fixing it up the same anyway, and finally the man drew 
his wallet and counted out this money, and pushed the release 
over to her and told her to sign her name there. She still hesi- 
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tated like she thought she was being forced, and then went 
ahead and signed it. Q. Then she saw the money and went 
ahead and took it? A. No, sir; she never did want to sign it. 
It looked like she signed it against her will. Of course I realized 
that was her own fight, but that was the way it looked to me. 
(). You don’t mean he forced her to sign it? A. Oh, no.” 

The release, over which this controversy rages, contained, in 
a number of paragraphs and under many whereases, statements 
to the effect that the policy for $2,500 was issued to Harms, 
and that Mrs. Harms was the beneficiary; that Harms died 
from suicide, and that the policy provided that in case of sui- 
cide only $500 was due; that the company alleged and the 
beneficiary denied that other provisions of the policy had been 
violated, by reason of which the company was not liable in any 
sum; that the beneficiary claimed and the company denied that 
it was liable above and beyond the $500; that by reason of 
all this a controversy existed between them which they have 
agreed to compromise and settle by the payment of $1,000 to 
Mrs. Harms; that in consideration of such compromise the 
company waived notice and proofs of death and also the pro- 
vision that the company was not required to pay the amount 
due on the policy until after the expiration of three months from 
the date of such proof; wherefore, in consideration of all which, 
and the payment of said $1,000, receipt acknowledged, the said 
Mrs. Harms released the company from all claims arising out 
of the policy and canceled and surrendered same to the com- 
pany. 

At the close of plaintiff’s testimony and also at the close of 
all the testimony, defendant demurred and was overruled. 
Thereupon the court instructed the jury that under the law 
there was no consideration for the release pleaded by defend- 
ant in bar of plaintiff’s action, and the finding must be for 
$1,500, with 6 per cent interest from October 20, 1911, the date 
of the service of summons on defendant. In accordance with 
this instruction the jury returned a verdict for $1,527.50. De- 
fendant appealed. 

[1] The first point raised is that, as the release itself recites 
a consideration, evidence to contradict such recital was inad- 
missible and plaintiff is estopped to assert there was in fact no 
consideration. But this view overlooks the fact that plaintiff’s 
attack on the release is direct and not collateral. The moment 
the answer was filed admitting everything necessary to entitle 
plaintiff to recover, and under which she must inevitably re- 
cover except for the release pleaded in bar of her action, the 
case rested solely on the validity of such release. And when 
the reply was filed setting up fraud, duress, and want of con- 
sideration, this was a direct attack upon the release, and evi- 
dence showing its invalidity on account of any one of the three 
things pleaded was admissible. The cases cited as holding such 
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evidence inadmissible were where the fact sought to be disproved 
was incidental and collateral to the main fact in issue, and hence 
are not applicable. 

[2, 3] It is next insisted that the compromise of a disputed 
claim is a sufficient consideration in and of itself. This is 
without doubt true where the amount due is unliquidated and 
there is a controversy in good faith over the matter. And 
there may be cases in which the amount in controversy was 
liquidated where a compromise would be a sufficient consid- 
eration if liability depended upon facts the existence of which 
were in doubt and there was a controversy in good faith over 
them. But, where the demand is fixed or liquidated, the ac- 
ceptance cf a sum less than the whole, although expressly stated 
to be in discharge of the entire sum, will not discharge the debt, 
since there is no consideration. Winter vs. K. C. Cable Com- 
pany, 160 Mo. 159, loc. cit. 182, 61 S. W. 606; Goodson vs. 
National Masonic Ass’n, 91 Mo. App. 351; 1 Sutherland on 
Damages (3d Ed.) § 248; ‘Tucker vs. Dolan, 109 Mo. App. 
442, loc. cit. 452, 84 S. W. 1126; Biddlecom vs. General Acci- 
dent Corporation, 167 Mo. App. 581, 152 S. W. 103. It is claimed, 
however, in this case that the claim was disputed, and that, be- 
cause of such dispute, a compromise thereof is good and must 
be upheld since compromises are favored in law. Ordinarily 
this is true, but the claim must be a real one, and the parties 
must regard their rights concerning it as in fact or law doubtful, 
and the compromise must be made bona fide. A mere state- 
ment in the release that the amount due is in dispute is not 
enough to show a consideration for the release; the contro- 
versy must be real and the issue respecting it be considered by 
the parties as doubtful. 1 Sutherland on Damages (3d Ed.) 
§ 251. There must be an honest difference between the parties, 
a dispute in good faith. Chamberlain vs. Smith, 110 Mo. App. 
657, loc. cit. 660, 85 S. W. 645; Biddlecom vs. General Acci- 
dent Assur Corporation, 167 Mo. App. 581, 152 S. W. 103, loc. 
cit. 106. 

[4, 5] Did the evidence show in this case a controversy in 
good faith? In the first place the demand was liquidated and 
certain, to wit, $2,500. The first thing mentioned in the release 
as a ground for controversy is the alleged suicide of Harms. 
But, even if it were shown that Harms committed suicide 
(which was not shown, nor any facts tending to show it), still 
this would constitute no defense unless the suicide was con- 
templated at the time the policy was taken out. Logan vs. Fi- 
delity & Casualty Company of New York, 146 Mo. 114, 47 S. 
W. 948. If Harms contemplated suicide at the time he took 
out the policy, then the company was not liable in any sum, 
not even the $500 which the facts, admitted by them, show 
that they did consider they were liable for. Hence, if they 
considered themselves liable for any amount whatever, this 
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fact shows they did not think he contemplated suicide at the 
time the policy was taken out. The release nowhere says Harms 
contemplated suicide at the time of its issue. Nor does the 
evidence show that he did. if the release had stated that he 
contemplated suicide at the time of the issuance of the policy 
then it might be that the burden would be on plaintiff to show 
that such was not the case, though we pass no opinion on it. 
But the release merely states that he died of suicide, and this 
fact alone constitutes no defense. When, in addition to this, 
conceded facts are shown which prove that the company did not 
think he contemplated suicide, then bad faith, or lack of good 
faith which is the same thing, on the part of the company, as 
to the defense of suicide, is conclusively established. True, 
the release in one clause says the company claims it does not 
owe anything, but a mere statement inthe release to that effect 
is not sufficient to outweigh the effect of another clause therein 
which seems, inferentially at least, to admit that it does owe 
$500, and the conceded actions of the company, speaking louder 
than words,, show that it did consider suicide was a defense. 

[6, 7] Another contention now made is that the statement 
of the assured in the schedule of warranties that he was of 
“correct and temperate habits’ was untrue and a misrepresen- 
tation of the facts. Of course, even if this was a misrepresen- 
tation, it would not render the policy void unless the matter mis- 
represented actually contributed to the assured’s death. Section 
6937, R. S. Mo. 1909. And the claim is now made that the 
assured was of intemperate habits, that he committed suicide, 
and that his dissolute habits caused him to’ end his life, and 
therefore the alleged misrepresentations as to habits were ma- 
terial and avoided the policy; hence there was a bona fide con- 
troversy existing between them on which both parties enter- 
tained different views in good faith. In view of the fact that 
there was a directed verdict, if there is any evidence tending 
to show the belief that the alleged intemperate habits had con- 
tributed to the assured’s death was entertained in good faith, 
or that a real controversy thereover existed and had some basis 
on which to stand, then the question of good faith should have 
been submitted to the jury, and, in that event, the case will have 
to be reversed and remanded. But the evidence does not af- 
firmatively show that Shipley told the plaintiff he was deny- 
ing all liability whatever because the assured’s alleged intem- 
perate habits had resulted in suicide. On the contrary, the 
position taken with her was that, merely because the assured 
drank in violation of his warranty that he was temperate, this 
of itself threw doubt on the policy. The other witnesses for 
defendant who testified as to what Shipley said to plaintiff 
affirmatively show this, and the wording of the release tends 
to bear out this view, since it nowhere says what the alleged 
violations of the warranties were, nor that they contributed to 
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assured’s death, and therefore became material under the stat- 
ute. In addition to this, the action of the company and of 
Shipley show they did not really think the alleged habits of as- 
sured caused his death. 


As said in 1 Sutherland on Damages, § 251, the mere state- 
ment that a controversy exists is not sufficient. In other words, 
Shipley could not merely by claiming that the assured’s alleged 
intemperate habits rendered the policy void create a bona fide 
controversy. He must have reasonable grounds to base it on; 
that is, the testimony must show facts from which he could 
reasonably draw such a claim. Now, the first thing going to 
show his claim was not in good faith on this particular point 
is that, although he may have stated to Anderson at the bank 
and to Ray, as he said he did, that the company‘ was not liable 
for anything, yet his admitted conduct shows on its face that he 
did consider the company liable and was using extraordinary 
endeavors to get that liability reduced as low as possible. His 
mere statement, not said to plaintiff but to others, but even if 
said to her, that the company was not liable at all would not be 
allowed to contradict his conceded course of conduct. A claim 
made under such circumstances would show beyond question 
that he was making it merely for the purpose of wrongfully 
obtaining a settlement. Again, the testimony nowhere tends 
to show that Harms actually did commit suicide. All it shows 
is that he died from a gunshot wound in the head, and no one 
knows how it happened. Again, it is nowhere shown that, even 
if he did commit suicide, it was caused by intemperate habits. 
On the contrary, it was shown that, while in former years he 
would get drunk occasionally, yet in the latter years of his life 
these were not so frequent, and he would stay sober for six 
months at a time. And even this evidence was not offered by 
defendant. Taylor, who swore he saw him every day the last 
few years of his life, testified he never saw him intoxicated or 
“out of the way,” as he termed it. Hansman, the one who said 
that in former years he used to get on occasional sprees, testi- 
fied that he saw him just prior to his death and he was as sober 
as could be, and that he was working at the time of his death. 
There was no evidence whatever that he had become morose, 
gloomy, and despondent, or had failed in business, as Shipley 
claimed to the plaintiff he had learned. If the bare claim or as- 
sertion in the release that a controversy existed is not sufficient, 
but facts must exist showing that one did, then Shipley’s claim 
at the trial that such controversy existed, without evidence of 
facts showing that it had some basis in reason, would not be 
entitled to any stronger force or effect. And since the evidence 
did not show such reasonable basis, but, on the contrary, indis- 
putably showed that Shipley was not relying on such alleged mis- 
representations in good faith, there was no question on this 
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point to submit to the jury, and hence the court did not err 
in directing a verdict. 

[8, 9] The next point made is that inasmuch as the com- 
pany waived the right to withhold payment for three months 
after the date of proof of loss, and paid the $1,000 down at 
once, this is an additional consideration which will be sufficient 
to validate the release. In 1 Sutherland on Damages (3d Ed.) § 
2449, it is said: “If there be any benefit or even legal possibility 
of benefit to the creditor thrown in, the additional weight will 
turn the scale and render the consideration sufficient to sup- 
port the agreement. Payment at a different place or before the 
original debt is due is sufficient.” The clause in the policy 
does not say the amount due the beneficiary is not due until 
three months after proof of death, but only that suit shall not 
be brought before that time. Whether or not this means that 
the amount is not due until then, the only evidence to show that 
this was any part of the consideration is the statement in the re- 
lease to that effect. There was no evidence anywhere that this 
was considered by either Mrs. Harms or Shipley in their ne- 
gotiations as a reason for settling. In fact, Shipley did not say 
that it was. When the court at the trial asked him about this, 
he evaded answering the question. This evasion and the fail- 
ure of the evidence to show affirmatively that it entered into 
the settlement is an admission that the allegations in the release 
to the effect that the three months clause was waived was itself 
a fraud and was a pretended and fictitious consideration. Con- 
sequently, even if the burden of proof is on plaintiff to show the 
invalidity of the release, owing to this admission and showing 
in the testimony, the fraud and fiction, as to this part of the 
consideration, stands confessed, and there was no question to 
submit to the jury. While it is true that inadequacy of con- 
sideration may not be a ground for avoiding the release, yet the 
fact that a clause saying the waive of the three months is a 
consideration for remitting $1,500 of the amount due is itself 
a convincing badge of fraud and shows that the company 
realized it was hard pressed for a consideration that would in 
the end hold water. 

The question whether or not the court erred in directing a 
verdict has been the one of most difficulty herein since it was 
barely mentioned in the briefs on one side and not noticed at 
all in those on the other. After carefully going through the 
case, however, we are of the opinion that, under the conceded 
facts in this case, the question of whether there was a considera- 
tion or not sufficient to sustain the release became a question of 
law only, and therefore the court properly directed a verdict. 

Accordingly the judgment is affirmed. All concur. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


BOHAKER 
US. 


TRAVELERS’ INS. CO. or Hartrorp, Conn.* 


ACCIDENT INSURANCE—“ACCIDENTAL MEANS.” 


Insured, in an accident policy insuring against bodily injuries effected 
directly and independently of all other: causes through external, 
violent, and accidental means, occupied, while delirious by reason of 
typhoid fever, a room with a single window, covered by a screen and 
with a sill 28 inches above the floor. Along the outside of the build- 
ing, slightly below the window, was a balcony 5 feet wide, with a 
railing about 30 feet above the stony ground beneath. He was left 
alone momentarily on an August evening, and was found on the 
ground under the room unconscious, with severe injuries which prob- 
ably would cause death, though he had not been suffering from 
typhoid. Held, that the court could not rule as a matter of law that 
there could be no recovery on the policy, for the term “accidental 
means” was used in its common significance of happening unexpec- 
tedly, without intention or design, since it might be found that insured, 
in an effort to reach fresh air, went to the balcony outside the window, 
and there, without premeditation or delirium, but only through weak- 
ness, lost his balance and fell over. 


a cases, see Insurance, Cent. Dig. §§ 1556, 1732-1779; Dec. Dig. § 
) 


(For other definitions, see Words and Phrases, vol. 1, pp. 72, 73.) 


ACCIDENT INSURANCE—DEATH EFFECTED DIRECTLY AND 
INDEPENDENTLY OF ALL OTHER CAUSES THROUGH AC- 
CIDENTAL MEANS—EVIDENCE. 


The court could not rule as a matter of law that insured’s death was not 
effected directly and independently of all other causes through ac- 
cidental means, since it could be found that the disease was simply 
a condition, and not a moving cause, of the fatal injuries. 


(For = cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 


ACCIDENT INSURANCE—ACCIDENTAL DEATH. 


Where one single predominant agency is disclosed, directly producing as a 
probable result the injury, which is accidental, and which operates in- 
dependently of all other like causes, the effectual means required by 
an accident policy, insuring against bodily injuries effected directly 
and independently of all other causes through external, violent, and 
accidental means, exist; and it is not necessary to ascertain whether, 
in the chain of causation, another source less demonstrative or more 
ulterior in its origin might be found, which might more indirectly have 
a causal connection with injury. 


(For 7 cases, see Insurance, Cent. Dig. §§ 1166-1169; Dec. Dig. § 
455. 


* Decision rendered, May 24, 1913. 102 N. E. Rep. 342. 
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ACTION ON POLICY—PRESUMPTIONS—SUICIDE. 

The presumption against suicide, which is a crime involving a high degree 
of moral turpitude stands as a presumption of fact until overthrown 
by evidence. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 

ACCIDENT INSURANCE — SUICIDE — PRESUMPTIONS — EVI- 
DENCE. 

The presumption against suicide, by insured in an accident policy insuring 
against bodily injuries effected directly and independently of all other 
causes through external, violent, and accidental means, suicide, 
whether sane or insane not covered sustains the burden of proof 
resting on plaintiff, suing on the policy, and in the absence of com- 
pelling circumstances disclosing suicide supports a recovery, and 
where on the facts the trial court could find that decedent came to his 
death through weakness or otherwise, and not through suicide, while 
his mind was unbalanced by a fever, a recovery was justified. 


(For one cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646. 


Exceptions from Superior Court, Suffolk County; Nathan D. 
Pratt, Judge. 

Action by Annie R. Bohaker against the Travelers’ Insurance 
Company of Hartford, Conn. There was a verdict for plaintiff, 
and defendant brings exceptions. Overruled, and judgment af- 
firmed. 


Atonzo E.. Yon’, of Boston, for Plaintiff. 
Wa TER I. BapcER and Wm. Harotp Hircucock, both of 
Boston, for Defendant. 

Ruce, C. J. 


This is an action of contract to recover upon a policy of ac- 
cident insurance for the death of the insured, John M. Babson. 
The circumstances under which the insured lost his life were 
these: He was delirious by reason of severe typhoid fever in a 
room with a single window which was covered by a screen, and 
its sill was 28 inches above the floor. Along the outside of the 
building slightly below the window was a balcony 5 feet wide 
with a protecting railing about 30 feet above the rough and stony 
ground beneath. He was left alone momentarily on an August 
evening by his attendant, who cn returning found the room va- 
cant, and the screen, whole and in position when he left the 
room, torn from the window. On immediate investigation, the 
insured was found on the ground under the room unconscious, 
with severe injuries, which according to physicians probably 
would have caused his death, even if he had not been suffering 
from typhoid fever. The policy insured “against bodily injuries, 
effected directly and independently of all other causes, through 
external, violent and accidental means (suicide, whether sane or 
insane, is not covered), as specified in” a schedule annexed. 
The case was tried without a jury by a judge, who found for 










1368 Insurance Law Journal Vol. 42. — [ Sept., 1913. 


the plaintiff after refusing to rule as requested by the defend- 
ant. (1) that the plaintiff was not entitled to recover as matter 
of law; (2) that the death of the insured was not effected, directly 
and independently of all other causes, through external, violent 
and accidental means; and (3) that the death of the insured was 
the result of suicide, sane or insane, and hence not covered by the 
policy. 

[1] 1. The defendant’s first request was denied rightly. “Ac- 
cidental means,” is used in the contract of insurance in its com- 
mon significance of happening unexpectedly, without intention or 
design. U.S. Mutual Accident Ass’n vs. Barry, 131 U. S. 100, 
9 Sup. Ct. 755, 33 L. Ed. 60. The cause of injuries was not 
wholly conjectural as matter of law. It is plain that the im- 
mediate cause was the fall. This manifested itself in evidence 
which was violent and external. There was basis for the infer- 
ence that it was accidental, as we have defined that word. It 
may have been that the deceased, in the heat of his fever and 
the warm season, in an effort *» reach fresh air went to the bal- 
cony just outside his window, and there without premeditation or 
purpose or delirium, but only through weakness, lost his balance 
and went over the low railing, and received mortal harm. Cases 
where it has been necessary for a plaintiff to show negligence of 
some person as the cause, and where it has been said that the 
cause was conjectural, are clearly distinguishable. Accident is 
a far more comprehensive term than negligence. Noyes vs. Com- 
mercial Travelers’ Eastern Accidental Ass’n, 190 Mass. 171, 76 
N. E. 665; Wicks vs. Dowell, [1905] 2 K. B. 225. 

[2] 2. It would have been error to rule as matter of law that 
the insured’s death was not effected “directly and independently 
of all other causes” through accidental means. The point of 
difficulty in this connection is whether the disease did not con- 
tribute to the injuries, or at least was it not a cause co-operating 
with the fall in inducing the result. But the disease may have 
been found to have been simply a condition, and not a moving 
cause of the fatal injuries. A sick man may be the subject of 
an accident, which but for his sickness would not have befallen 
him. One may meet his death by falling into imminent danger 
in a faint or in an attack of epilepsy. But such an event com- 
monly has been held to be the result of accident rather than of 
disease. 

In Manufacturers’ Accident Indemnity Co. vs. Dorgan, 58 
Fed. 945, at page 954, 7 C. C. A. 581, at page 590, 22 L. R. A. 

20, it was said by Taft, J.: “If the deceased suffered death by 
drowning, no matter what was the cause of his falling into the 
water, whether disease or slipping, the drowning in such case 
would be the proximate and sole cause of the disability or death, 
unless it appeared that death would have been the result, even 
had there been no water at hand to fall into. The disease would 
be but the condition; the drowning would be the moving, sole, 
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and proximate cause.” To the same effect in substance are 
Winspear vs. Accident Insurance Co., 6 Q. B. D. 42; Lawrence 
vs. Insurance Co., 7 O. B. D. 216; ‘Ludwig vs. Preferred Ac- 
cident Insurance Co., 113 Minn. 510, 130 N: W. 5; Preferred 
Accident Insurance Co. vs. Muir, 126 Fed. 926, 61 C. C. A. 456. 

The language of this contract, to the effect that the “accidental 
means” must have operated “independently of all other causes” to 
produce the death, does not change the general rule of law, that 
the proximate and not a remote cause is the one to which the 
law looks. Many instances are found where two equally domi- 
nant causes co-operate or concur in producing a result. The 
very numerous cases arising out of joint or simultaneous torts 
are illustrations. Two or more causes, each proximate in char- 
acter and only one of which is accidental, may co-operate in pro- 
ducing an injury. In such cases the limiting language of the 
policy would apply. 

[3] The present policy does not stipulate that there shall be no 
recovery, if any other circumstance than the accident, directly or 
indirectly, wholly or in part, proximately or remotely, contribute 
to the injury, as do some insurance contracts which have come 
before the courts. The policy in the case at bar does not go so 
far as to require the court to search beyond the active, efficient, 
procuring cause to a cause of a cause. When one single predom- 
inating agency is disclosed, directly producing as a natural and 
probable result the injury, which is accidental, and which op- 
erates independently of other like causes, then the effectual means 
required by the policy have been found. This contract-does not 
require a further and nicer analysis to ascertain whether in the 
chain of causation another source less demonstrative and more 
attenuated in its effect or more ulterior in its origin may be found 
which may more indirectly have a causal connection with injury. 
Freeman vs. Mercantile Accident Ass’n, 156 Mass. 351, 30 N. E. 
1013, 17 L. R. A. 753; Daniels vs. N. Y.. N. H. & H.R. R, 
183 Mass. 393, 67 N. E. 424, 62 L. R. A. 751. See Newton vs. 
Worcester, 174 Mass. 181, 187, 54 N. E. 521. 

The single operating proximate cause, therefore, might have 
been found to be the fall and not the fever. Accident Insurance 
Co. vs. Crandal, 120 U. S. 527, 7 Sup. Ct. 685, 30 L. Ed. 740; 
Scheffer vs. Railroad Co., 105 U. S. 249, 26 L. Ed. 1070; Isitt vs. 
Railway Passengers Assur. Co., 22 Q. B. D. 504; Continental 
Casualty Co. vs. Lloyd, 165 Ind. 52, 59, 73 N. E. 824; Modern 
Woodman Accident Ass’n vs. Shyrock, 54 Neb. 250, 74 N. W. 
607, 39 L. R. A. 826; Fetter vs. Fidelity & Casualty Co., 174 Mo. 
256, 73 S. W. 592, 61 L. R. A. 459, 97 Am. St. Rep. 560. This 
being a fact, and there being some supporting evidence, the find- 
ing of the trial judge will not be disturbed. 

[4, 5] 3. The defendant urges strongly that the death of the 
insured was the result of suicide, sane or insane, and hence.there 
could be no recovery. But while that might have been found;as 

Vol. XLII.—86 
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a fact, it could not have been ruled as matter of law. Suicide is 
a crime and involves a high degree of moral turpitude. Com. 
vs. Mink. 123 Mass. 422, 25 Am. Rep. 109. It cannot be as- 
sumed without clear proof. The presumption is that one does not 
commit suicide. Such a presumption, being one of fact, stands 
until overthrown by evidence. Travelers’ Insurance Co. vs. 
McConkey, 127 U. S. 661, 8 Sup. Ct. 1360, 32 L. Ed. 308. If it 
be assumed in favor of the defendant that the burden was on the 
plaintiff to prove that death was not due to suicide, the pre- 
sumption against self destruction in the absence of compelling 
circumstances sustains this burden. Even though the insured 
was suffering from delirium, as it is agreed that he was, the 
facts do not require the inference that he jumped to the ground. 
It was open to the trial court to find that it was through weak- 
ness or otherwise, and not through conscious adaptation of means 
to an end by a mind unbalanced by fever, that he fell to the earth. 

Exceptions overruled. 

Judgment affirmed. 


oa OG 


SUPREME COURT OF WISCONSIN. 


ANDRFEWS 
US. 


UNITED STATES CASUALTY CO* 


ACCIDENT INSURANCE — CONSTRUCTION OF POLICY — “IN- 
TENTIONALLY INFLICTED.” 


An accident insurance policy, excluding recovery for death from injury 
“intentionally inflicted,” or injury resulting from or by means or 
act which, 1f used or done by assured while in possession of all 
mental faculties, would be deemed intentional or self-inflicted, did not 
include death by homicide, but was intended to cover suicide while 
sane or insane; the quoted words covering suicide while sane, and 
the remainder including suicide while insane. 


(For other cases, see Insurance, Cent. Dig. § 1184; Dec. Dig. § 464.) 
CONSTRUCTION OF CONTRACT. 


In construing an ambiguous accident insurance policy, the language 
should be construed somewhat strictly against the insurer, and, if 
reasonably susceptible of two meanings, the one imposing liability 
should be adopted. 


(For other cases, see Insurance, Cent. Dig. §§ 202, 294-208; Dec. Dig. § 
146.) 


* Decision rendered May 31, 1913. 142 N. W. Rep. 487. 
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ACCIDENT INSURANCE — ACTIONS — BURDEN OF PROOF — 
SUICIDE. 


The burden is on an accident insurance company, when sued on a policy, 
to prove that deceased died from suicide. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. § 
646.) 


HARMLESS ERROR. 


Where the evidence was so strongly in favor of appellant that it might 
well have sustained a verdict for it, any substantial error in rulings 
on evidence unfavorable to appellant must be deemed ground for 
reversal. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 4132 4133, 4146- 
4152; Dec. Dig. § 1047.) 


RES GEST. 


In an action on an accident insurance policy, where it appeared that insured 
was shot and killed while with a woman, evidence was admissible as 
to what decedent and the woman said, immediately after the shooting, 
when others came upon the scene; evidence being admissible as res 
geste only when relating to or arising out of the main facts, so as 
to illustrate it. 


(For other cases, see Evidence, Cent. Dig. §§ 351-368; Dec. Dig. § 123.) 


RES GEST. 


In an action on an accident insurance policy, where it appeared that de- 
cedent was shot while with a woman, evidence of statements by in- 
sured, made after he was removed from the place of the shooting, 
tending to show that he was shot by the woman, was not admissible 
as res geste. 


(For other cases, see Evidence, Cent. Dig. §§ 372-376; Dec. Dig. § 126.) 
RES GEST. 


In an action on an accident insurance policy, where it appeared that insured 
was shot by a woman or committed suicide while with her, evidence 
that, some two years before his death, the woman admitted having 
tried to shoot him, and repeated such statements shortly thereafter 
after quarreling with him, was not admissible, not being connected 
with the cause of insured’s death. 


(For other cases, see Evidence, Cent. Dig. §§ 339-350; Dec. Dig. § 122.) 


HARMLESS ERROR — ADMISSION OF EVIDENCE — PREJUDI- 
CIAL EFFECT. 


Error in admitting evidence in an action on an accident insurance policy, 
in which it appeared that insured was either shot by a woman or 
suicided, that the woman admitted some two years before insured’s 
death that she tried to kill him was prejudicial to the insurance com- 
pany; death by homicide making it liable under the policy. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 1068, 1069, 4153- 
4157, 4166; Dec. Dig. § 1050.) 


ACCIDENT INSURANCE — ACTIONS — ADMISSION OF EVI- 
DENCE. 


In an action on a casualty insurance policy, in which it appeared that 
insured was either shot by a woman or suicided, evidence of a tele- 
phone conversation with a woman while insured was in a hotel after 
the shooting, in which she admitted the shooting, was only admissible, 
if at all, to discredit the woman’s evidence that insured shot himself. 


(For other cases, see Insurance, Cent. Dig. §§ 1691-1693 Dec. Dig. § 659.) 
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CASUALTY INSURANCE — REPRESENTATIONS — “INTEMPER- 
ATE HABIT.” 


A statement in an application for a casualty insurance policy that insured 
was free from any “intemperate habit” meant by the quoted words, 
when applied to intoxicants, the use of intoxicants to excess, that is, 
with considerable frequency and to an apparent degree, so that their 
use was the customary rather than the exceptional course of his con- 
duct, and did not imply any idea of regularity of intervals between in- 
dulgence, making it erroneous to instruct that “habit” is something 
which implies repetition with regularity, etc. 


(For other cases, see Insurance, Cent. Dig. § 1179; Dec. Dig. § 460.) 
(For other definitions, see Words and Phrases, vol. 4, p. 3684.) 


MISCONDUCT OF COUNSEL—ARGUMENT. 


Plaintiff's counsel, in an action on a casualty insurance policy, stated in 
argument, referring to defendant: “The United States Casualty 
Company! The United States damnation and hell, creature of hell; 
United States Casualty hell and damnation, and behind that put 
devilish, malicious, fraudulent, trying to deprive this woman who is 
made the beneficiary in that ‘policy of a just claim at the hand of 
these harlots!” Held, that the remarks of counsel were highly im- 
proper and reversible error. 


(For other cases, see Trial, Cent. Dig. § 316; Dec. Dig. § 133.) 


IMPROPER ARGUMENT. 


Improper remarks in argument by counsel should be promptly and firmly 
stopped by the trial court, and any spirit of insubordination by 
counsel, upon the court’s effort to prevent such improper conduct, 
should be punished summarily. 


(For other cases, Trial, Cent. Dig. § 316; Dec. Dig. § 133.) 


Appeal from Circuit Court, Brown County; Samuel D. 
Hastings, Judge. 

Action by Mary C. Andrews against the United States Cas- 
ualty Company. From a judgment for plaintiff, defendant ap- 
peals. Reversed and remanded for new trial. 


Action on a policy of casualty insurance. 

In case of death liability was conditioned upon the same 
being caused “solely through external, violent and accidental 
means,—intentional self-inflicted injury and loss or injury re- 
sulting from, or contributed to, directly or indirectly, wholly 
or partially, by disease or by any means or act which, if used 
or done by the assured while in possession of all mental facul- 
ties, would be deemed intentional or “self-inflicted” being ex- 
pressly excepted, and it being stipulated that any untrue state- 
ment made in the schedule of statements upon which the policy 
was based would render it void. Among such statements was 
one to the effect that at the time of the application the as- 
sured was “free from any intemperate habit.” The deceased 
came to his death from a bullet wound inflicted while he and one 
Cora Edwards, his mistress, were alone together in her room in 
a house of ill-repute kept by her. Two shots were fired, only 
one taking effect. She claimed, immediately after the occur- 
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rence, that she did the deed. Later, and upon the trial, she 
claimed that he shot himself. He said, immediately after the 
shooting, that she did it and later made a conflicting statement. 
There was evidence tending to show that he was much ad- 
dicted to the use of intoxicants for a considerable period im- 
mediately prior to taking out the policy. The jury found that 
the shooting was by Cora Edwards, and that the assured died 
from an injury intentionally inflicted by her. 


JeFFRIs, Movat, OESTREICH & Avery, of Jamesville, for Ap- 
pellant. 
Martin, Martin & Martin, of Green Bay, for Respondent. 


MarsHALL, J. 

The proposition of first importance, presented by appellant’s 
counsel, is that the court erred in not granting judgment of 
no cause of action, because intentional shooting of an assured 
by another is within the exceptions to liability mentioned in 
the policy. 

[1] The question thus raised turns on the construction of the 
policy. The language of it is quite peculiar and, manifestly, 
ambiguous. The words “intentionally inflicted” are plain. They 
were clearly intended to cover a case of suicide while sane. In- 
stead of the term often used to cover self-destruction under 
any circumstances, such as “death by his own hand, sane or 
ifsane,”’ so as to cover all cases of suicide, we find the quoted 
words followed by “or injury resulting from,” etc., or by any 
means or act which if used or done by the assured, while in the 
possession of all mental faculties would be deemed intentional 
or self-inflicted. 

It may be admitted that such language might reasonably be 
regarded as intended to cover homicidal death, and to avoid the 
effect of the rule that such events are within the meaning of 
“accidental” as used in the policy. But it is quite as reasonable 
construction of the words to regard them as merely intended to 
cover cases of self-inflicted injuries while insane, and the whole 
together but another way of phrasing an exception from lia- 
bility in case of self-inflicted injury or suicide, sane or insane. 

[2] It is a cardinal rule, in solving ambiguity of the sort 
under consideration, that the language should be construed 
somewhat strictly against the assurer, and that, of two reason- 
able meanings which are fairly balanced, the one supporting 
rather than the one defeating liability should be taken. It 
seems thai, guided by that rule, the clause in question was not 
intended to cover homicide, but was intended to cover suicide 
whilg insane. 

[3, 4] The case at the best for respondent was exceedingly 
close on the question of whether the death was by suicide or by 
homicide. The evidence was so strong in favor of the former 
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that any substantial error bearing on the subject unfavorably 
to appellant, where the burden rested to establish the theory of 
suicide, could hardly have been otherwise than so prejudicial 
that, had it not occurred, the verdict might probably have been 
that the deed was caused by Ebeling himself, bringing the case 
within the rule as regards harmful error requiring a reversal 
in the interests of justice. Oborn vs. State, 143 Wis. 249, 280, 
126 N. W. 737, 31 L. R. A. (N. S.) 966. Therefore some as- 
signments of error, presented for consideration as to rulings on 
evidence, are clearly vital to the judgment. 

[5] Complaints are made Lecause testimony was permitted 
of what was said by Ebeling and Cora Edwards, immediately 
after the shooting, when others came upon the scene. We will 
pass such complaints by merely remarking that they relate to 
matters so clearly connected with the occurrence of the homi- 
cide or suicide, whichever it was, as to spring from it directly 
and spontaneously, as it were, and be characterized thereby and 
rendered matters of res geste. It is only things which imme- 
d:ately or so nearly arise out of the main fact as to be, to some 
extent, environed in and illustrate it, which are within the field 
of res geste. 

[6] What has been said emphatically condemns the rulings 
of the trial court in permitting evidence from several witnesses 
of the statements made by Ebeling, after he was removed 
from the scene of the occurrence, respecting the cause of his 
death, tending to show that it was produced by homicidal means, 
Cora Edwards being the guilty party. All such statements, made 
after such removal and while Ebeling was under treatment for 
his injury, were clearly outside the field of res geste and in 
the field of self-serving declarations. The testimony came, in 
part, from witnesses of such character that it may very likely 
have had controlling weight with the jury, under all the cir- 
cumstances. There is no need to discuss such evidence in de- 
tail. There was considerable of it,—some relating to statements 
made some time after the excitement of the shooting was 
all over and the wounded man was in the hospital. None of 
it was safely res geste, except evidence of the statements made 
at the scene of the shooting. 

[7, 8] Evidence was permitted that, some two years before 
the occurrence, Cora Edwards admitted to have tried to take 
Ebeling’s life by shooting, and threatened to do it later, and 
that, shortly thereafter, she repeated such statements on an oc- 
casion of having a quarrel with him. There was no possible 
connection shown between such events, if they occurred, and 
the one under investigation. No reason is perceived why the 
evidence was permissible, while its prejudicial character is quite 
apparent. 

[9] Complaint is made because the court permitted evidence 
to be given of a telephone conversation with Cora Edwards while 
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Ebeling was in the hospital, in which she was said to have ad- 
mitted having done the shooting. Clearly, if that were proper 
at all, it was for the purpose of discrediting the evidence of 
the Edwards woman as regards Ebeling having shot himself. 
Counsel for respondent seem to have appreciated that and pre- 
sented it regularly. It was a matter of great difficulty, under 
the circumstances, to use that evidence for a legitimate purpose 
and prevent it from having an illegitimate effect. Whether the 
former was accomplished without the latter occurring is not 
entirely clear. We will pass the subject with what has been 
said, which may have a sufficient cautionary effect to prevent 
error in respect to the matter upon another trial. Evidence 
of such character might well be very carefully fenced about by 
the court in instructions to the jury, restricting it, definitely, to 
its narrow field of legitimacy. It would be very difficult, even 
there, to prevent it from having some prejudicial improper effect 
on the main question. 

[10] One of the principal questions litigated was whether 
Ebeling, at the time he took out the policy, was free from any 
intemperate habit. That was submitted to the jury in this 
way: “At the time of making the application for insurance, 
was William T. Ebeling free from all intemperate habits, in 
respect to the use of intoxicating liquor?” An answer in the 
affirmative was given. A contrary answer would have resulted 
in a judgment for appellant. There was much evidence tending 
to show that Ebeling for a long time prior to the issuance of 
the policy had been addicted to the use of intoxicating liquor 
to excess; certainly enough evidence to have supported an an- 
swer to the question in the negative. For that reason it was im- 
portant for the jury to understand the meaning of the words 
“intemperate habit,” as applied to the use of intoxicating liquor. 
To that end the learned circuit judge instructed the jury thus: 

“Habit is something which implies repetition with regularity, 
an a man may have a habit of doing something which he does 
constantly, hourly and daily and weekly and monthly, or only 
yearly, but if he does it with regularity, we speak of it as a 
habit. Men may, for instance, have a habit of going to Eu- 
rope every summer for recreation ; we correctly speak of that as a 
habit although he didn’t go but once a year. A man may have 
a habit of walking from his place of residence to his place of 
business on a certain street in a certain way. We speak of that 
as a habit, because it is something that he repeats, does regu- 
larly.” 

Thus, it will be seen, the idea of “regularity” was iterated and 
reiterated, time and again, so the jury must have gotten the no- 
tion that a person may imbibe intoxicating liquors excessively, 
destructively and continuously,—save irregular intervals of ces- 
sation, now and then, from one cause or another, without any 
thought or attempt at reformation,—and still not have any intem- 
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pérate habit because of not indulging excessively at regular in- 
tervals of once or twice a day, or week or month. The idea of 
regularity,—recurring indulgence at regular intervals,—like the 
going from and. coming to one’s home on a particular street 
and substantially at the same time each day or part of the day, 
was given to the jury with consummate definiteness so as to 
leave no danger of the vital element of “regularity” of drinking, 
—regularity of excessiveness and regularity of time between 
indulgence,—being lost sight of. 

We are constrained to think a pretty plain collection of words, 
with “intemperate habit,” as the dominant ones, was rendered 
rather hard for the lay mind to understand, and given such 
cast that, if the jury yielded their own commmon sense idea 
thereof to the novel technical’ explanation given by the court, 
a very erroneous view prevailed. “Intemperate habit!” Are 
not those words very plain—ncn-technical. Words which are 
plain to,a man of ordinary intelligence, education and experi- 
ence can rarely be much illuminated by long definitions, explana- 
tions and illustrations. ‘“Intemperate habit!” ‘The common con- 
ception of that, as applied to the use of intoxicants, is used there- 
of, commonly, to excess. No idea of regularity of interval be- 
tween indulgence, or degree of excessiveness, is thought of in 
using the words in every-day affairs of life, respecting the tak- 
ing of intoxicants—just that one has the appetite and has in- 
dulged in it so as to become accustomed to indulge it with con- 
siderable frequency and to an apparent degree. We apprehend 
that if any one should speak to another of ordinary compre- 
hension, of a third person having an intemperate habit as re- 
gards intoxicants, no explanation would be required for a full 
understanding of what was meant. The idea would be that 
the man has so often excessively indulged in intoxicating 
liquor that it has become his customary rather than exceptional 
course of conduct—that it is a usual, customary, characteristic 
of him. Century Dictionary. 

Thus, in the case in hand, whether the indulgences were regu- 
lar or irregular interval made no difference. The contrary idea 
so carefully and emphatically pressed upon the attention of the 
jury for their guidance must be regarded as prejudicial error. 

{11] Another error occurred on the trial of manifestly harm- 
ful character and which we could not regard otherwise than as 
fatal to the judgment, if there were no other such in the case. 
It is most unfortunate for counsel, by his own personal conduct, 
to inject fatal error into a case, since much of the consequences 
must fall on the client whose interests he is employed to con- 
serve. The prejudice, in its pecunary effect, in this case, is 
minimized by the fact that the fault is only one of several fatal 
matters. However, the lesson ought not to be lost of what 
harmful effect such an infraction as we must spread upon the 
record might have upon the party served by the transgressor, 
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and which would occur directly therefrom, in this instance, ex- 
cept for circumstances not palliating the offense. 

In addressing the jury in closing the case counsel for plaintiff 
referred to the appellant thus :— 

“The United States Casualty Company! The United States 
damnation and hell, creature of hell; United States Casualty, 
hell and damnation, and behind that put devilish, malicious, 
fraudulent, trying to deprive this woman who is made the 
beneficiary in that policy of a just claim at the hand of these 
harlots !” 

Those extraordinary expressions were interspersed with ex- 
ceptions by counsel for appellant and requests for the remarks 
to be taken down, upon which counsel for respondent said, 
evidently with exhibition of much feeling, to the reporter, 
“Take everything down, if you see fit,” and then, apparently 
appealing to the jury, “Isn’t that true, gentlemen ?”’—followed 
by a further exception, and the court sustaining it, character- 
izing counsél’s remarks as very improper and very unprofes- 
sional. Whereupon, the counsél, instead of submitting and mak- 
ing some sort of an apology for what, in cooler moments, he 
would have been very quick to condemn in himself or any one 
else, excepted to the ruling of the court and insisted that his 
remarks were proper, and there does not seem to have been any 
effort on the part of the court to repress him. 

[12] If there were anything in the case to afford any excuse 
for counsel’s language, the record does not show it. It was not 
even a case where the attitude of defendant was of doubtful 
propriety from a moral, benevolent or legal standpoint. The 
circumstances were such that appellant was well warranted in 
submitting the questions of fact involved to the judgment of a 
jury and the questions of law to the court. That such an oc- 
currence could operate otherwise than harmful is hardly be- 
lievable. Associate counsel now sugggest that it was of such 
exceptional character that the likelihood is that the harm, if 
any, was to the plaintiff rather than defendant. That is ingeni- 
ous, but not at all persuasive, since the verdict was for the 
former at all points, notwithstanding the evidence in favor of 
the latter might well have led to a contrary result. 

Such prejudicial conduct cannot well be cured in any case 
merely by a judicial ruling disapproving of it, especially in the 
face of counsel’s persistence in his course; much less where 
the case is such that an unprejudiced jury might, at least, as well 
decide in case in favor of the party against which the remarks 
were made as in his favor. There is, really, no way to effi- 
ciently removed from a case the prejudicial effect of such conduct 
under the peculiar circumstances which existed in his case. A 
mere ruling and such characterization of the remarks as oc- 
curred, would come far short of it. If even followed by cau- 
tionary remarks to the jury, the poison injected into the case 
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would be likely to remain efficient, as said, in effect, in Rudiger 
vs. Chicago, St. P., M. & O. Ry. Co., 101 Wis. 292, 77 N. W. 
169. This court has too often dealt with such matters to 
leave any doubt about the effect of such error. Schaidler vs. 
C. & N. W. Ry. Co., 102 Wis. 564, 78 N. W. 732; Masterson 
vs. C. & N. W. Ry. Co., 102 Wis. 571, 78 N. W. 757; Wun- 
derlich vs. Palatine Insurance Company, 104 Wis. 382, 80 N. 
W. 467. 

It is with much regret that we are compelled to make this 
record. The error is assigned. The facts have to be stated. 
They have to be dealt with and dealt with rightly. Doubtless 
the eminent counsel who was so at fault had some sort of 
provocation which might at least palliate the conduct but which 
is not even suggested by anything appearing in the record. It 
is to his credit that no attempt is made now to justify it, and 
he stands for the suggestion that it was more likely than other- 
wise to have reacted because of its manifest unfairness. Our 
high regard for the eminent counsel who, in general, before 
this court is so helpful in the administration of justice, moves 
us to extend as much judicial charity as is proper while con- 
demning as we have. 

[13] In closing on this it may well be said that trial courts 
have a very important duty to perform in such a situation as 
we have been called upon to deal with. It should be prevented, 
if possible, by a firm repressive attitude. If that be not effi- 
cient, it should be promptly, firmly and judicially checked at 
the very threshold, and any spirit of insubordination to the 
judgment of the court on such a matter of professional con- 
duct met so as to be punitive for the infraction and an exam- 
ple for the future. That is essential to the dignity of both bench 
and bar, to the promotion of the highest attainable standard of 
judicial and legal ethics, and the reputable administration of the 
law. 

The judgment is reversed, and the cause remanded for a 
new trial. 





A. & H.]| Johnston & Collins Co. vs. Davis. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM, First DEPARTMENT. 


JOHNSTON & COLLINS CO. 
vs. 


DAVIS.* 


ACTION FOR PREMIUM—EVIDENCE—SUFFICIENCY. 


Evidence held insufficient to sustain a judgment of the Municipal Court 
dismissing a complaint for the premium due on an accident insur- 
ance policy. 


(For —_— ‘cases, see Insurance, Cent. Dig. §§ 245, 402-407; Dec. Dig. § 
188.) 


Appeal from Municipal Court, Borough of Manhattan, Ninth 
District. 

Action by the Johnston & Collins Company against Frank F. 
Davis. Judgment for defendant, and plaintiff appeals. Re- 
versed, and new trial ordered. 


Argued June term, 1913, before Seabury, Page, and Bijur, JJ. 


James F. McNasor, of New York City (Charles J. Holland, 


of New York City, of counsel), for Appellant. 

HERRICK, BRECKINRIDGE, CARNEY & SLOANE, of New York 
City (Philip W. Carney, of New York City, of counsel), for 
Respondent. 


PER CurRIAM. 

This judgment should be reversed. The defendant, previous to 
1911, for one or more years had carried an accident insurance 
policy issued by the Travelers’ Insurance Company. The plain- 
tiff is an insurance broker, and in October, 1911, the insurance 
company’s business was transferred to the office of the plaintiff. 
A renewal of defendant’s policies was issued in that month and 
charged to the plaintiff by said company, and Mr. Collins and 
Mr. Johnston, members of the plaintiff company, went to the 
Princeton Club and delivered the renewal receipt and policy to 
the defendant. He accepted the same, and promised to send the 
plaintiff a check for the amount due thereon of $30. This he 
never did. Plaintiff paid the amount due, and the policies remained 
in full force until November, 1912. Bills for the amount were 
sent to defendant from time to time, which he received, but to 
which he paid no attention. Both Collins and Johnston testify to 
the delivery of the renewal receipt and the policy, and the de- 
fendant’s promise to pay. The defendant’s denial, if it amounts 


* Decision rendered, June 24, 1913. 12 N. Y. Supp. 475. 
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to one, is weak and evasive. He says that he did not tell them that 
he wanted the policies renewed, and that he did‘not promise to 
send a check. As to the delivery of the renewal receipt, he denies 
any recollection of having had it. There was no substantial con- 
tradiction of the plaintiff’s positive testimony. 

Judgment reversed, and new trial ordered, with costs to ap- 
pellant to abide the event. 


RYAN vs. CONTINENTAL CASUALTY CO. (No. 17,199.)* 
(Supreme Court of Nebraska.) 


FINDINGS OF FACT. 


On appeal, a special finding of fact by a jury will not be disturbed, unless. 
clearly wrong. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 3912-39021, 3923, 
3924; Dec. Dig. § 999.) 


ACCIDENT POLICY—CONSTRUCTION—AMOUNT OF RECOV- 


ERY 

In a suit on a $500 accident insurance policy, providing that if the injury 
causing the loss results wholly or in part from the _ intentional 
act of insured, or of any other person, the insurer’s liability shall be 
one-fifth of the amount otherwise payable, plaintiff’s recovery is 
limited to $100, where the uncontradicted evidence shows that as- 
sured was intentionally struck in the face by another person, who did 
not intend to kill him, and that assured fell backward, striking his 
head on the pavement and fatally fracturing his skull; the injury to 
his face by the initial blow not being serious. 

(For — cases, see Insurance, Cent. Dig. § 1309, 1316, 1317; Dec. Dig. § 
530: 


Appeal from District Court, Hall County; Paul, Judge. 

Action by Mark J. Ryan against the Continental Casualty 
Company. From a judgment for plaintiff, defendant appeals. 
Reversed and remanded. 


M. P. Cornetius, of Chicago, IIl., W. A. Prince and T. O. C. 
Harrison, both of Grand Island, for Appellant. 

Artuur G. Apsott and O. A. Asso, of Grand Island (Man- 
ton Maverick, of Chicago, Ill., of counsel), for Appellee. 





* Decision rendered, June 16, 1913. 142 N. W. Rep. 288. Syllabus by 
the Court. 
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FEDERAL CASUALTY CO vs. TAYLOR. (No. 8,023.)* 
(Appellate Court of Indiana, Division No. 2.) 


ACTIONS ON POLICIES—COMPLAINT. 


In an action on an accident insurance contract, a complaint, setting out 
the contract as an exhibit and alleging full performance of all its 
conditions on the part of plaintiff and the time, place, and nature of 
the injury suffered by him, was sufficient in view of Burns’ Ann. ‘St. 
1908, § 376, providing that, in pleading the performance of a condition 
precedent in a contract, it shall be sufficient to allege generally that 
the party performed all the conditions on his. part, and that if the 
allegation be denied the fact of performance must be proved. 

(For other cases, see Insurance, Cent. Dig. §§ 1593, 1596, 1598, 1603-1606, 
1608; Dec. Dig. - 634.) 


So OF GROUNDS OF REVIEW—MOTION FOR NEW 
TRIAL. 


The insufficiency of the evidence to sustain a verdict is not reviewable on 
appeal, where it is not assigned as a cause for a new trial in the 
motion therefor. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 1744-1752; Dec. 
Dig. § 302.) 


Appeal from Superior Court, Marion County; Chas. J. Orbison, 
Judge. 
Action by William F. Taylor against the Federal Casualty Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


GeorcE BurKHART, of Indianapolis for Appellant. 
F. F. James, of Indianapolis, for Appellee. 


* Decision rendered, June 17, 1913. 102 N. E. Rep. 146. 





PFEILER vs. PENN ALLEN PORTLAND CEMENT CO. 
ET AL. * 
(Supreme Court of Pennsylvania.) 


INDEMNITY INSURANCE—LIABILITY—RIGHT OF INJURED 
PERSON TO SUBROGATION. 


Under an indemnity policy of accident insurance, providing that the insurer 
should be liable only for loss or expense actually sustained and paid 
by the assured, an assured bankrupt company which had paid nothing 
on account of plaintiff’s injury would not have been entitled to re- 
cover from the insurer; and hence there was no right of action 
against the insurer to which plaintiff could be subrogated. 


(For other cases, see Insurance, Cent. Dig. § 1484; Dec. Dig. § 59134.) 
* Decision rendered, April 28, 1913. 87 Atl. Rep. 623. 
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Appeal from Court of Common Pleas, Northampton County. 

Bill in equity by Ludwig Pfeiler against the Penn Allen Portland 
Cement Company and another. From a decree sustaining a demurrer 
and dismissing the bill, plaintiff appeals. Affirmed. 


Argued before Fell, C. J., and Brown, Mestrezat, Elkin, and Mosch- 
zisker, JJ. 


Hersert F. Laus, of Easton and E. C, Nace, of Siegfried, for 
Appellant. 
E. J. Fox and J. W. Fox, both of Easton, for Appellees. 


GENERAL ACCIDENT FIRE & LIFE INSURANCE CO 
vs. SHIELDS.* 


(Court of Appeals of Alabama.) 


SHOWING ERROR—AMENDMENT OF PLEADINGS—PRESUMP.- 
TIONS—RECORD 


An appellate court Neloee required to indulge all presumptions in favor of 
the correctness of the judgment appealed from, where a complaint 
was amended after the overruling of a demurrer thereto, and the 
record on appeal failed to show how it was amended, it would be 
presumed that the objections pointed out in the demurrers were ob- 
viated by the amendment. 

—— other cases, see Appeal and Error, Cent. Dig. § 3710-3712; Dec. Dig, 

918.) 


RULINGS ON PLEADINGS—WAIVER. 


Defendant could not object on appeal to the overruling of demurrers to a 
complaint which the record affirmatively showed was not the complaint 
on which defendant was put to trial, especially in the absence of any 
showing by the record that the complaint, as last amended, was demur- 
red to, or was subject to any of the objections which had been 
made by demurrers to the complaint before amendment. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 2880-2882; Dec. 
Dig. § 680.) 


RECORD—AMENDMENT OF PLEADINGS. 


Where the record proper showed that after the cause was called for trial 
plaintiff amended her complaint on leave, but there was nothing to 
show what the amendment was, the appellate court would not presume 
from the certificate of the clerk that the transcript contained a full, 
true, correct, and complete copy of the record and proceedings in the 
cause; that no amendment was in fact filed. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 2853-2855; Dec. 
Dig. § 663.) 


RECORD ENTRIES—CONCLUSIVENESS. 


Since all orders and entries made in the regular progress of the cause dur- 
ing term time must be received as emanating from the court itself, such 





* Decision rendered, April 10, 1913. 62 S. Rep. 4oo. 
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a memorial, so far as parties are concerned, is conclusive evidence 
of everything it contains, and is not subject to contradiction by a 
certificate of the clerk as to the contents of the record. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 2853-2855; Dec. 
Dig. § 663.) 


SPECIAL PLEAS—REFILING AFTER AMENDMENT. 


Defendant cannot complain of the court’s action in sustaining demurrers 
to pleas filed to the original complaint, which the record does not show 
were made applicable to the complaint, as last amended, by being re- 
filed. 


(For other _ see Appeal and Error, Cent. Dig. §§ 2880-2882; Dec, 
Dig. § 


ASSIGNMENTS OF ERROR—FORM. 


A single assignment of error to the overruling of objections made to the 
admission of two statements concerning what it was expected to 
prove by an absent witness could not be sustained, where one of the 
statements was not subject to the objection made to it. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 3028, 3029; Dec, 
Dig. § 736.) 


ACCIDENT POLICY—EVIDENCE. 


Where, in an action on an accident policy, there was evidence that insured 
was found in a dying condition lying on the ground below the door 
of his residence with a bruise on the back of his head and blood on his 
person, which was close to a brick near the door, evidence that 
blood was found on the corner of the brick was admissible as raising 
an inference that insured in falling to the ground struck his head 
against the brick, and that his death was caused by external, violent, 
and accidental means. 


(For other cases, see Insurarice, Cent. Dig. §§ 1691-1693; Dec. Dig. § 659.) 


BILL OF EXCEPTIONS—CONTENTS—EVIDENCE—REVIEW OF 
INSTRUCTIONS. 

The refusal of a requested charge cannot be reviewed, where the bill of 
exceptions fails to show that it states all, or substantially all, the 
evidence. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 2933-2035; Dec. 
Dig. § 7o1.) 


ASSIGNMENTS OF ERROR—REQUESTED CHARGES. 


Where there was a failure to state the points relied on to show that the 
refusal of certain special charges requested was error in the forms of 
propositions, as required by Civ. Code, p. 1508, rule 10, prescribing 
the method of preparing appellant’s brief, and the court was not 
advised as to the grounds on which appellant contended it was entitled 
to have the charges given, the assignment would not be reviewed. 

(For a cases, see Appeal and Error, Cent. Dig. § 300; Dec. Dig. § 
742. 


NEWLY DISCOVERED EVIDENCE—DILIGENCE, 


Refusal of a new trial for alleged newly discovered evidence is not error, 
where there is no showing of diligence, or that defendant was without 
fault in failing to discover the evidence referred to in time to have 
it presented at the trial. 

(For other cases, see New Trial, Cent Dig. §§ 207, 210-214; Dec. Dig. § 
102.) 





1384 Insurance Law Journal Vol. 42. —[Sept., 1913. 


Appeal from City Court of Birmingham; C. C. Nesmith, Judge. 

Action by Savannah Shields against the General Accident Fire & 
Life Insurance Company ‘as beneficiary on a policy issued by appellant 
on the life of William E. Howard. Judgment for plaintiff, and de- 
fendant appeals. ..Affirmed. 


Jort F. Wess, of Birmingham, for Appellant. 
Brack & Davis, of Birmingham, for Appellee. 





Misc.] Stix vs. Travelers’ Indemnity Co. 


CASUALTY, SURETY AND MISCELLANEOUS. 


ST. LOUIS COURT OF APPEALS. 


MIssourl. 


STIX 
US. 


TRAVELERS’ INDEMNITY CO. or Hartrorp, Conn.* 


CONTRACT—CONSTRUCTION. 


An automobile, insured against damages caused solely by collision with 
another object, the policy excluding damages from striking any portion 
of the roadbed, on being driven down a roadway skidded so that the 
rear wheels thrust across a granitoid guttering 20 inches wide and 3 
inches deep, adjacent to the roadway, and thence across a level grass 
plat adjoining, 2 feet wide, where it collided with a granitoid side- 
walk, which was 6 inches above the grass plat, causing damages, 
Held, the guttering and sidewalk were not a portion of the roadbed 
within the meaning of the policy. 


(For other cases, see Insurance, Dec. Dig. § 424.) 


CONTRACT—CONSTRUCTION. 


Ambiguous language in an insurance contract is to be construed against 
the insurance company who incorporated it, to the end of effectuating 
the insurance and protecting the insured. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. § 
146.) 


PROPERTY—DAMAGE TO AUTOMOBILE — LIMITATION OF 
LIABILITY. 


Where an insurance policy against damage to an automobile provided that 
from the amount of each claim, when determined, the sum of $25 
should be deducted and the company should be liable only for the sum 
in excess thereof, and the language, considered in light of the policy 
as a whole, showed a clear intent to restrict the liability in that sum, 
it was error to give an instruction authorizing a recovery for the full 
amount of the damages inflicted; defendant being entitled to the 
reduction. 

— eee) cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. 

0. 


EXCESSIVE VERDICT—REMITTITUR. 


Where, under the policy of insurance sued on, defendant was entitled to 
have $25 deducted from its liability when determined, and the jury 
under an erroneous instruction returned a verdict for the full liability, 
a remittitur may be allowed to prevent reversal on appeal. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 4462-4476; Dec. 
Dig. § 1140.) 


* Decision rendered, June 3, 1913. 157 S. W. Rep. 870. 
Vol. XLII.—87 
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FAILURE TO PAY CLAIM—ALLOWANCE FOR VEXATIOUS DE- 
LAY. 


Where suit was brought against an insurance company on a 
policy of insurance, and the jury in its award allowed 
plaintiff $500 as attorney’s fee for vexatious delay, under Rev. 
St. g109, § 7068, without any direct and positive evidence showing 
vexatious delay, there was no error, since the jury had a right to 
find the delay vexatious from all the circumstances of the case, such 
as the validity of plaintiff’s claim, refusal of defendant to pay, and 
the necessity for suit. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


Appeal from Circuit Court, Montgomery County; James D. 
Barnett, Judge. 

Action by William A. Stix against the Travelers’ Indemnity 
Company of Hartford, Connecticut. Judgment for the plaintiff, 


and defendant appeals. Affirmed on condition that remittitur be 
filed. 


Watts, GENTRY & LEE, of St. Louis, for Appellant. 

Barclay, FAUNTLEROY & CULLEN, of St. Louis, and H. W. 
Jounson and Now in & HucueEs, all of Montgomery City, for 
Respondent. 

NortonI, J. 

This is a suit on a policy of insurance against loss or damage 
to an automobile caused solely by collision with another object. 
Plaintiff recovered, and defendant prosecutes the appeal. 

By the terms of the policy, loss or damage caused by striking 
any portion of the roadbed is excluded from the risk to be com- 
pensated, and the question for consideration concerns the in- 
terpretation of this clause of the policy. 

The court instructed the jury that the guttering adjacent to the 
roadway and the sidewalk beyond with which the automobile col- 
lided were not a portion of the “roadbed.” 

It appears plaintiff's automobile in charge of a chauffeur 
slipped or skidded while descending a hill in Forest Park in St. 
Louis and became unmanageable. The machine was moving at 
a rapid rate of speed and slipped or skidded so as to thrust 
the rear wheels across the guttering next adacent to the road- 
way and across a grass plat two feet wide between the guttering 
and the sidewalk, where the rear wheel collided with the grani- 
toid sidewalk. The granitoid sidewalk is about six inches higher 
than the surface of the earth, and it appears the collision of the 
rear wheel of the automobile with it occasioned the complete 
reversal of the position of the machine; that is, it headed about, 
jumped over the sidewalk, and overturned backwards, falling 
across the gutter and upon the roadbed. The evidence tends to 
prove, and from the finding of the jury it appears, that the col- 
lision with the sidewalk operated as the proximate cause of the 
damage done to the machine. The roadway is constructed 
through Forest Park at the point in question with granitoid 
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guttering adjacent on either side; but no perpendicular curb, 
as is usual on the side of a city street, is there maintained. The 
guttering is shown to be about 20 inches in width and slopes as 
a semicircle from and on a level with the sides of the roadway to 
the center of the gutter, whence it raises toward the grass plat and 
sidewalk. It is said that the center of the gutter is but two or 
three inches lower than its sides. Immediately outside of the 
gutter and adjacent thereto is a grass plat two feet in width, 
and adjacent to this is the granitoid sidewalk which rises six 
inches above the surface of the grass plat. The evidence tends 
to prove that, upon the automobile skidding, the rear wheels slid 
over and across the guttering, ploughed a hole in the grass plat, 
and collided with the sidewalk with such force as to tear the tires 
from the rear wheels and occasion the machine to right about, 
jump over the walk, rear up, and fall over across the gutter and 
upon the roadbed. 

[1, 2] The policy sued upon vouchsafes insurance against loss 
or damage to the automobile, including its operating equipment 
while attached thereto, if such damage is “caused solely by col- 
lision with another object (excluding, however, * * * all loss 
or damage caused by striking any portion of the roadbed). * 
* *” While the evidence is almost conclusive that the proxi- 
mate cause of the damage was the collision of the rear wheels of 
the automobile with the sidewalk, there is a strong inference 
arising therefrom to the effect that the tires might have been dis- 
severed from the wheels through sliding across the granitoid 
gutter, and because of this it is urged the court erred in instruct- 
ing the jury that the gutter constituted no part of the roadbed. 
In the concluding lines of the principal instruction given for 
plaintiff, the court instructed the jury that the cement or grani- 
toid guttering was not a part df the roadbed of said road within 
the meaning of the policy read in evidence. It is urged that this 
instruction inheres with error for the reason the gutter is within 
and a part of the street or roadway. The propostion is, no 
doubt, entirely true with respect to the power of a city to con- 
struct, improve, and maintain streets and is usually so declared. 
See Warren vs. Henly, 31 Iowa 31. But though such be true, 
it is obvious that the gutter constructed in the street or on the 
roadway and along the side of the roadbed is not a portion of the 
roadbed when considered with reference to the subject-matter 
contemplated in this insurance policy. The language employed 
in insurance policies is to be construed so as to effectuate the in- 
surance and not for the purpose of defeating it, for the insurance 
vouchsafed is the very object and purpose of the contract. 
Therefore, if the language is in the least doubtful, it is to be more 
strictly construed against the company, who selects and incor- 
porates it into the policy and in such a way as to protect the in- 
terests of the insured who has paid a consideration for the 
indemnity. See Tucker vs. Colonial Fre Ins. Co., 58 W. Va. 30, 
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51 S. E. 86 (decided May 11, 1905) ; Szymkus vs. Eureka, etc., 
Ins. Co., 114 Ill. App. 401; London, &c, Ins. Co. v. Davis, 37 Tex. 
Civ. App. 348, 84 S. W. 260; Royal Ins. Co. vs. Martin, 192 U. S. 
149, 165, 24 Sup. Ct. 247, 48 L. Ed. 385. In this view the courts 
construe exemptions from liability, incorporated in insurance 
policies on account of injuries incurred on railway roadbeds to 
refer alone to the foundation on which the superstructure of the 
railroad, consisting of the ties and rails, is rested, and not to that 
portion of the right of way beyond. See Meadows vs. Pac. 
Mutual Life Ins. Co., 129 Mo. 76, 97, 31 S. W. 578, 50 Am. St. 
Rep. 427; Standard Ins. Co. vs. Langston, 60 Ark 381, 30 S. W. 
427. See, also, Santa Clara County vs. So. Pac. R. Co., 118 U. 
S. 394, 412, 413, 6 Sup. Ct. 1132, 30 L. Ed. 118; Shreveport vs. 
Shreveport Belt Ry. Co., 107 La. 785, 32 South. 189. Here the 
policy does not exclude loss or damage caused by striking any 
portion of the roadway or street, but rather confines the ex- 
emption of liability to the more restricted area of the “roadbed.” 
In common roads the term “roadbed” refers to the whole material 
laid in place and ready for travel. See Webster’s Dictionary. 
Obviously the roadbed involved here consisted of that portion 
between the gutters on either side which was constructed for 
travel, and not to the gutters designed for the purpose of draining 
water from the adjacent roadbed, the court did not err in in- 
structing the jury that the granitoid gutter constituted no part of 
the roadbed. 

[3, 4] It is said the automobile was a valuable one costing $6,- 
500 when new, about a year before the injury. The evidence 
tends to prove that it was damaged from $2,500 to $3,000 as a 
result of the collision with the sidewalk. The jury awarded plain- 
tiff $2,500. By instruction the court authorized a recovery for 
the ‘full amount of the damage inflicted upon the machine. It is 
insisted this was error for the reasons that the policy by its ex- 
press provisions remits $25 of the loss to the insurance company 
in every instance and cast liability against it only for such dam- 
ages as accrue over and above $25. The question is to be deter- 
mined by interpreting the language of the policy in connection with 
the subject-matter to which it refers and in view of an estab- 
lished rule of law in insurance cases. The provision is as follows: 
“Each claim hereunder shall be adjusted separately, and from the 
amount of each claim when determined the sum of twenty-five 
dollars ($25.00) shall be deducted, and the company shall be 
liable for loss or damage in excess of that amount only.” Fol- 
lowing this are certain provisions with respect to the ascertain- 
ment of the amount of a claim for loss, and it is provided the 
company shall not be responsible beyond the intrinsic value of 
the property destroyed. Furthermore, the provision goes to the 
effect that the parties shall agree on the amount of the loss if 
possible; if not, then two appraisers may be selected to do so; 
and, if they fail to agree, then a third may be selected by them. 
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An arbitration seems to be thus provided for and contemplated. 
It is urged that the clause above copied is available to defendant 
by way of reducing its liability to an amount in excess of $25 
only in case an adjustment is made or the amount determined in 
accordance with the provisions of the policy relating to an agree- 
ment between the parties or appraisement. Of course, in every 
case the fundamental inquiry must be as to the intention. of the 
parties, to be gathered from the words of the policy, always, 
however, interpreting the policy most favorably to the insured 
where it is reasonably susceptible of two constructions. In other 
words, though it is the duty of the court to seek out the intention 
of the parties as manifested in the language of the policy and 
effectuate it when such intention is clear, it is likewise our duty to 
resolve doubtful language and ambiguous provisions against the 
company and in favor of the insured. Under the influence of 
this doctrine, restrictions on the amount of indemnity vouch- 
safed in a policy of insurance, to be available, we believe should 
appear in plain words and without doubt. See Royal Ins. Co: vs. 
Martin, 192 U. S. 149, 164, 105, 24 Sup. Ct. 247, 48 L. Ed. 385. 
The rule last stated is invoked, but the provision of the policy 
appears to be sufficiently clear in revealing a restriction on the 
covenant cf .indemnity relieving the insurer from liability in all 
cases for the amount of $25 to be deducted from the entire dam- 
age done. Though the provision now under consideration refers 
to the “adjustment” of the amount of damage, the real subject- 
matter with which it is concerned is the extent of the liability of 
the insurance company for loss or damage. The provision goes 
to the effect that from the amount of each claim when determined 
the sum of $25 shall be deducted, then recites “and the com- 
pany shall be liable for loss or damage in excess of that amount 
only.”” These words clearly restrict the indemnity vouchsafed in 
that they stipulate the amount to be compensated for such loss 
is only such an amount as appears in excess of $25. The court 
erred in authorizing the jury by instruction to return a verdict for 
the full amount of plaintiff's damage. It should have required 
a deduction of $25 first to be made in favor of the company and 
authorized a verdict for the remainder. However, the amount 
the verdict is thus unduly inflated is ascertained and certain and 
is therefore a proper subject of remittitur. 

[5] The statute (section 7068, R. S. 1909) authorizes a re- 
covery of attorney’s fee on the part of insured if it appear from 
the evidence that the company has vexatiously refused to pay 
the loss. The jury awarded plaintiff an attorney’s fee of $500 on 
account of vexatious delay. It is urged that this amount should 
be remitted for the reason that there is no evidence in the case 
tending to prove the delay in payment was vexatious. A practising 
attorney testified that $500 was a reasonable charge for services 
rendered in the cause, and the sufficiency of the evidence with 
respect of that matter is not challenged. But the argument goes 
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to the effect that there is no evidence tending to prove the delay 
was vexatious. It is true there is no direct and positive evidence 
to the effect that delay in payment was vexatious; but such evi- 
dence—that is, positive and direct evidence—is not required. 
The jury are authorized in cases of this character to infer and 
conclude that the delay was vexatious from a survey of all of 
the facts and circumstances in the case tending to reveal the con- 
duct of the insurance company with respect to the matter. In this 
connection they may take into consideration the validity of plain- 
tiff’s claim and the fact that it became necessary to institute a suit 
to collect it. Indeed, the fact that defendant declined to compen- 
sate the loss without litigation is of itself evidence tending to 
prove the delay thereabout to be vexatious. Such is the estab- 
lished rule of decision. See Keller vs. Home Life Ins. Co., 198 
Mo. 440, 460, 461, 95 S. W. 903; Cox vs. Kansas City Life Ins. 
Co., 154 Mo. App. 464, 135 S. W. 1013; Williams vs. St. Louis 
Life Ins. Co., 189 Mo. 70, 87 S. W. 499. 

For the error in the instruction authorized a recovery in full 
compensation when $25 should have been deducted the judgment 
must be reversed. But it is unnecessary to remand the cause for 
this, provided the amount of $25 be remitted from the verdict as 
of the date of the judgment. Therefore, if plaintiff shall file 
such remittitur in this court within ten days, the judgment, with 
such modification, will be affirmed, and appellant shall have and 
recover the costs of the appeal laid out and expended; other- 
wise the cause will be remanded. In the interim, the judgment 
will stand reversed. 

Plaintiff having remitted $25 from the amount of the verdict 
as of its date, the judgment is affirmed for $2,475 together with 
interest thereon at 6 per cent per annum from the date of its 
rendition ; the appellant to have the costs of appeal paid out and 
expended. It is so ordered. 

Reynolds, P.J., and Allen, J., concur. 


Oo ———__ ——_ 


SUPREME COURT OF WASHINGTON. 


KIBLER et At, 
vs. 
MARYLAND CASUALTY CO.* 


INDEMNITY INSURANCE—LIABILITY. 


A policy indemnifying a sewer contractor against loss from lia- 
bility imposed by law for damages on account of bodily 


ar Decision rendered, June 19, 1913. 132 Pac. Rep. 878. 
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injuries covers liability for damages for injuries to a_pedes- 
trian falling into an ‘unguarded sewer trench, because the law 
imposed on the contractor the duty of using due care to 
avoid injury to those lawfully using the street, and the 
mere fact that the city was also liable because of its duty to keep its 
streets in safe condition does not affect the liability of the contractor 
who is liable to the city against which the person injured seeks 
redress and recovers judgment. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


INDEMNITY INSURANCE—LIABILITY—JUDGMENTS. 


A judgment against a city employing a contractor to construct sewers in 
favor of a pedestrian injured by the negligent failure to guard open 
sewer trenches is binding on the contractor liable, over to the city, 
though not made a party to the action, but actually defending it, and 
is on his insurer against loss who, though not a party, employed 
counsel to defend the action, and the judgment is admissible in 
an action by the contractor against the insurer to establish the liability 
of the insurer. 

(For other cases, see Insurance, Dec. Dig. § 616%; Judgment, Cent. Dig. 
§1224.) 


Department 2. Appeal from Superior Court, Pierce County; 
Ernest M. Card, Judge. 

Action by W. Kibler and another, copartners, doing business 
as Kibler & Moore, against the Maryland Casualty Company. 
From a judgment for plaintiffs, defendant appeals. Affirmed. 


Hupson, Hort & Harmon, of Tacoma, for Appellant. 

FLETCHER & Evans, of Tacoma, and Hastincs & STEDMAN, 
of Seattle, for Respondents. 

Morris, J. 

In July, 1910, appellant issued to respondents a policy of in- 
surance, indemnifying them against loss for damages on account 
of injuries accidentally suffered by any person while about the 
construction of certain sewers at Grangeville, Idaho, for which 
respondents had obtained a contract from such city. In August 
a young lady named Vinnie Bourland fell into one of the sewer 
trenches and received certain injuries for which she brought suit, 
joining the city and respondents as defendants. Respondents de- 
livered the complaint served upon them to appellant, with a re- 
quest that it appear and defend the action under the terms of the 
policy. Appellant acquiesced in this request, employed counsel, 
and took full charge of the case as against respondents. The 
complaint was twice amended; the second amended complaint 
alleging the same negligent act as the original in permitting the 
open trenches to remain without proper protection. This last 
complaint omitted respondents as defendants. Thereupon ap- 
pellant wrote respondents the following letter :— 

“Feb. 24, 1911. Moore & Kibler—Gentlemen::-— 

I have just received a telegram from our attorneys at Grange- 
ville, Idaho, that the suit of Miss V. Bourland against the city of 
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Grangeville and yourselves has been dismissed as against your- 
selves. I am instructing our attorney to continue in the case as a 
first-rate counsel with the corporation counsel of the city of 
Grangeville, but in so doing we wish it to be understood that it is 
under a reservation of our right, as we are not responsible, under 
our policy, for any judgment which may be rendered against the 
city of Grangeville. I expect to leave for Grangeville to-morrow 
night, and will keep you posted as to how matters are going on at 
that place. Yours very truly, N. B. Colding, Northwest Claim 
Division.” Counsel employed by appellant and the city attorney 
of Grangeville jointly prepared and filed answer to this amended 
complaint, in which it was alleged that the city let the contract 
for digging the sewer to respondents; that the trench in which 
Miss Bourland fell had been made by respondents in the con- 
struction under their contract; that it was respondents’ duty to 
properly protect the excavation so as to avoid injury to all per- 
sons; and that the city had no notice of the existence of the un- 
guarded excavation. The cause was reached for trial in Sep- 
tember, 1911, and, at request of a representative of appellant, wit- 
nesses were procured by respondents to testify in behalf of the 
defense. None of these witnesses were used at the trial, which 
resulted in a verdict against the city for $5,000. Respondents 
then served upon appellant a notice to prosecute an appeal from 
the judgment, in response to which appellant replied denying any 
liability under its policy. No appeal was taken, and subsequently 
the city paid the Bourland judgment. Respondents then com- 
menced an action against the city to recover the balance due upon 
their contract, to which the city responded by paying to respond- 
ents the balance due, except $5,543.35, the amount of the Bour- 
land judgment, and in answer pleaded as an offset its right to re- 
tain this sum in that the negligence resulting in the Bourland 
judgment was the negligence of the respondents, and that re- 
spondents were liable to the city in the amount it had been com- 
pelled to pay in satisfaction of the judgment. Respondents re- 
quested appellant to defend against this claim of the city, to 
which appellant responded, denying any liability under its policy 
and refusing to participate in the action. The result of this action 
was favorable to the city, and it was permitted to retain the 
amount paid by it in satisfaction of the Bourland judgment. 
Respondents then commenced this action against appellant to re- 
cover the amount of the Bourland judgment upon the theory that 
it was a liability imposed upon appellant under its policy, and, 
being successful below, appellant has brought the case here. 

[1] If we properly understand the point upon which appellant 
seeks to avoid this judgment, it is a contention that the policy 
contemplated indemnity against direct actions by injured persons 
against respondents, and that it was not intended to cover any 
loss that respondents might suffer by reason of being liable over 
to the city for any sum it was compelled to pay because of dam- 
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ages to injured persons in the negligent performance of the 
work. It also suggests an insufficiency of proof. The indemni- 
fying clause in the policy is “against loss from the liability im- 
posed by law upon the assured for damages on account of bodily 
injuries,” etc. What was the liability “imposed by law” upon 
respondents in the performance of their contract with the city? 
So far as is here material, the law imposed upon respondents the 
duty of using a proper degree of care in the progress of their 
work to avoid causing damage or injury to those making lawful 
use of the streets. It is true that the city was also liable because 
of its duty to keep its streets in such a condition that pedestrians 
might walk upon them in safety. But this liability upon the part 
of the city in no wise lessened the liability imposed by law upon 
respondents to answer in damages to any person injured because 
of their negligence in the construction of the sewers. So far as 
any injured person is concerned, he had under such circum- 
stances a cause of action against either the city or the person 
doing the work, and this cause of action arises out of a liability 
imposed by law; and, if the injured person seeks his remedy 
against the city in the first instance, then the city has its right of 
action against its contractor whose negligence caused the injury. 
No authority is needed to substantiate this rule. 

[2] The complaint upon which the judgment was obtained in 
Bourland against the city bases the right of action against the 
city on its negligence in keeping the trenches in its streets un- 
guarded and in failing to give warning of this unguarded con- 
dition to passers-by. The judgment in that action established 
that the injury was suffered because of negligence in failing to 
properly guard the open trenches; and, inasmuch as the duty to 
properly guard the open trenches rested upon respondents, a 
judgment based upon the failure and neglect to do so established 
the negligence of respondents. The respondents were liable be- 
cause they committed the original wrong which caused the injury. 
The city was liable because it failed to discharge its duty of 
keeping its streets in proper condition for public travel and pre- 
venting injury to others from the wrong of respondents. This 
brought the case within the terms of the indemnity policy, and 
the respondents, having paid the judgment establishing their 
liability, may recover under the terms of the policy from the ap- 
pellant the amount of the judgment and costs. The principles 
and many authorities on which this rule rests may be found in 
Com’rs of Lexington vs. AXtna Indemnity Co., 155 N. C. 219, 
71 S. E. 214. 

It matters not that.respondents were not mentioned as defend- 
ants in the second amended complaint upon which the Bourland 
judgment was based. The negligence which established that 
judgment was their act, and the issue was tendered by the plead- 
ings. Respondents, although not parties to that action, were 
directly interested in the result of that litigation and actively de- 
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fended that case. They were in substance parties to it and bound 
by it. Douthitt vs. MacCulsky, 11 Wash. 601, 40 Pac. 186; 
Shoemake vs. Finlayson, '22 Wash. 12, 60 Pac. 50; Ramsey vs. 
Wilson, 52 Wash. 111, 100 Pac. 177. So with appellant. It had 
full knowledge of the ‘pendency of that action, employed counsel 
to defend it, and it is likewise bound by the adjudication of 
respondents’ negligénce. Spokane vs. Costello, 33 Wash. 98, 74 
Pac. 58; Seattle vs. Saulez, 47 Wash. 365, 92 Pac. 140. The 
judgment in that case was therefore properly admitted in order to 
establish negligence of the respondents and the consequent liabil- 
ity of appellant under its indemnifying bond. In this case it ap- 
peared that the open and unguarded trench into which Miss 
Bourland had fallen and received her injury, and which was the 
cause of action pleaded by her against the city, was excavated by 
respondents, making them the responsible cause of the defect 
upon which the judgment was based. This was sufficient to 
establish the right of recovery against the respondents and the 
liability of appellant. Seattle vs. Regan & Co., 52 Wash. 262, 100 
Pac. 731, 132 Am. St. Rep. 963. 

We find no error in any of the rulings complained of, and the 
judgment is affirmed. 

Ellis, Fullerton, and Main, JJ., concur. 


SUPREME COURT OF INDIANA. 


UNITED STATES FIDELITY & GUARANTY CO. Er aL.* 
vs. 


POETKER. (No. 21,527.).* 


LEGISLATIVE REGULATION. 

The quasi public nature of the banking business, and the intimate rela- 
tion which it bears to the fiscal affairs of the people and the revenues 
of the state, bring it within the police power and make it a proper 
subject for legislative control. 

(For other cases, see Banks and Banking, Cent. Dig. § 9; Dec. Dig. § 3.) 


CONSTRUCTION OF CONTRACT—SURETY COMPANIES. 

The rule requiring a strict construction in favor of private sureties who 
sign for accommodation does not apply to the contract of a surety 
company becoming surety for profit, but its contract is to be construed 
most strictly against it and in favor of the obligee. 

(For other cases, see Principal and Surety, Cent. Dig. §§ 103, 103%; Dec. 
Dig. § 59. 


oe Decision rendered, June 24, 1913. 102 N. E. Rep. 372. 
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BONDS OF BANK CASHIER — STATUTE AS MEASURE OF 
LIABILITY. 


Burn’s Ann. St. 1908. § 3331, provides that the directors of a state bank 
shall elect a president and elect or appoint a cashier and shall require 
them to execute separate bonds with sureties conditioned for the 
honest and faithful discharge of their duties; and section 5728 pro- 
vides that any bond required by any law may be executed by a 
qualified surety company which shall be in all respects a full com- 
pliance with the law. Held, in an action as a cashier’s bond, that it was 
given in obedience to a statutory command it bound the surety com- 
pany to the performance of the conditions which the statute pre- 
scribed, even though the bond did not itself so provide, so that its 
liability was measured by the statutory condition that the cashier 
should honestly and faithfully discharge his duties, and that other 
provisions in the bond intended to limit and avoid liability were 
without effect. 

(For other cases, see Principal and Surety, Cent. Dig. §§ 103, 10314; Dec. 
Dig. § 79.) 

STATUTORY PROVISIONS—“OFFICIAL BOND.” 


Under Burns’ Ann. St. 1908, § 1278, providing that no official bond entered 
into by any officer shall be avoided for want of form or substance, 
but that the surety should be bound to the full extent contemplated 
by the law, a bond of a bank cashier, taken pursuant to a requirement 
of a public statute, was an “official bond.” 


(For other cases, see Officers, Cent. Dig. §§ 220-222; Dec. Dig. § 126.) 
(For other definitions, see Words and Phrases, vol. 6, p. 4952.) 


LIABILITY OF SURETY—PROVISIONS OF STATUTE AS PARTS 
OF BON 


a 


The provisions ol the statute requiring surety bonds enter into and become 
a part of the bond, whether written in it or not, and constitute the 
contract upon which the rights and the liabilities of the surety are 
to be determined. 

(For other cases, see Principal and Surety, Cent. Dig. §§ 103, 103%; 
Dec. Dig. § 59.) 


ACTION ON BONDS—PLEADING—DEFECTS. 


Where the bond sued upon shows on its face the defect or failure to meet 
the statutory requirements, the complaint need not further suggest it. 

(For other cases, see Principal and Surety, Cent. Dig. § 422; Dec. Dig. § 
155. 


DISCRETION OF TRIAL COURT — DISMISSAL AND REIN- 
STATEMENT. 


Discretionary authority to relieve a party in default is inherent in all 
courts of record exercising a general jurisdiction, independent of 
Burns’ Ann. St. 1908, § 405, expressly vesting in the trial courts a 
discretion in the matter of relieving a party from a default judg- 
ment, and the exercise of such discretion will only be reviewed when 
abused. 


(For other cases, see Appeal and Error, Cent. Dig. § 3823; Dec. Dig. § 
957.) 

REVIEW—DISCRETION OF TRIAL COURT—STATEMENT OF 
COUNSEL. 

The character as well as the extent of the opening statement of a case to 


the jury is left much to the discretion of the trial court, and, where 
the court instructed the jury not to consider statements of counsel in 
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so far as they were improper and harmful, there was no abuse of 
such discretion. 


(For 7 cases, see Appeal and Error, Cent. Dig. § 3847; Dec. Dig. § 
972. 
CONDUCT OF TRIAL—ARGUMENT. 


In an action on a surety’s bond required by statute, where it was held 
that the liability thereon was measured by the statute and not by 
other terms and conditions of the bond, counsel’s discussion of the 
difference between the terms and conditions of the bond as given 
and as the statute required it to be was not improper. 


(For other cases, see Trial, Cent. Dig. §§ 275-278, 2906; Dec. Dig. § 114.) 


Appeal from Circuit Court, Pike County; J. H. Miller, Spe- 
cial Judge. 

Action by Fred H. Poetker, Receiver, against the United 
States Fidelity & Guaranty Company and others. Judgment for 
plaintiff, and the guaranty company appeals. Affirmed. 


CHARLES MARTINDALE, of Indianapolis, for Appellant. 

R. W. Armstronc and Leo H. FisHer, both of Hunting- 
burg, E. A. Exy, of Petersburg, and Rosy, Watson, Esarey 
& Satssury, of Indianapolis, for Appellee. 

Cox, J. 

Appellee, as receiver of the People’s State Bank of Hunting- 
burg, Ind., sued Charles Behrens, as principal, and the United 
States Fidelity & Guaranty Company of Baltimore, Md., as surety, 
to recover for a breach of the official bond of Behrens, as 
cashier of the bank. A trial by jury resulted in a verdict against 
both defendants for the full penalty of the bond, together with 
interest for delay in payment after demand, amounting in all 
to $28,500. From a judgment on this verdict the surety com- 
pany appeals and presents numerous specifications of alleged 
errors in support of its claim that the judgment as to it is 
erroneous. 

The People’s State Bank was a banking corporation organ- 
ized under the laws of this state, and appellant was a foreign 
surety company which qualified and had been authorized to 
transact business in this state. It appears from the application 
for the bond that Behrens at that time was and had been 
cashier of the bank; that he had theretofore given a personal 
bond; that he had been ordered by the board of directors to 
procure a surety company bond; that his application was for 
a surety bond of $25,000 as cashier of the People’s State Bank 
of Huntingburg, Ind. The president of the bank was required 
in the application to answer numerous questions, which an- 
swers the application stated were to be the basis of the bond 
applied for and renewals thereof. The bond was issued for a 
premium of $62.50 from March 1, 1902, to March 1, 1903, and 
provided that the representations and promises relative to the 
duties and accounts of the employee and other matters con- 
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tained in the application and any subsequent representations or 
promises of the employer, thereafter required or lodged with 
the company, should constitute part of the basis and considera- 
tion of the contract. It was then provided: ‘That for the con- 
sideration of the premises the company shall, during the term 
above mentioned or any substantial renewal of such term, and 
subject to the conditions and provisions herein contained, at the 
expiration of three months next after proofs satisfactory to 
the company, as hereinafter mentioned, make good and reim- 
burse to the said employer such pecuniary loss as may be sus- 
tained by the employer by reason of the fraud or dishonesty 
of the said employee in connection with the duties of his office 
or position, amounting to embezzlement or larceny, and which 
shall have been commited during the continuance of said term 
or of any renewal thereof, and discovered during said continu- 
ance or of any renewal thereof or within six months there- 
after or within six months from the death or dismissal or re- 
tirement of said employee from the service of the employer 
within the period of this bond, whichever of these events shall 
first happen; the company’s total liability on account of said 
employee under this bond or any renewal thereof not to ex- 
ceed the sum of $25,000.” Following this, the prime condition 
of the bond, there follow many provisos tending to limit and 
guard the liability of the surety, requiring the employer to give 
notice to the surety “at the earliest practicable moment” of the 
“discovery of any act capable of giving rise to a claim hereun- 
der’; requiring the claim for loss to be in writing; providing 
that any willful misstatement or suppression of fact in any 
claim should render the bond void from the beginning; that 
it should have a right to ratable contribution with cosureties ; 
that it should have a right to rescind under certain conditions 
and escape liability for subsequent acts of the cashier; that no 
suit should be brought on the bond for any loss after twelve 
months from the discovery of the loss; and numerous other 
provisions for the purpose of qualifying and avoiding liability. 
Following these there is a provision that none of the conditions 
or provisions of the bond shall be deemed waived, unless such 
waiver is clearly expressed in writing, and a covenant on the 
part of the principal to save the surety harmless. The bond 
was signed by the principal and surety and accepted and ap- 
proved in writing by the directors of the bank, and was sub- 
sequently filed in the office of the Secretary of State as re- 
quired by law. Behrens continued as cashier, and the bond was 
renewed annually for the years 1903, 1904, 1905, and 1906, 
and during this period of time there was lost to the bank, 
through the unfaithfulness of Behrens in the discharge of his 
duties as cashier, a sum far in excess of the penalty of the bond, 
and this resulted in its insolvency. 

In the main the questions raised by appellant surety com- 
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pany are based upon the assumption that the bond which it 
executed for Behrens to secure to the bank the faithful discharge 
of his duties as its cashier is a common-law undertaking, and 
that a recovery on it can be sustained only according to the 
numerous and intricate provisicns and conditions contained in 
it and the written application for it. In behalf of appellee it is 
claimed that the bond must be held to be a statutory official 
bond legally of a character and with such conditions only as 
the statute provides. It must fairly follow, therefore, that if 
this underlying question is determined favorably to the con- 
tention of appellee, most of the questions presented by appel- 
lant become immaterial and require no consideration. 

[1] It has been held by this court that: “The quasi public 
nature of the banking business, and the intimate relation which 
it bears to the fiscal affairs of the people and the revenues of 
the state, clearly bring it within the domain of the internal 
police power and make it a proper subject for legislative con- 
trol. Bankers invite general deposits primarily for their own 
profit and usually obtain a measure of public patronage, and 
the expediency of guarding the people against imposition, ex- 
tortion, and fraud, of affording efficient means of detecting irregu- 
lar practices, and of learning the true financial condition of the 
bank, and the necessity of preserving the confidence of patrons 
in its solvency and of protecting their interests in case of in- 
solvency, justify inspection and control by the state.” State 
vs. Richereek (1906) 167 Ind. 217, 222, 77 N. E. 1085, 1086 
(5 L. R. A. [N. S.] 874, 119 Am. St. Rep. 491, 10 Ann. Cas. 
1899). 

[2, 3] In the exercise of this governmental power the Gen- 
eral Assembly has enacted the following provision affecting 
banks organized under the laws of the state: “The directors 
shall elect one of their number president and shall also elect or 
appoint a cashier. The president and cashier shall each take an 
oath or affirmation that he will faithfully and honestly discharge 
his duties. And the board of directors shall require of the 
president and cashier to execute separate bonds, with sureties, 
in such sums as they may deem proper, conditioned that they 
will honestly and faithfully discharge their several duties as 
such officers (which said bond shall be filed in the office of 
Secretary of State for the benefit of stockholders and cred- 
itors of such bank) during their continuance in office.” Sec- 
tion 3331, Burns 1908; Acts 1873, p. 21, § 3. It will be noted 
that, while this statute leaves the amount of the bond to be fixed 
at the discretion of the board of directors, it is mandatory upon 
them to exact a bond from each of the officers named, and by 
its terms states the simple condition upon which it must be 
given in clear and unmistakable words, namely, that the officer 
will honestly and faithfully discharge his duties as such officer 
during his continuance in office. Such a plain and simple obliga- 
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tion with the broad and compehensive condition the statute re- 
quires, and one less direct and less burdensome for the surety 
does not satisfy it. A bond such as the one given in this instance, 
which is manifestly prepared with studied care to avoid all 
liability on the part of the surety, except such as might grow 
out of a loss that might occur to the one to whom the bond 
was given, even after he had exercised that close and relentless 
vigilance which makes stealing well-nigh impossible, certainly 
does not fulfill the requirements of the statute. 

A bond of the character of the first named, appellant was au- 
thorized, by the provisions of our laws relating to surety 
companies, to execute in compliance with section 3331, supra, 
but not so one of the latter class. It is provided by section 1 of 
the act of 1897 (Acts 1897, f 192, § 5728; Burns 1908): 
“That whenever any bond, undertaking, recognizance, or other 
obligation 1s by any law of the state of Indiana, or the charter, 
ordinances, rules or regulations of any municipality, city gov- 
ernment, common council, board of county commissioners, and 
savings bank, state bank or private bank, * * * required 
or permitted to be made, given, tendered or filed with surety or 
sureties, * * * such bond, undertaking, obligation, recogni- 
zance or guarantee may be executed by a company qualified to 
act as such surety or guarantor; * * * and such execution 
by such company of such bond, undertaking, obligation, recogni- 
zance or guarantee shall be in all respects a full and complete 
compliance with every requirement of every law * * * 
that such bond, undertaking, obligation, recognizance or guaran- 
tee shall be executed by one surety, or by one or more sureties, 
or that such sureties shall be residents or householders, or free- 
holders, or either or both, or possess any other qualification.” 

The statute fixes upon surety companies the character of law- 
ful sureties upon statutory bonds, but it gives them no authority 
to change the character or legal effect of the bonds which the 
statute exacts. Such a company could not enter into a recogni- 
zance bond and by adding to the ordinary condition for the 
answer for the default of the principal if the sheriff failed to 
keep him under constant surveillance and thereby escape lia- 
bility by showing the defendant’s failure to appear was due to 
the sheriff’s neglect. When appellant was requested to furnish 
a bond to the bank for its cashier, it was bound to know the 
nature of the condition it would become liable upon if broken. 
It is, of course, to be conceded that a surety company may in 
dealing with a private citizen, with a free hand unhampered 
by statutory restrictions, make such a contract of suretyship as 
it chooses and guard and limit its liability by as many provi- 
sions as it pleases, and, if the one for whose benefit it is given 
accepts it in good faith, the surety is bound only according to 
the terms of the bond. But even in such a case the rule of 
strictissimi juris, which has been invoked for the benefit of 
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private individual sureties who sign for accommodation and not 
for compensation, and which 1equires a strict construction of 
the contract in their favor, and a resolution of all doubts in their 
favor does not apply to the involved contract of a surety com- 
pany which becomes surety for profit. In the latter case the 
rule is reversed, and the contract, when there is room for con- 
struction, is to be construed raost strongly against the surety 
and in favor of the indemnity which the obligee had reason- 
able ground to expect. Bank of Tarboro vs. Fidelity & De- 
posit Co. (1901) 126 N. C. 320, 35 S. E. 588, 83 Am. St. Rep. 

2; George A. Hormel & Co. vs. American Bonding Co. (1910) 
112 Minn. 288, 128 N. W. 12, 33 L..R. A. (N. S.) 513, and 
many cases cited in note; Philadelphia vs. Fidelity & Deposit 
Co., of Maryland (1911) 231 Pa. 208, 80 Atl. 62, Ann. Cas. 
1912B, 1085, note; Brown vs. Title Guaranty & Surety Co. 
(1911) 232 Pa. 337, 81 Atl. 410, 38 L. R. A. (N. S.) 698; 32 
Cyc. 306. 

No other bond was taken in this case than the one in suit, and 
it is not denied that it was taken by the directors and given by 
Behrens and appellant in compliance with the statute, and pur- 
suant to the statute it was filed in the office of the Secretary of 
State. It has long been the rule in this state that, when a bond 
is given in obedience to a command of the statute, a construc- 
tion shall be given it which binds the obligors in the per- 
formance of the conditions which the statute declares it shall 
contain, even though the bond does not specifically so provide. 
The rule has been applied to personal sureties who have obli- 
gated themselves for accommodation without pecuniary reward. 
The reason for its application to corporations or others who 
engage in the business of becoming sureties or guarantors for 
profit, and who offer themselves as common sureties or guar- 
antors for hire, is greater. 

That it is the settled policy of the state to fix the conditions of 
bonds required by statute and to hold sureties thereon to the per- 
formance of the conditions named clearly appears from statutory 
provisions. In the statute relating to the bonds of public officers, 
it is provided that such bonds shall be obligatory for the faithful 
discharge of all the duties required of the officer by law, and that 
no such bond shall be void because of defects in form or sub- 
stance, but upon the suggestion of such defects such bond shall 
be obligatory as if properly executed. Sections 9111 and 9113, 
Burns 1908. As we have seen, the law prescribes the condition 
which the bonds of the president and cashier of banks incorpo- 
rated under the laws of the state shall contain. And such is the 
policy in relation to many other bonds required by law which 
will easily suggest themselves. See, also, section 2024 relating 
to bonds in criminal actions. 

[4] Again it is provided in relation to other bonds required by 
law, generally, in addition to the above provision relating to the 
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official bonds of public officers: “No official bond entered into 
by any officer, nor any bond, recognizance, or written under- 
taking taken by any officer in the discharge of the duties of his 
office, shall be void for want of form or substance or recital or 
condition, nor the principal or surety be discharged; but the 
principal and surety shall be bound by such bond, recognizance, 
or written undertaking to the full extent contemplated by the law 
requiring the same, and the sureties to the amount specified in 
the bond or recognizance. In all actions on a defective bond, re- 
cognizance, or written undertaking, the plaintiff or relator may 
suggest the defect in his complaint, and recover to the same ex- 
tent as if such bond, recognizance, or written undertaking were 
perfect in all respects.” Section 1278, Burns 1908. 

It has been frequently decided in this state that bonds taken 
pursuant to a requirement of a public statute are official bonds 
within the meaning of this section of the statute. Faurote vs. 
State ex rel. (1887) 110 Ind. 463, 467, 11 N. E. 472; Robling vs. 
Board (1895) 141 Ind. 522, 40 N. E. 1079; State vs. Rowles 
(1912) 98 N. E. 722; State ex rel. vs. Fletcher (1891) 1 Ind. 
App. 581, 586, 28 N. E. 111; Herod vs. State ex rel. (1896) 15 
Ind. App. 648, 43 N. E. 144, 44 N. E. 378; Holthouse vs. State 
ex rel. (App.) 97 N. E. 130. See, also, Murfree on Official 
Bonds, §§ 36, 37. 

[5] It has also been held that the provisions of the statute re- 
quiring the bond enter into and become a part of the bond, whe- 
ther written in it or not, and constitute the contract upon which 
both the 1ights and the liabilities of the surety are to be deter- 
mined. See the cases just cited and State ex rel. vs. Berg (1875) 
50 Ind. 496; Graham vs. State ex rel. (1879) 66 Ind. 386, 389; 
Opp. vs. Ten Eyck (1885) 99 Ind. 345. 

In State ex rel. vs. Fletcher, supra, it was said at page 586 of 
1 Ind. App., page 113 of 28 N. E.: “The wording of the bond 
neither adds to nor takes from the recognizor any liability cre- 
ated by statute. Where a bond contains more or less than is re- 
quired by statute, it operates and has the force and effect of the 
statute authorizing it. If the bond contains less than required by 
statute, the bondsman will be held to what it should have con- 
tained; and, if it contains more than required by statute, the 
measure of liability would be to that extent defined by statute.” 

In Opp. vs. Ten Eyck, supra, it was said on page 348 of 99 
Ind.: “The force and effect of this section is to cure defects and 
to supply omissions in the class of bonds named, whether the de- 
fects or omissions be of form or substance, and to hold the ob- 
ligors, both principals and sureties, to the full extent of the law 
requiring the bond.” 

(6) It has been held that, where the bond sued upon shows 
upon its face the defect or failure to meet the statutory re- 
quirements, the complaint need not further suggest it. Cook vs. 
State (1859) 13 Ind. 154; Boden vs. Dill (1877) 58 Ind. 273. 


Vol. XLII.—88 
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It is said in Childs on Suretyship and Guaranty, § 91, p. 122, 
that the general rule is that, where a contract of suretyship is 
entered into pursuant to a statute or to a by-law, the statute or 
by-law forms a part of the contract of the surety. If the law 
has made the instrument necessary, the parties are deemed to 
have had the law in contemplation when the contract was ex- 
ecuted. See, also, Adams vs. Williams, 97 Miss. 113, 52 South. 
865, 30 L. R. A. (N. S.) 855, Ann. Cas. 1912 C, 1129; Grow- 
barger vs. United States Fidelity & Guaranty Co. (1907) 126 Ky. 
118, 102 S. W. 873, 11 L. R. A. (N. S.) 758, 128 Am. St. Rep. 
274; Ihrig vs. Scott (1893) 5 Wash. 584, 32 Pac. 466; Slocomb 
vs. Robert (1840) 16 La. 173; Boswell vs. Lainhart (1830) 2 La. 
397; United States Fidelity & Guaranty Co. vs. Mclaughlin 
(1906) 76 Neb. 307, 107 N. W. 577, 1090 N. W. 390; United 
States Fidelity & Guaranty Co. vs. Union Trust & Savings Co. 
(1904) 142 Ala. 532, 38 South. 177. 

In the case last cited the bond was almost identical in its terms 
with the one in suit. It was given pursuant to a statute as the 
bond of a register in chancery and he acted under it. It was said 
by the court: “It is therefore of no consequence that the con- 
dition of the bond is different from that which the statute pre- 
scribes for official bonds, nor of any consequence that the con- 
dition expressed in the bond may not have been broken by the 
officer. The condition which, though not written into this paper, 
is as essentially a part of it for all the purposes of this action as if 
it and it alone were written into it is that the officer, Wm. H. 
Parks, will faithfully discharge the duties of the office of re- 
gister in chancery during the time he continues therein, or 
discharges any of the duties thereof (Code 1896, § 3070) ; and 
the obligors thereon are liable for any breach of this condition 
for the use and benefit of every person sustaining damages by 
such breach. Code 1896, § 3087. It would be immaterial 
whether such bond is in terms payable to the state. The law 
makes it so payable. It would be immaterial to the sureties’ 
liability whether Parks executed it. The surety is liable whether 
he did or not. And it is immaterial that the instrument, though 
signed by Parks, yet on its face imports no obligation on his 
part to the state. The law imports that obligation into the bond. 
On the other hand, no account is to be taken of and no operation 
is to be given to the several stipulations and conditions set down 
in this paper which tend to limit the liability which an official 
bond imports or to clog or impeach the remedy for the enforce- 
ment of such liability. The right of recovery is the same in the 
abstract and as to amount as if the bond had expressed the 
statutory conditions and those only; and action upon it is main- 
tainable under the same conditions. It is altogether inapt and 
dmaccurate to say that the city court in its rulings on the demurrer 
in line with the foregoing views made a bond for the parties or 
even that the law has made a bond which the parties have not 
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made. The law known of all men (and even of all corporations) 
said to these parties, ‘If you put forward a paper writing as and 
for the official bond of this officer and the officer acts under it, 
that paper writing imports and involves certain liability upon 
you in certain contingencies.’ The parties make and exploit this 
writing for this purpose knowing the legal consequences of their 
action, and they thereby take those consequences upon them- 
selves. The law, as it was competent for the law to do, merely 
gave a certain character and attached certain liabilities to certain 
acts. The defendant performed those acts, and it is not only no 
legal wrong but not even a legal hardship for the law through its 
ministers to enforce such liability.” 

It fairly follows from what has been said that the bond in 
suit must be held to be an official bond within the meanivg of 
section 1278, supra, and that appellant’s liability on it mu-c be 
measured by the breach, which is plainiy shown, of the simple 
condition that Behrens would honestly and faithfully discharge 
his duty as cashier of the bank during his continuance in office. 

[7] In addition to the many questions not necessary to decide 
by reason of the conclusion just stated, it is contended that the 
court below erred in setting aside a default of appellee and dis- 
missal of his action, and reinstating it upon the application of 
appellee. The cause was set for trial on December 9, 1907. Ap- 
pellee’s counsel resided 30 miles from Petersburg, the county seat, 
and failed to reach there until 2:15 o’clock p. m. of that day. 
Prior to their arrival the cause was, about I1 o’clock a. m., dis- 
missed on motion of appellant. Upon the arrival of appellee’s 
counsel, they moved to set aside the default and reinstate the 
action, which motion the court subsequently granted. Affidavits 
were filed by the respective parties in support of and against this 
motion. The statute (section 405, Burns 1908) expressly and 
properly vests in trial courts a discretion in the matter of reliev- 
ing a party from a judgment taken against him by default, which 
this court will review only when that discretion has been abused. 
Moreover, the discretionary authority to relieve a party in de- 
fault is inherent in all courts of record exercising a general 
jurisdiction, independent of the statute. Hoag vs. Old People’s, 
etc., Soc. (1891) 1 Ind. App. 28, 27 N. E. 438; Mastin vs. Ind. 
Car., etc., Co. (1900) 25 Ind. App. 175, 57 N. E. 148; 6 Encyc. 
of Pl. & Pr. 149. 

[8] Complaint is presented of the misconduct of counsel for 
appellee in making improper statements in the opening statement 
of the plaintiff to the jury prior to the introduction of testimony. 
So far as these statements were improper and harmful to ap- 
pellant, the court susté@ined its objection and instructed the 
jury to give them no onsideration. The character, as well as 
the extent of the statement of a case to the jury, is left much to 
the discretion of the trial court. Aylesworth vs. Brown (1869) 
31 Ind. 270; Elliott’s General Practice, § 559. 
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[9] During the argument of the cause to the jury one of 
appellee’s counsel discussed the difference between the terms and 
conditions of the bond as given and as the statute required it to 
be. In view of the conclusion reached as to the character of the 
bond, we find nothing in the statements of counsel to which ob- 
objections were made that would amount to improper argument. 

As it appears that a just result was reached in the trial court, 
the judgment is affirmed. 


INDIANA & OHIO LIVE STOCK INS. CO. vs. SMITH.* 
(Court of Civil Appeals of Texas. Austin.) 


ACTIONS—PETITION—SUFFICIENCY. 


A petition, in an action on a policy on the life of a horse, which alleges 
that plaintiff was the owner of the horse at the time it was insured, 
that by reason of the policy and the death of the horse defendant 
became liable to plaintiff to the amount of the policy, that the horse 
died within the life of the policy, that all the premiums had been 
paid, that plaintiff furnished proof of loss with demand of payment, 
and that defendant was indebted to plaintiff in the amount of the policy. 
sufficiently alleges as against a general demurrer that plaintiff was 
the owner or had an insurable interest in the horse at the time of its 
death. 


(For other cases, see Insurance, Cent. Dig. § 1594; Dec. § 633.) 


PETITION—DEMURRER. 


The court, in passing on a general demurrer to the petition, must consider 
everything as properly alleged which by reasonable construction is 
embraced within the allegations. 


(For other cases, see Pleading, Cent. Dig. §§ 535-539; Dec. Dig. § 216.) 


PETITION—DEMURRER—WAIVER. 

Where the demurrer to the petition was not presented to or acted on by 
the court, it must be deemed waived. 

(For other cases, see Pleading, Cent. Dig. §§ 521-524; Dec. Dig. § 212.) 


DBFECTS—AIDED BY VERDICT. 


A verdict for plaintiff cures all defects in the petition except a failure to 
state a cause of action. 


(For other cases, see Pleading, Cent. Dig. §§ 1451-1477; Dec. Dig. § 433.) 


MISREPRESENTATIONS—“MATERIAL TO RISK.” 


The term “material to risk,” in Rev. Civ. St. 1911, art. 4947, providing 
that false statements in an application for insurance shall not con- 
stitute a defense, unless the matter misrepresented was material to the 
risk, or actually contributed to the contingency on which the policy 
became due, means the making of some misrepresentation of fact 
which induced the insurance company to assume the risk, and where 
one procuring a policy on the life of his horse made misrepresenta- 


* Decision rendered, May 21, 1913. 157 S. W. Rep. 755. 
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tions as to the value of the horse and the consideration paid therefor 
and whether it was mortgaged, and the misrepresentations induced the 
insurance company to issue the policy, the misrepresentations were 
material and defeated a recovery on the policy stipulating that mis- 
representations by insured should invalidate the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 597-600; Dec. Dig. § 281.) 


Appeal from District Court, Milam County; J. C. Scott, Judge. 

Action by David P. Smith against the Indiana & Ohio Live Stock 
Insurance Company. From a judgment for plaintiff, defendant appeals. 
Reversed and rendered. 


Rost. M. LyLes, of Austin, Geo T. Moore, of Houston, and Licut- 
Foot, Brapy & Rosertson, of Austin, for Appellant. 
HENDERSON, Kipp & GILLIs, of Cameron, for Appellee. 


LARRIMORE vs. UNITED STATES FIDELITY & GUAR- 
ANTY CO. (Civ. 1,088.)* 


(District Court of Appeal, First District, California.) 


a” POLICY — CONDITIONS PRECEDENT — ACCOUNT- 
ING. 


Where an application for a fidelity policy, insuring the acts of a delivery 
foreman for a department store, warranted that the foreman would 
account to the cashier of the store once a day, and that the account 
would be verified every day by checking with the cashier, compliance 
with such warranty was a condition precedent to a recovery on the 
policy, and hence where it appeared that the foreman’s accounts were 
not checked against packages delivered or returned, but the depart- 
ment store’s C. O. D. cashier accepted the foreman’s statement as 
correct without verification, there could be no recovery on the policy. 


s = cases, see Insurance, Cent. Dig. §§ 875, 87514; Dec. Dig. 
332. 


Appeal from Superior Court, City and County of San Francisco; 
Frank J. Murasky, Judge. 

Action by Grover B. Larrimore against the United States Fidelity & 
Guaranty Company. A verdict having been recovered in favor of plain- 
tiff, the court granted defendant’s motion for a new trial, and plaintiff 
appeals. Affirmed. 


Leon E. Prescott, of San Francisco, for Appellant. 


THoMAS, Beepy & LANAGAN, of San Francisco, for Respondent. 


* Decision rendered, April 25, 1913. Rehearing denied, May 24, 1913 
132 Pac. Rep. 1050. 
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VANDIVER, Stare TREASURER, ET AL. vs. POE ET AL.* 
(Court of Appeals of Maryland.) 


SURETY COMPANY—DEPOSITS WITH STATE TREASURER— 
RIGHTS OF STATE TREASURER. 

Where a surety company which had deposited stock with the State 
Treasurer as required by Code Pub. Civ. Laws, art. 23, § I10, to be 
held officially in trust for policyholders or guarantees of the corpora- 
tion, was placed in the hands of receivers while solvent and the 
receivers held over $400,000 of assets, not including the stock, so 
that it might not be necessary to use the stock for the payment of 
claims of policyholders, the court on petition of the receivers could 
not direct the Treasurer to deliver the stock to the receivers. 

(For other cases, see Insurance, Cent. Dig. §§ 8, 58-61; Dec. Dig. 
§ 50.) 


Appeal from Circuit Court of Baltimore City; Charles W. Henisler, 
Judge. 


Epwarp Durry and JoHN Puitip HILL, both of Baltimore, for Ap- 
pellants. 

Stuart S. JANey and Georce R. Gaituer, both of Baltimore, for 
Appellees. 


* Decision rendered, Jan. 14, 1913. 87 Atl. Rep. 410. 


STATE vs. MARYLAND CASUALTY CO. (No. 19,932,)* 


(Supreme Court of Louisiana.) 


INSURANCE COMPANIES. 

Under the provisions of the license act (No. 171 of 1908, p. 387), as 
amended by act No. 214 of 1906, p. 371, insurance companies doing 
a life, accident, and workmen’s collective accident business are 
liable for the payment of licenses to the state under section 8, and if 
they combine other insurance they are liable to a second license to 
the state under section 9 of Act No. 171 of 1808. 


(For other cases, see Insurance, Cent. Dig. § 6; Dec. Dig. § 7.) 


Appeal from Civil District Court, Parish of Orleans; Fred D. King, 
Judge. 

Action by the State against the Maryland Casualty Company. From a 
judgment for defendant, plaintiff appeals. Affirmed. 


Witt1am W. WestERFIELD, of New Orleans, for the State. 
Eucene J. McGivney and Epwakrp Ricutor, both of New Oreans, for 
Appellee. 


* Decision rendered, June 9, 1913. 62 S. Rep. 606. Syllabus by the 
Court. 





Misc.] Heaton vs. St. Paul F. & M. Ins. Co. 1407 


HEATON vs. ST. PAUL FIRE & MARINE INS. CO.* 


(Supreme Court of Kansas.) 


LIVE STOCK—SUFFICIENCY OF EVIDENCE. 

The circumstances in evidence are held sufficient to support a judgment 
to the effect that the death of an animal was caused by lightning. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


Appeal from District Court, Seward County. 
Action by F. W. Heaton against the St. Paul Fire & Marine Insurance 
Company. From judgment for plaintiff, defendant appeals. Affirmed. 


Fou.tke & Matson, of Wichita, for Appellant. 
F. S. Macy, of Liberal, for Appellee. 


* Decision rendered, June 7, 1913. 132 Pac. Rep. 1007. Syllabus by the 
Court. 


AXE vs. FIDELITY & CASUALTY CO. or NEw Yorx.* 


(Supreme Court of Pennsylvania.) 


POLICY—CONSTRUCTION—‘PREMISES.” 


In a policy of burglary insurance indemnifying assured against burglary 
from premises occupied by him and described as the fourth floor 
of a certain building, the word “premises” refetred only to the fourth 
floor and not to the entire building. 


(For other cases, see Insurance, Cent. Dig. § 351; Dec. Dig. § 165.) 


(For other definitions, see Words and Phrases, vol. 6, pp. 5509-5513; 
vol. 8, p. 7761.) 


POLICY OF BURGLARY INSURANCE—CONSTRUCTION— 
WATCHMAN. 


Where a policy of burglary insurance required a private watchman to 
be employed within the premises insured and described as the fourth 
floor of a building, and where the assured failed to employ a watch- 
man for the fourth floor, he could not recover on the policy, al- 
though the owner of the building employed a watchman for it and 
another building some distance away, especially where the owner’s 
watchman did not have the access to the fourth floor or the keys to 
the doors thereof. 


(For other cases, see Insurance, Cent. Dig. §§ 847-852, 854, 855; Dec. 
Dig. § 334.) 


Appeal from Court of Common Pleas, Philadelphia County. 

Action by Burney Axe, etc., against the Fidelity & Casualty Company 
of New York. From a judgment for defendant non obstante veredicto, 
plaintiff appeals. Affirmed. 


* Decision rendered, March 17, 1913. 86 Atl. Rep. 1095. 
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Argued before Fell, C. J., and Mestrezat, Potter, Elkin, and Stew- 
art, JJ. 


Juuius C. Levi and Davin MANoDEL, Jr., both of Philadelphia, for 
Appellant. 
Wituiam G. Wricut, of Philadelphia, for Appellee. 


0 


BUFFALO STEEL CO. vs. ETNA LIFE INS. CO.* 
(Supreme Court of New York, Appellate Division, Fourth Department.) 


EMPLOYER’S LIABILITY POLICY — EXCEPTIONS — ILLEGAL 
EMPLOYMENTS. 


An employer’s liability policy provided that it did not cover loss arising 
on account of or resulting from injuries to any person employed in 
violation of law, etc. Plaintiff innocently employed a boy under 16, 
in violation of the Labor Law (Consol. Laws 1900, c. 31), and he, 
having been injured, recovered a judgment against plaintiff for 
negligent failure to properly instruct and warn him of the dangers 
in operating a dangerous machine. Held, that such facts, in con- 
nection with the general verdict in the injury action, established that 
the child’s employment was unlawful, within the exception of the 
policy, and hence the insurer was not liable. 


(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 


EMPLOYER’S LIABILITY POLICY—CONSTRUCTION. 


An employer's liability policy, excepting from the insured risk a loss from 
injury to a person employed in violation of law, should not be lim- 
ited to cases where the injured employee was “negligently” or “know- 
ingly” employed in violation of law. 


(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 


EMPLOY MENT—MISDEMEANOR—KNOWLEDGE. 


While an employer of a child under 16 would not be liable to him for 
negligence in employing him, if he was justified in believing that the 
child was over 16, as he represented himself to be, the employment 
would nevertheless be unlawful, and would constitute a misdemeanor; 
since the fact that the employer has been imposed on by the child or 
his parents with respect to age does not relieve the employer from 
criminal liability, if in fact the child is under employable age. 


(For other cases, see Infants, Cent. Dig. § 15; Dec. Dig. § 14.) 


EMPLOYER’S LIABILITY POLICY—EXCEPTION—WAIVER. 


Plaintiff, having been sued by a minor employee for injuries, notified 
defendant to defend under plaintiff's indemnity policy; whereupon 
defendant notified plaintiff that it would take charge of the case, but 
that, if it should be decided that the servant was illegally in its 
employ, defendant would expect plaintiff to satisfy any judgment that 
might be recovered, distinctly claiming that the claim of any one 
illegally in plaintiff's employ was not covered by the policy, under a 
——— excepting injuries to a person employed in violation of law. 

hereafter defendant was } permitted to go on with the case, and de- 





* Decision rendered, April 30, 1913. 141 N. Y. Supp. 1027. 
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fended the action without assistance from plaintiff until after 
verdict, when, under an agreement with defendant that none of its 
rights under the policy, nor its claim that defendant was liable, should 
be waived or prejudiced, plaintiff’s attorney participated in a motion 
for new trial, and an appeal. Held, that by such conduct defendant 
did not waive its right to claim exemption under the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1040, 
1057; Dec. Dig. § 388.) 


Appeal from Trial Term, Erie County. 

Action by the Buffalo Steel Company against the 7tna Life Insur- 
ance Company. From a judgment dismissing the complaint on the 
merits (136 N. Y. Supp. 977), plaintiff appeals. Affirmed. 


Argued before McLennan, P. J., and Kruse, Robson, Foote, and 
Lambert, JJ. 


Simon FLEISCHMANN, of Buffalo, for Appellant. 
Atrrep L, Becker, of Buffalo, for Respondent. 


TAXICAB MOTOR CO. vs. PACIFIC COAST CASUALTY 
CO. oF San Francisco, Cat.* 
(Supreme Court of Washington.) 


INDEMNITY FOR DAMAGES—NONPAYMENT OF JUDGMENT. 

Where a debtor, liable on a judgment for the death of another, held a 
policy insuring him against such loss on condition that he pay the 
judgment within 90 days from the date of entry, and procured a 
satisfaction of the judgment by delivering to the administrator of 
the decedent his unsecured promissory note, which was accepted by 
her with the consent of the probate judge, the giving of the note was 
a payment of the judgment within the policy, in the absence of 
direct and cogent proof that it was given in bad faith. 


(For other cases, see Insurance, Cent. Dig. § 1298; Dec. Dig. § 514.) 


ACTIONS ON POLICY—DEFENSES—LIMITATION. 

The fact that the judgment was not paid within 90 days after its entry in 
the court below does not relieve the company from liability, where it 
was paid within 90 days after the affirmance of the judgment upon 
an appeal prosecuted by the insurance company in accordance with 
the provisions of the policy. 

(For other cases, see Insurance, Cent. Dig. § 1298; Dec. Dig. § 514.) 


or POLICY—PAROL EVIDENCE ADDING A CONDI- 
Parol evidence is not admissible to prove that the parties to a casualty 


insurance policy agreed that the policy should not cover loss or in- 
juries caused by the violation of a city ordinance by the servants of 


* Decision rendered, May 26, 1913. 132 Pac. Rep. 393. 
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panee, where the written policy is broad enough to cover such a 

oss. 

(For other cases, see Evidence, Cent. Dig. §§ 1719, 1723-1763, 1765-1845, 
2030-2047; Dec. Dig. § 441.) 


INDEMNITY INSURANCE—ILLEGALITY OF OBJECT. 


An insurance policy which indemnifies a taxicab company against loss by 
the violation of a city ordinance by its employees is not void on the 
ground of public policy. 


(For other cases, see Insurance, Cent. Dig. §§ 250, 251; Dec. Dig. § 139.) 


INDEMNITY—DEFENSES——ESTOPPEL. 


Where an indemnity insurance company, under the terms of its policy, 
defended an action against the insured for the death of one negli- 
gently killed by the insured’s servants, it is estopped to contest an 
action against it upon the policy on the ground that the death was 
due to the malpractice of a physician and not to the injuries negli- 
gently inflicted. 


~— — cases, see Insurance, Dec. Dig. § 61614; Judgment, Cent. Dig. 
1224.) 


INDEMNITY INSURANCE—DEFENSES—BREACH OF CONDI- 
TION. 


Where a casualty insurance policy required the insured to render such 
assistance as it could in the defense of an action for a loss covered 
by the policy, the fact that one of the officers of the insured gave 
testimony at a coroner’s inquest, different from that given later at 
the trial of the damage suit, does not relieve the insurer from lia- 
bility where it appeared that the contradictory testimony was the 
result of mistake, and it did not appear that it in any way affected 
the verdict. 


Department 2. Appeal from Superior Court, Spokane County; Henry 
L. Kennan, Judge. 

Action by the Taxicab Motor Company against the Pacific Coast 
Casualty Company of San Francisco, Cal. Judgment for plaintiff, and 
defendant appeals. Affirmed. 


SAMUEL R. STERN, of Spokane, for Appellant. 
McCartuy & Ence, Nuzum, CLARKE & Nuzum, and Gero. H. ArmI- 
TAGE, all of Spokane, for Respondent. 


GRAUSTEIN & CO. vs. EMPLOYERS’ LIABILITY AS- 
SUR. CORPORATION, LTD., or Lonpon.* 
(Supreme Judicial Court of Massachusetts. Suffolk.) 


EMPLOYER’S LIABILITY POLICY. 


A policy insured plaintiff against loss from liability imposed by law for 
damages on account of bodily injuries accidentally suffered by any | 


* Decision rendered, May 20, 1913. 101 N. E. Rep. 1073. 
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person or persons whomsoever, other than plaintiff’s employees, 
while within or on plaintiff’s premises at the location described in the 
schedule, or the premises or ways adjacent thereto, by reason of the 
operation of the trade or business described in the schedule. Plain- 
tiff was engaged in the milk business, the location described being 
“Charlestown Stable, East Cambridge, and elsewhere in service of em- 
ployers.” The business described in the schedule was “all operations 
incidental to the business of milk and dairy business.” Plaintiff 
loaned an ice chest to S., and, being notified to remove it, sent a 
team with two employees to the store of S., and while so engaged 
one of the employees struck S., for which he instituted a suit against 
plaintiff, which defendant declined to defend, on the ground that it 
was not within the policy, after which plaintiff settled with S. and 
sought to recover the amount paid. Held, that the policy was lim- 
ited to accidents occurring within or on the premises of plaintiff at 
the location described in the schedule, or the premises or ways ad- 
jacent thereto, and that the words ‘ ‘elsewhere in service of employ- 
ers” did not mean anywhere that plaintiff was engaged in doing any 
of its business, but was confined to the location of assured’s premises, 
and hence the assault, having occurred at the store of S., with which 
plaintiff had nothing'to do, was not within the policy. 


(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 435.) 


ACCIDENT POLICY—WAIVER. 


Plaintiff’s employee having committed an assault on S. on the latter’s’ 
premises in the course of plaintiff’s business, plaintiff claimed that 
defendant was liable for the amount paid in settlement of S.’s claim, 
on an accident policy carried by plaintiff insuring against loss from 
liability imposed by law for injuries accidentally suffered by third 
persons under certain circumstances. Defendant’s superintendent 
wrote plaintiff a letter distinctly denying liability under the policy on 
the sole ground that the injury to S. was based entirely on an assault 
and that the policy did not cover such an injury. Held, that such 
letter was not a waiver of defendant’s claim that the injury was not 
within the policy because it did not occur on or adjacent to the 
place specified in the schedule where plaintiff did business. 


(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1040, 
1057; Dec. Dig. § 388.) 


Report from Superior Court, Suffolk County; Frederick Lawton, 
Judge. 

Action by Graustein & Co. against the Employers’ Liability Assur- 
ance Corporation, Ltd. of London. On report from superior court. 
Judgment for defendant. 


ARCHIBALD R. GrAuSTEIN and JoHN E. Searte, both of Boston, for 
Plaintiff. 
Joun LoweLL and Jas. A. LoweLL, both of Boston, for Defendant. 
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DIXIE FIRE INS. CO. vs. NELSON Er at.* 


(Supreme Court’of Tennessee.) 


ACTS CONSTITUTING—STATUTES—CONSTRUCTION. 


To establish embezzlement, under Shannon’s Code, § 6576, punishing any 
officer, agent, or clerk of any company, or any clerk or agent of a firm 
or private person, who embezzles or fraudulently converts to his own 
use the money or property of another, which has come into his pos- 
session by virtue of his employment, it must appear that accused oc- 
cupied the relation of officer, agent, or clerk, and that he fraudulently 
converted to his own use property of another, which came into his 
possession by virtue of the employment, and where the relation of 
debtor and creditor existed between accused and prosecutor at the 
time of the acts complained of there could be no embezzlement. 


(For other cases, see Embezzlement, Cent. Dig. §§ 11, 12; Dec. Dig. § 13.) 


a — EMBEZZLEMENT — ACTS CONSTI- 


Where a general agent of an insurance company, authorized to appoint 
local agents, who reported to him the insurance effected by them and 
the amount of premiums, and remitted to him the premiums, he 
himself being required to report daily to the company the amount of 
premiums, and to make a monthly report showing balances due, 
which must be paid within 60 days, was permitted to deposit in his 
own name premiums collected and received from local agents without 
any objection from the company, which knew the facts and also that 
the general agent was the general agent of other insurance com- 
panies, and that he kept the funds of all the companies in his in- 
dividual account in the banks, and checked on them all to meet the 
needs of his business, the agent, failing to account for premiums col- 
lected and deposited, was not guilty of embezzlement of the funds of 
the company for losses by embezzlement. 


(For other cases, see Insurance, Dec. Dig. § 430.) 


Appeal from Chancery Court, Shelby County; Francis Fentress, Chan- 
cellor. 

Suits by the Dixie Fire Insurance Company against W. P. Nelson 
and the American Bonding Company, and against W. P. Nelson and the 
Title Guaranty & Surety Company. From decrees for complainant, the 
defendants appeal. Reversed and as to defendant companies bills dis- 
missed. 


R. Lee BartTLes, of Memphis, or Appellants. 
Pe K. Ruippicx, “TURLEY, and R. M. Hearu, all of Memphis, for Ap- 
pellea. 


* Decision rendered, June 7, 1913. 157 S. W. Rep. 416. 
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BATEMAN vs. SARBACH et At.* 


(Supreme Court of Kansas.) 


TREASURER OF GRAND LODGE — UNAUTHORIZED EXECU- 
TION OF NOTE—LIABILITY OF LODGE. 

The treasurer of the Grand Lodge of Masons of Kansas, claiming to 
have authority to borrow money for the Grand lodge, procured a loan 
from the plaintiff and executed a promissory note therefor, signed by 
him as such treasurer. He had no authority to borrow the money or 
to extend the note. He was a defaulter and used the proceeds of the 
note to conceal his defalcations. Held, that the Grand Lodge was 
not liable in an action upon the note, even if it were shown that 
some of the proceeds of the loan was applied in payment of its 
obligations, for the reason that it had no knowledge or notice of 
the unauthorized acts at the time the proceeds were received. 

(For other cases, see Beneficial Associations, Cent. Dig. § 18; Dec. Dig. 


§ 14.) 


INDEMNITY INSURANCE—SUBROGATION. 


The Grand Lodge, without knowledge or notice of the loan or the ex- 
ecution of the note, commenced an action against the bank where the 
treasurer had kept his account to recover a sum of money which it 
claimed belonged in his account as treasurer, and which the bank had 
applied in payment of his individual debt due the bank. Shortly 
afterwards a surety company which had bonded the treasurer paid 
the Grand Lodge the full amount of the defalcation, and took an as- 
signment of its claim and cause of action against the bank. In an 
action against the Grand Lodge upon the note executed to plaintiff the 
court charged the jury that if, after discovering the facts respecting 
the execution of the note, the officers of the Grand Lodge aided or 
assisted the surety company in the further prosecution of the action 
against the bank, such conduct on their part would constitute a rati- 
fication of the unauthorized acts of the treasurer and render the 
Grand Lodge liable upon the note. Held error, for the reason that 
upon payment of the loss by the surety company it became subrogated 
to the right of the Grand Lodge to assert a claim against the bank, 
and that the Grand Lodge had no further interest in or control over 
the cause of action against the bank, or any power to prevent the 
further prosecution thereof. 


(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) 


Appeal from District Court, Jackson County. 

Action by Charles Bateman against Carrie Sarbach, administratrix, 
the Grand Lodge of Masons of Kansas, and others. From a judgment 
for plaintiff, the Grand Lodge appeals. Reversed, with directions. 


M. A. Benper, of Holton, and Garver & Garver, of Topeka, for 
Appellant. 


J. J. ScHenck, of Topeka, and E. R. Stoan and Guy L. Hursu, both 
of Holton, for Appellee. 


é, Decision rendered, May 10, 1913. 132 Pac. Rep, 169, Syllabus by the 
ourt. 
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KINNEY vs. FARMERS’ MUTUAL FIRE & INS. SOCIETY 
oF Krron, Iowa.* 


(Supreme Court of Iowa.) 


STOCK INSURANCE—CONSTRUCTION OF POLICY. 

A policy of insurance upon live stock to which was attached a copy of the 
constitution of the insurer, providing that it was restricted to the in- 
surance of live stock upon the land in the possession or employ of the 
owner or his tenants, covers live stock temporarily off the insured’s 
farm for purposes of pasturage; the provision of the constitution 
merely being to designate the property insured. 


(For other cases, see Insurance, Cent. Dig. §§ 792, 793; Dec. Dig. § 327.) 


DEFENSES—BURDEN OF PROOF. 

Where a policy upon live stock did not provide that it should be void in 
case the stock was taken from the owner’s farm, the owner does not 
have the burden, under Code, § 1743, providing that where the con- 
dition in a policy is violated the insured to recover must show that 
the risk was enhanced, of offering evidence that there was no en- 
hancement of the risk, owing to the placing of the stock upon 
another farm for pasturage. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. 
Dig. § 646.) 


ACTIONS—QUESTIONS FOR JURY. 

In an action on a policy on live stock which were injured while away 
from the owner’s farm, there is no question for the jury as to 
whether the risk was enhanced, where there was no evidence showing 
the conditions upon the owner’s farm. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


PROOFS OF LOSS—WAIVER. 

Where a policy of insurance upon live stock merely provided for notice 
of loss to the secretary or nearest director within seven days, the 
provisions of Code, § 1744, as to notice of loss were waived; the 
purpose of the Code being to prevent insurers from adopting compli- 
cated systems of proof of loss and not to prevent insurer from 
adopting simpler methods. For other cases, see Insurance, Cent. Dig. 
§§ 1362-1366; Dec. Dig. § 553.) 


LIVE STOCK INSURANCE—ACTIONS—QUESTIONS FOR THE 
JURY. 


In an action upon a policy of live stock insurance, plaintiff held to have 
made out a prima: facie case which defendant was bound to rebut, and 
as it offered no evidence, verdict was properly directed for plaintiff. 
(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
665.) 


Appeal from District Court, Crawford County; F. M. Powers, 
Judge. 

Action to recover for the loss of stock. Loss alleged to have occurred 
on account of windstorm. Affirmed. 


Reep & Rosertson of Council Bluffs, for Appellant. 
Suaw, Sims & KuEHNLE, of Denison, for Appellee. 


* Decision rendered, May 13, 1913. 141 N. W. Rep. 706. 
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RIVERSIDE DEVELOPMENT CO. vs. HARTFORD FIRE 
INS. CO. (No. 16,049.)* 


(Supreme Court of Mississippi.) 


GENERAL ISSUE WITH NOTICE—AFFIDAVIT—SUFFICIENCY. 


An affidavit which does not set forth the nature of the defense inter- 
posed after the overruling of a demurrer to the declaration, but 
which refers to the notice of special matter, which sets forth the 
nature of the defense, sufficiently complies with Code 1906, § 755, 
providing that a plea shall not be admitted, unless defendant makes 
an oath that he has a good defense, setting forth the nature thereof, 
and the court properly permitted the filing of the plea and notice. 

(For other cases, see Pleading, Cent. Dig. § 312; Dec. Dig. § 156.) 


TORNADO INSURANCE—AGENTS—AUTHORITY. 

An agent authorized to issue tornado insurance policies cannot bind his 
principal by issuing a policy on property owned by him or in which 
he has an interest adverse to that of his principal, or on property 
owned by a corporation of which he is a stockholder, though the 
rate of premium is fixed, and though he acted in good faith in issu- 
ing it. 

(For other cases, see Insurance, Cent. Dig. § 106; Dec. Dig. § 81.) 


TORNADO INSURANCE—UNAUTHORIZED ACTS OF AGENTS 
—RATIFICATION. 


An insurance company, having no knowledge until after a loss that the 
property insured by a policy issued by its agent, authorized to issue 
policies, was owned by a corporation of which he was a stockholder, 
did not ratify the act of the agent by making no objection to the 
report of the agent that the policy was issued, made shortly after its 
issuance. 


(For other cases, see Insurance, Cent. Dig. §§ 263, 264; Dec. Dig. § 142.) 


TORNADO INSURANCE—UNAUTHORIZED ACTS OF AGENTS 
—WAIVER. 

An insurance company, joining with insured in the appointment of ap- 
praisers to appraise a loss, as required by a tornado insurance policy 
declaring that such appraisal shall affect no other question under the 
policy, does not thereby waive his right to object to the validity of 
the policy on the ground that the agent issuing it was a stockholder 
of the corporation owning the property covered thereby. 

(For other cases, see Insurance, Cent. Dig. §§ 75, 253-262; Dec. Dig. § 
141.) 


Appeal from Circuit Court, Quitman County; Sam C. Cook, Judge. 

Action by the Riverside Development Company against the Hart- 
ford Fire Insurance Company. From a judgment for defendant, plain- 
tiff appeals. Affirmed. 


P. H. Lowrey, of Marks, for Appellant. 
McLaurin, ARMISTEAD & Brien, of Vicksburg, for Appellee. 


* Decision rendered, June 2, 1913. 62 South. Rep. 169. 
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COLAIZZI vs. PENNSYLVANIA R. CO.* 
(Court of Appeals of New York.) 


LIABILITY FOR INJURIES —RELEASE—ACCEPTANCE OF 
BENEFITS FROM RELIEF ASSOCIATION. 


Where a railroad employee subsequent to his employment voluntarily 
became a member of the company’s relief department, which pro- 
vided for the payment of definite amounts to members disabled by 
accident or sickness, without regard to the company’s common-law 
liability therefor, from a fund formed by the contributions which 
the members agreed to make, and by appropriations by the com- 
pany when necessary to make up a deficit, and in his application 
agreed that the acceptance of benefits from such funds for injury or 
death should release the company from liability, and 48 days after 
an accident, and after his discharge from the hospital, accepted 
benefits from such fund, the company was discharged of liability; 
the agreement in the application for membership that the acceptance 
of benefits should release it from liability not being contrary to 
public poly nor in violation of Railroad Law (Consol. Laws 1910, 
c. 49) § 64, providing that no contract, receipt, rule, or regulation 
between an employee and a railroad corporation shall exempt or limit 
the corporation’s liability for negligence, since the release did not re- 
sult from the signing of the application and the acceptance of mem- 
bership, but from the optional acceptance of benefits, and the statute 
refers only to contracts releasing an employer from a future act of 
negligence, and not to contracts, agreements, or options executed or 
accepted in good faith after a liabilty has accrued. 

(For other cases, see Master and Servant, Cent. Dig. §§ 166-170; Dec. 
Dig. § 100.) 


CO-OPERATIVE INSURANCE—RAILROAD RELIEF DEPART- 
MENT—STATUTORY PROVISIONS. 


A railroad company, maintaining a relief department for the payment of 
benefits to its employees who were members thereof during disa- 
bility from accident or sickness, from a fund made up in part by 
contributions by the members and in part by appropriations by the 
company, and which, under the agreements with the members, took 
general charge of the department, guaranteed the fulfillment of its 
obligations, took charge of the funds, was responsible for their 
safe-keeping, supplied the necessary facilities tor conducting its 
business, and paid the operating expenses thereof, was not engaged 
in the business of life or casualty insurance, upon the co-operative 
or assessment plan, within Insurance Law (Consol. Laws 1909, c. 28) 
§ 201, requiring corporations so engaged to comply with the provi- 
sions of that, article of the insurance law. 

(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 2.) 





Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action by Domenico Colaizzi against the Pennsylvania Railroad 
Company. An order setting aside a verdict for defendant and granting a 
new trial was unanimously reversed by the Appellate Division (143 App. 
Div. 638, 128 N. Y. Supp. 312), and judgment rendered against plaintiff 
on the verdict, and plaintiff appeals. Affirmed. 

See, also, 145 App. Div. 909, 129 N. Y. Supp. 1116. 


Horace O. Lanza, of Buffalo, for Appellant. 
H. J. Avams, of Buffalo, for Respondent. 


* Decision rendered, April 29, 1913. 101 N. E. Rep. 859. 
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PROSSER POWER CO. vs. UNITED STATES FIDELITY 
& GUARANTY CO.* 


(Supreme Court of Washington.) 


FIDELITY BOND—SIGNATURE OF PRINCIPAL—WAIVER. 

Where a fidelity bond was delivered by a surety company’s agent with- 
out the signature of the principal, whose fidelity was insured, the 
requirement that the principal should sign the bond was waived, 
especially where the latter executed an agreement binding himself 
to reimburse the surety for any loss that it might sustain under 
the bond. 


(For other cases, see Insurance, Cent. Dig. §§ 75, 253-262; Dec. Dig. § 
141.) 


FIDELITY BOND—DELIVERY. 


Where defendant’s agent delivered a fidelity bond to an employee whose 
fidelity was guaranteed, intending thereby to pass the bond into the 
custody of the insured, there was a sufficient delivery. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


FIDELITY BOND—BREACH OF WARRANTY—EVIDENCE. 


Evidence of plaintiff's president as to the date of monthly examinations 
of the accounts of plaintiff's cashier, whose fidelity defendant had 
guaranteed, that he could not say that the cashier's books were ex- 
amined on the 1st day of each month, did not show a falsity of 
statement in the application that the cashier’s books had been ex- 
amined September 1, 1909, prior to the execution of the bond. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


FIDELITY BOND—EXAMINATION OF BOOKS. 


Where a bond securing the fidelity of plaintiff’s cashier required a 
monthly examination of his books and a daily and monthly account- 
ing for funds and securities handled, proof that plaintiff examined 
the cashier’s books once a month and made daily examinations of 
the receipts, ledger, and banking account, and that the cashier was 
required to submit a complete statement of plaintiff’s financial situ- 
ation once a month, and that no discrepancies were ever found in 
any of those examinations, showed a sufficient compliance with the 
requirement. 


( ro. other cases, see Insurance, Cent. Dig. §§ 875, 8751%4; Dec. Dig. § 
32. ) 


FIDELITY BOND—LIABILITY—SETTLEMENT—DEFENSES. 


That plaintiff accepted from its cashier a worthless deed, which plain- 
tiff afterwards repudiated, and also a note to secure defalcations of 
the cashier prior to defendant’s execution of a fidelity bond for him 
did not constitute a violation of a provision of the bond that if the 
obligee makes any settlement with the principal for any loss there- 
under it shall be null and void; nor was it within another provision 
that if the obligee at any time holds concurrent with the bond any 
other security the obligee shall be entitled, in the event of loss, to 
claim thereunder only such proportion of the loss as the amount cov- 


* Decision rendered, May 1, 1913. 132 Pac. Rep. 48. 
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ered by the bond bears to the full amount of the security carried, 
whether valid or not. 


(For other cases, see Insurance, Cent. Dig. §§ 856-873, 87514; Dec. 
Dig. §§ 332, 336.) 


Department 2. Appeal from Superior Court, Spokane County; 
Henry L. Keenan, Judge. 
Action by the Prosser Power Company against the United States 


Fidelity & Guaranty Company. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


Happy, Cutten, Lee & HinpMAN, of Spokane, for Appellant. 
Tuomas A. E. Latty, of Spokane, for Respondent. 


~ = -@0@ 


HARTFCRD FIRE INS. CO. vs. WIMBISH. (No. 4,729.) * 
(Court of Appeals of Georgia.) 


POLICY—CONSTRUCTION. 


Words used in a policy of insurance are to be given their ordinary and 


usual signification unless the context requires a different construc- 
tion. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. § 
146.) 


AUTOMOBILE INSURANCE—POLICY—CONSTRUCTION. 


Where a policy of insurance indemnifies an owner of an automobile 
against loss or damage occasioned by theft, robbery, or pilferage, 
the owner cannot, under this clause of the policy, recover for dam- 
age to a machine which had been taken by another and used without 
the consent of the owner, but without any intent to steal. 

(For other cases, see Insurance, Cent. Dig. §§ 1129, 1135, 1143; Dec. Dig. 


§ 4425.) 


AUTOMOBILE INSURANCE—POLICY—CONSTRUCTION— 
“THEFT”’—“ROBBERY”—“PILFERAGE.” 


At common law, and under the statutes of this state, theft is synony- 
mous with larceny. The word “robbery,” as used in the contract 
sued on, should be given the same meaning as that set forth in the 
Penal Code of this state. “Pilferage” is petty larceny. The intent 
to steal is a necessary ingredient in all three offenses. 


(For other cases, see Insurance, Cent. Dig. §§ 1129, 1135, 1143; Dec. Dig. 
§ 4425.) 


(For other definitions, see Words and Phrases, vol. 6, p. 5378; vol. 7, 
pp. 6258-6264; vol. 8, pp. 7792, 6938, 6939.) 


Error from City Court of Savannah; Davis Freeman, Judge. 
Action by Mrs. A. L. Wimbish against the Hartford Fire Insurance 


Company. Judgment for plaintiff, and defendant brings error. Re- 
versed. 


Avams & Apams, of Savannah, for Plaintiff in Error. 


SHELBY Myric and A. A, Lawrence, both of Savannah, for Defendant 
in Error. 








* Decision rendered May 20, 1913. 78 S. E. Rep. 265. Syllabus by the 
Court. 
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UNITED STATES FIDELITY & GUARANTY CO. vs. 
FELDER. (No. 16,423.)* 


Supreme Court of Mississippi.) 


SURETY COMPANIES— RIGHT TO RECOVER PREMIUMS— 
DISCHARGE OF SURETY. 


Whether or not one who, in consideration of its suretyship on his bond 
as receiver, contracted to pay a guaranty company an annual pre- 
mium, is liable for the second premium, depends on whether the order 
of the court made, on his ex parte petition, before such premium 
became due, authorizing substitution of another and smaller bond, 
which was given, and thereupon discharging the surety on the first 
bond, did as matter of law discharge such surety from future liability. 


(For other cases, see Insurance, Cent. Dig. § 391; Dec. Dig. § 181.) 


BONDS—DISCHARGE OF SURETIES. 


The power to release sureties is purely statutory; and an assignee, on 
becoming a receiver, being required by Code 1906, § 121, to file a 
bond in a penalty equal to the value of the property assigned, and the 
only provision for the court ordering its receivers to give new 
bonds being in section 634, in case of it being alleged that the se- 
curity on a receiver’s bond “is insufficient,” it cannot, during a re- 
ceivership, though the receiver has partly administered and distrib- 
uted the assets, order a smaller bond to be taken, and discharge the 
surety on the original bond. 


(For other cases, see Receivers, Cent. Dig. §§ 85-88; Dec. Dig. § 51.) 


Appeal from Circuit Court, Pike County; D. M. Miller, Judge. 

Action by the United States Fidelity & Guaranty Company against 
A. D. Felder. Judgment for defendant. Plaintiff appeals. Reversed and 
remanded. : 


W. M. Hat, of Memphis, Tenn, for Appellant. 
R. W. Cutrer, of Magnolia, for Appellee. 
* Decision rendered, June 9, 1913. 62 South. Rep. 236. 


NATIONAL PAPER BOX CO. vs. ETNA LIFE INS. CO.* 
(Kansas City Court of Appeals. Missouri.) 


EMPLOYER’S LIABILITY POLICY—STIPULATION FOR NOTICE 
—‘IMMEDIATE NOTICE.” 

Where an employer’s liability policy, insuring against loss by reason of 
injuries to employees, required the insured to give the insurer im- 
mediate notice of an accident which might result in liability against 
insured, the term “immediate notice,” while liberally construed, re- 


* Decision rendered, May 5, 1913. 156 S. W. Rep. 740. 
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quired notice given with due diligence and within a reasonable time; 
due regard being had to the attendant circumstances. 


(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 


(For other definitions, see Words and Phrases, vol. 4, pp. 3397-3402; vol. 
8, p. 7681.) 


EMPLOYER’S LIABILITY POLICY—NOTICE OF INJURY. 


Plaintiff's employee was injured by a heavy truck running over both of 
his feet while engaged in plaintiff's factory on January 22, 1907, 
Plaintiff’s superintendent had immediate notice of the injury, and of 
the fact that it had occurred under circumstances which suggested 
plaintiff’s negligence as the proximate cause thereof. The employee 
did not quit work until three days later, when the injury grew rapidly- 
worse, and became so serious that he was compelled to remain at home 
on the fourth day and summon medical aid. Blood poisoning set in, 
and gangrene appeared about May Ist, when. his leg was ampu- 
tated, and six months later the other leg was amputated. The super- 
intendent kept informed of his condition, and knew that he attributed 
his misfortunes to the injury. More than a year and a half elapsed 
before the employee spoke of claiming damages from plaintiff, and 
plaintiff gave no notice of the injury to defendant insurance com- 
pany until the employee filed suit for damages in December 1908. 
Held, that plaintiff did not give “immediate written notice” to de- 
fendant of the accident as required by a condition in the policy, and 
that defendant was therefore not liable for a judgment recovered 
against plaintiff for such injury. 

(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 
539.) 


EMPLOYER’S. LIABILITY POLICY—PROVISION FOR NOTICE. 


A provision in an employer’s liability policy for immediate notice of in- 
jury is of the essence of the contract, and a breach thereof will 
prevent a recovery on the policy, not on the ground of forfeiture, 
but for nonperformance of a condition precedent. 


(For other cases, see Insurance, Cent Dig. §§ 1328-1336; Dec. Dig. § 
539.) 


Appeal from Circuit Court, Jackson County; Joseph A. Guthrie, 
Judge. 

Action by the National Paper Box Company against the A®tna Life 
Insurance Company. Judgment for defendant, and plaintiff appeals. 
Affirmed. 


BattLe McArptr, of Kansas City for Appellant. 
Ctype Bissett, J. C. RosenperGer, and Kersey Coates Reep, all of 
Karses City, for Respondent. 
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SUPREME COURT OF GEORGIA 


EMPIRE LIFE INS. CO. 
vs. 


MASON et AL.* 


1. DEMURRER TO COMPLAINT—INSUFFICIENCY. 
The demurrer was without merit, and was properly overruled. 


2. EXECUTORS AND ADMINISTRATORS—LIFE INSURANCE 
POLICY—ASSIGNMENT—APPROVAL. 


If an administratrix assigned at private sale a policy of insurance on 
the life of her intestate, this was illegal; and the ordinary of the 
county had no authority, either in term time or vacation, to pass an 
ex parte order approving such transfer, and thereby to render it 
valid. 

(For other cases, see Executors and Administrators, Cent. Dig. § 637; 
Dec. Dig. § 160 


3. EXECUTORS AND ADMINISTRATORS —CLAIMS—COM- 
PROMISE—ILLEGAL TRANSFER—VACATION. 


If a decedent left a policy of insurance on his life, and his administratrix 
obtained an order from the ordinary to allow her to “compromise” 
such policy as a disputed and doubtful claim (under Civ. Code 1910, 
§§ 4004-4006), it would not be necessary to institute a proceeding 
to set aside such order, so as to attack a private transfer, which had 
previously been fraudulently obtained from the administratrix by 
the agent of the insurance company in his own name and for his 
own benefit. 

(a) Such an order was not an adjudication of a court of competent 
jurisdiction as to the validity of the private transfer which the 
agent of the company had previously procured by fraud to be made 
to him individually by the administratrix. 

(For other cases, see Executors and Administrators, Cent. Dig. §§ 941, 
1092, 1529-1538; Dec. Dig. §§ 269, 375.) 


4, LIFE POLICY—ASSIGNMENT—FRAUD—NOTICE. 


Where the company recognized and did not question the validity of the 
policy, which was payable in installments, and, before making pay- 
ments to its agent as transferee thereof, or an assignee under him, 
knew of the necessity of a valid transfer from the administratrix of 
the deceased, and where it had knowledge of the private transfer 
by such administratrix to the agent of the company as an individual, 
and of the ex parte order purporting to permit or confirm a com- 
promise of a disputed and doubtful claim of the estate, when there 
was in fact neither dispute nor doubt on the part of the company, 
this was sufficient to put it upon inquiry, and to affect it with notice 
as to the title claimed by its agent individually, or one to whom 
he assigned the policy, and if nevertheless the company continued to 


* Decision rendered, June 14, 1913. 78 S. E. Rep. 935. Syllabus by the 
‘Court. 
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pay to such assignee of its agents the installments due on such policy, 
it did so at its peril. 

(a) Moreover, direct notice of the fraud perpetrated by its agent on the 
administratrix was given to the company when only a few install- 
ments had been paid. 


(For other cases, see Insurance, Cent. Dig. §§ 1455-1458, 1483, 1485; 
Dec. Dig. § 594.) 


5. ATTORNEY AND CLIENT—EXECUTORS AND ADMINIS- 
TRATORS—LIFE POLICY--ILLEGAL ASSIGNMENT — ES- 
TOPPEL—ATTORNEYS—AUTHORITY. 


The fact that the administratrix put the claim in the hands of an at- 
torney to prosecute, and that, upon suggestion by the attorneys of 
the company that he might obtain further payments, he replied that 
he did not see how he could prevent payment of the installments 
by the company, and that he later retired from representing the 
administratrix, without having brought any suit whereupon she 
promptly employed other counsel, and proceedings were properly be- 
gun, cannot be declared, as a matter of law, to have estopped her 
from proceeding to set aside the transfer obtained from her by fraud 
and recovering from the company the amount due on the policy. 

(a) An attorney who had a claim placed in his hands for the pur- 
pose of proceeding to set aside a transfer of an insurance policy 
obtained by fraud of a third party, and to recover from the com- 
pany the amount due on the policy, which was payable in install- 
ments, and who had brought no action, had no implied power to 
agree that a certain installmeut might be paid by the company to. 
the person who procured the transfer by fraud, in order not to em- 
barrass him. 


(For other cases, see Attorney and Client, Cent. Dig. §§ 209- 216; Dec. 
Dig. § 101; Executors and Administrators, Cent. Dig. §§ 644 
Dec. Dig. § 168.) 


6. INSURANCE—LIFE POLICY—ILLEGAL ASSIGNMENT— 
FRAUD. 

Under the evidence contained in the record, there was nothing in the 
contention that the plaintiff entered into a scheme to defraud the 
company. 

(For other cases, see Insurance, Cent. Dig. §§ 481, 482; Dec. Dig. § 212.) 


7. VERDICT —EVIDENCE—MOTION FOR NEW TRIAL— 
GROUNDS FOR REVERSAL. 


The verdict against the company was right and proper, under the evi- 
dence; and none of the grounds of the motion for a new trial, made 
by it, present any sufficient reason for a reversal. 


Error from Superior Court, Fulton County; W. D. Ellis, 
Judge. 

Action by Abbie L. Mason, as administratrix of the estate of 
A. J. Mason, deceased, against the Empire Life Insurance Com- 
pany and others. Judgment for plaintiff, and defendant Insur- 
ance Company brings error. Affirmed. 


Abbie L. Mason, as administratrix of the estate of A. J. 
Mason, filed an equitable petition against the Empire Life Insur- 
ance Company, S. E. Jones, and Z. Whitehurst, alleging, in sub- 
stance, as follows: On September 6, 1905, the company issued 
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to Mason an annuity policy for $3,000, payable in sums of 
$150 every three months for five years. In 1907 they issued to 
him another policy. All premiums were paid on both policies, 
and they were in force at the time of his death on August 19, 
1907, and were in his possession. Jones, the soliciting agent for 
the company, who solicited and wrote both of the policies, knew 
of their existence and maturity. A few days after the death of 
Mason, Jones called for the alleged purpose of preparing proofs 
of death to be sent to the company. He took the policy first 
mentioned, saying that he desired to get certain dates from it,, 
and then said it was void for nonpayment of premium. He mani- 
fested great friendship for the family, and obtained one Linder 
to be appointed as temporary administrator. The first install- 
ment due on the policy thus held by Jones was paid to Linder, 
and was delivered by him to Jones. The plaintiff qualified as 
administratrix in October, 1907. Jones, realizing that she would 
discover that the policy was being paid, stated to her that he 
could get a thousand dollars out of it for her without cost, and 
procured from her a transfer of it. Subsequently he informed 
her that it was impossible to obtain that amount, represented that 
it was doubtful if anything could be collected on the policy, and 
urged her to accept $500 in cash, which she agreed to do, relying 
on his representation. On December 12, 1907, Jones, without 
her knowledge, transferred the policy to Whitehurst, who col- 
lected installments falling due after that date. On January 4, 
1908, Jones again repeated his statement in regard to the in- 
validity of the policy and its doubtful collectibility and procured 
her to sign a petition to the ordinary, which he had caused to be 
prepared, and which he represented was necessary in order to 
enable him to effect a settlement with the company. She did not 
know of the validity of the policy, or that payments were being 
made under it. The petition to the ordinary recited the doubtful 
and contested character of the claim, and prayed for authority 
to compromise and to “carry into effect, with official approval, 
the terms of said compromise already agreed upon with the said 
Jones.” The ordinary thereupon in term time passed an order 
authorizing the administratrix to compromise the claim, “and 
to carry into effect the negotiations of settlement and assignment 
heretofore made by her with said Jones, subject to the order 
and approval of the court.” It was further ordered that “when 
said settlement is finally made, the said administratrix make 
official report to this court of her actings and doings.” On March 
24, 1908, she received by mail a voucher from the company for 
$150, being an installment due on the policy, and also a rider to 
be attached to the policy. She thus learned that, instead of the 
policy being void and uncollectible as Jones had represented, the 
company was paying it in accordance with its terms. Jones en- 
deavored to get her to return the check which had been sent to 
her. She employed an attorney, who notified the company of 
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the fraud which had been perpetrated upon her, and that fur- 
ther payment should not be made to Jones or Whitehurst. Sub- 
sequently the attorney, who had been employed by her to take 
action, retired from representing her, and she at once obtained 
other counsel, and filed this petition for the purpose of canceling 
the transfers of the policy and recovering the amount of the 
policy, less the sum which was paid to her for the transfer. She 
prayed a judgment against the company for the installments 
which it had already paid out and for the amount still unpaid. 
She prayed a judgment against Jones and Whitehurst for the 
amounts received by them, with interest, after crediting the 
amount received by her for the policy. She also prayed for can- 
cellation. 

The company admitted the issuance of the policy. It stated 
that it could neither admit nor deny the allegations in regard to 
the transactions between the plaintiff and Jones for want of 
sufficient information, but denied any notice or knowledge of 
fraud perpetrated on her. It admitted making the payments on 
the policy, but stated that they were made by reason of false 
representations on the part of Jones. It alleged that the pay- 
ments made were with ample authority from the plaintiff, and 
that the company was protected both by the transfer and power 
of attorney signed by the administratrix, and also by the order 
of the ordinary. It alleged that since the filing of the petition 
it had received a letter from Jones, stating that the policy now 
involved had been replaced by another policy, but that Jones in- 
duced the company to issue the second policy as additional in- 
surance upon the life of the deceased, and retained the policy now 
in controversy, inducing the defendant to believe that it was in 
full force. It also alleged that the plaintiff had participated in 
an effort to defraud the company, and after notice of the fraud 
perpetrated on her by Jones, if any, had permitted the defendant 
to make payments without interruption, and was thus estopped. 
It alleged that, by reason of the fraudulent conduct of Jones, it 
had been induced to pay out $1,950, and it prayed that judgment 
be rendered in its favor against Jones and Whitehurst for that 
amount, with interest. 

Whitehurst claimed to have taken the transfer from Jones as 
a security for an indebtedness of the latter, that he acted in 
good faith, and that he was protected both by the transfer and 
by the order of the court of ordinary. No answer of Jones ap- 
pears in the record. 

The jury found in favor of the plaintiff against the company, 
Jones, and Whitehurst, for $1,800 (the amount paid by the com- 
pany and received by the two latter defendants), with interest, 
less $500 (the amount paid by Jones to the plaintiff for the trans- 
fer of the policy) with interest. They also found in favor of 
the plaintiff against the company for the balance of the policy re- 
maining unpaid, in accordance with the terms thereof. They 
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further found in favor of the company against Jones and White- 
hurst for $1,950, with interest, being the total amount of install- 
ments which had been paid out by the company. 

The company moved for a new trial, which was overruled, and 
it excepted. It also assigned error on the overruling of a de- 
murrer filed by it. Whitehurst made a separate motion for a new 
trial, and to the overruling thereof filed a separate bill of excep- 
tions. The other facts necessary to an understanding of the de- 
cision are stated in the opinion. 


F. A. Hooper and H. H. Turner, both of Atlanta, for Plain- 
tiff in Error. 

DorsEY, BREWSTER, HowELL, & HEYMAN and ANDERSON, 
FELDER, RouNTREE & WILSON, all of Atlanta, for Defendant in 
Error. 

LuMPKIN, J. 

It appears from Jones’s own statement that he undertook to 
defraud the insurance company, whose agent he was, by issuing 
and reporting a policy as new business really issued as a substi- 
tute for the one involved in this case, thus getting the commis- 
sion on issuing a new policy, and further that, after the death 
of the insured, he obtained a transfer of this policy at a cheap 
rate and, through himself or his assignee, sought to collect the 
full amount. This he unblushingly set forth in a letter to the 
company. He filed no answer to the charge of fraud. Accord- 
ing to the evidence, he undoubtedly swindled a confiding negro 
woman, whom he induced to believe that the policy was not valid 
and would.be contested, and obtained from her, as the adminis- 
tratrix of the insured, a transfer to him, under the guise of being 
a compromise, paying her about one-sixth of the value of the 
policy. But “the best laid schemes o’ mice and men gang aft 
agley,” and Jones’s double dealing was discovered by the acci- 
dent of the company’s sending an installment (the policy was 
payable in installments) directly to the administratrix instead of 
to its agent. The plaintiff instituted an equitable action to can- 
cel the transfers and to recover from the company the amount of 
the policy, less what she had received, and from the agent and 
his assignee the amounts which they had received, after de- 
ducting what had been paid to her for the policy, which they 
declined to accept in rescission. The verdict for the plaintiff 
against the company was the just and proper result under the 
evidence, and no good reason is shown for setting it aside. 
The assignee filed a separate motion for a new trial, and it will 
be dealt with separately. 

[1] 1. There was a demurrer, but it was without merit, and 
was rightly overruled. 

[2-4] 2-4. It was contended that the company relied on the 
transfer of the policy by the plaintiff to Jones, and an order 
later obtained from the ordinary, and that there was nothing 
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to put the company on notice of any fraud. It admitted in its 
answer that until after this suit was brought it considered the 
policy good, and that it received a copy of the order of the ordi- 
nary. An administrator must have authority in order to sell the 
property of the estate. Civil Code, § 4039. There is no law 
which empowers an ordinary to grant an ex parte order, ratify- 
ing a previous illegal transfer of an insurance policy on the life 
of the deceased, under a private sale, by an administratrix, and 
thus to validate it. The order of the ordinary did not purport 
on its face to authorize a sale, but rather a compromise of a 
doubtful or disputed claim, under Civil Code, §§ 4004-4006. 
While it used the words “compromise and assign,” and referred 
to approving “the settlement so made,” there was nothing to 
“compromise” between Jones as an individual and the adminis- 
tratrix. He obtained from her by fraudulent representations 
a transfer to him, naming him also as her attorney in fact, on 
October 12, 1907. In January thereafter he procured, with her 
assent and in her name, an order to allow a “compromise” and 
approve a “settlement,” and thus sought to make valid the ille- 
gal transfer, under the guise of a compromise. The transaction 
carried on its face notice of its illegality. The company must 
have known that, if there was anything about the policy to com- 
promise, it was between the company and the policyholder, and 
that it was no “compromise” for its agent to buy the policy for 
himself at a small amount and collect it in full. Its letters in 
the record show that it appreciated the fact that the administra- 
trix had no power to make a private sale, and that there must 
be a valid transfer, duly authorized; and it knew what sort of 
authority there was. 

It was contended that the judgment of the ordinary was bind- 
ing. If the order should be treated as an attempt to ratify and 
make valid the previous illegal transfer, as above stated, there is 
no such power in the ordinary or his court. The fact that the 
court of ordinary is one of general jurisdiction as to certain mat- 
ters gives no power to pass any such order. If the order should 
be treated as authority for the administratrix to compromise a 
doubtful and contested claim against the company, this has never 
been done. An authority to compromise does not have to be 
revoked or set aside in order to attack a previous private transfer 
procured by fraud. 

[5] 5. It was argued that the plaintiff put the matter in the 
hands of an attorney who, in response to a suggestion of the 
company’s attorneys that he might enjoin the company from 
making further payments, wrote a letter stating that he did not 
see any way to enjoin the company from so doing. No action 
was pending. Such an opinion was not an agreement, within 
the scope of the general power of an attorney to make, so as to 
bind his client. The attorney had no implied power to consent 
to give away his client’s property by agreeing that one install- 
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ment might be paid to the person who had obtained the transfer 
by fraud, in order not to embarrass him. The company had 
been put on notice of Jones’s fraudulent procedure. The some- 
what despondent view taken by the attorney first employed by 
tthe plaintiff did not operate as an estoppel on his client, or at 
least cannot be declared to have done so as matter of law. 
When she was advised of his opinion and unwillingness to pro- 
ceed, she promptly employed other counsel, who took a more 
hopeful view and one more in accord with the law. When the 
company had notice of the facts, it acted at its peril. If there 
was doubt, it could have filed a petition in the nature of a bill 
of interpleader. Merely suggesting an injunction would not 
relieve it. 

[6] 6. It was claimed that the plaintiff entered into a scheme 
with the agent of the company to defraud the latter. But it 
does not appear from the evidence how the company was to be 
defrauded. The applications for the policies (the second show- 
ing on its face that the other policy was of force and not su- 
perseded), the receipts for payments of premiums on this one, 
the deduction by the company from the first payment made after 
the death of the insured of an unpaid premium, and its entire 
conduct show conclusively that the policy was valid and in force. 
What fraud did the plaintiff undertake to perpetrate upon it ex- 
cept to get money to which she was entitled? Jones’s language, 
like his conduct, was not free from indirection. But no fraud 
or attempted fraud by the plaintiff was shown. 

[7] 7. It is needless to take up separately the grounds of the 
motion for a new trial filed by the company. Some of the 
charges, especially as to collaterally attacking a judgment for 
fraud, may not have been correct, but none of them show any 
reason for a reversal, under the evidence. 
Judgment affirmed. All the Justices concur. 
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SUPREME COURT OF GEORGIA. 







WHITEHURST 







vs. 


MASON eT AL.* 







1. EXECUTORS AND ADMINISTRATORS—PERSONAL PROP- 
ERTY—SALE—REQUISITES. 

Under the statute law of this state an administrator cannot sell the per- 
sonal property of his intestate (annual crops excepted) without first 
obtaining leave to sell from the ordinary and the sale must be pub- 


a Decision rendered, June 14, 1913. 78 S. E. Rep. 936. Syllabus by the 
ourt. 
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lic after due advertisement. A sale without an order of the ordi- 
nary is void, and passes no title to the purchaser or his vendee. 


(a) Nutting vs. Thomason, 46 Ga. 34, distinguished. 


(For other cases, see Executors and Administrators, Cent. Dig. §§ 634, 
635, 64614, 1484-1487, 1488-1494; Dec. Dig. §§ 158, 362, 363) 


2. EXECUTORS AND ADMINISTRATORS—INSURANCE POLICY 
—ASSIGNMENTS—FRAUD—PAYMENT OF INSTALLMENTS. 


An administratrix sued to recover the amount of a policy of life insur- 
ance payable in installments to her intestate’s administrators or ex- 
ecutors. It was alleged that she had been induced by fraud to 
assign the policy, that her immediate assignee had transferred it to 
another, both transfers having been made without obtaining leave 
to sell the policy, and the sale or transfer in each instance having 
been privately made, and that certain installments due on the policy 
had been paid by the insurance company to the second assignee. 
The insurance company and both assignees were parties to the 
suit. On the trial it did not appear that the second assignee had 
knowiedge of the fraud practiced by the first assignee on the ad- 
ministratrix, but did have notice that the transfer was made without 
order of court, Held, that the second assignee did not acquire a 
legal title to the policy, on the ground that it was not legally as- 
signed, but that, in the absence of any proof of the insurance com- 
pany’s insolvency or other equitable reason, the administratrix could 
not recover against the second assignee the amount of the install- 
ments paid to him by the insurance company. 

(For other cases, see Executors and Administrators, Cent. Dig. §§ 649, 
650; Dec. Dig. § 171.) 


3. INSURANCE—PAYMENT—MISTAKE OF LAW—RECOVERY. 


Money paid through mistake of law, with full knowledge of all the 
facts, cannot be recovered back, unless it is made to appear that the 
person to whom it was paid cannot in good conscience retain it. 

(a) An insurance company issued a policy of insurance payable in in- 
stallments. This policy was assigned to a person as a result of a 
fraud practiced upon the assignor, who was the administratrix of 
the insured, the assignment being made without authority of the 
court of ordinary.or public sale. The assignee of the administratrix 
bought property from a third person (who had knowledge of the 
fraud), and gave therefor his purchase-money notes of the same 
amounts and at the same maturities of the installments of the 
policy, and assigned the policy as collateral security for the notes. 
The insurance company with full knowledge of all the facts, paid sev- 
eral installments due on the policy to the second assignee, who ap- 
plied the same in discharge of the purchase-money notes. Under 
these circumstances the insurance company could not recover back 
the installments paid to the second assignee. 

(For other cases, see Insurance, Cent. Dig. §§ 1500, 1501; Dec. Dig. § 
601; Payment, Cent. Dig. §§ 267-271; Dec. Dig. § 84.) 


4. WRIT OF ERROR—QUESTIONS DETERMINED. 


Other points raised are decided on the writ of error sued out by the 
insurance company. 


Error from Superior Court, Fulton County; W. D. Ellis, 
Judge. 

Action by A. L. Mason, as administratrix of A. J. Mason, 
deceased, against the Empire Life Insurance Company and 
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others. Judgment for plaintiff, and defendant Whitehurst brings 
error. Reversed. 


ANDERSON, FELDER, RountTREE & Witson, of Atlanta, for 
Plaintiff in Error. 

Twiccs & Gazan, of Savannah, Dorsty, BrEwstER, HOWELL 
& Heyman, and F. A. Hooper, all of Atlanta, for Defendant in 
Error. 

Evans, P. J. 

This case is a prong of Empire Life Insurance Company vs. 
Mason, Administratrix, 78 S. E. 935, this day decided. The 
administratrix of Mason sued the insurance company to recover 
an amount alleged to be due on a policy of insurance issued by 
the company on the life of her intestate, and joined in the suit 
as parties defendant'one Jones, the agent of the company, who 
was alleged to have fraudulently procured an assignment of the 
policy from her, and Z. Whitehurst, the assignee of Jones. 
The jury found in favor of the plaintiff, and the insurance com- 
pany and Whitehurst made separate motions for new trial, 
which being overruled, they sued out separate writs of error. 
We are now considering that of Whitehurst. 

1. The evidence authorized a finding that Jones practiced a 
fraud on the administratrix of Mason in procuring an assign- 
ment of the policy to him, but there was no evidence that White- 
hurst participated in the fraud. The policy was payable to the 
administrators or executors of A. J. Mason in quarterly install- 
ments, and was assigned by the administratrix of Mason to 
Jones, who assigned it to Whitehurst as collateral security for 
a debt. At that time no judgment had been granted by the court 
of ordinary authorizing a compromise with the company ratify- 
ing the transfer to Jones. This statement is made in order to 
be historically accurate, and not to intimate that such order was 
valid. Under these facts did the transfer of the policy by Jones 
to Whitehurst vest the valid legal title thereto in Whitehurst ? 

[1] In the various rulings to which exception is taken, the 
trial judge held that if the assignment to Jones was invalid, and 
did not serve to vest title to the policy in him, his transfer to 
Whitehurst was likewise invalid. An administrator has no right, 
under the statutes of this state, to sell the property of his in- 
testate (except annual crops) without an order from the court 
of ordinary granting him leave to sell. At common law an ad- 
ministrator could sell personal property either at private or 
public sale; but, as was said by Simmons, C. J., in Poullia vs. 
Brown, 82 Ga. 423, 9 S. E. 1131, 1132: “Our statute has 
changed the common law, and requires the executor or admin- 
istrator to apply to the ordinary for leave to sell (which appli- 
cation in the case of personal property shall be made at least 
ten days before the order is granted), and that advertisement be 
made of the day and time of sale. The intention of the law of 
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this state seems to be that all sales of the property of decedents 

‘shall be public, after full notice to all parties interested therein.” 
It is contended, however, that a sale made without an order of 
the court of ordinary is only voidable, and that an innocent 
vendee from a purchaser at an administrator’s sale, made with- 
‘out an order, takes a good title to the property. This point was 
before the court in Patterson vs. Lemon, 50 Ga. 232, where it 
was said: “We recognize the well-settled rule that in order to 
‘divest the heirs at law of their title by an administrator’s sale, 
the administrator must have authority to sell. This is a sine 
‘qua non. Without it the sale is void. [Williams vs. Peyton], 4 
Wheat. 77 [4 L. Ed. 518]; Clements vs. Henderson, 4 Ga. 148. 
Under our law this authority is the judgment and order of the 
ordinary having jurisdiction of the administration, duly had and 
rendered. McDade vs. Burch, 7 Ga. 559 [50 Am. Dec. 407]. 
It_ is also true that to make a perfect sale to divest the title 
regularly, the administrator must comply in full with the pro- 
visions of the law as to the mode of sale. Worthy vs. John- 
son, 8 Ga. 236 [52 Am. Dec. 399; Id.], 10 Ga. 358 [54 Am. 
Dec. 393]. But whilst a sale without authority is void, a sale 
‘without strict compliance with the requirements of the law is 
only voidable. Even an innocent purchaser gets nothing under 
a void sale; but if the sale be voidable only, innocent purchasers, 
those having no notice, either actual or constructive, of the ir- 
regularity, are protected.” The holding in this case has been 
codified as follows: ‘To divest the title of the heir at law, the 
administrator must have authority to sell; if there be irregu- 
larities, or if he fail to comply with the law as to the mode of 
sale, the sale is voidable, except as to innocent purchasers.” 
Civil Code 1910, § 4039. This section protects innocent pur- 
chasers against nothing except irregularities in carrying out a 
valid order of the court of ordinary granting leave to sell 
(Horne vs. Rodgers, 113 Ga. 231, 38 S. E. 768), and is ap- 
plicable to choses in action. Thompson vs. Thompson, 77 Ga. 
"692, 3 S. E. 261. 

Strong reliance is made by the plaintiff in error on the case of 
Nutting vs. Thomason, 46 Ga. 34, as deciding that no order of 
the ordinary is required for the sale by an administrator of 
stock of an incorporated railway company, and that a sale with- 
‘out such order is only voidable, and that a bona fide purchaser 
from the administrator’s vendee, without notice that the sale 
was made at private sale and without order, gets a good title. 
Let us concede that at the time of the transaction inquired of 
in that case that the law did not require an administrator to 
-obtain leave to sell stock before making a sale of it; certainly 
under the Code, as construed in many decisions of this court 
made since then, an order of the court of ordinary, granting 
leave to sell the personal and real property of his intestate by 
:an administrator, is essential to the validity of the sale. More- 
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over, in that case there had been successive transfers of the 
stock on the books of the company, new certificates issued, and 
the last purchaser was not put on notice that the stock he was 
buying was that which was sold by the administrator. In the 
instant case Whitehurst had notice from the transfer of the 
insurance policy by Mason’s administratrix to Jones, accom- 
panying the policy, that the administratrix of Mason was with- 
out authority to transfer the policy to Jones. So that whether 
we hold the original transfer to be absolutely void or only void- 
able, Jones’s assignment to Whitehurst was invalid as against 
the administratrix, and she was entitled, under the evidence, to 
have it canceled as preliminary to her recovery against the in- 
surer on the policy. In view of this conclusion the various rul- 
ings of the court in this regard were not prejudicial to the plain- 
tiff in error. 


[2] 2. The plaintiff prayed judgment against Whitehurst for 
the installments collected by him, and a verdict was returned 
against him, Jones, and the insurance company for such amounts. 
The petition sought to recover the amount of the policy which 
had been assigned by the administratrix to Jones and by him to 
Whitehurst, less the amount received from Jones. Inasmuch as 
Whitehurst was the assignee of Jones, to whom the policy was 
assigned by the plaintiff, it was necessary that these assignments 
be vacated before the plaintiff established her right to sue. He 
was properly made a party, but neither the pleadings nor evi- 
dence authorized a recovery by the plaintiff against him for the 
amount of the installments paid by the company to him. 

[3] 3. The insurance company pleaded that if the plaintiff 
recovered a verdict against it, it have judgment over against 
Whitehurst for the amount of the installments which it had paid 
to him. The jury found in favor of the insurance company on 
this contention. The plaintiff in error insists that these pay- 
ments were voluntary, with knowledge of all the facts, and so 
far as he is concerned, there was no misplaced confidence, and 
no artifice, deception, or fraudulent practice, and such payments 
cannot be recovered back. It appeared that after Jones pro- 
cured the transfer of the policy from the administratrix he pro- 
posed to buy from Whitehurst certain real estate. A trade was 
effected, Whitehurst taking Jones’s notes in amounts and at such 
maturities as to be paid off by the quarterly installments under 
the policy, and took a transfer of the policy as collaterai security. 
About three months after this transaction the plaintiff discovered 
that Jones had perpetrated a fraud on her, and promptly em- 
ployed counsel, who notified the insurance company of the fraud 
of its agent Jones in procuring an assignment of the policy to 
himself. Notwithstanding this notice, the insurance company 
continued to pay Whitehurst the installments as they fell due, 
which were applied to the discharge of Jones’s notes. Jones has 
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since sold the real estate. Whitehurst has a solvent indorser on 
the unpaid notes of Jones. 

Our Code declares that “payments of taxes or other claims, 
made through ignorance of the law, or where the facts are all 
known, and there is no misplaced confidence and no artifice, de- 
ception, or fraudulent practice used by the other party, are 
deemed voluntary, and cannot be recovered back, unless made 
under an urgent and immediate necessity therefor, or to release 
person or property from attention, or to prevent an immediate 
seizure of person or property.” Civil Code 1910, § 4317. In 
England and in some other jurisdictions no distinction is made 
between money paid in ignorance of law and under mistake of 
law. Lord Ellenborough went so far as to hold that money paid 
under mistake of law with full knowledge of the facts cannot 
be recovered, although it is against conscience for the defendant 
to retain it; his lordship basing his conclusion on the ground 
that “every one must be taken to be cognizant of the law, other- 
wise there is no saying to what extent the excuse of ignorance 
might be taken.” Bilbie vs. Lumley, 2 East, 469. 

This question underwent elaborate analysis in Culbreath vs. 
Culbreath, 7 Ga. 64, 50 Am. Dec. 375, and Nisbet, J., declined to 
follow the rule announced in Bilbie vs. Lumley. In the Culbreath 
Case a decedent died, leaving neither wife nor children, and his 
nearest of kin were seven surviving brothers and sisters and the 
children of a deceased sister. The administrator in a family set- 
tlement, and under a misapprehension of the law, divided the 
estate equally between the seven surviving brothers and sisters 
to the exclusion of the children of a deceased sister. Subse- 
quently these children recovered a judgment against the admin- 
istrator for their share of the estate, and the administrator sued 
two of the distributees to recover the amount overpaid on ac- 
count of this mistake. The court differentiated payments made 
in ignorance of law from those made under mistake of law, and 
held that “money paid by mistake of the law may be recovered 
back in an action for money had and received, where there is full 
knowledge of all the facts; provided that the mistake is clearly 
proven, and the defendant cannot, in good conscience, retain it.” 
Our Code recognizes this distinction to some extent in the sec- 
tions which declare that “mere ignorance of the law on the part 
of the party himself, where the facts are all known, and there 
is no misplaced confidence, and no artifice or deception or 
fraudulent practice is used by the other party either to induce 
the mistake of law or to prevent its correction, will not author- 
ize the intervention of equity.” “An honest mistake of the law 
as to the effect of an instrument on the part of both contracting 
parties, when such mistake operates as a gross injustice to one, 
and gives an unconscious advantage to the other, may be re- 
lieved in equity.” And that a “mistake of law, if not brought 
about by the other party, is no ground for annulling a contract of 
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sale. Mistake of a material fact may, in some cases, justify a 
rescission of the contract; mere ignorance of an act will not.” 
Civil Code 1910, §§ 4575, 4576, and 4115. Judge Nesbit took 
pains to hedge in and qualify the rule allowing a recovery of 
money paid under mistake of law by requiring, as indispensable to 
its recovery, that the plaintiff show that the defendant cannot 
in good conscience retain the money. The rationale of the rule 
allowing a recovery of money paid with knowledge of the facts, 
and under a mistake of law, is that the plaintiff is not attempting 
to throw a loss upon any one. If the plaintiff's recovery would 
lead to a loss on the part of the defendant, then, the parties being 
equally innocent, that fact of itself is sufficient reason for deny- 
ing the right of recovery on the plaintiff's part. Keener on Law 
of Quasi Contract, 913. 

In the instant case Whitehurst sold property to Jones and took 
the policy as security. The installments collected by White- 
hurst were applied to the payment of Jones’s note. Whitehurst 
did not participate in the fraud which Jones practiced on the 
administratrix of the insured, in order to procure her to trans- 
fer the policy to Jones, he failed to get a title to the policy 
by virtue of the transfer to him because the law does not author- 
ize an administrator to sell choses in action without first obtain- 
ing leave to sell from the ordinary, and then only at public 
outcry. When reduced to its ultimate facts, the case stands 
thus: Jones fraudulently procured a transfer of the policy of 
insurance to himself, which transfer was attempted to be made 
without an order of the ordinary and at private sale. Without 
notice of the actual fraud, but with notice that the transfer was 
attempted to be accomplished by a sale without order of court 
and privately made, Whitehurst in the course of business sold 
property to Jones, and received part payment in the installments 
paid by the company, who paid the installments with knowledge 
of all the facts. Under such circumstances Whitehurst paid 
value received to Jones for the money received from the insur- 
ance company as payment on the policy, and he could retain the 
payments in good conscience. In effect the transaction is the 
same as if the insurance company paid the money to Jones and 
Jones paid it to Whitehurst. Whitehurst has changed his status 
in reliance on the validity of the assignment of Jones to him, 
and it would be inequitable to allow the insurance company to 
recover the installments voluntarily made by it with knowledge 
of all the facts. 

The verdict rendered was special in form. It allowed a re- 
covery by the administratrix against the insurance company, 
Jones, and Whitehurst, for the installments which had been 
paid, less amount received from Jones, a recovery by her against 
the insurance company for the unpaid installments, and a re- 
covery by the insurance company against Whitehurst for the in- 
stallments paid to him by the insurance company. As will be 
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seen in the opinion in the case of the Insurance Co. vs. Mason, 
Administratrix, the verdict against the insurance company in 
favor of the administratrix should stand. But so much of the 
verdict as gives a recovery in favor of the administratrix against 
Whitehurst, and in favor of the insurance company against 
Whitehurst, is erroneous. A new trial is not necessary, and di- 
rection is given to eliminate the recoveries against Whitehurst. 
[4] 4. Some of the instructions complained of contained ab- 
stract principles of law not strictly appropriate to the case, but 
these instructions were not of such a character as to be preju- 
dicial to the plaintiffs in error. Other points made in the record 
are ruled in the companion case of Empire Life Ins. Co. vs. 
Mason, Administratrix, and reference is made to that case. 
Judgment reversed, with direction. All the Justices concur. 


-0+@ 
SUPREME COURT OF OREGON. 


MUTUAL BENEFIT LIFE INS. CO. or Newark, N. J, 
vs. 


CUMMINGS et AL.* 


1. INTERPLEADER — LIFE INSURANCE — EVIDENCE — SUF- 
FICIENCY. 

In a contest between claimants to a life policy, evidence held to show 
that the insured intended that the proceeds should be paid to his. 
mistress instead of his legal wife; the policy having named the 
mistress as beneficiary, though designating her as “wife.” 


(For other cases, see Interpleader, Cent. Dig. § 57; Dec. Dig. § 29.) 


2. INSURANCE—LIFE INSURANCE—CONTRACTS—CONSTRUC- 
TION. 

A life policy is a contract and should be construed so as to effectuate 
the intention of the parties, being treated as of a testamentary 
character. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. § 
146.) 


3. NAMES—ADOPTION OF NAME—RIGHT TO ADOPT. 


A person may adopt or assume a different name from his true one and 
carry on business and make contracts under the fictitious name. 


(For other cases, see Names, Cent. Dig. § 7; Dec. Dig. § 10.) 


4. INSURANCE—LIFE INSURANCE—DESIGNATION OF BENE- 
FICIARY. 

When a life policy is issued and delivered, naming a beneficiary without 
a reservation of power on the part of the insured to change, an 
irrevocable trust is created. 


(For other cases, see Insurance, Cent. Dig. § 1470; Dec. Dig. § 586.) 


* Decision rendered, July 22, 1913. 133 Pac. Rep. 1160. 
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5. INSURANCE—LIFE INSURANCE—RIGHT TO PROCEEDS OF 
POLICY: 

Where a man who had deserted his lawful wife and was living and 
cohabiting with another woman, took out a policy in the latter’s 
favor, designating her as “wife,” the contract being wholly made for 
her benefit, she is entitled to the proceeds of the policy as against 
insured’s true wife, for a person may insure his own life in favor 
of one having no insurable interest in his life; the fact that the 
beneficiary was named as his wife, and had adopted his surname not 
affecting her rights, for a person may adopt a fictitious name. 


(For other cases, see Insurance, Cent. Dig. §§ 1461-1468; Dec. Dig. § 
585.) 


6. APPEAL AND ERROR—REVIEW—FINDINGS. 


Findings in equity cases are of no persuasive force on appeal; L. O. L. 
§ 405, providing that such cases shall be tried anew. 


(For other cases, see Appeal and Error, Cent. Dig. § 3970-3978; Dec. 
Dig. § 1009.) 


Department 1. Appeal from Circuit Court, Multnomah, 
County; Henry E. McGinn, Judge. 

Interpleader by the Mutual Benefit Life Insurance Company 
against Evelyn M. Cummings and Sophia J. Cummings. From 
a judgment for defendant Sophia J. Cummings, defendant Eve- 
lyn M. Cummings appeals. Reversed. 

See, also, 126 Pac. 982. 


This is a suit in equity in the nature of a bill of interpleader 
brought by the Mutual Benefit Life Insurance Company of New- 
ark, N. J., against Evelyn M. Cummings and Sophia J. Cum- 
mings to require them to interplead concerning the right to- 
receive the amount of a policy of life insurance on the life of 
Harry A. Cummings, deceased. 

On the 5th day of May, 1911, said insurance company issued a 
policy of life insurance on the life of Harry A. Cummings in 
the sum of $2,000, which policy was issued in consideration of 
the payment by said deceased of an annual premium of $54.34 
or a semi-annual premium of $27.14. Said deceased paid to said 
company the first semiannual premium of $27.14 at the time- 
said policy was issued. Said Harry A. Cummings died on the 
23d day of August, 1911. Said policy had earned $2.08, making 
the amount due on the policy $2,002.08. There was due as a 
semiannual premium on said policy the sum of $27.14, which 
leaves due, as a balance, the sum of $1,974.36. Said policy by 
its terms made said sum of $2,000 payable, on the death of the 
insured, to “Evelyn M. Cummings, his wife.” The defendant 
Evelyn M. Cummings claimed that she was entitled to the said! 
sum of $2,000 as the beneficiary of said policy and made proof 
of her claim. Said Sophia J. Cummings claimed that she was 
entitled to said $2,000 as the beneficiary of said policy as the 
wife of Harry A. Cummings, deceased, and made proof of her 
claim. Each of said parties claimed the whole of said $2,000: 
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and demanded payment thereof. Said company filed its com- 
plaint, alleging the necessary facts and asking that‘said defend- 
ants be required to appear and set forth their several titles and 
claims to the proceeds of said policy, and asked the court to re- 
quire them to adjust and settle their respective demands between 
themselves. The plaintiff insurance company deposited in the 
court below the proceeds of said policy, to be paid to the person 
entitled thereto. 

Each of the defendants filed an answer to the plaintiff’s com- 
plaint, claiming to be entitled to said money. The defendant 
Evelyn M. Cummings in her answer alleges that for about two 
years before the death of Harry A. Cummings and until his 
‘death she lived with him as his wife, and that he represented to 
the public and his friends that she was his wife, and that she was 
known to the public as his wife, etc. The defendant Sophia J. 
Cummings was shown by the evidence to be the wife of the de- 
ceased, but she resided in California, and she and the deceased 
had not lived together, at any time, for about three years prior 
to his death. 

The court below rendered a decree that the defendant Evelyn 
M. Cummings was not entitled to the proceeds of said policy on 
deposit, and that the defendant Sophia J. Cummings was enti- 
tled to said money, etc. The defendant Evelyn M. Cummings 
appealed. 


Emmons & Emmons & Rep, of Portland, for Appellant. 
Artuur P. Tirrr and HAMILTON JOHNSTONE, both of Port- 
land, for Respondent. 


Ramsey, J. (after stating the facts as above). 

The question for decision is whether the defendant Evelyn M. 
Cummings or the defendant Sophia J. Cummings is entitled to 
the proceeds of said policy of insurance on deposit in the court 
below. 

[1] The evidence shows that Sophia J. Cummings was the 
wife of said Harry A. Cummings, and that Evelyn M. Cummings 
was not his wife. It appears that Harry A. Cummings and his 
wife, Sophia J., separated about three years before his death in 
the state of Washington, and that his wife never resided in 
Oregon until after his death, and that she resided in California 
at the time of his decease, and that she had had no correspondence 
with the deceased during said separation. 

The defendant Evelyn M. lived with the deceased about two 
years as his wife, and he represented to his friends and to the 
public that she was his wife, and she claimed to be his wife. 
She bore the name of Evelyn M. Cummings, in Portland, but 
there had been no marriage ceremony. The deceased had not 
been divorced from his wife and could not legally enter into 
a marriage contract. Evelyn M. testified that she and the de- 
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ceased had entered into an agreement to be married. Such 
agreement, however, was void, but evidence of it was relevant 
to show the relation between her and the insured. She testi- 
fied, also, that during the time that she lived with the deceased 
as his wife she advanced to him money, amounting in the ag- 
gregate to $6,000 and jewelry of the value of $2,000, and that 
she did this to assist him in business. She claims that he never 
repaid her this money. She testified, also, that he introduced 
her to his friends as his wife, and this is corroborated by the 
evidence of other witnesses. She does not claim that they were 
married, and, of course, she was not his wife, and it was a gross 
deception for him to represent to his friends and the public that 
she was his wife. There is no doubt that Sophia J. was his 
wife and that he had a daughter by her. 

The policy of insurance provided that the $2,000 named 
therein should be paid to Evelyn M. Cummings, “his: wife.” 
The evidence shows that, shortly after he obtained this policy, 
he delivered it to Evelyn M. and told her that it was a present 
to her, and that it remained in her possession. Sophia J. had 
no knowledge of this policy until after his death. In the ap- 
plication for the policy it is stated that the beneficiary thereof 
should be “Evelyn M. Cummings,” wife of the insured. 

In her testimony, Sophia J. testified that she had never seen 
the original policy, and that she doubted whether any one but 
Evelyn M. had seen it. It is clearly shown, and not disputed, 
that the deceased lived with Evelyn M. two years as his wife; 
that he called her his wife; that he introduced her to his friends 
and acquaintances as his wife; that his friends and acquaintances 
believed her to, be his wife; that the application for the policy 
referred to her as his wife, and stated that she should be the 
beneficiary of the policy; that the policy named her as the bene- 
ficiary; and that, after he obtained the policy, he delivered it 
to her and told her that the policy was a present to her, and that 
she retained possession of the policy, and that Sophia J. never 
had the policy or heard of it until after the death of the insured. 
These facts prove to a moral certainty that Evelyn M. was in- 
tended by the insured to be the beneficiary and to have the 
whole interest in the policy. This conclusion is strengthened 
by the fact that he had been for years estranged from Sophia J., 
his wife, and that this estrangement was so intense that no let- 
ters had passed between them since the separation, a period of 
several years. 

[2] The policy is a contract and should be so construed as 
to effectuate the intention of the parties to it. In 25 Cyc. p. 741, 
the rule for the construction of policies is thus stated: “The 
language of the policy designating the beneficiary is to be treated 
as of testamentary character and is to receive as nearly as pos- 
sible the same construction as if used in a will. In determining 
the intention as to the beneficiaries, the policy should be so con- 

Vol. XLII.—90 
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strued, if possible, as to give effect to every clause and word, 
and obviously clerical errors will be corrected or disregarded.” 


[3] In this case, by agreement between the deceased and 
Evelyn M., she adopted his surname and was called by them 
and by her and his acquaintances “Evelyn M. Cummings,” and 
by their agreement she was called his wife. A person may 
adopt or assume a different name from his or her true name 
and transact business in such assumed name. 29 Cyc. 270 states 
the law upon this subject thus: “Without abandoning a real 
name, a person may adopt any name, style, or signature wholly 
different from his own name by which he may transact business, 
execute contracts, issue negotiable paper, and sue and be sued. 
Such assumed or fictitious name may be either purely an arti- 
ficial name or a name that is or may be applied to natural per- 
sons.” On page 271 of the same book the author further states 
the rule thus: “It is customary for persons to bear the surname 
of their parents, but this is not obligatory. A man may change 
his name without resort to legal proceedings and for all pur- 
poses the name thus assumed will constitute his legal name just 
as much as if he had borne it from birth.” 


[4] When a policy is issued and delivered, naming a bene- 
ficiary, to whom the money is to be paid, without a reservation 
of power to change the beneficiary, an irrevocable trust is cre- 
ated. Bacon on Benefit Societies and Life Insurance, § 292. 


[5] It is the settled law of this country that a person has a 
right to insure his own life and have the money made payable 
to any person whom he may desire, whether such beneficiary 
has an insurable interest in his life or not. Brett vs. Warnick, 
44 Ore. 519, 75 Pac. 1061, 102 Am. St. Rep. 639; Dolan vs. 
Supreme Council, 152 Mich. 266, 116 N. W. 383, 15 Ann. Cas. 
232; Reed vs. Provident Life Insurance Co., 190 N. Y. 111, 
82 N. E. 734; Locher vs. Kuechenmiester, 120 Mo. App. 701,. 
98 S. W. 92; Hess vs. Sengenfelter, 127 Ky. 348, 105 S. W. 
476, 14 L. R. A. (N. S.) 1172, 128 Am. St. Rep. 343; Union 
Fraternal League vs. Walton, 109 Ga. 1, 34 S. E. 317, 46 L. R. 
A. 424, 77 Am. St. Rep. 350; Langdon vs. Union Mutual Life 
Insurance Co. (C. C.) 14 Fed. 272; 25 Cyc. 708; Hill vs. 
United Life Insurance Co., 154 Pa. 29, 25 Atl. 771, 35 Am. 
St. Rep. 807; Milner vs. Bowman, 119 Ind. 448, 21 N. E. 1094, 
91. R.A. 95. 

In Brett vs. Warnick, supra, Justice Wolverton says: “It is 
beyond cavil that a person may take out a policy of insurance on 
his own life and make it payable to whomsoever he pleases; he 
being the moving spirit and assuming the responsibility of meet- 
ing the premiums or assessments.” 

In Reed vs. Provident Life Insurance Company, supra, the 
New York Court of Appeals says: “But a person may insure 
his own life and provide in the contract of insurance that the 
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money shall be payable to any one whom he may appoint or 
assign the policy to.” 

In Dolan vs. Supreme Council, supra, the Supreme Court of 
Michigan says: “The authority of these cases [referred to in 
the opinion] and their reasoning warrants the statements that 
the rule of public policy which forbids one insuring a life in 
which he has no insurable interest does not prevent his being 
made a beneficiary in an insurance policy secured by the in- 
sured.” 

In the case of Union Fraternal League vs. Walton, supra, 
the Supreme Court of Georgia says: “But we feel assured, 
both by reason and the long line of adjudicated cases to which 
only partial reference has been made, that the true rule which 
should obtain in such cases is that where one obtains a contract 
of insurance on his own life and keeps up the same out of his 
own means, and directs the amount of the policy to be paid at 
his death to another whom from love, friendship, or any other 
reason he desires to benefit, the named beneficiary is entitled to 
recover on such contract, notwithstanding it may not be shown 
that he or she has any other insurable interest in the life of the 
deceased than exists in his good will and emanates from his 
expressed wish to benefit.” 

In this case the policy was made payable to Evelyn M. Cum- 
mings, designated as the wife of the insured. She was not his 
lawful wife, but she was reputed to be his wife. The insurance 
company is not making’ any defense in this case and, in fact, it 
admits its liability. 

The living together as husband and wife of the deceased and 
the beneficiary, while the deceased had a wife living, was an 
act of gross immorality that cannot be too strongly condemned, 
but this illicit relation between them did not incapacitate him 
to make a valid contract of insurance upon his life for the bene- 
fit of his reputed wife. If he had made her a present of $2,- 
000, the gift would have been valid as to all the world, except- 
ing his creditors. A man or a woman, being of lawful age and 
compos mentis, has power to give all his or her property to his 
or her paramour, and no one but the creditors of the person 
making such a gift can successfully contest the validity thereof. 
The immoral relation between the parties does not vitiate their 
contract or gift. 

It may have been the insured’s duty to provide for his wife 
and child and to have made no provision for the woman with 
whom he lived illegally. We do not doubt his duty in the 
premises, but this duty is of imperfect obligation, and this court 
has no power to make a contract for him or to change one he 
has made. By the contract which he made with the insurance 
company, the proceeds of the policy were to be paid, at his 
death, to the appellant, Evelyn M. Cummings. We have no 
power to decree that, when he stipulated that this money should 
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be paid to Evelyn M., his wife, he meant that it should be paid 
to Sophia J., his wife. It is true that Evelyn M. was not his 
lawful wife, but she was his reputed wife and was generally so 
known. It is our duty to construe the policy so as to effectuate 
the intention of the insured and the company that issued the 
policy. It is morally certain that the parties to this contract in- 
tended that the proceeds of the policy should be paid to E welyn 
M. and not to Sophia J. 

The case of Bogart vs. Thompson, 24 Misc. Rep. 581, 53 N. 
Y. Supp. 622, is very much like this case. There a husband 
abandoned his wife but thereafter promised to marry one whose 
Christian name was “Emma L.” His fiancee did not know of 
his previous marriage, but she knew that he had lived with the 
woman who was his wife. She claimed, however, that she did 
not know of his marriage to her. He obtained a policy on his 
life and made it payable to his fiancee as “Mrs. Emma L. 
Thompson, his wife.” His wife’s name was Eliza Jane Thomp- 
son. Both he and his wife died, and his fiancee and the ad- 
ministrator of his wife’ estate each claimed the proceeds of 
the policy. A suit of interpleader was brought, and the wife’s 
administrator claimed the money on the ground that his intestate 
was the wife of the insured and that his illegal fiancee was not 
his wife, but the court held that the insured intended his fiancee 
to have the money and gave it to her. The court said: “The 
defendant contends that the designation ‘wife’ indicated Thomp- 
son’s intention to designate his lawful wife, Eliza Jane Thomp- 
son. In view, however, of the difference in names, and of his 
engagement to marry the plaintiff, and of the delivery of the 
contract (policy) to her, it is manifest that by such designation 
he intended to name the plaintiff and not his lawful wife, Eliza 
Jane Thompson. The duty of the court is to ascertain the in- 
tention of the member of the beneficiary order and to give that 
intention effect, provided it does not contravene public policy 
or any statute.” The court decided that the woman to whom 
the insured was legally engaged was entitled to the money 

In Story vs. Williamsburgh M. M. B. Ass’‘n, 95 N. Y. 474, 
the facts were: Story married a woman named Mary and lived 
with her as his wife until his death, but he had a lawful wife 
living in England. During his life he obtained a policy and 
made it payable to “Mary Story, his wife.” After his death, 
she claimed the proceeds of the policy and sued the insurance 
company. The Court of Appeals held that the reputed wife, 
named as the beneficiary, was entitled to the money, and that 
it was not necessary that she should be his lawful wife, although 
she was referred to in the policy as his wife. 

In the case of Lampkin vs. Travelers’ Insurance Company, 
11 Colo. App. 249, 52 Pac. 1040, the facts were briefly these: 
“Jos. R. Lampkin obtained a policy of insurance on his life, and 
made it payable to Lou Lampkin as his wife. He died, and the 
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beneficiary sued the company to recover the insurance, and the 
company defended on the ground that the beneficiary named 
was not his wife, and that he had a lawful wife living. The 
company claimed that the statement, in the application for the 
policy, that the beneficiary was his wife was a warranty. The 
insured had lived with the beneficiary as his wife. The Court 
of Appeals, however, held that the statement in the application 
that the beneficiary was his wife was not a warranty but a mere 
description of the person. The court held also that a woman 
who lives with a man as his wife, although she is not his wife, 
has an insurable interest in him.” 

In this case the insurer makes no defense, and there is no 
issue as to fraud or breach of warranty, and therefore the cases 
on those subjects are irrelevant. 

The counsel for the respondent placed much reliance on the 
case of Hogan vs. Wallace, 166 Ill. 328, 46 N. E. 1136. The 
facts were these: Michael Hogan, who could neither read 
nor write, obtained a policy of insurance on his life, and it was 
made payable to “Mrs. Kate Hogan, his wife.” Another per- 
son filled out the application for the insured and made a mistake 
in the name of the beneficiary. His wife’s name was Ellen B. 
Hogan. The insured lived with her until the time of his death 
and had several children by her. He never had any other wife. 
His sister’s maiden name was Kate Hogan, but when this policy 
was issued her name was Kate Wallace. His wife and his sis- 
ter each claimed the proceeds of the policy. His sister’s name 
did not correspond with the name in the policy, as it was pay- 
able to Mrs. Kate Hogan, his wife, while her name was Kate 
Wallace, and of course she was not his wife. His wife’s name 
was Ellen B. Hogan. The court after hearing the evidence, de- 
cided that there was an error in the name and gave the money 
to the wife on the grounds that it was the intention of the in- 
sured to provide for her. 

In this case it is morally certain that there was no error in the 
name of the beneficiary; the appellant having adopted the name 
“Cummings” with the approval of the insured, and he having 
held her out to the public as his wife. We are satisfied that he 
intended that she should receive the proceeds of the policy, and 
that his lawful wife should have no interest therein. 

[6] The respondent’s counsel claims that the findings of the 
court below should be of persuasive force on this appeal, but 
section 405, L. O. L., expressly provides that equity cases shall 
be tried anew in this court without reference to such findings. 
This indicates that the findings of the court below, in equity 
cases, should be disregarded on appeal. 

The decree of the court below is reversed, and a decree of this 
court will be entered requiring the payment to Evelyn M. Cum- 
mings, the defendant and appellant, of the said sum of $1,974.36 
deposited in this case in the court below, as the proceeds of said 
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policy of insurance by the complainant, the Mutual Benefit Life 

Insurance Company of Newark, N. J., and neither party will be 

allowed costs or disbursements in this court or in the court below. 
Moore and Burnett, JJ., concur. 


McBripk, C. J. (dissenting). 

The cases cited in the opinion fully justify upon authority the 
conclusion reached, but in my opinion they all overlook to a 
great extent the element of morals and public policy which enters 
into the question. Under the testimony here we have a case of 
a man deserting his lawful wife and living in adultery with an- 
other woman, who, the circumstances indicate, must have been 
aware of his offense against his wife and family. In this situ- 
ation he takes the money that should have been expended for 
the protection of his lawful wife and buys a policy of insurance 
for his mistress. To allow the mistress under such circumstances 
to recover would, in my judgment, be contrary to public policy 
and good morals. It would tend to encourage such illicit rela- 
tions and to promote their continuance. Though the contract 
was void as against good morals, the insurance company has not 
made such a defense, but by its interpleader has brought the 
money into court and says that it is indifferent as to who takes 
it. Since the money of the husband bought the policy, and we 
are sitting as a court of equity to dispose of it, I am of the 
opinion that it would be good equity to turn it into the husband’s 
estate. 

There is no precedent for the course thus indicated, but, in 
my judgment, the Supreme Court of Oregon should make one, 
as I believe the law justifies it and the conservation of public 
morals requires it. 


COURT OF APPEALS OF GEORGIA. 


GEORGIA LIFE INS. CO. 
vs. 


McCRANIE. (No. 4,730.)* 


1. INSURANCE—ACTION ON POLICY—EVIDENCE. 

In the trial of an action upon a life insurance policy, where the defense 
is that the insured met his death by suicide, and the plaintiff con- 
tends that his self-destruction was accidental, and the defendant in- 
troduces evidence that, shortly prior to his death, the insured stated 
that he intended to commit suicide, because his wife had been un- 


* Decision rendered, June 25, 1913. 78 S. E. Rep. 1115. Syllabus by 
the Court. 
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faithful to him, it is not erroneous to permit the plaintiff to intro- 
duce evidence of the good character of the wife for chastity. This 
evidenc2 was admissible upon the theory that a husband with sound 
mind would not charge his wife with infidelity, when there was no 
evidence upon which such a charge could have been founded. 


(For other cases, see Insurance, Cent. Dig. §§ 1691; Dec. Dig. § 659.) 


2. INSURANCE—ACTION ON POLICY — EVIDENCE —ATTOR- 
NEY’S FEES—“BAD FAITH.” 

In the trial of an action upon a life insurance policy, where it is sought 
to recover damages and attorney’s fees on account of “bad faith” 
of the company in refusing to pay the claim, it is erroneous to reject 
testimony of one of the general officers of the insurance company, 
showing that prior to the refusal to pay the loss he investigated the 
circumstances and in good faith reached the conclusion that the 
company was not liable; such testimony disclosing facts sufficient to 
show probable cause for refusing to pay the loss. 

(For other cases, see Insurance, Cent. Dig. §§ 1697, 1698, 1700-1706; Dec. 
Dig. § 662.) 

(For other definitions, see Words and Phrases, vol. 1, p. 662.) 


3. INSURANCE—ACTION ON POLICY—ALLOWANCE OF AT- 
TORNEY’S FEES—SUFFICIENCY OF EVIDENCE. 

The evidence demanded a finding that the refusal of the defendant to 
pay the loss was not made in bad faith, and the verdict finding at- 
torney’s fees was contrary to the evidence. 

(For other cases, see Insurance, Cent. Dig. §§ 1498, 1555, 1707-1728; 
Dec. Dig. §§ 602, 665.) 


4. JUDGMENT AFFIRMED CONDITIONALLY. 


Except as above indicated, no material error was committed, and the 
judgment will be affirmed upon the condition that the plaintiff will 
write off the sum recovered as attorney’s fees. 


(Additional Syllabus by Editorial Staff.) 


5. INSURANCE — ACTION ON POLICY — DOCUMENTARY EVI- 
DENCE. 


In an action on a life insurance policy, letters of administration were not 
inadmissible because they described deceased as “Chas. H. McCranie” 
instead of “Charlie H. McCranie,” as he was described in the proof 
of death and the policy, where it was undisputed that the names re- 
ferred to the same person. 


(For other cases, see Insurance, Cent. Dig. §§ 1697, 1698, 1700-1706; 
Dec. Dig. § 662.) 


6. INSURANCE—ACTION ON POLICY—EVIDENCE. 


Proof of death was not inadmissible, in an action on an insurance policy, 
because the policy was mistakenly described therein as for $400 in- 
stead of for $4,000, or because it was stated therein that the death 
was caused by carbolic acid taken by mistake for bay rum. 


(For other cases, see Insurance, Cent. Dig. §§ 1697, 1698, 1700-1706; - 
Dec. Dig. § 662.) 


7. WITNESSES—CREDIBILITY—ADMISSION OF EVIDENCE. 


In an action on a life insurance pelicy, evidence that a brother of one 
witness was in litigation with plaintiff, though of slight evidential 
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value, was admissible upon the question of the credibility of the 
witness. 


(For other cases, see Witnesses, Cent. Dig. §§ 1201, 1202; Dec. Dig. § 374.) 


8. WITNESSES—IMPEACHMENT. 


Where, in an action on a life insurance policy, a witness testified that he 
told certain persons that insured stated to him that he intended to 
commit suicide, evidence was admissible to show, not only that the 
witness had not repeated the statement as claimed, but that he had said 
he knew nothing about the case. 


(For other cases, see Witnesses, Cent. Dig. §§ 1209, 1220-1222, 1247-1256;. 
Dec. Dig. § 379.) 


9. APPEAL AND ERROR—HARMLESS ERROR—ADMISSION OF 
EVIDENCE. 


In an action on an insurance policy, error in permitting a witness to state 
his opinion that insured could not distinguish a bottle of carbolic 
acid from one containing bay rum or one containing chloroform is 
harmless, where the jury see the three bottles, and can reach their 
own conclusions in the matter. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 1068, 1069, 4153- 
4157, 4166; Dec. Dig. § 1050.) 


10. INSURANCE—ACTION ON POLICY—EVIDENCE. 


In an action on a life insurance policy, it was not error to permit an 
agent of the insured to testify that insured took out the insurance 
in order to borrow money on it, and that the agent sought out the 
insured, where such evidence may have shed some light upon the 
issue of whether the insured committed suicide. 


(For other cases, see Insurance, Cent. Dig. §§ 1697, 1698, 1700-1706; 
Dec. Dig. § 662.) 


11. INSURANCE—ACTION ON POLICY—BURDEN OF PROOF. 


In an action on a life insurance policy the presumption was that insured’s 
death was accidental, and the burden was on the insurer to establish 
the defense that he committed suicide. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 


-? 


Error from City Court of Eastman; J. A. Neese, Judge. 

Action by A. L. McCranie, administratrix, against the Georgia 
Life Insurance Company. Judgment for plaintiff, and defend- 
ant brings error. Affirmed on condition. 


WALTER M. CLEMENTS and Roserts & SMITH, all of East- 
man, W. L. & WarrEN Grice, of Hawkinsville, Wm. B. Brrcu, 
of Macon, and Jones & Cuamsers, of Atlanta, for Plaintiff in 
Error. 

W. A. Wooren and Cuas. W. GriFFIN, both of Eastman, 
for Defendant in Error. 

Porte, J. 

The death of the insured resulted from taking carbolic acid. 
The policy was made payable to his estate, and suit was insti- 
tuted by his wife as administratrix. The plaintiff claims that 
the death of the insured was accidental, and the defendant con- 
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tends that his self-destruction was intentional. Death by sui- 
cide was not covered by the policy. The plaintiff recovered the 
amount of the policy, which was $4,000, besides interest, and 20: 
per centum of this amount as attorney’s fees. 

[1] 1. The defendant introduced witnesses who testified, in 
substance, that shortly before the death of the insured he threat- 
ened to commit suicide, giving as his reason his belief that his 
wife had been unfaithful to him and in one instance giving the 
names of men with whom he claimed she had sustained crimi- 
nal relations. In several grounds of the motion for a new 
trial complaint is made that the court committed error in per- 
mitting the introduction of evidence as to the good character of 
the insured’s wife and her reputation for chastity in the com- 
munity in which she lived. It is argued that this testimony 
raised a false issue in the case; that the real question was. 
whether the insured had said that his wife had been unfaithful 
to him, and not whether the charge was true. It is contended 
that the company did not undertake to establish the truth of 
the charge, but merely undertook to show that the husband had 
made the charge and had assigned this as a reason why he no. 
longer desired to live. 

The general rule is that in an action by a woman upon a policy 
of insurance upon the life of her husband her character is not 
involved, and evidence of her good character is not admissible. 
Nor is her character as a witness in her own behalf admissible, 
where no impeaching evidence has been introduced by the de- 
fendant. Traveler’s Insurance Co. vs. Sheppard, 85 Ga. 751,. 
12 S. E. 18. In the present case Mrs. McCranie testified as a 
witness, and an effort was made to impeach her by proof of con- 
tradictory statements made previously to the trial in reference 
to matters material to the main issue in the case. In such a case 
it is well settled that testimony of a witness may be supported 
by general good character. Civil Code, § 5881. Aside from 
this, we think the evidence was admissible for another reason. 
While at least two witnesses testified that the insured had made 
statements reflecting upon his wife’s character, the proof is 
overwhelming that she, was a chaste woman, and that her char- 
acter in this respect was unassailable. The husband was dead. 
His lips were sealed. He could not be heard to deny the testi- 
mony of the witnesses who claimed that he had made these seri- 
ous charges against his wife. It is true that the question of 
the truth or falsity of these charges was not in issue, but since 
there could be no direct proof that the husband had not im- 
peached his wife’s character for chastity she could only resort 
to indirect and circumstantial evidence to refute these charges. 
It is not reasonable to suppose that a man of sound mind would 
charge with unchastity a wife against whom no breath of sus- 
picion had arisen in the community in which she had resided 
for many years. The jury might well reason that no husband 
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would bring such a charge against such a wife. The wife might 
well say: “My husband did not and would not make such a 
serious reflection upon my character without at least some evi- 
dence upon which to base it, and if I can show that there was 
no such evidence, and that such a charge, if made, would have 
been wholly without foundation, such proof will justify the 
inference that no such reflection was in fact made upon my 
character by my husband.” We recognize fully the force of the 
-defendant’s contention that the evidence was prejudicial to the 
company’s defense, and was calculated to arouse in the minds 
of the jury a spirit of resentment against the company for under- 
taking to assert that the husband had assigned his wife’s un- 
faithfulness as a reason for destroying his life; but this was 
‘one of the risks which the company took, and it cannot com- 
plain of the conclusion on this question reached by the jury, 
which was practically demanded by the evidence. If the testi- 
mony of the witness in reference to the reasons assigned by the 
insured for taking his life was untrue, the jury might also con- 
clude that the testimony that the insured had threatened to take 
his life was equally false. 

]2[ 2. The statute of this state allows attorney’s fees to be 
recovered against an insurance company in suits upon insur- 
-ance policies, “provided it shall be made to appear to the jury 
trying the same that the refusal of the company to pay loss was 
in bad faith.” This statute has been held to be a constitutional 
and valid law. Harp vs. Fireman’s Fund Insurance Co., 130 
‘Ga. 726, 61 S. E. 704, 14 Ann. Cas. 299. Bad faith, as used in 
this statute, has been defined to mean “any frivolous or un- 
founded refusal in law or in fact to comply with the requisition 
-of the policyholder to pay according to the terms of his con- 
tract and the conditions imposed by statute.” Cotton States 
Life Ins. Co. vs. Edwards, 74 Ga. 220 (4). See, also, American 
Insurance Co. vs. Bailey, 6 Ga. App. 424, 65 S. E. 160. Where 
unusual and apparently unnecessary delay in paying the claim 
is shown, the burden is upon the company to show that the re- 
fusal was made in good faith. Missouri Insurance Co. vs. Love- 
lace, 1 Ga. App. 446, 466, 58 S. E. 93. Ip the present case, there- 
fore, the burden was upon the company to make it appear that 
its refusal to pay was not frivolous or unfounded, either in law 
or in fact. By showing that the contract did not authorize a 
recovery in case of suicide, the company acquitted itself of the 
charge that its defense was unfounded in law. In undertaking 
to carry the burden of proof that the refusal to pay was not 
also unfounded in fact, the company offered the testimony of 
Mr. Hall, its general counsel, to the following effect: When 
the death of the insured was reported to the company, Mr. Hall 
instituted an investigation as to the circumstances under which 
the accused met his death. The company furnished blank forms 
for proofs of death, and within thirty days thereafter the wife 
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of the insured and the physician who was called to attend him 
came to Macon for a personal conference with the general coun- 
sel of the company in reference to the claim. In the conference 
the physician stated-that the insured had been taking bay rum 
for toothache, but had not been in the habit of swallowing it 
for the toothache. He further stated that the first impulse 
would be to expel from the mouth carbolic acid, if taken in the 
mouth unawares. From this conversation and on account of 
other facts and circumstances which illustrated the cause of the 
death of the insured, Mr. Hall, in good faith as general counsel 
for the company, reached the conclusion that the insured had 
met his death by suicide, and he therefore advised the company 
to decline to pay the claim. The court repelled this testimony 
upon the ground that it was irrelevant and immaterial. 

Counsel for the defendant in error contend that the evidence 
was properly rejected under the authority of the Sheppard Case, 
supra, 85 Ga. 751, 12 S. E. 18. In that case the plaintiff sought 
to introduce in evidence an affidavit made by a brother of the 
insured and submitted to the company, in connection with the 
preliminary proofs of death, prior to the suit. This affidavit 
contained a recital of the circumstances of the disappearance 
of the insured, based mainly on hearsay, together with some 
representations as to a reward having been offered for the re- 
covery of the body, and as to the character of the river and 
the nature of the obstacles to the finding of the body therein. 
The affidavit furnished names and addresses of persons ac- 
quainted with the river, as having knowledge of these obstacles. 
The company’s defense in that case was that the insured had 
committed suicide by drowning, and the plaintiff’s contention 
was that his death was accidental. The Supreme Court held: 
“The good or bad faith of an insurance company in refusing to 
pay after demand is to be determined by the evidence advanced 
at the trial upon the merits of the controversy, and not by ex 
parte affidavits produced to the company as preliminary proof 
or for the company’s information to induce voluntary pay- 
ment. Probable cause for refusing payment will negative the 
imputation of bad faith, and without such probable cause refusal 
will be at the company’s peril. Ex parte affidavits are not ad- 
missible to illustrate the question of good or bad faith.” 

While there is some language in the above-stated case by the 
Supreme Court which would support the contention of the de- 
fendant in error in the present case, it must be apparent that 
the decision upon its facts does not control the instant case. In 
its last analysis it amounts to no more than a ruling that what 
may be imparted to the company in preliminary proofs of death 
by the beneficiary, or in affidavits supporting such proofs, would 
not be admissible for the purpose of showing bad faith on the 
part of the company in refusing to pay. We do not under- 
stand that decision to hold that the company would not be per- 
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mitted to show that it had in good faith instituted an investiga- 
tion, had received information which satisfied it of nonliability, 
and offered to prove, not by ex parte affidavits, but by sworn 
testimony, what investigation it did make and just what infor- 
mation it had received and the evidence upon which it relied 
in passing upon the question of liability. The circumstances sur- 
rounding the death of the insured in the present case were ex- 
tremely suspicious. The insured, while alone .and in the day- 
time, took from a medicine cabinet a bottle of carbolic acid and 
swallowed a sufficient quantity of the poison to cause his death 
in a short space of time. No one saw him take it, and no one 
could say with certainty whether his act was intentional or not. 
In order to determine this question, all the facts and circum- 
stances which threw light upon the question of intention were 
proper matters for consideration by the jury. Among these 
was the very important circumstance, detailed to Mr. Hall by 
the physician who attended the insured, that upon taking car- 
bolic acid in the mouth the first impulse would be to expel it 
rather than to swallow it. And that, while it was claimed that 
the insured was taking bay rum for the toothache, the fact was 
that he had not been in the habit of swallowing bay rum, but 
simply holding it in his mouth in order to relieve the pain. 
These statements of the physician, in connection with other 
facts and circumstances, led Mr. Hall to advise his client to 
decline to pay the claim. In so doing he says he acted in good 
faith, honestly believing that the company was not liable. As 
a representative of the company in the transaction, he had a 
right to testify affirmatively that he acted in good faith. Such 
testimony was a statement of fact, and not of a mere conclusion. 
Hale vs. Robertson, 100 Ga. 168, 27 S. E. 937. In the Sheppard 
Case it was held that “probable cause for refusing payment will 
negative the imputation of bad faith.” The purpose of the tes- 
timony of Mr. Hall was to show that the company had probable 
cause for refusing to pay the claim. Certainly it was at least a 
jury question whether Mr. Hall stated sufficient facts in his 
testimony to. authorize the conclusion that the company had 
probable cause for the refusal. In Blackwell vs. American Cen- 
tral Insurance Co., 80 Mo. App. 75, the court said: “It must 
be borne in mind that the statutory punishment is not inflicted 
merely for the reason that it turns out at the trial there was, in 
reality, no reason for the delay. The question is, How did mat- 
ters appear before the trial, as judged by a prudent and rea- 
sonable man seeking to find out the facts about an occurrence 
which it was his duty to investigate ?” 

The company is punished for its refusal to pay the claim. The 
question is, Did it then act in bad faith? If it had probable 
cause for refusing, its refusal cannot be said to be either frivo- 
lous or unfounded, and hence in bad faith. Whether it had 
probable cause at that time must be determined by the facts 
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and circumstances as they then existed, and by the knowledge 
which the company then had. Suppose, for example, a thor- 
oughly reputable man had informed the company that he was 
present with the insured at the time of his death, heard him say 
that he was going to commit suicide by taking poison, and saw 
him deliberately take the bottle of carbolic acid and swallow its 
contents. No one would contend that, with such information, 
a refusal to pay would be frivolous or unfounded. But sup- 
pose this witness should die before the trial, and the company 
be left, therefore, without any defense, and the plaintiff should 
insist upon trying the case simply for the purpose of mulcting 
the company in attorney’s fees and damages, could it be held 
that the company would be precluded from proving that it had 
received this information from the person since deceased, in 
order to exculpate itself from the charge of bad faith? And 
yet this is exactly what would happen if the contention of the de- 
fendant in error be sound and some of the intimations in the 
Sheppard Case, as well as in the case of Missouri Insurance Co. 
vs. Lovelace, be applied in all their strictness. If the company 
is to carry the burden of proving good faith, it seems to us it 
ought to be permitted to prove anything which would negative 
the existence of bad faith at the time it refused to pay the loss. 
Of course, if subsequent to the refusal to pay and prior to the 
the trial it ascertained that its information was incorrect, its 
continued refusal to pay would justify the imputation of bad 
faith. All these would be questions for the jury. In our opin- 
ion it was error to exclude the testimony of Mr. Hall. 

[3] 3. The evidence was conflicting, and authorized the find- 
ing of the jury that the self-destruction of the insured was ac- 
cidental. It did not, however, demand such a finding. On the 
contrary, there were many circumstances which would have au- 
thorized the conclusion that the insured met his death by suicide. 
There is absolutely nothing in the evidence to justify the infer- 
ence that the company acted in bad faith in refusing to pay the 
claim, except the fact that there was evidence that the death of 
the insured was accidental rather than intentional. The twelve 
men composing the jury found this to be the fact, but certainly 
it cannot be said that every reasonably prudent man must have 
reached the same conclusion. There was much expert testimony 
to the effect that on account of the burning sensation resulting 
almost immediately upon taking the carbolic acid into the mouth, 
the natural impulse would be to expel it. It also appears that 
carbolic acid has a pronounced odor differing from that of bay 
rum, and this is a fact which the court might know judicially. 
When this is considered in connection with the fact that the 
poison was taken in the daytime, and with the further evidence 
that the insured had stated to more than one person that he in- 
tended to kill himself, the evidence itself acquits the company of 
bad faith. The verdict against the company must be accepted as 
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a finding that these things were not true; but,the statute does 
not contemplate that in every case of conflicting evidence the 
company may be penalized by the imposition of attorney’s fees. 
The question is, Was the refusal to pay wholly frivolous and 
unfounded, either in law or in fact, or were there facts and 
circumstances sufficient to justify the conclusion of nonliability 
by a reasonably careful and prudent man? The jury are not 
authorized to find that the refusal to pay was in bad faith, merely 
because, in their opinion, the company ought to have paid the 
claim. 

[4-6] 4. Other than as above indicated, we find no sub- 
stantial error. The letters of administration were not inadmis- 
sible because they described the deceased as “Chas. H. Me- 
Cranie,” whereas the proof of death was that of Charles H. 
McCranie, and the policy was issued to Charlie H. McCranie. 
These names import the same person, and there was no conten- 
tion that they did not in fact relate to the same person. Nor 
was the proof of death inadmissible because the policy was 
therein described by mistake as being for $400, and the policy 
sued on was for $4,000. The fact that in the proof of death it 
was stated that carbolic acid was taken by mistake for bay rum 
did not render the proofs inadmissible. The policy required the 
cause of death to be given. One witness tesified that he pre- 
pared the proof of death and the statement made by the attending 
physician ; that the physician wrote out his answers without any 
assistance. The witness was asked if he explained to the 
physician “the facts of the affidavit.” He replied that he did 
not; that “when we fixed the proof of death we had no idea 
of this suit.” This answer was evidently made in explanation 
of the failure of the witness to explain to the physician the facts 
in the affidavit. The answer was not inadmissible for any of 
the reasons assigned. 

[7] It was not error to permit proof that a brother of one 
of the witnesses was in litigation with the wife of the insured, 
the plaintiff in the case. This was of slight evidentiary value, 
but was a proper matter for consideration by the jury in passing 
upon the credibility of the witness. 

[8] A witness who had testified in reference to statements 
made to him by the insured, which tended to show that the 
insured intended to take his own life, claimed that he had re- 
peated these statements to certain named persons. These per- 
sons were permitted to testify that no such statements had been 
repeated to them by the witness. It is contended that no proper 
foundation was laid for impeaching the witness by proof of con- 
tradictory statements. There was no error in admitting the 
testimony. The witness having claimed that he told certain 
persons what the insured had stated to him, it was competent 
to show that the witness had not repeated the statements as 
he claimed. This was simply impeaching the witness by dis- 





Life.] Georgia Life Ins. Co. vs. McCranie. 1451 


proving the facts about which he testified, and was material as. 
tending to discredit his testimony in reference to what he claimed 
the insured had told him. It was further competent to prove by 
one of these persons that the witness had not only repeated such 
a statement which he claimed the insured had made, but had 
stated affirmatively that he did not know anything about the 
case. 

[9] It was probably error to permit a witness to examine 
three bottles, one containing bay rum, one carbolic acid, and one 
chloroform, and state that, in his opinion, the insured could not 
have told one from the other. In view of the fact, however, 
that the jury could see the three bottles and reach their own con- 
clusion in reference to the matter, we do not think the admission 
of this testimony, even if erroneous, sufficient to justify the 
grant of a new trial. 

[10] It was not error to permit an agent of the insurance com- 
pany to testify that the insured took out the insurance in order 
to borrow money on it, and that the agent sought the insured for 
the purpose of inducing him to take the insurance. This testi- 
mony had little bearing upon the case, but may have shed some 
light upon the question in issue, in view of the fact that the 
insured met his-death some six or seven months after the in- 
surance was taken out. Even if erroneous, the admission of 
the evidence was not of sufficient importance to justify the grant 
of a new trial. It was not prejudicial error in this case to charge 
that pleadings are in no sense evidence and have no value as 
evidence, but that the jury should refer to them solely for the 
purpose of ascertaining the issues between the parties. 

[11] Nor was it error to charge the jury, in substance, that 
when death was shown the law would presume it accidental, 
and the burden was upon the company to prove that the case 
came within the exception in the policy. Travelers’ Ins. Co.. 
vs. Gaynor, 12 Ga. App. , 47 S. E. 1072. 

As the verdict against the company for the full amount of 
the policy was authorized by the evidence, and as no material 
error was committed which affected the plaintiff’s right to re- 
cover this amount, the judgment will be affirmed, on conditiom 
that the plaintiff write off the sum recovered as attorney’s fees.. 

Judgment affirmed on condition. 
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UNITED STATES DISTRICT COURT. 
District or MONTANA. 


KENNEDY 


vs. 


MUTUAL BENEFIT LIFE INS. CO. or Newark, N. J. (No. 319.)* 


INSURANCE—CONTRACT—“ACCEPTANCE” OF APPLICATION. 

Decedent, whose life was insured in defendant company for $5,000, ap- 
plied to defendant’s local agent for $10,000 additional insurance. The 
application stated that, if the total value of insurance carried in 
defendant amounted to $15,000, a microscopical examination of urine 
was required. Decedent was examined by defendant’s medical ex- 
aminer, but no such microscopical examination was made. The first 
annual premium was contingently paid, and decedent received a re- 
ceipt which stated that it was binding on the company from the 
date of the medical examination, provided the application for in- 
surance was approved and the policy issued by the company as ap- 
plied for. Defendant’s medical board disapproved the application, 
and under defendant’s rules it went to and required approval by 
three of defendant’s executive officers, or it stood rejected. Three of 
such officers marked the application “Approved,” with the date, and 
affixed their initials; but at least one did not know that no micro- 
scopical examination had been made, though abbreviations on the 
application indicated that fact. The application then went to the 
policy department, where, the absence of a microscopical examination 
having been discovered, the application was referred back to the 
executive officers, and the prior approval canceled. On January 22, 
1906, a letter was written to the soliciting agent that such examina- 
tion was desired. Decedent was killed on January 26th, the day be- 
fore such letter was received, and payment demanded and refused. 
Held, that there was not sufficient acceptance of the application to 
constitute a contract, and defendant was not liable. 

(For other cases, see Insurance, Cent. Dig. §§ 195-202; Dec. Dig. § 130.) 

(For other definitions, see Words and Phrases, vol. 1, pp. 54, 55.) 


At Law. Action by Mary A. Kennedy against the Mutual 
Benefit Life Insurance Company of Newark, N. J. Judgment 
for defendant. 


KreMEr, SANDERS & Kremer, of Butte, Mont., for Plaintiff. 
Gunn, Rascu & Hau, of Helena, Mont., for Defendant. 


Bourgutn, D. J. 
This is an action wherein plaintiff claims to be the beneficiary 
of insurance procured from defendant. The defense denies the 
insurance. 
Trial by the court. It appears, and the court finds, that on 
January 11, 1906, at Butte, Mont., Harry A. Kennedy, whose 


* Decision rendered, May 20, 1913. 205 Fed. Rep.’677. 
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life was then insured for $5,000 by defendant, applied to de- 
fendant’s local agent for additional insurance in amount $10,- 
000; plaintiff the beneficiary. The application signed by Ken- 
nedy stated that, if the total face value of insurance carried in 
defendant amounted to $15,000, a microscopical examination of 
urine was required. The applicant was examined by defendant’s 
local medical examiner, but such microscopical examination was 
not made. 

The first annual premium was contingently paid, and the ap- 
plicant received a receipt wherein was recited that :— 

“This receipt will be binding on the company from the date 
of medical examination, provided the application for the insur- 
ance is approved and policy issued by the company, as applied 
for.” 

The agent forwarded said application to the company at New- 
ark, N. J. The medical board of defendant disproved the ap- 
plication, and under defendant’s rules it went to and required 
approval by three of defendant’s executive officers, or it stood 
rejected. Three of such officers marked the application “Ap- 
proved January 20, 1906,” and affixed their initials thereto. 
At least one of them was ignorant that no microscopical ex- 
amination had been made, though abbreviations noted on the 
application indicated the fact. 

It then went to the policy department, where it could be prop- 
erly subjected to further scrutiny. Thereupon the lack of the 
aforesaid microscopical examination was noted, no policy was 
written, the application was referred back to the executive of- 
ficers because of the lack aforesaid, by one of them the approval 
before made was canceled, and on January 22, 1906, a letter was 
written by defendant to its Butte agent, stating that such micro- 
scopical examination was desired. Kennedy was accidentally 
killed on January 26, 1906, said letter was received in Butte 
on January 27, 1906, and payment demanded of and refused by 
defendant. 

The court concludes that plaintiff is not entitled to recover. 
The contract of insurance sought was not consummated. Ken- 
nedy’s application must be read with the receipt to discover the 
conditions upon which a contract of insurance would arise. Thus 
read, the application was an offer by the applicant for a con- 
tract of insurance, unilateral in its nature, by defendant, and to 
be accepted by defendant by (1) approval of the application, 
and (2) by issuance of a policy as applied for. Acceptance re- 
quired both. 

Until so accepted, neither party was bound, and both parties 
had a right to a locus peenitentiz. The contract would be cre- 
ated by defendant’s performance of the conditions stipulated 
in the receipt, and not by any defendant’s counter promise—by 
things done and not by words said. Performance of these condi- 
tions by defendant would supply a consideration for the appli- 

Vol. XLII.—91 
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cant’s offer or promise and make the latter binding on him. 
Nothing less would accomplish it. No notice of acceptance 
would be necessary to create the contract, though, since de- 
fendant’s acceptance was to be by performance of conditions, by 
acts more or less secret, notice would be necessary before the 
applicant could thereafter be put in any default. The policy 
delivered would constitute notice. It may be observed that, had 
defendant notified the applicant that it accepted his application, 
this would have implied a counter promise by it to issue a policy, 
and, not dissented from by the applicant, would have created a 
contract of insurance, bilateral in its nature, whether or not the 
policy issued. 

Since acceptance required both approval and issuance of the 
policy, the mere approval, inadverent or otherwise, revoked or 
otherwise, was not acceptance. Despite approval, revoked or 
not, defendant could thereafter rightfully insist on the micro- 
scopical examination. None furnished, death intervening, the 
applicant’s offer lapsed. No policy having issued (and by “is- 
sued” is imported a policy written and intended for delivery), 
no acceptance was made, and no contract of insurance was en- 
tered into. The minds of the parties never met. 

The case may be likened to those wherein the application pro- 
vides that the insurance shall not be in force until delivery of 
the policy. Therein delivery, actual or constructive, is a con- 
dition precedent to the creation of a contract, even as issuance 
of the policy was in the instant case. 

Judgment for defendant. 


SUPREME COURT OF SOUTH CAROLINA. 


GAMBLE 
vs. 


METROPOLITAN LIFE INS. CO* 


INSURANCE—LIFE INSURANCE—DEFENSES—FRAUD— 
WAIVER. 

A life insurance company he/d not entitled, under the showing made, to 
defeat a recovery on a life policy, on the ground of fraudulent rep- 
resentations in the application, in view of the evidence on the ques- 
tion of waiver. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665 ) 
Hydrick, J., dissenting. 


* Decision rendered, July 12, 1913. 78 S. E. Rep. 875. 
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Appeal from Common Pleas Circuit Court of York County; 
T. S. Sease, Judge. 

Action by James M. Gamble against the Metropolitan Life 
Insurance Company. From a judgment for plaintiff, defend- 


ant appeals. Affirmed. 
See, also, 92 S. C. 45, 75 S. E. 788, 41 L. R. A. (N. S.) 1199. 


Exvuiott HERBERT, of Columbia, for Appellant. 
DunLap & Duntwap, of Rock Hill, for Respondent. 


FRASER, J. 

This is the second appeal in this case. The first is reported 
in 92 §. C. 451, 75 S. E. 788, 41 L. R. A. (N. S.) 1199. Appel- 
lant’s argument contains the following :— 

“This is a suit on a policy of insurance for $500 on the life 
of Maggie Gamble, wife of the plaintiff, in which policy the 
plaintiff is named as the beneficiary. The application is dated 
February 10, 1910, the policy was dated February 10, 1910, and 
Maggie Gamble died on June 14, 1910.” 

The answer of the defendant sets up the defense that certain 
statements made in the application for the policy were untrue; 
that it was agreed in the application that the answers shall form 
the basis of the application, and, if they were not correct and 
wholly true, the policy of insurance shall be null and void; that 
in said application insured stated, she was in sound health, etc., 
whereas she had been afflicted with disease of the kidneys, had 
been treated for Bright’s disease, and had said questions been 
truthfully answered the policy would not have been issued, etc. 

The fourth paragraph is as follows: “(4) Further answering 
the said complaint, defendant alleges that said policy of insur- 
ance mentioned in the complaint was obtained by fraud, mis- 
representation, and deceit, and in consequence of said fraud, 
misrepresentation, and deceit, the said policy of insurance is 
null and void.” 

The case was first tried at the fall term of the court of 
common pleas in York County before Hon. R. C. Watts, pre- 
siding judge, who directed a verdict. On appeal this court 
reversed the judgment. Gamble vs. Metropolitan Life Insur- 
ance Co., 92 S. C. 451, 75 S. E. 788, 41 L. R. A. (N. S.) 1199. 
The case was again tried before Hon. T. S. Sease, presiding 
judge, at the fall term 1912, and the jury rendered a verdict in 
behalf of plaintiff for the face of the policy and interest. 

Defendant appeals on four exceptions which present two 
questions. The first three exceptions raise the first point, and 
the fourth exception raises the second point. These grounds of 
appeal are: “(1) That the presiding judge erred in charging 
the jury upon the law of waiver by the agent of the defendant 
company, where there was no such issue made by the pleadings 
or evidence, and refused, when requested, to charge that there 
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was no evidence of waiver by the agent. (2) That the pre- 
siding judge erred in not granting a new trial upon the evidence 
in the whole case, and because of the wrong charge above.” 

1. The first ground of appeal cannot be considered. The case 
does not show that his honor’s attention was called to the mis- 
statement of the issues. The case shows the following :— 

“Mr. Herbert: Your honor, I will ask that you supplement 
your charge to the extent of instructing that there is no evidence 
that the agent knew Mrs. Gamble’s condition or varied any 
stipulation in the contract. ‘ 

“The Court: I am afraid that would be charging on the facts. 

“Mr. Herbert: I just asked for it. I don’t know whether it 
would be competent or not. 

“The Court: You will write your verdict on this paper, that 
blue paper. Take the record.” 

The difference between no evidence and no issue is great. 
The rule stated in many cases is that, where the presiding judge 
misstates the issues, the judgment will not be reversed for that 
reason, unless his attention was called to the misstatement on 
the issues. One reference is sufficient. Plunkett vs. Insurance 
Co., 80 S. C. 410, 61 S. E. 894. “It will be seen by referring 
to the case of Nickles vs. Ry. Co., 74 S. C. 102, 136, 54 S. E. 
255, 266, that ‘whatever may be the view elsewhere, our cases 
support the view that an instruction upon an issue as to which 
there is no evidence whatever or a mistake in stating issues is 
not reversible error, unless the attention of the court is called 
to the matter.’ See Vann vs. Howle, 44 S. C. 546, 22 S. E. 735; 
Crosswell vs. Association, 51 S. C. 469, 29 S. E. 236; State vs. 
Still, 68 S. C. 38, 46 S. E. 524 [102 Am. St. Rep. 657]. This 
first ground of appeal is overruled.” So here, this first ground 
of appeal is overruled. 

2. The second ground of appeal must also be overruled. The 
fourth exception, to which this ground of appeal refers, com- 
plains of error in not granting a new trial because the over- 
whelming preponderance of the evidence was against the ver- 
dict. The overwhelming preponderance of the evidence is a 
question for the circuit judge, and this court cannot consider it. 

We cannot say that there was no evidence. An examination 
of the deceased by a physician chosen by the insurer is some 
evidence of one or two things, either that the disease did not 
exist, or that its existence was known to and waived by the in- 
surer. 

The judgment appealed from is affirmed. 

Gary, C. J. (concurring). 

One of the provisions in the policy is that “all statements made 
by the insured shall, in the absence of fraud, be deemed repre- 
sentations and not warranties.” Therefore, even if the state- 
ments contained in the application were not true, this fact alone 
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was not sufficient to defeat the plaintiff’s right of recovery. 
The burden of proof rested upon the defendant to prove, as 
alleged by it, that the policy of the insurance was obtained by 
fraud, misrepresentation, and deceit, which unquestionably 
would render it null and void. The testimony before this ques- 
tion was conflicting, and the case was properly submitted to 
the jury. Indeed, the defendant’s attorneys neither made a mo- 
tion for a nonsuit nor requested the direction of a verdict. We 
have stated these facts for the purpose of showing the issues 
raised by the pleadings. 

His honor, the presiding judge, was not requested to charge 
that there was no testimony tending to show waiver. He, how- 
ever, was requested to charge that there was no evidence that 
the defendant’s agent knew of Mrs. Gamble’s condition or varied 
any stipulations in the contract, which is an entirely different 
proposition, and where he could not have charged without in- 
vading the provinces of the jury. The question of waiver was 
not involved in the case, and nothing was said, in regard to it 
that was prejudicial to the rights of the appellant. 

For these reasons I concur. 

Hydrick, J., dissents. Watts, J., disqualified. 


COURT OF APPEALS OF NEW YORK. 


TAYLOR 
vs. 


NEW YORK LIFE INS. CO-* 


1. APPEAL AND ERROR—REVERSAL—NEW TRIAL—SCOPE OF 
INQUIRY. 

In an action on two life insurance policies, the court directed a verdict 
for plaintiff, at the same time filing an informal memorandum 
showing that the amount for which he directed the verdict was com- 
puted solely on one of the policies. Judgment was entered generally 
for plaintiff; there being no finding or judgment for defendant on 
the cause of action based on the other policy. On defendant’s ap- 
peal the judgment was reversed and a new trial granted. Held, 
that the new trial was to be had as to both causes of action; there 
being no judgment or determination amounting to an adjudication 
upon which defendant could insist in bar to either cause of action. 


ale ag cases, see Appeal and Error, Cent. Dig. § 4713; Dec. Dig. § 
-) 


* Decision rendered, June 3, 1913. 102 N. E. Rep. 524. 
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2. INSURANCE — NONPAYMENT OF PREMIUMS — EXTENDED 
INSURANCE. 

A life insurance policy provided tiat after being in force three years, 
if any premium was not paid when due, the policy would be con- 
tinued for its full amount for the periods provided in a table therein 
contained. On December 20, 1898, at which time an annual pre- 
mium became due, insured paid one-fourth of such premium and ex- 
ecuted a note for six months for the balance which provided that it 
was given with the understanding that all claims to further insurance 
and all benefits whatever, which full payment in cash of such pre- 
mium would have secured, should become immediately void and 
forfeited if the note was not paid at maturity, except as otherwise pro- 
vided in the policy itself. At the maturity of such note he paid a 
further sum equal to one-fourth of the premium and gave a similar 
note for the balance for three months which was not paid. The 
reserve on such policy on December 20, 1898, would not have extended 
the policy until insured’s death but the reserve on September 20, 
1899, to which date the policy was extended by the notes computed 
according to the American Experience Table of Mortality at the rate 
of 4% per cent per annum, as required by Laws 1892, c. 690, in force 
when the policy was issued, and the notes given, after deducting the 
indebtedness represented by the note, would extend the policy until 
after insured’s death. Held, that the policy was in force at the 
time of insured’s death, he being equitably entitled to the reserve 
computed as prescribed by statute; and the note not having waived 
the benefit of the reserve rising from the partial payments of pre- 
miums, especially in view of the provision of Insurance Law (Consol. 
Laws 1909, c. 28) § 88, relative to the surrender value of lapsed or 
forfeited policies, that it shall not apply where its provisions are 
specifically waived in the application and notice of the waiver is 
written or printed in red ink on the margin of the face of the policy 
when issued. 


(For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.) 


Appeal from Supreme Court, Appellate Division, Fourth De- 
partment. 

Action by Emma A. ‘Taylor, as executrix of Royal A. Johnson, 
deceased, against the New York Life Insurance Company. 
Judgment for plaintiff was affirmed by the Appellate Division, 
Fourth Department (153 App. Div. 940, 138 N. Y. Supp. 1145), 
and defendant appeals. Affirmed. 


James H. McInrosn, of Syracuse, for Appellant. 
Cuares E. SPENCER, of Syracuse, for Respondent. 


CHaAsE, J. 

Om December 20, 1895, the defendant issued to the plaintiff's 
testator two policies of insurance, of $5,000 each, numbered 
709973 and 709974. The annual premium on each was $304, 
to be paid yearly in advance, “until fifteen full years’ premiums 
shall have been paid.” After paying three full years’ premiums 
on each of said policies, and after making certain provisions as 
hereinafter mentioned for the fourth year’s premiums, and on 
October 21, 1906, he died. The beneficiary named in said 
policies having died prior to the death of the insured, the plain- 
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tiff, as his personal representative, brought an action against 
the defendant upon said policies. The action was tried before 
the court and a jury, but, after a stipulation by the parties that 
the court should determine the issues, a verdict was directed for 
the plaintiff for $4,856.92. Judgment was entered upon such 
verdict. It appears by an informal memorandum filed by the 
judge presiding at the trial that the amount for which the verdict 
was directed was computed by him solely upon policy No. 
709974. : 

[1] The complaint alleged two causes of action, one on each 
of said policies. No motion was made to dismiss the plaintiff’s 
complaint as to either of said causes of action, and the judgment 
as entered was based wholly upon the verdict of the jury as 
directed by the court. No judgment of any kind was entered 
at the first trial in favor of the defendant. An appeal was taken 
by the defendant from the judgment entered against it to the 
Appellate Division, where the judgment was unanimously af- 
firmed. Taylor vs. N. Y. Life Ins. Co., 131 App. Div. 922, 115 
N. Y. Supp. 1146. An appeal was then taken by the defendant 
to this court, where the judgment of the Appellate Division was 
reversed and a new trial granted. Taylor vs. N. Y. Life Ins. 
Co., 197 N. Y. 324, 90 N. E. 964. At the new trial plaintiff of- 
fered both of said policies and also testimony relating to each 
in evidence. The defendant insisted that the plaintiff should not 
be allowed to retry the action so far as it is based upon policy 
No. 709973, because, as it alleged, the judgment rendered in 
favor of the plaintiff upon the first trial was not in any way 
based upon such policy. The defendant’s contention was over- 
ruled and judgment was rendered against the plaintiff upon the 
cause of action based upon policy No. 709973 and in favor of 
the plaintiff upon the other cause of action for an amount com- 
puted in accordance with the opinion written by this court on 
the appeal from the first judgment against the defendant. 

An appeal was taken to the Appellate Division by the plain- 
tiff from that part of the judgment dismissing the complaint as 
to the cause of action on policy No. 709973 where the judgment 
of the trial court, so far as appealed from, was reversed, and a 
new trial granted as to the cause of action affected by the appeal. 
Taylor vs. N. Y. Life Ins. Co., 148 App. Div. 815, 133 N. Y. 
Supp. 746. On the third trial judgment was rendered in favor 
of the plaintiff against the defendant on such cause of action. 
An appeal was taken therefrom to the Appellate Division, where 
the judgment was affirmed. Taylor vs. N. Y. Life Ins. Co., 153 
App. Div. 940, 138 N. Y. Supp. 1145. 

The judgment entered upon the verdict obtained at the first 
trial was a general judgment for the plaintiff. There was no 
finding or judgment for the defendant on the second cause of 
action. When the judgment against the defendant was reversed, 
it left the parties with their rights wholly unaffected by any pre- 
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vious adjudication. The issues were shown by the pleadings. 
There was no judgment in favor of the defendant upon either 
cause of action or any determination amounting to an adjudica- 
tion which the defendant could insist upon in bar of either cause 
of action alleged in the complaint. 

[2] The other questions involved on this appeal were fully 
considered on the former appeal in this court, and the decision 
therein is controlling unless the facts relating to the payment of 
the fourth year’s premium on the policy now under considera- 
tion require a different determination. The two policies held 
by the plaintiff’s intestate were alike in form and in the terms 
thereof as quoted in the opinion of this court on that appeal. 

When the fourth year’s premium became due on policy No. 
709974 the insured gave a note quoted in the opinion mentioned 
and received therefor a receipt in the usual form for the pre- 
mium due that day. The insured wholly failed to pay such note. 

It is conceded that the payment of three full years’ premiums 
on policy No. 709973, now under consideration, gave to the 
insured extended insurance as provided by the policy and the 
statute. It is also conceded that the reserve after such pay- 
ments extended the policy for its full amount of $5,000 to Oc- 
tober 20, 1906. The insured died on the following day. The 
question involved on this appeal is whether the policy was fur- 
ther extended for at least such one day by what was done 
toward paying the fourth year’s premium. On the day that the 
fourth year’s premium became due the insured paid to the de- 
fendant $76 in cash and delivered to the defendant a note which 
was accepted by it, of which the following is a copy: “Pol. 
709973. Tucson, Ariz., 12/20,+ 1898. Without grace, six 
months after date I promise to pay to the order of the New 
York Life Insurance Company, two hundred and twenty-eight 
and no/100 dollars at Phoenix National Bank, Phcenix, Ariz. 
Value received, with interest at the rate of 5 per cent per annum. 
This note is given in part payment of the premium due Decem- 
ber 20th, 1898, on the above policy, with the understanding that 
all claims to further insurance and all benefits whatever, which 
full payment in cash of said premium would have secured shall 
become immediately void and be forfeited to the New York 
Life Insurance Company if this note is not paid at maturity, 
except as otherwise provided in the policy itself. $228.00. 
Royal A. Johnson, P. O. Address: Tucson, Ariz.” 

And at the same time the defendant gave to the insured a re- 
ceipt of which the following is a copy: “New York Life In- 
surance Company, 346 & 348 Broadway, New York. Pheenix, 
Ariz., 12/19/98. Cash $76.00. Note 6 mo., dated December 
20, 1898, Due June 20, 1899, without grace. Made by Royal 
A. Johnson. Payable at the Phoenix National Bank, Phoenix, 
Ariz. Received from the owner of Policy No. 709973 $76.00 in 
cash, and his note at six months for $228.00 which continues 
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said policy in force until the twentieth day of December, 1899, 
at noon, in accordance with its terms and conditions, provided. 
the above note is paid at maturity and this receipt is signed by 
J. V. Hollingsworth, Cashier, per pro R. Allyn Lewis, Gen’l 
Agt.” 

When said note of $228 became due the insured paid to the 
defendant a further sum of $76 in cash and the interest on said 
note and gave to the defendant another note for $152 which was. 
accepted by it. It was similar in form to the one quoted except 
that it was given for three months instead of six months. At 
the same time the defendant gave to the insured a receipt similar 
in form to the one quoted. The last-mentioned note was not 
paid when due, and it was subsequently canceled but retained by 
the defendant. 

The defendant insists that the policy now under considera- 
tion expired on the day previous to the death of the insured. 
It further insists that by the terms of the note and receipt quoted 
and the note and receipt given in renewal thereof, the payments 
upon the fourth year’s premium were wholly forfeited. It 
relies for such contention upon Holly vs. Metropolitan Life 
Insurance Company, 105 N. Y. 437, 11 N. E. 507. The note 
and receipt under consideration in the Holly Case were sub- 
stantially the same as the note and receipt now under considera- 
tion, except that there is added to the note in this case the words, 
“Except as otherwise provided in the policy itself.” The policy 
under consideration in the Holly Case was written prior to the 
statutes of this state relating to the surrender value of lapsed or 
forfeited policies. Such statutes have been passed for the ex- 
press purpose of preventing the forfeiture of a policy of insur- 
ance so long as the reserve on such policy, computed according 
to the American Experience Table of Mortality at the rate of 
4% per cent per annum, will continue it in force in some form 
as provided therein. The statute in force at the time when 
the policies were issued and at the time when the note and re- 
ceipt quoted were given was chapter 690, Laws of 1892. 

The policies expressly provide, among other things, that: 
“This policy cannot be forfeited after it shall have been in force 
three full years, as hereinafter provided. First. If any pre- 
mium subsequently due is not paid as hereinbefore provided, 
this policy will be continued for its full amount, as provided in 
the table below, subject to the conditions of this policy, but with- 
out further payment of premiums, and without loans, participa- 
tions in surplus and premium return. * * *” The cash re- 
ceived on said policy by the defendant after the fourth year’s 
premium became due amounted to $152. The amount is one- 
half of the yearly premium upon such policy. The part pay- 
ment of the fourth year’s premium in cash, together with the in- 
terest on the first note, and the giving of the second note con- 
tinued the policy in force until September 20, 1899. 
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It is found by the trial court that: ‘The reserve on policy No. 
709973 on September 20, 1899, computed according to the 
American Experience Table of Mortality, at the rate of 4% 
per cent per annum, amounted to $752.09, which after deduct- 
ing the indebtedness represented by said note in the sum of 
$153.90 left a balance of said reserve in the sum of $598.19.” 
It is also found that such reserve would carry the policy to a 
time beyond October 21, 1906, the date of the death of the in- 
sured. There is evidence in the record given by an insurance 
-actuary to sustain the findings quoted. Such application of the 
reserve is in accordance with the contract of the insured with the 
defendant, unless we construe the note and receipt entirely in- 
dependent of the statute and policy. We think the statute, 
policy, and supplementary agreement contained in the notes and 
receipts should be construed together. It may be assumed that 
the reserve would have carried the policy to a time after Octo- 
ber 21, 1906, if it had been computed as of June 20, 1899, or 
as of any date to which the $152 in cash would have paid the 
premium on the policy. 

Section 88 of the statute of 1896 (now Consol. Laws 1909, 
c. 28), relating to the surrender value of lapsed or forfeited 
policies, expressly provides that: ‘This section shall not apply 
to any case * * * where the provisions of the section are 
specifically waived in the application and notice of such waiver 
is written or printed in red ink on the margin of the face of the 
policy when issued.” It thus appears that it was the intention of 
the Legislature to prevent any waiver of the terms of the stat- 
ute unless such waiver is not only specific, but also that such 
specific waiver is in some form brought to the attention of the 
insured. The intention of the insured to wholly forfeit the $152 
paid on the fourth year’s premium unless he paid the balance of 
the year’s premium on the day of the maturity of the note should 
be clearly shown. It is not clearly shown. The note provides: 
“That all claims to further insurance and all benefits whatever 
which full payments in cash of said premium would have se- 
cured shall become immediately void and be forfeited to the 
New York Life Insurance Company if this note is not paid at 
maturity except as otherwise provided in the policy itself.” The 
note does not in terms say that the insured shall forfeit all 
benefits whatever arising from the payments made in cash. 
There is no clear agreement by the insured, as shown by such 
note and the receipt, that a failure to pay the note will be an 
unconditional forfeiture of the money paid upon the fourth 
year’s premium and the reserve arising from such partial pay- 
ment of that year’s premium. By the findings of the trial court 
the reserve is not computed as upon full payment of the fourth 
year’s premium in cash, but as of a time when the policy was 
in force apart from the terms thereof relating to the reserve, 
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viz., September 20, 1899. The reserve upon a policy computed 
as prescribed by the statute equitably belongs to the insured. 

It nowhere appears that the reserve is not estimated by the 
defendant after quarterly or semiannual payments. The par- 
tial payments were accepted by the defendant and constituted a 
part of the fourth year’s premium. Although the note by its 
terms “is given in part payment of such premium,” it is not 
necessary to hold that the full year’s premium was paid because 
the reserve, as we have seen, had not been computed upon the 
basis of a full payment of the fourth year’s premium. 

We think that the decision in the Holly Case is not con- 
trolling in this case, and that the findings of fact made by the 
trial court were not without some evidence to sustain them, and 
that the conclusions of law are sustained by the findings. 

The judgment should be affirmed with costs. 

Cullen, C. J., and Werner, Willard Bartlett, Hiscock, Collin, 
and Hogan, JJ., concur. 

Judgment affirmed. 


SUPREME COURT OF ARKANSAS. 


TENNESSEE LIFE INS. CO. et At. 


US. 


NOLEN.* 


LIFE INSURANCE—MISREPRESENTATIONS—WAIVER. 


A provision in the first part of an application for a life policy that the 
policy together with the answers and explanations to the various 
questions in such part of the application shall form the exclusive 
basis of agreement between insured and the company operated as a 
waiver of the falsity of answers contained in other parts of the 
application with reference to occupation, health, etc., so that the 
falsity of such answers could not be set up as a defense to an 
action on the policy. 


(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 


Appeal from Circuit Court, Little River County; Jeff T. 
Cowling, Judge. 

Action by Josephine Nolen against the Tennessee Life Insur- 
ance Company and another. From a judgment for plaintiff, de- 
fendants appeal. Affirmed. 


* Decision rendered, June 16, 1913. 158 S. W. Rep. 775. 
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A. D. Du LAney, of Ashdown, and W. F. Davis, of Nashville,. 
Tenn., for Appellants. 
STEEL, LAKE & Heap, of Texarkana, for Appellee. 


McCu.toc#, C. J. 

This is an action on two life insurance policies issued by ap- 
pellant company on the life of one John Nolen, payable to the 
latter’s wife, appellee Josephine Nolen. 

The policy contains a clause reciting that it “is issued in con- 
sideration of the application therefor, which application is here- 
by made a part of this contract and attached or copied hereon, 
* * ¥* and the payment of the premium for one year’s term 
of insurance and the payment of a like sum * * * on or 
before the eighth day of May in every year thereafter during 
nineteen years of the life of the insured.” On the reverse of 
the policy there appears the following, among other printed 
clauses :— 

“Incontestability—This policy shall be incontestable after one 
year from the date of its issue, except for non-payment of pre- 
mium.” 

“Statements.—All statements made by the insured shall in the 
absence of fraud, be deemed representations and not warranties, 
and no such statements shall avoid this policy unless they are 
contained in the written application for insurance, a copy of 
which is hereto attached.” 

Attached to the policy is the application, in three parts, the 
first, the application proper, containing the name, age, and oc- 
cupation of the applicant; his place of birth and place of resi- 
dence; a summary of all other insurance on his life; the name 
of his wife, the beneficiary, and a request for the kind of in- 
surance desired. That part concludes with the following clause: 
“TI agree that this policy together with the answers and explana- 
tions given to the above various questions, shall form the ex- 
clusive and only basis of agreement between me and the Ten- 
nessee Life Insurance Company.” Part 2, which was signed by 
the applicant, contains questions and answers concerning occu- 
pation, environments, family history, and hereditary influences, 
health record, clinical history, and habits as to the use of in- 
toxicating beverages, tobacco, and narcotics. Part 3 constitutes 
the report of the medical examiner. 

The answer pleads as a defense a breach of the warranties as 
to the truth of answers in part 2, and also pleads fraudulent mis- 
representations concerning the health and habits of the deceased. 

In the progress of the trial the court ruled that, by the terms 
of the policy, the agreement in part I constituted a waiver of the 
warranties and representations contained in part 2. Appellant 
saved its exceptions to that ruling, and the case was tried solely 
upon the issue whether deceased was in good health when the- 
policies were delivered. The verdict of the jury settled that is- 
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sue in favor of the appellee, and no question is raised here as to 
the sufficiency of the evidence to sustain the verdict nor as to 
the instructions of the court upon that issue. 

Learned counsel on both sides devote their argument to the 
question whether a clause in a policy, making it incontestable 
from date of issue, is valid, so as to cut off the defense of 
fraudulent misrepresentations which operated as an_ induce- 
ment to the issuance of the policy. We do not, however, find 
that clause in these policies. On the contrary, there is a clause 
printed on the back of each policy to the effect that it “shall be 
incontestable after one year from the date of its issue.” The 
assured died and this action was commenced within the year. 
Therefore that clause does not come into play. 

There is the question in the case, and we consider it vital, 
whether the agreement, contained in part 1 of the application, to 
the effect “that this policy together with the answers and ex- 
planations given to the above various questions, shall form the 
exclusive and only basis of agreement” between the assured and 
the company, operated as a waiver of the falsity of answers 
contained in other parts, and cut off the defense of fraudulent 
misrepresentation contained in those parts. That question the 
learned circuit judge decided in favor of appellee, and we con- 
sider that the only ruling presented now for review. 

There is a sharp division in the authorities whether or not a 
clause in a policy stipulating for immediate incontestability is 
void as being against public policy so far as it cuts off the de- 
fense of fraudulent misrepresentation in procuring the policy. 
The cases on that subject are cited in the briefs of counsel. It 
is contended that that question has been decided by this court in 
the case of National Annuity Association vs. Carter, 96 Ark. 495, 
132 S. W. 633. But an examination of the opinion of the court 
in that case shows that the language referred to was used with 
reference to warranties, and not fraudulent misrepresentations. 
The question is, therefore, an open one so far as this court is 
concerned, but, as before stated, we do not regard that question 
as raised here. The question upon which the trial judge de- 
cided the cause was entirely different, and we are of the opinion 
that this ruling was correct. 

Conceding that it is against sound public policy to permit the 
company to stipulate for immediate incontestability, even 
against fraud, yet the parties, when they come to close the con- 
tract, may stipulate for a waiver of matters which have been in- 
quired into in the application. We see no reason why the com- 
pany should not be permitted to contract that it will waive all 
inquiry into the truth of answers which it has had an opportunity 
to fully investigate. That is a different thing from waiving all 
inquiry as to fraud. As the company saw fit, on the application 
and examination of the physician, to inquire specifically into 
certain matters concerning the health and habits of the applicant, 
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this gave an opportunity to make full examination concerning 
those matters and the truth or falsity of the answers made by 
the applicant. With that opportunity for examination we see 
no reason why the company should not be permitted to waive 
any further inquiry into those matters. 

The matters and things which are brought forward by appel- 
lant in its answer as a defense, were embraced within part 2 of 
the application and, therefore, fell squarely within the terms of 
the waiver. 

That being the only question in the case, it follows that the 
judgment should be affirmed, and it is so ordered. 


SUPREME COURT OF KANSAS. 


CALDWELL 
US. 


MODERN WOODMEN OF AMERICA-* 


1. APPEAL AND ERROR — NEW TRIAL — REHEARING — EVI- 
DENCE—JURISDICTION. 

A judgment upon an insurance pol'cy, based upon the presumption of 
the death of the insured person after an unexplained absence of 
over seven years, was afirmed. Afterwards, and while the action 
was pending upon a motion for a rehearing, evidence was filed in 
this court tending to prove that the insured person was still alive. 
A rehearing was granted upon the question whether the issue of 
death should be again tried in the district court, and upon that 
question, on leave given to both parties, additional evidence was 
filed in this court tending further to prove that the insured is living 
No evidence is presented to the contrary. It is held (1) That 
upon the circumstances of this case the defendant is not precluded 
from asserting that the insured is still alive by its failure to discover 
and produce proof of that fact at the trial; (2) that this court has 
jurisdiction to allow a new trial of the single issue of death. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 3241-3243; Dec. 
Dig. § 1178; New Trial, Cent. Dig. §§ 207, 210-214; Dec. Dig. § 
102.) 


2. APPEAL AND ERROR—REHEARING—EVIDENCE. 

While this court has no jurisdiction to determine the issue of death pre- 
sented in the pleadings, it may, in the exercise of appellate juris- 
diction, consider the new evidence in determining the question 
whether that issue shall be retried in the district court. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 3241-3243; Dec. 
Dig. § &35.) 

* Decision rendered, July 5, 1913. 133 Pac. Rep. 843. Syllabus by the 

Court. 





Life.] Cald-vell vs. Modern Woodmen of America. 1467- 


3. APPEAL AND ERROR— REHEARING—DISPOSITION OF 
CAUSE. 


In the extraordinary situation presented, in order that the truth may 
be ascertained and justice done, a new trial of the issue to determine 
whether the insured person was living when the action was com- 
menced is allowed. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 3214, 3229-3240, . 
3244-3246; Dec. Dig. § 833.) 


On petition for rehearing. Cause remanded. 
For former opinion, see 130 Pac. 642. 


Benson, J. 
[1] While this action was pending upon a petition for a re- 
hearing the defendant filed depositions in this court tending to 
prove that W. H. Caldwell, the insured, was still living. On 
consideration of this evidence the petition was granted so far 
as to allow a rehearing upon the question whether a new trial 
should be granted of the particular issue relating to the death 
of the insured. The parties were thereupon given leave to file 
further evidence in this court on that question. The defendants 
have filed depositions accordingly, tending further to prove that 
Caldwell is still living, and that he had recently visited his family 
at Hutchinson. No evidence to the contrary has been pre- 
sented. The plaintiff objects to the consideration of this evi- 
dence, as beyond the jurisdiction of this court, and also insists 
that the defendant did not exercise proper diligence in discov- 
ering and producing it at the trial. It is also contended that the 
time for trying the issues of fact has forever passed, and that 
the fact that W. H. Caldwell was dead before this action was 
commenced is conclusively determined. The situation is ex- 
traordinary. The plaintiff, relying upon the presumption of 
death after an unexplained absence for over seven years, ob- 
tained a verdict and judgment based upon the fact of death so. 
determined. That judgment was affirmed. Caldwell vs. Mod- 
ern Woodmen, 89 Kan. , 130 Pac. 642. The petition for re- 
hearing, however, was still pending when the discovery was 
made of this new evidence showing prima facie that the finding: 
was untrue. Whatever might have been the result had the pe- 
tition for rehearing been previously denied, in the present situ- 
ation the court has jurisdiction to grant or refuse a new trial. 
[2] This court cannot determine, it is true, from the new 

evidence the question whether Caldwell is living. If that issue 
is to be retried, it must be retried in the district court, but in the 
exercise of its appellate jurisdiction this court may, and in the 
very unusual situation presented should, in order to prevent a 
failure of justice, consider the new evidence in determining 
whether a new trial of that issue should be granted. This evi- 
dence, uncontradicted as it is, shows that a mistake was made in 
a finding of a fact essential to support the judgment. In view 
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-of the evidence presented at the trial and the whole situation it 
-cannot be held that the defendant is precluded from proving the 
fact that Caldwell is living because of its failure to discover and 
produce the evidence at the trial. It may be conceded that, when 
the end of orderly judicial processes is reached, an adjudication, 
although based upon mistake, is final. Still a miscarriage of 
justice will not be tolerated so long as the court, by the use of 
such processes, can apply a remedy. 

[3] To the end that the truth may be determined and justice 
-done a new trial will be allowed of the issue presented by the 
pleadings, to determine whether W. H. Caldwell was alive when 
the action was commenced. To preserve to the plaintiff the 
fruits of the litigation in case that issue shall be determined in 
her favor, the judgment will stand, although execution will be 
stayed until such determination is made; and, if the issue shall 
be determined in her favor, the judgment will then be enforced, 
together with any additional judgment for accruing costs to 
which she may be entitled. If the issue is determined in favor 
-of the defendant, the judgment will be set aside, and judgment 
entered in its favor. 

The cause is remanded for further proceedings in accordance 
with these views. All the Justices concurring. 


MISSOURI STATE LIFE INS. CO. vs. HILL.* 


(Supreme Court of Arkansas.) 


1. INSURANCE—CANCELLATION BY AGREEMENT—CONDUCT 
OF PARTIES. 

In an action on a life insurance policy, the evidence is held to show an 
agreement between the insurer and insured that the policy be can- 
celed. 

(For other cases, see Insurance, Cent. Dig. § 507; Dec. Dig. § 235.) 


2. INSURANCE— POLICY—LAPSE— CONSTRUCTION BY PAR- 
TIES. 

Where both the insurer and the insured have by their acts and con- 
duct indicated that they considered the policy as having lapsed, the 
court will adopt the construction placed upon the contract by the 
parties themselves. 

(For other cases, see Insurance, Cent. Dig. § 315; Dec. Dig. § 154.) 

.3. INSURANCE— CANCELLATION BY AGREEMENT — ESTOP- 
PEL OF BENEFICIARY. 

A beneficiary in a life insurance policy is estopped from asserting any 
rights under the policy, where, with full knowledge, she had acqui- 


* Decision rendered, July 14, 1913. 159 S. W. Rep. 31. 
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esced in acts and conduct of the insured and the insurer amounting 
to an agreement for its cancellation. 


(For other cases, see Insurance, Cent. Dig. § 506; Dec. Dig. § 234.) 


Appeal from Circuit Court, Miss:ssippi County; W. J. Driver, Judge. 

Action by Dua Francis Hill against the Missouri State Life Insur- 
ance Company. From a judgment for plaintiff, defendant appeals. 
Reversed, and cause of action dismissed. 


J. T. Coston, of Osceola, for Appellant. 
Dua Francis Hitt, pro se. 


BOND Et AL. vs. BANKERS’ LIFE ASSOCIATION or Drs 
MorneEs, Iowa.* 


(Supreme Court of Kansas.) 


INSURANCE—FORFEITURE—PAYMENT OF DELINQUENT AS- 
SESSMENTS—FUND AVAILABLE. 


The articles of incorporation of an association doing business on the 
mutual assessment plan, together with its by-laws and other writ- 
ings which entered into the contract of insurance between the mem- 
ber and association, examined, and it is held that neither the guar- 
anty deposit made by a member when he is admitted to the associa- 
tion nor any part of the guaranty fund of the association can be 
applied in payment of delinquent assessments. 

(For other cases, see Insurance, Cent. Dig. §§ 913, 916-922, 924; Dec. Dig. 
§ 360.) 


Appeal from District Court, Marion County. 

Action by Carrie J. Bond and cthers against the Bankers’ Life As- 
sociation of Des Moines, Iowa. From judgment for defendant, plaintiffs 
appeal. Affirmed. 


H. S. Martin, of Topeka, for 4fpellants. 
I. M. Earte, of Des Moines, Iowa, for Appellee. 


és Decision rendered, July 5, 1913. 133 Pac. Rep. 854. Syllabus by the 
ourt. 


Vol. XLII.—92 
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FRATERNAL LIFE & ACCIDENT ASSOCIATION zs. 
EVANS er au.* 


(Supreme Court of Georgia.) 


INSURANCE—ACTION ON BENEFIT CERTIFICATE—EVI- 
DENCE. 


1 Civ. Code 1910, § 2471, provides that all life and fire insurance policies 
issued upon the life and property of persons within this state, re- 
ferring to the application for insurance, or the constitution, by-laws, 
or other rules of the company, shall contain or have attached a 
copy of same, in order to authorize the introduction thereof in evi- 
dence, as part of the policy, or as an independent contract. Civ. 
Code 1910, § 2869, provides that fraternal beneficiary orders or 
associations shall be governed by the provisions of the Code re- 
lating to such orders or associations, and shall be exempt from the 
provisions of the insurance laws of this state. The first section 
(2471) declares what shall constitute the policy of insurance, and 
is a distinct provision of the law of life and fire insurance; and 
the last section has the effect to take from its operation benefit cer- 
tificates issued by fraternal beneficiary orders or associations, as de- 
fined in Civ. Code 1910, § 2866. It follows that, where a benefit cer- 
tificate by a fraternal association refers to the application, constitu- 
tion, and by-laws of the association as being a part of the contract, 
in an action on such benefit certificate, the application, constitution, 
and laws of the association are receivable in evidence as part of the 
contract of insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 1853, 1854; Dec. Dig. §§ 
715, 718.) 


2. INSURANCE— ACTION ON BENEFIT CERTIFICATE—EVI- 
DENCE—APPLICATION. 


Under an issue of fraud in the procurement of a benefit certificate from 
a fraternal beneficiary association where the fraud is alleged to 
consist in the applicant’s false statements, willfully and intentionally 

made in the application inducing the issuance of the certificate the 
appication is admissible in evidence independently of Civ. Code 1910, 
§ 2869, not as forming a part of the contract, but as tending to show 
its fraudulent procurement. 


(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 818.) 


Error from Superior Court, Jefferson County; B. T. Rawlings, 
Judge. 

Action by W. D. Evans and others, administrators, against the Fra- 
ternal Life & Accident Association. Judgment for plaintiffs, and de- 
fendant brings error. Reversed. 


W. A. TuHompson, of Atlanta, and Jno. R. L. Smiru, of Macon, for 
ne? in Error. 


L. GAMBLE and W. L. Puixuirs, both of Louisville, for Defendants 
in F onto 


* Decision rendered, July 18, 1913. 78S. E. Rep. 915. Syllabus by the 
Court. 
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GRAND CIRCLE WOMEN OF WOODCRAFT ws. RAUSCH 
ET AL,.* 
(Court of Appeals of Colorado.) 


1. INSURANCE—BENEFIT CERTIFICATE—ENFORCEMENT OF 
CONDITIONS—PUBLIC POLICY. 


The enforcement of a condition of a benefit certificate providing that if 
a member shall be murdered by any beneficiary named herein, or 
shouid any beneficiary named in this certificate cause the death of 
such member directly or indirectly, intentionally or accidentally, then 
any benefits which such beneficiary might otherwise have received 
under the provisions of this act shall revert to the grand circle is 
not against public policy. 

(For Ped cases, see Insurance, Cent. Dig. §§ 1955, 1957-1959; Dec. Dig. 
§ 787.) 


2. INSURANCE— BENEFIT INSURANCE—MURDER OF IN- 
SURED—FORFEITURE. 

Under a condition of a benefit certificate providing that if a member 
shall be murdered by any beneficiary, or should any beneficiary 
named in the certificate cause the death of any such member directly 
or indirectly, intentionally or accidentally, then any benefits which 
such beneficiary might otherwise have received under the provisions 
of the certificate shall revert to the grand circle, there can be no 
recovery by the children of the insured and her husband, who was 
the beneficiary, where it is shown that both husband and wife were 
found dead with the unmistakab!e evidence that the husband has mur- 
dered the wife while insane and then committed suicide. 

(For other cases, see Insurance, Cent. Dig. §§ 1955, 1957-1959; Dec. Dig. 
§ 787.) 


3. INSURANCE—POLICIES—CONSTRUCTION. 

The policy of a contract of insurance is to be considered and construed 
by the same rules of construction and interpretation as other con- 
tracts, so as to carry out the intention of the parties. 


(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 
Morgan, J., dissenting. 


Appeal from District Court, EH] Paso County; James Owen, Judge. 

Action by Mary Rausch and others, by her guardian, against the 
Grand Circle Women of Woodcraft. From a judgment for plaintiffs, 
defendant appeals. Reversed with instructions to dismiss. 


B. M. Carr, of Denver, for Appellant. 
FRANKLIN J. BAKER, of Colorade Springs, for Appellees. 


* Decision rendered, April 14, 1913. Rehearing denied, June 10, 1913. 
134 Pac. Rep. 141 
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FINNELL et au. vs. FRANKLIN et a.* 


(Supreme Court of Colorado.) 


1. INSURANCE—FRATERNAL EENEFIT INSURANCE—CHANGE 
OF BENEFICIARY. 

While the objects of fraternal insurance associations are different from 
those of ordinary life insurance companies, the assured has no 
greater power to change the beneficiary in one case than in the other, 
except as reserved to him by the laws of the state under which the in- 


surance was written, or the by-laws of the association, or the terms 
of the certificate. 


(For other cases, see Insurance, Ceni. Dig. § 1946; Dec. Dig. § 780.) 


2. INSURANCE—FRATERNAL BENEFIT INSURANCE—APPLI- 
CATION, CERTIFICATE, AND BY-LAWS AS PART OF CON- 
TRACY. 

The contract entered into between a fraternal beneficiary association 
and a member ordinarily embodies, by necessary implication, the 
application for membership, the certificate of insurance, the charter 
and by-laws of the association, and the statutes of the state under 
which it is organized and the insurance is written. 


(For other cases, see Insurance, Cent. Dig. §§ 1854, 1855; Dec. Dig. § 716.) 


3. INSURANCE— FRATERNAL BENEFIT INSURANCE—CHAR- 
TER AND STATUTE AS CONTROLLING TERMS OF 
POLICY, 


Where there is a conflict between the stipulations in the certificate and 
by-laws of a fraternal beneficiary association on the one hand, and 
its charter and the statutory law regulating it on the other, the stipula- 
tion must yield to the statutory regulations, so that an act of the 
state in which it was chartered, changing the class of beneficiaries, 
constituted an amendment of the original charter, after which con- 
tracts between the association and its members had to conform to 
the act. 


(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 


4. INSURANCE—FRATERNAL BENEFICIARY INSURANCE— 
INTEREST OF INSURED IN BENEFITS. 

The insured, under a certificate of a fraternal beneficiary association 
with the right to designate and to change the beneficiary, had no 
interest or property in the benefits therein named, but simply the 
power to appoint some one to receive them. 


(For other cases, see Insurance, Cent. Dig. § 1946; Dec. Dig. § 780.) 


5. INSURANCE— FRATERNAL BENEFICIARY INSURANCE— 
VESTED INTEREST IN BENEFICIARY. 

Where the power of designating a beneficiary was not reserved to in- 
sured under the certificate of a fraternal beneficiary association, 
the beneficiary first designated acquired a vested interest upon de- 
livery of the certificate; but where there was such a reservation 
of power he took a mere expectancy. 


(For other cases, see Insurance, Cent. Dig. § 1949; Dec. Dig. § 783.) 
* Decision rendered, June 2, 1913. 134 Pac. Rep. 122. 
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6. INSURANCE — FRATERNAL BENEFICIARY INSURANCE — 
CHANGE OF BENEFICIARY—METHOD. 

Where insured, under a certificate of a fraternal beneficiary association, 
had merely a naked power ot substituting beneficiaries in place 
of those first designated, such power to be available must be exe- 
cuted according to the terms of the certificate; such terms qualify- 
ing the right of substitution, and being mandatory in their require- 
ments. 


(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 784.) 


7. INSURANCE—F RA TERNAL BENEFICIARY INSURANCE— 
CHANGE OF BENEFICIARY—EQUITY. 

While equity may aid an attempted but incomplete change of beneficiary, 
it does so only when the insured has in good faith attempted to 
comply with the prescribed mode of change, but owing to circum- 
stances over which he had no control the change was not entirely 
consummated at the time of his death; but where insured did noth- 
ing to make a change in accordance with the form prescribed, al- 
though he might have done so, his will did not, in equity, constitute 
a change of the beneficiary designated in the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 784.) 


8 INSURANCE—FRA TERNAL BENEFICIARY INSURANCE— 
CHANGE OF BENEFICIARY—WAIVER OF MODE—DEPOSIT 
OF MONEY INTO COURT. 

Provisions in a certificate of a fraternal beneficiary association as to 
the manner of changing beneficiaries were for the mutual benefit 
of the association and its members; and the association’s deposit 
of the money in court in a contest between the relatives and the 
executor of the insured did not constitute a waiver of such method 
of change. 


(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 784.) 


9. INSURANCE—F RA TERNAI. BENEFICIARY INSURANCE— 
RIGHT TO BENEFITS—ESTATE OF INSURED. 


Under the terms of a certificate of a foreign fraternal beneficiary asso- 
ciation, organized to transact the business of insurance and for 
the payment of stipulated sums of money to the families, heirs, ex- 
ecutors, administrators, or assigns of deceased members, and de- 
claring that such funds should not be liable to attachment or to 
appropriation by any legal or equitable process to the payment of 
any liability of a member or a beneficiary, amended by an act to limit 
the payment of benefits “to the families, heirs, blood relatives, * * * 
or to persons dependent upon the members,” the fund existed for 
the sole benefit of the class designated by the act; and money due 
under a certificate could in no event become assets of the insured’s 
estate, nor was such rule affected by reason of ‘the decease of the 
named beneficiary before the change, especially where there are 
claimants of the class who might have been beneficiaries under the 
act. 


(For other cases, see Insurance, Cent. Dig. § 1973; Dec. Dig. § 795.) 
10. ee a eae ewee FOR PAYMENT OF 
TS. 


eee “4 insured, under statutes regulating the business of a beneficiary 
association, has, himself, no property interest in the funds, but a mere 
power of appointing a beneficiary, he cannot deal with it as prop- 
erty, and impress it with a trust for the payment of debts; as the 
impress of a trust upon the property necessarily presupposes a prop- 
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erty right upon which the trust may fasten, and where that fails it is 
nugatury. 
(For other cases, see Insurance, Cent. Dig. §§ 1936, 1976; Dec. Dig. § 797.) 


11. INSURANCE—F RA TERNAL BENEFICIARY INSURANCE— 
BENEFITS AND BENEFICIARIES. 


Under a certificate of a beneficiary association, where the insured had no 
property interest, but a mere right of appointing the beneficiary, and 
where the beneficiary had only an expectancy, not vested until the 
death of the insured, the fact that the insured was the sole heir of 
the beneficiary who predeceased him did not make the insured the 
beneficiary, nor, upon the theory that there was no designated bene- 
ficiary at the time of the death of the insured, was there any resulting 
trust of the fund in favor of his gstate, transferring the right of re- 
covery to the executor for distribution under the will. 


(For other cases, see Insurance, Cent. Dig. §§ 1043, 19074; Dec. Dig. § 
785.) 


12, INSURANCE—FRATERNAL BENEFICIARY INSURANCE— 
BENEFITS AND BENEFICIARIES. 


Under a certificate of a beneficiary association, organized to pay death 
benefits “to the families, heirs, blood relatives, affianced husband or 
affianced wife of, or to persons dependent upon, the members,” where 
the designated beneficiary predeceased the insured, so that at the 
insured’s death there was a failure of designation, and where the 
insured had attempted to have his executor collect and hold the pro- 
ceeds in trust for persons, only one of whom was within the class that 
might be made beneficiaries was ineffectual, the uncles and cousins of 
the insured, who would also have been the lawful heirs of the first 
designated ‘beneficiary had he survived the insured, coming within 
the class entitled to receive the funds, were entitled to it as against 
his executor who was not within the class, and who could only 
recover or receive the fund as a quasi trustee for them. 


(For other cases, see Insurance, Cent. Dig. §§ 1943, 1974; Dec. Dig. 
§ 785.) 


Error to District Court, City and County of Denver; George W. 
Allen, Judge. 

Action by James B. Finnell and others against Charles W. Franklin, 
as executor of John O. Finnell, deceased, and others. Judgment for de- 
fendants, and plaintiffs bring error. Reversed and remanded, with direc- 
tions. 


Tuomas M. Morrow, of Denver, for Plaintiffs in Error. 
L. M. Gopparp, of Denver, Harry B. Teprow, of Boulder, and Hucu 
McLean of Denver, for Defendants in Error. 





Riley vs. Royal Arcanum et al. 


RILEY vs. ROYAL ARCANUM Et aL.* 
(Supreme Court of Georgia.) 


1. INSURANCE — PLEADING PARTIES — MISJOINDER — OB- 
JECTION — PETITION — SUFFICIENCY — GENERAL DE- 
MURRER. 

Where, in a suit upon an insurance policy, the plaintiff sets forth the 
name of the the insured, the names of the beneficiaries, the amount 
for which the policy was issued, the facts upon which he relies to 
show that he was a beneficiary, and alleges also the death of the in- 
sured the maturity of the policy in consequence of that fact, and refers 
for the full terms and provisions of the policy to that instrument 
itself, which he alleges to be in the possession of the defendant, such 
petition will be construed to be a suit involving liability upon a policy 
of insurance. 

(a) It should not have been dismissed upon general demurrer, no special 
demurrer having been filed, upon the ground that a copy of the policy 
was not attached. 

* (b) Even if there was misjoinder of parties and causes of action, this 
should have been raised by special demurrer. 

(For other cases, see Insurance, Cent. Dig. §§ 1996-1908; Dec. Dig. § 


815; Pleading, Cent. Dig. §§ 425, 428-435, 437-443; Dec. Dig. § 193; 
Parties, Cent. Dig. §§ 145-147; Dec. Dig. § 88.) 


2. INSURANCE—PETITION—DEMURRER. 

The allegations in the petition not showing that the policy sued on is 
other than an ordinary insurance policy, it will be treated as such as 
against a general demurrer. 

(For other cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 815.) 


3, QUESTION NOT DETERMINED. 
caaa as the judgment of the court below is reversed upon another 
assignment of error, it is unnecessary to pass upon the question 
raised by the exception to a refusal of the court to give counsel time 
to prepare an amendment to the declaration. 


Error from Superior Court, Fulton County; J. T. Pendleton, Judge. 
Action by J. L. Riley against Robert E. Riley and the Royal Arcanum. 
Judgment for defendants, and plaintiff brings error. Reversed. 


Watkins & Latimer, of Atlanta, for Plaintiff in Error. ; 
Dorsey, BREwsTER, Howe & HeyMan, of Atlanta, for Defendants in 
Error. 


* Decision rendered, June 17, 1913. 78 S. Rep. 803. Syllabus by the 
Court. 
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‘ AMERICAN HOME LIFE INS. CO. Er a. vs. COMPERE.* 






(Court of Civil Appeals of Texas. Ft. Worth.) 





1. INSURANCE — ORGANIZATION OF COMPANY — ~— 
TIONS FOR STOCK—COLLATERAL AGREEMEN 


Where the promoters of an insurance company took a an subscription 
and agreed that the company, if organized, would loan a certain sum 
to the stockholder, and the company accepted the contract, it took 
its burdens as well as its benefits and was liable for refusal to make 
the loan as agreed. 


(For other cases, see Insurance, Cent. Dig. § 37; Dec. Dig. § 32.) 


2. TRIAL—SUBSCRIPTIONS FOR CORPORATE STOCK—PLEAD- 






ING. 

The promoter of a life insurance company took a stock subscription and 
agreed that the company, if organized, would loan the subscriber a 
certain amount. Part of the price of the stock was paid in cash to 
the promoter, and the subscription contract provided that if the com- 
pany were not organized, or if it did not accept the contract, the 
money would be returned. After the completion of the organization, 
the subscriber brought an action against the company and the pro- 
moters in which he alleged that the company had accepted the sub- 
scription but refused to make the loan and asked for a return of the 
payment, with other damages. The court charged the jury that, if the 
insurance company did not accept the subscription in good faith, 
the subscriber was entitled to recover from the promoter the amount 
already paid by him. Held, that the instruction was erroneous as 
submitting to the jury an issue not made by the pleadings, considered 
as a whole, even though the supplemental petition prayed in the 
alternative for a judgment against the promoter if the plaintiff were 
mistaken as to the acceptance of the contract by the company. 


(For other cases, see Trial, Cent. Dig. §§ 587-505; Dec. Dig. § 251.) 


Appeal from Tarrant County Court; Charles L. Prewitt, Judge. 
Action by M. H. Compere against the American Home Life Insurance 


Company, R. T. Stuart, and another. Judgment for the plaintiff as against 
the defendants R. T. Stuart and another, and they appeal. Reversed and 


remanded on rehearing. 









all of Ft. Worth, for Appellee. 





1913. 


GoreE & TurNER, of Ft. Worth, for Appellants. 
LaTTIMORE, CUMMINGS, DoyLeE & BouLpIn and W. M. W. SpLawnM, 


* Decision rendered, April 5, 1913. 
1590 S. W. Rep. 79. 





On motion for rehearing, May 17, 












Fire, &c.] Fidelity Phenix Fire Ins. Co. vs. Sadau. 


FIRE, TORNADO, ETC. 


COURT OF CIVIL APPEALS OF TEXAS. 


Fr, WortuH. 


FIDELITY PHENIX FIRE INS. CO. 
US. 


SADAU.* 


1. INSURANCE—ACTION ON POLICY—EVIDENCE. 


In an action on a fire insurance policy, where the policy was not offered in 
evidence, and there was no proof of its contents, a judgment for 
plaintiff could not be sustained. 


(For other case, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. § 
665.) 
2. PLEADING—MATTERS TO BE PROVED—ADMISSIONS. 


As a defendant may plead as many inconsistent defenses as he may desire, . 
where, in an action on a fire insurance policy, defendant pleaded the 
general denial, a special plea setting out the terms of the policy did 
not relieve plaintiff of the burden of proving the contents of the policy. 


(For other cases, see Pleading, Cent. Dig. §§ 1225-1227; Dec. Dig. §§ 1225- 
1227; Dec. Dig. § 376.) 

3. PLEADING—ANSWER—GENERAL DENIAL. 

A general denial puts in issue all the allegations of plaintiff’s pleadings. 

(For other cases, see Pleading, Cent. Dig. § 240; Dec. Dig. § 115.) 


Error to Clay County Court; W. T. Allen, Judge. 

Action by Frank Sadau against the Fidelity Phenix Fire In- 
surance Company. Judgment for plaintiff, and defendant brings. 
error. Reversed and remanded. 


Wo. C. Tuompson, of Dallas, for Plaintiff in Error. 
Lestig Humpury, of Henrietta, for Defendant in Error. 


SPEER, J. 

Frank Sadau filed this suit in the county court of Clay County 
to recover from the defendant, the Fidelity Phenix Fire Insur- 
ance Company, for the loss of certain household goods destroyed 
by fire, alleged to be covered by the defendant’s policy, in the- 
sum of $500. ‘There was a jury trial resulting in a verdict and 
judgment for the plaintiff, and the defendant prosecutes this writ 
of error. 

[1] There are a number of assignments, but we need only 
discuss one, which presents an error going to the foundation of 


* Decision rendered, Jan. 25, 1913. 159 S. W. Rep. 137. 
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the action. A careful examination of the statement of facts dis- 
closes that the policy upon which the suit was based was never 
introduced in evidence, nor was there other proof to show its 
contents, without which, of course, the judgment cannot stand. 

[2, 3] Defendant in error attempts to answer this assignment 
by saying that the terms of the policy were pleaded by plaintiff 
in error. This is true in part, at least, but our statutes permit a 
‘defendant to plead as many inconsistent defenses as he may 
desire, and it has never been held that a special answer em- 
bracing matters pleaded by the plaintiff admitted same to be 
true where the defendant had also pleaded the general denial. 
This general denial puts in issue all the allegations of the plain- 
tiff’s pleadings. See Bauman vs. Chambers, 91 Tex. 108, 41 S 
W. 471. In the present case there was a general denial, and the 
special plea, invoking certain parts of the policy in defense, can- 
not have the effect of relieving defendant in errer of the burden 
-of proving his case. 

Most of the other assignments, presenting as they do, alleged 
errors for refusing to give certain charges based on certain para- 
graphs of the policy, amount to nothing, since there was no evi- 
‘dence calling for them, in the absence of the policy itself. 

For the error pointed out, the judgment of the county court 
is reversed, and the cause remanded for another trial. 


SUPREME COURT OF KANSAS. 


WILSON er AL, 
US. 


GERMAN-AMERICAN INS. CO.* 


1. INSURANCE—CONTRACTS—EXISTENCE. 


“The owner of property contracted with an agent representing several in- 
surance companies to ‘insure property for a certain amount, but did 
not designate the particular company in which the insurance should be 
taken, and at the same time he paid the premium and arranged with 
the agent to hold the policy and thereafter to keep the property insured. 
A policy was issued in a company which shortly afterwards was can- 
celed, and the agent then placed the insurance in another company 
represented by him, and that policy, too, was canceled. He then placed 
the insurance in the defendant company and began to write out a 
policy, but an interruption prevented its completion at the time, and 
before it was finished the property was destroyed by fire. Held, that 





* Decision rendered, July 5, 1913. 133 Pac. Rep. 715. Syllabus by the 
«Court. 
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the steps taken by the authorized agent of the company constituted 
a binding contract of insurance with the defendant. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136. 


2. INSURANCE—PROOF OF LOSS—FAILURE TO FURNISH— 
PLEADING AND PROOF. 


Under the contract as pleaded the failure to furnish proofs of loss did 
not operate as a forfeiture. 


(For other cases, see Insurance, Cent. Dig. §§ 1323, 1554, 1632-1644; Dec. 
Dig. §§ 536, 645.) 

3. INSURANCE — CONTRACT — VALIDITY — PRINCIPAL AND 
AGENT. 


The action ot the agent in agreeing with the property owner to hold the - 
policy and keep his property insured was not repugnant to the duty 
of the agent to the defendant, nor did it affect the validity of the 
contract of insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 180-182, 1849, 1850; Dec. 
Dig. § 129.) 


Appeal from District Court, Shawnee County. 

Action by Charles M. Wilson and others against the German- 
American Insurance Company. From judgment for plaintiffs, 
defendant appeals. Affirmed. 


Tuomas Bates, of Chicago, Ill., Hazen & Gaw, of Topeka, 
and Seymour EpceErton, of Chicago, IIl., for Appellant. 
EucENE S. Quinton, of Topeka, and Stanrorp & STANFoRD, 


of Independence, for Appellees. 
Jounston, C. J. 

This was an action begun by the appellants, Charles M. Wil- 
son and P. L. Montague, as partners, to recover upon a contract 
of insurance between them and the appellant, the German-Ameri- 
can Insurance Company. The facts in the case are not in dis- 
pute. Charles F. Yost was the agent of several insurance com- 
panies at Caney and among them the appellant, and was in- 
trusted with signed policies with power to complete contracts and 
to fill out and deliver policies as occasion required. In 1909 the 
appellees owned an air dome theater which they converted into 
a skating rink of steel construction with a pyroid roof. After 
the completion of the improvements they contracted with Yost 
for insurance on the building for $375, and on the stage equip- 
ment, picture machine, and other property in the building to the 
amount of $500, without designating the company in which the 
insurance should be taken. The premium was paid and re- 
ceived, and at the same time it was arranged that Yost would 
place the policy in his safe and should thereafter keep the prop- 
erty insured. Policies were written by him on the property in 
two other companies which he represented one after the other, 
but upon directions from each of these companies the policies 
issued were canceled, and then he determined to place the in- 
surance in the appellant. After resolving to insure with appel- 
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lant he began to write out the policy, but darkness intervened and 
he concluded to postpone the completion of the policy until the 
following morning. During the night the building was totally 
destroyed by fire, and no policy was ever delivered to appellees 
by appellant or its agent. After the fire Yost informed appel- 
lees of the action he had taken, but refused to complete and 
deliver the policy to them. At first they undertook to enforce 
the policies which had been issued by other companies and 
thereafter canceled, but finally pressed their claim against ap- 
pellant to a judgment from which an appeal has been taken. 

[2] It is first contended that the contract of insurance not 
‘being in writing is subject to the terms and conditions contained 
in the written policies usually and customarily issued by the 
appellant. One of the conditions of these policies, it is said, was 
that proofs of loss should be furnished within sixty days, and 
that no action could be maintained for a loss unless compliance 
with this requirement had been made. No proofs of loss were 
furnished by appellees, and, in explanation of this omission, 
they say that it resulted from the refusal of the appellant to 
give them a policy from which they could learn the conditions 
of policies customarily issued by the appellant. Failure to make 
proofs of loss within a specified time, however, does not operate 
to forfeit the rights of the insured, unless there is an express 
provision in the policy imposing a forfeiture for noncompliance 
with the requirement. Insurance Co. vs. Owens, 69 Kan. 602, 
77 Pac. 544. It is said that there was a provision in the policy 
usually issued by the appellant that no action could be maintained 
or recovery had until proofs of loss were made, but the condition 
pleaded in the answer upon which the case was tried does not 
provide for a forfeiture of any kind. In the form of policy in- 
troduced in testimony a forfeiture clause is written, but the case 
must be considered and determined upon the issues formed by 
the pleadings in the trial court. Under the circumstances the 
appellant is hardly in a position to complain of the omission to 
furnish proofs of loss. It is insisting on compliance with the 
conditions of a contract and denying that a contract was made. 
It is insisting that appellees shall observe the requirements of 
the policy usually issued, and still refuses to issue or furnish the 
policy which would inform and enable appellees to comply with its 
conditions. The furnishing of proofs of loss is for the benefit of 
the insurer, and when the company withholds the policy and the 
necessary information it ought not to be permitted to take ad- 
vantage of its own neglect. In any event, the failure to furnish 
the proofs did not operate as a forfeiture of any condition named 
in the answer of appellant. 

[1] It is next contended that a valid contract of insurance 
was never made between the parties. Yost was an agent of 
appellant with authority to complete contracts and to issue poli- 
cies. A contract made by him is as binding in its effect as if it 
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were made by any officers or representative of the company. 
Although no policy was issued, a contract was in fact made, and, 
as has been determined, a binding contract of insurance may be 
made without the issuance of a policy. Insurance Co. vs. Stone, 
61 Kan. 48, 58 Pac. 986; Insurance Co. vs. Corbett, 69 Kan. 
564, 77 Pac. 108; Brown vs. Insurance Co., 82 Kan. 442, 108 
Pac. 824. 

[3] Another contention is that Yost was the agent of the in- 
sured as well as of the insurer, and that the interests were so 
conflicting that any contract made by him was without force. 
The arrangement that the agent should retain the policy when 
issued and keep the property insured thereafter is the only basis 
for the claim that he was acting as the agent of appellees. There 
is nothing substantial in the claim of agency of the insured and, 
in any event, nothing approaching a conflict of interests. It is 
a common practice among agents to notify the insured of the 
expiration of their policies, and to send renewals to those who 
have been insured with the companies -represented by them. 
These are duties which the companies expect the agents to per- 
form. While it is a convenience to the insured, it is really done 
in the interest of the insurer in order to hold the patronage of the 
insured. The fact that the policy was to have been left in the 
safe of the agent after the contract was made was a mere matter 
of accommodation to appellees, and did not operate to create a 
conflicting agency any more than the custody of a written con- 
tract by one of the parties to it would make him the agent of 
the other. No evidence was offered to show, nor in fact was 
there any claim, that there was fraud in the transaction or col- 
lusion between Yost and the appellees. Duality of agency is 
permissible under the law in some instances. Thus it has been 
said that: “The maxim that ‘no man shall serve two masters’ 
does not prevent the same person from acting as agent, for cer- 
tain purposes, of two or more parties to the same transaction 
when their interests do not conflict, and where loyalty to the one 
is not a breach of duty to the other.” Nolte vs. Hulbert, 37 
Ohio St. 445, 447. See, also, Todd vs. German-American In- 
surance Co., 2 Ga. App. 789, 59 S. E. 94; Herman vs. Mar- 
tineau, 1 Wis. 151, 60 Am. Dec. 368; Casey vs. Donovan, 65 
Mo. App. 521; Stone vs. Slattery’s Adm’r, 71 Mo. App. 442; 
Williams vs. Baldwin, 7 Vt. 503. Whether Yost can be regarded 
as an agent of appellees, or whatever his relationship to them 
may be designated, it is certain that his duty to them is in no 
sense repugnant to that which he owed to the appellant. Schauer 
& Others vs. Queen Ins. Co. of America, 88 Wis., 561, 60 N. 
W. 994; Insurance Co. vs. Reynolds, 36 Mich. 502; Dibble vs. 
Assurance Co., 70 Mich. 1, 37 N. W. 704, 14 Am. St. Rep. 470. 

The case is quite unlike one where an agent represents two 
insurance companies, between which there is a controversy as to 
the liability for a loss. The policies of insurance previously 
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issued by other companies is a matter of no concern of appellant. 
They were regularly canceled, and appellant is not now contest- 
ing the validity of the cancellation. The cancellations were made 
before the contract with appellant was made. Its representative 
took the steps essential to the completion of a contract of insur- 
ance with appellees. He had the authority to do so. There was 
good faith in the transaction, and no reason is seen why the 
contract is not enforceable. 

The judgment of the district court will, therefore, be affirmed. 
All the Justices concurring. 


SUPREME COURT OF OKLAHOMA. 


WESTERN RECIPROCAL UNDERWRITERS’ EXCHANGE 
vs. 


COON.-* 


1. PLEADING—DEPARTURE IN REPLY—INSURANCE. 


The assured declared on certain insurance policies, alleging that he had 
performed all the conditions imposed upon him thereunder. The 
assurer answered by general denial, and pleaded specially facts 
constituting a waiver or estoppel on the part of the assurer as to the 
provision contained in said policies, to the effect that they should be 
void and become forfeited “if the subject of the insurance see: 
be or become incumbered by a chattel mortgage.” Held, that said 
provision related to a condition subsequent, and the pleading of such 
facts by reply did not constitute a departure. 


(For other cases, see Pleading, Cent. Dig. §§ 358-384; Dec. Dig. § 180.) 


2. INSURANCE—ACTION ON POLICY—PREMATURITY. 


In each policy it being provided, in effect, that no liability would attach in 
favor of the assured until 60 days after the notice, ascertainment, 
estimate, and proof of loss had been furnished to the assurer, and 
the action having been commenced prior to the expiration of said 
time, but after such expiration the assured having amended his peti- 
tion, showing the time of the presentment of such proof of loss, and 
that such period had elapsed, the assurer then answering, denying 
liability on several grounds, the action was not then premature, but 
properly maintainable on the amended petition. 


(For other cases, see Insurance, Cent. Dig. §§ 1542, 1543; Dec. Dig. § 621.) 
3. INSURANCE — ACTION ON POLICY — COMPLIANCE WITH 
IRON-SAFE CLAUSE—SUFEICIENCY OF EVIDENCE. 


As the evidence introduced on the trial reasonably tended to show that the 
assured had reasonably and substantially complied with the iron-safe 


* Decision rendered, April 29, 1913. Rehearing denied, July 15, 1913. 
134 Pac. Rep. 22. Syllabus by the Court. 
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clause provision of the policy, the same is sufficient to sustain on that 
issue a finding in favor of the assured. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. § 


665.) 


4. INSURANCE—WAIVER OF FORFEITURES—ACTS OF AD- 
JUSTER. 


An adjuster for an insurance company is authorized to waive forfeitures . 
in an insurance policy. 

(a) The same rule applies to an assistant adjuster performing the duties 
of a chief adjuster, unless his authority is limited to the knowledge 
of the assured. 

(b) Held, under the facts disclosed by the record, that the knowledge of 
the adjuster in adjusting the loss and carrying on the arrangements, 
by which deductions were made from the original policies and the 
same policies as reduced continued in force thereafter for such 
amounts, bound the company, and under the finding of the jury 
created an estoppel. 

(For other cases, see Insurance, Cent. Dig. §§ 948-951, 956-965, 1078-1082; . 
Dec. Dig. §§ 375, 397.) 


Error from District Court, Garvin County; R. McMillan,. 
Judge. 
Action by A. D. Coon against the Western Reciprocal Under- 


writers’ Exchange. Judgment for plaintiff, and defendant brings 
error. Affirmed. 


BurwE.LL, Crockett & JoHNson, of Oklahoma City, for: 


Plaintiff in Error. 
J. B. Tuompson, of Pauls Valley, for Defendant in Error. 


WILLIAMS, J. 

The defendant in error, as plaintiff, sued the plaintiff in error, . 
as defendant, to recover the sum of $3,000 on three insurance 
policies covering the following items: (1) $1,000 ona stock of 
merchandise, consisting of drugs, druggists’ sundries, patent 
medicines, books, musical instruments, jewelry, watches, etc. ; 
(2) $500 on his store and fixtures and office furniture, and 
$500 on his stock of merchandise; and (3) on his store and’ 
office furniture and fixtures, and $500 on his stock of merchan- 
dise. 

[1] In St. Paul Fire & Marine Ins. Co. vs. Mountain Park 
Stock Farm Co., 23 Okla. 79, 99 Pac. 647, by this court, the as- 
sured, in an action on an insurance policy, alleged that it “had 
fully complied with all the terms and conditions of said policy on 
its part.” The assurer answered that the assured had not com- 
plied with that condition requiring proof of loss within sixty 
days. For reply the assured admitted the allegation, and’ 
pleaded facts sufficient to constitute a waiver. It was held that 
the allegation of the reply constituted a departure. The policy 
sued on provided that “the insured shall within sixty days after 
loss make proof of same to the insurance company, and that a 
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failure to do so within that time shall cause a forfeiture of any 
claim under such policy.” 

In Merchants’ & Planters’ Ins. Co. vs. Marsh, 34 Okla. 453, 
125 Pac. 1100, 42 L. R. A. ( N.S.) 996, by Supreme Court Com- 
mission No. 2, it was alleged “that more than sixty days have 
elapsed prior to the commencement of this. suit, after sufficient 
proof of the loss and damage by fire as aforesaid, and that the 
plaintiff has duly complied with all the terms and conditions of 
said policy to be kept or performed.” The defendant answered, 
pleading that the assured had violated the clause “prohibiting 
additional insurance without consent of the company indorsed 
on the policy, also that a portion of the goods insured had been 
removed from the premises without such consent, and also that 
the title to the property was not as stated in the policy. * * *” 
To this answer the assured replied, pleading facts constituting 
a waiver or estoppel. 

In Springfield Fire & Marine Ins. Co. vs. Halsey, 34 Okla. 
383, 126 Pac. 237, by Supreme Court Commission No. 2., it was 
alleged that “plaintiff had complied with all the conditions pre- 
cedent to an action, and that defendant had refused payment of 
said policy.” The defendant answered by general denial of the 
allegations in the petition, and further pleaded a breach of the 
terms and conditions of the policy, in that assured had failed to 
take inventories and keep same as provided by the policy, and had 
failed to keep such books and inventories in a fireproof safe, as 
were provided for in said policy, and that by reason of plaintiff's 
failure to keep such books and inventories in a fireproof safe as 
had been provided for and agreed upon in said policy, he had 
violated the express terms of said policy, and forfeited his right to 
recover under same. The assured by reply pleaded facts consti- 
tuting a waiver. 

In Gage vs. Connecticut Fire Ins. Co., of Hartford, Conn., 
34 Okla. 744, 127 Pac. 407, by Supreme Court Commission No. 
1, the assured alleged general performance by him of the duties 
imposed under the contract. The assurer by answer pleaded 
“various breaches by the plaintiff of the conditions in the con- 
tract.” The reply pleaded facts constituting a waiver or estoppel. 

In St. Paul Fire & Marine Ins. Co. vs. Mountain Park Stock 
Farm Co., supra, no authorities are cited as to the question of 
departure, and the subsequent cases by the two divisions of the 
‘Commission merely follow that case. In none of these cases is 
it disclosed by the statements of facts whether the alleged 
breaches were, by provisions of the insurance contracts, made 
‘conditions precedent. In the amended petition, in the case at 
bar, it was alleged that “on or about the lst day of December, 
1909, within fifteen days after the loss and damage * nf * 
the plaintiff made proper proof of loss and damage in writing 
* * * that he has fully performed his part of the contract.” 
This amended petition was filed over sixty days after said proof 
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of loss was presented to the assurer, to wit, April 23, 1910. 
In the reply the assured states that he “admits that the property 
covered by the policy of insurance, attached to and made a part 
of plaintiff's petition herein, was incumbered and mortgaged. 
He admits that a small part of said property, to wit, one Herring- 
Hall-Marvin safe, one eight-foot jewelry salesman showcase, one 
six-foot silent salesman showcase, one four-foot cigar silent 
salesman case, one national cash register, were mortgaged to the 
Alexander Drug Company, of Oklahoma City, Okla., to secure 
the payment of a note dated Strafford, Okla., June 30, 1909, and 
due four months after date, for the sum of $283.64; but plain- 
tiff alleges and shows to the court that at the time he took out 
the policy of insurance the agent of the company was informed 
of said fact, and wrote the policy and delivered to this plaintiff 
with full knowledge thereof. The plaintiff, therefore, says that 
having issued said policy with full knowledge of the incumbrance 
thereon, as hereinbefore set forth, the defendant waived the pro- 
visions of its said contract and is now estopped to set up and 
plead the same as a defense against plaintiff’s cause of action 
herein.” 

The answer by assurer pleaded a certain provision of the in- 
surance contract, that “if the subject of the insurance be personal 
property, and be or become incumbered by a chattel mortgage,” 
that the policy shall be void, and alleged that the property covered 
by the contract sued on was incumbered and mortgaged, and by 
reason of that fact the insurance contracts became forfeited, and 
the assured was not entitled to recover in the action. Obviously, 
as pleaded, this was a condition subsequent. The following cases 
hold that where facts constituting a waiver, estoppel, or excuse 
for the nonperformance of a condition precedent are pleaded by 
way of reply;when the same are required to be pleaded in the de- 
claration or petition, a departure from the original pleading re- 
sulted: Murray vs. Bright et al.. gq Ky. (2 A. K. Marsh.) 146; 
Pollard vs. Taylor, 5 Ky. (2 Bibb) 234; Lanitz vs. King, 93 Mo. 
513,68. W. 263; Pier vs. Heinrichoffen, 52 Mo. 333; Trainor vs. 
Worman, 34 Minn. 237, 25 N. W. 401; First National Bank vs. 
Hatch, 78 Mo. 24; Nichols vs. Larkin, 79 Mo. 265; Potts vs. The 
Point Pleasant Land Co., 47 N. J. Law, 476, 2 Atl. 242; Ejiditz vs. 
Rothschild, 87 Hun, 243, 33 N. Y. Supp. 1047; Houghton vs 
Jewett, 2 Tyler (Vt.) 183; Watson vs. Joslyn, 29 Vt. 455. 

Under our Code the petition must contain “a statement of facts 
constituting the cause of action, in ordinary and consise language, 
and without repetition.” Section 5627, Compiled Laws of Okla- 
homa 1909. An answer may contain “(1) a general or specific 
denial of each material allegation of the petition controverted by 
the defendant. (2) A statement of any new matter constituting 
a defense, counterclaim or set-off, or a right to relief concerning 
tthe subject of the action, in ordinary and concise language, and 
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without repetition.” Section 5634, Compiled Laws Oklahoma 
1909. 
“When the answer contains new matter the plaintiff may re- 
ply to such new matter, denying, generally or specifically, each 
allegation controverted by him; and he may allege, in ordinary and 
concise language, and without repetition, any new matter not in- 
consistent with the petition, and constituting a defense to such new 
matter in the answer; or he may demur to the same for insuth- 
ciency, stating, in his demurrer, the ground thereof; and he may 
demur to one or more of such defenses set up in the answer, and 
reply to the residue.” Section 5642, Complied Laws of Oklahoma 
1909. 

“If the reply to any defense set up by the answer be insufficient, 
the defendant may demur thereto, stating the grounds of such 
demurrer.” Section 5643, Compiled Laws of Oklahoma 1909. 

“In pleading the performance of conditions precedent in a con- 
tract, it shall be sufficient to state that the party duly performed 
all the conditions on his part; and if such allegation be contro- 
verted, the party pleading must establish on the trial the facts 
showing such performance.” Section 5662, Compiled Laws of 
Oklahoma 1909. 

If the facts pleaded as a waiver may be regarded as evidence of 
the performance of the conditions precedent, the general allegation 
in the petition of performance of the conditions imposed by the 
contract seems to be all that is essential. The pleading of the 
same in the reply is surplusage, and may be rejected. Glens Falls 
Ins. Co. vs. Porter, 44 Fla. 568, 33 South. 473; Jones vs. Fidelity 
Loan & Trust Co., 7 S. D. 122, 63 N. W. 553; Walker vs. Flem- 
ing, 37 Kan. 171, 14 Pac. 470. In Russell & Co. vs. State Ins. Co., 
55 Mo. 585, it is said: “Nor has the practice act changed this as 
a rule of evidence, and required a special averment of waiver. 
The practice act was designed to promote a more liberal construc- 
tion of pleadings, * * * for in section 42 (Wagn. Stat. p. 10- 
20) it is declared that ‘in pleading the performance of a con- 
dition precedent in a contract, it shall not be necessary to state the 
facts showing such performance, but it may be stated generally 
that the party duly performed all the conditions on his part’; and 
so I presume if he avers the performance of any specified con- 
dition, as well as a general allegation of performing all the con- 
ditions, he is not bound to state specifically how and in what time 
he has performed them. The proof of waiver in this case is not 
an excuse for nonperformance at all; it is proof of performance, 
within the meaning of the condition. St. Louis Ins. Co. vs. Kyle, 
11 Mo. 278 (49 Am. Dec. 74).” 

In the latter case it is said: “Several defects in the preliminary 
proof, which may be supplied, if objections are made by the un- 
derwriters in time, may well be regarded as waived, when the 
underwriters put their refusal to pay distinctly on some other 
ground. Nor do I perceive any objection to such evidence on the 
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ground that the pleadings involve a different issue. It is merely 
evidence of a performance. It is not the case of a substitution of 
a new contract for the old one; it is not an excuse for nonperfor- 
mance, by the prevention or discharge of the defendant; but it is 
evidence of performance. The party for whose benefit the con- 
dition is inserted is presumed to understand its import, and his 
acceptance is the strongest evidence that the act agreed to be done 
has been done according to contract.” ‘To the same effect see 
Levy vs. Peabody Ins. Co., 10 W. Va. 560, 27 Am. Rep. 598, and 
authorities therein cited; Zielke vs. London: Assurance Corpora- 
tion, 64 Wis. 442, 25 N. W. 436; Foster vs. Fidelity & Casualty 
Co., 99 Wis. 447, 75 N. W. 69, 40 L. R. A. 833; Pennsylvania Fire 
Ins. Co. vs. Dougherty, 102 Pa. 568; Stephens vs. Union Assur- 
ance Society, 16 Utah, 22, 50 Pac. 626, 67 Am. St. Rep. 595; West 
vs. Norwich Union Fire Ins. Society, 10 Utah, 442, 37 Pac. 685; 
Burr vs. Buskirk, 3 Cow. (N. Y.) 263. As in the case at bar, 
where a condition subsequent is pleaded in the reply, the assured 
having declared on an insurance contract, and alleged full per- 
formance of all conditions on his part, a departure does not exist. 
Tillis vs. London & Liverpool & Globe Ins. Co., 46 Fla. 268, 35 
South 171, 110 Am. St. Rep. 89, and aythorities therein cited; 
Lounsbury vs. Protection Ins. Co., 8 Conn. 459, 21 Am. Dec. 686; 
Tripp & Bailey, Adm’rs, vs. Vermont Life Ins. Co., 55 Vt. 100; 
Standard Accident Ins. Co. vs. Friedenthal, 1 Colo. App. 5, 27 
Pac. 88; Virginia Fire & Marine Ins. Co. vs. Saunders, 86 Va. 
969, 11 S. E. 794. 

In Tillis vs. Liverpool & London & Globe Ins. Co., supra, the 
fact as to pleading the performance of the conditions imposed 
by the policy in the declaration, and the breach of the iron-safe 
clause in the answer, and by way of reply facts sufficient to con- 
stitute an estoppel were pleaded. In the opinion it is said: “The 
defendant in error contends that the declaration alleges per- 
formance of all things to be performed by the plaintiff in general 
terms; that the pleas traverse this general allegation by alleging 
specifically nonperformance of the iron-safe clause; that the rep- 
lications, instead of denying the allegations of the pleas, admit 
them, and set up excuses for nonperformance though the declara- 
tion alleges performance, and therefore the replies constitute de- 
partures. * * * In order to determine whether the replications 
constitute departures in pleading it will be necessary to ascertain 
what allegations of the declaration were material, treating it as a 
declaration upon the policy. In declaring upon an insurance policy 
it is not necessary to allege performance of promissory warran- 
ties or conditions subsequent, but only of conditions precedent, 
which may, under section 1045, Revised Statutes, be by a general 
averment. Promissory warranties and conditions subsequent 
are matters of defense, to be pleaded by the defendant, and it is 
not necessary that the plaintiff anticipate such defenses and 
negative them by averring performance. Redman vs. Aétna Ins. 
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C., 49 Wis. 431, 4 N. W. 591; Chambers vs. Northwestern Mut. 
Life Ins. Co., 64 Minn. 495, 67 N. W. 367 [58 Am. St. Rep. 549] ; 
Forbes vs. American M. L. I. Co., 15 Gray, 249; s. c., 77 Am. 
Dec. 360; Johnston vs. Northwestern Live Stock Ins. Co., 94 Wis. 
117, 68 N. W. 868; Ins. Co. vs. Crunk, 91 Tenn. 376, 23 S. W. 
140; Whipple vs. United Fire Ins. Co., 20 R. I. 260, 38 Atl. 498; 2 
May on Insurance, § 590; 4 Joyce on Ins., § 3684. The iron-safe 
clause in this case was a promissory warranty in the nature of a 
condition subsequent, and it was not necessary to allege a com- 
pliance with its terms in the declaration. Western Assur. Co. vs. 
Redding, 68 Fed. 708 [15 C. C. A. 619] ; Kingman vs. Lancashire 
Ins., Co., 54 S. C. 599, 32 S. E. 762; Copeland vs. Western Assur. 
Co., 43 S. C. 26, 20 S. E. 754. In Levy vs. Peabody Ins. Co., 10 
W. Va. 560 [27 Am. Rep. 598], it was even held that an allegation 
that plaintiff had on his part performed all conditions of the policy 
meant conditions that had not been waived, and that if defend- 
ant pleads that a certain specified condition has been violated by the 
plaintiff, plaintiff may reply a waiver. It is not necessary to 
approve the rule laid down in the West Virginia case, as under 
the principles announced above the allegations of the declaration 
in regard to performance must be construed with respect to con- 
ditions precedent, and as compliance with the iron safe clause is 
not a condition precedent, but a promissory warranty in the 
nature of a condition subsequent, it is not embraced within the 
allegations of performance contained in the declaration. Kingman 
vs. Lancashire Ins. Co., supra. Even if we construe the decla- 
ration as alleging performance of that clause, such allegation may 
be rejected as surplusage. Glens Falls Ins. Co. vs. Porter, 44 Fla. 
568, 33 South. 473. It results, therefore, that as a breach of the 
iron-safe clause was a matter of affirmative defense to be set up 
by plea, and not a condition precedent, performance of which was 
required to be averred in the declaration, it was entirely proper for 
the plaintiff to reply a waiver, as by so doing he was not departing 
from the allegations of the declaration in any material matter. 
1 Chitty on Pleadings, 674.” American Insurance Co. vs. Mc- 
Lanathan, 11 Kan. 533, is in harmony with Tillis vs. Liverpool 
& London & Globe Ins. Co., supra. In Baker vs. Long, 17 Kan. 
341, and Johnson vs. State Bank of Seneca, 59 Kan. 250, 52 Pac. 
860, a different cause of action from that stated in the petition was 
set up in the reply. The facts pleaded in the reply set out a con- 
dition subsequent. Obviously no departure resulted. 

[2.] 2. Was the action prematurely commenced? It appears that 
proof of loss was furnished December 1, 1909. The action was 
commenced on January 26, 1910. The defendant demurred on the 
grounds: (1) No cause of action stated; (2) no legal capacity 
to sue; and (3) court had no jurisdiction of the action. An 
amended petition was filed after 60 days had elapsed from the 
time proofs of loss were furnished. This appears from the 
averments of the amended petition. 
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In Dixon vs. State Mutal Ins. Co., 34 Okl. 624, 126 Pac. 794, 
by Supreme Court Commission Division No. 2, it was held that 
where an insurance policy provided that “the loss should not 
become payable until 60 days after the notice, ascertainment, 
estimate, satisfactory proof and adjustment of loss herein requir- 
ed have been received by this company including an award by ar- 
bitrators when arbitration has been required,” suit is premature 
when commenced before the expiration of 60 days from the time 
proofs of loss have been furnished the company, unless waived. 
To the same effect, also, see Commercial Union Assurance Co., 
Ltd., of London, vs. Shults, 130 Pac. 572, by the same division of 
the commission. The filing of the amended petition after the ex- 
piration of the 60 days from the time of the furnishing of the 
proof of loss cured such defect. Foley vs. Houston Co-Operative 
& Mfg. Co. (Tex. Civ. App.) 106 S$. W. 160; Burns et al. vs. 
True, 5 Tex. Civ. App. 74, 24 S. W. 338; Fire Asso. of Phila- 
delphia vs. Colgin (Tex. Civ. App.) 33 5. W. 1004; Franklin Ins. 
Co. vs. McCrea, 4 G. Greene (Iowa) 229; Gribben vs. Clement 
et al., 141 Iowa, 144, 119 N. W. 596, 133 Am. St. Rep. 157; Buhr- 
meister vs. Buhrmeister et al., 10 Cal. App. 392, 102 Pac. 221. 
This is in harmony with the holding of this court in Citizens’ State 
Bank of Lawton vs. Chattanooga State Bank of Chattanooga et al., 
23 Okl. 767, 101 Pac. 1118. There the question arose as to whether, 
in a replevin action for the possession of chattels, the original 
taking not having been tortious and wrongful, a demand for 
possession was essential to maintain the action. Demand was for 
the benefit of the defendant, where the taking was not wrongful, 
that he might not be mulcted into unnecessary costs. By tender- 
ing the property to plaintiff he would be entitled to recover his 
costs against the plaintiff. Obviously the provision that no de- 
mand shall accrue or mature under the policy until 60 days after 
the proofs of loss are furnished was that the assurer should have 
this time in which to discharge the liability. Though the action is 
brought before such time has run, yet after the petition is amended 
setting up such fact, and the defendant then answers and contests 
the right of the plaintiff to recover on the ground that no liability, 
whatever exists, the suit will not then be abated. The question 
of costs does not arise in this case. 

[3] 3. Is the policy void on account of the violation of the iron- 
safe clause? We quote from the evidence as follows: “Q. Now, 
Mr. Crawford, Mr. Coon kept this book himself, didn’t he; that 
is his writing and his entries? A. Well, the most of them are; 
yes, sir. Some of that is mine. Q. You helped him at nights; 
you gave him at nights the amounts that you had collected, and 
took in in cash, and the amounts you had taken in on accounts, 
didn’t you? A. Well, you mean what he collected? A. What had 
been collected. A. I always put that down on the daybook, and 
he got them. Q. And he knew what was collected? A. Yes, sir. 
Q. And the very amount of cash that was collected was turned in 





















1490 Insurance Law Journal, Vol. 42. [ Oct., 1913. 


and he knew how much of it was collected on account? A. I sup- 
pose so. I didn’t pay so much attention to that. It was his busi- 
ness. ©. You know the cash sales here represented the sales for 
cash during the day, don’t they? A. Well, I would say they rep- 
resented the cash took in that day. Q. Well, that represented 
the cash taken in for goods sold that day, not for collections made 
on sales prior to that time; you didn’t include in your cash sales— 
A. I think that meant the cash taken in. Q. You didn’t keep this, 
and you don’t know whether it means that or not? A. No, I don’t 
know for certain. * * * Q, Mr. Coon refer to these cash 
sales beginning August 20, 1909. Look at them from August 
2oth, all the way down, and see whose handwriting during August 
and September and October all indorsements are? A. Every bit 
of it mine. Q. In your handwriting? A. Yes, sir. Q. I will ask 
you to state to the jury whether or not those cash sales as shown 
there on that book include anything except goods sold for cash 
during those days? A. That is all.” The evidence further shows 
that whilst the money collected on credit sales was put in the cash 
register, it was registered as collections on account, and at night 
the same would be properly applied by entries showing the total 
amount received that day, not only on cash sales, but also on credit 
sales. The record discloses that one of the witnesses became con- 
fused on the trial as to these matters. On the whole, however, we 
think the matter was a question of fact for the determination of 
the jury. That fact under proper instructions was determined 
against the assurer. Home Ins. Co. vs. Ballard, 32 Okl. 723, i 
Pac. 316; Prudential Fire Ins. Co. vs. Alley, 104 Va. 356, 51 S. 
FE. 812; Western Assur. Co. vs. McG lathery, 115 Ala. 213, 22 
South. 104, 67 Am. St. Rep. 26; First National Bank of Hubbard 
vs. Cleveland et al., 36 Tex. Civ. App. 478, 82 S. W. 337; Western 
Assur. Co. vs. Redding, 68, Fed. 708, 15 C. C. A. 619. 

[4] 4. Was the policy forfeited by reason of the existence 
of a chattel mortgage on a part of the chattels covered by the 
policies? Each policy contains the following clause: “The entire 
policy shall be void if the subject of insurance be personal prop- 
erty and the same be or become incumbered by a chattel mort- 
gage.” It was pleaded and proved in the reply that an adjuster 
had been sent to “settle and adjust such loss; that at said time and 
prior to the adjustments and settlement of such loss, the plain- 
tiff fully informed the adjuster of the defendant company of 
such mortgage, the amount thereof, to whom executed, the prop- 
erty covered thereby, and to whom executed; that with full 
knowledge of all these facts the said adjuster proceeded to and 
did adjust and settle such loss, and the amount of such adjust- 
ment was deducted from the face of said policies, and the poli- 
cies were continued in force” (for the balance of the face value 
of the policies less reduction). 

In St. Louis & S. F. R. Co. vs. Ladd, 33 Okl. 160, 124 Pac. 
461, it was held that: “Where there is evidence tending to show 
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that the freight claim agent of a common carrier receives a claim 
for damages to a shipment of live stock after the time limited by 
a clause of the shipment contract requiring notice, which has not 
been complied with by the shipper, has expired, treats it as pend- 
ing, and then rejects it on other grounds, the question of whether 
the carrier intends to waive the notice clause as a defense is a 
question of fact for the jury.” In the opinion it is said: “Mr. 
Elliott, in his work on Railroads (2d Ed.) § 1514, states the gen- 
eral rule as follows: ‘A stipulation limiting the liability of the 
carrier, or fixing the time and manner of giving notice or pre- 
senting claims, may be waived by the carrier impliedly, by con- 
duct, as well as expressly. Thus where a claim is received and 
acted upon, after the expiration of the time limited, without any 
objection on that account, the carrier may be deemed to have 
waived the benefit of the limitation as to the time for presenting 
it.. A great many authorities are cited in support of the text. 
Hutchinson on Carriers (3d Ed.) § 444, cites McFall vs. Railroad 
Co., 117 Mo. App. 477, 94 S. W. 570, in support of the proposition 
that, ‘Where the carrier receives a claim after the time limited for 
presentment has expired, treats it as pending, and then rejects it 
on other grounds, he will be deemed to have waived his right to 
notice within the time limited.” * * * A great many of the 
courts cite insurance cases as applicable to cases of this kind, 
among which may be mentioned Illinois Cent. R. Co. vs. Bogard 
et al., 78 Miss. 11, 27 South. 879; Lasky vs. So. Exp. Co., 92 
Miss. 268, 45 South. 869; Bushnell vs. Wabash R. Co., 118 Mo. 
App. 618, 94 S. W. 1001. If insurance cases are in point, and we 
know no reason why they are not, a great many additional au- 
thorities may be cited in support of the conclusion reached. One 
case, will be sufficient to illustrate the general trend. In Northern 
Assurance Co. vs. Grand View Bldg. Ass’n 183 U. S. 308, 22 
Sup. Ct. 133, 46 L. Ed. 213, the court said the conditions men- 
tioned in the policy could, of course be waived by the company, 
either before or after they were broken. They were inserted for 
its benefit, and it depended upon its pleasure whether they should 
be enforced.’ ” 

The weight of recent authorities is that an adjuster has power 
to waive forfeitures. 3 Cooley’s Brief on Insurance, § 2487; 
Georgia Home Ins. Co. vs. Allen, 119 Ala. 436, 24 South. 399; 
First National Bank vs. Manchester Fire Assur. Co., 64 Minn. 
96, 66 N. W. 136; Gibbs vs. Dutchess County Mut. Ins. Co., 66 
Hun, 632, 21 N. Y. Supp. 203; (Reported in full in the New York 
Supplement; reported as a memorandum decision without, 
opinion in Hun’s Reports.), Dick vs. Equitable Fire & Marine 
Ins. Co., 92 Wis. 46, 65 N. W. 742; German American Ins., 
Co. vs. Yellow Poplar Lumber Co., 84 S. W. 551, 27 Ky. Law 
Rep. 105, and authorities therein cited; Home Mut. Ins. Co. vs. 
Nichols et al. (Tex. Civ. App.) 72 S. W. 440; Mackintosh vs. 
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Agriculturai Fire Ins. Co., 150 Cal. 440, 89 Pac. 102, 119 Am. St. 
Rep. 234. 

The same rule applies as to an assistant adjuster performing the 
duties of a chief, unless his authority is limited to the knowledge 
of the insured. Van Cleave vs. Union Casualty & Surety Co., 82 
Mo. App. 668, and authorities therein cited. 

In Hale et al. vs. Van Buren, Heck & Marvin Co., 24 Okl. 13, 
103 Pac. 1026, a similar question as to the forfeiture of a contract 
was considered by this court. “The contract provided that the 
ditcher was to be constructed and warranted in compliance with 
letter of August 27th, to S., and letter of September 7th, to H., 
and also in a subsequent clause therein it was provided that ‘the 
machinery furnished under the above order shall be made of good 
material, well constructed, and with proper use and manage- 
ment will do more and better work than any machine of its 
class ; if inside of six days from the day of its first use it shall fail 
in any respect to fill this warranty, written notice shall be given by 
the purchaser to the V. B., H. & M. Company, at its home office, 
Findlay, Ohio, by registered letter * * * stating particularly 
what parts and wherein it fails to fill the warranty. * * * 
Local agents and salesmen have not general agency powers. * * * 
Mechanical experts are not agents, and have no authority to bind 
the company by any contract or statement whatever, or to vary 
any terms or waive any condition of any contract, except they bear 
written order from manager.’” §S., a mechanical expert, was sent 
by the V. B., H. & M. Company to install said machine. He was 
authorized to make settlements, including the making of allow- 
ances, deductions for counterclaims on account of all the fixtures 
not being sent, to do the mechanical work, and receive money 
under said contract, receive notice, or any notice of any defect or 
breakage in the machine, whilst he was present installing or 
operating the same, and, if upon examination he discovered any 
defects he was to repair or make the same right. Held that said S. 
was such an agent that notice to him, notwithstanding the limita- 
tion as to authority of agents imposed by said contract, was notice 
to the company, and a waiver of a breach or forfeiture of said con- 
tract by him bound the company. This case is cited with approval 
in Port Huron Engine & Thresher Co. vs. Ball, 30 Okl. 11, 118 
Pac. 393. 

It follows that such forfeiture, even after the loss, may be 
waived by the assurer through its adjuster. There is no complaint 
that this question was not submitted to the jury under improper 
instructions. 

5. By waiver or estoppel it was also pleaded and proved in the 
reply that prior to the time of the fire, under which the loss is 
claimed, another fire occurred, to wit, on September 8, 1909, which 
damaged the property covered by the policies sued on; that the 
assured gave notice of this damage, and the insurance company sent 
an adjuster by the name of Tullis to settle the loss; that in the 
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course of its adjustment the plaintiff informed the adjuster of the- 
mortgage, telling him what it covered, to whom it was given, the: 
date and the amount it secured; that after the adjustment of said’ 
loss the amount thereof was deducted from said policies, and in- 
dorsements placed thereon by said adjuster showing such de- 
ductions, and the following indorsements, after the adjuster had’ 
this information, were made by the manager, to wit: “This in- 
surance shall be made to cover also all jewelers’ material spe- 
cified in stock. Attached to and made a part of Policy No. 
4487 at the Western Reciprocal Underwriters of Oklahoma City,. 
Oklahoma, this 28th day of September, 1909. J. M. Campbell, 
Mgr.” A like indorsement was attached to all the policies sued’ 
on. An additional indorsement was attached to one of the poli- 
cies, which is in words and figures as follows, to wit: ‘“Where- 
as a fire occurred on September 8, 1909, which damaged the 
property covered by this policy to the extent of $41.70 (forty-one 
dollars and seventy cents), which amount was paid the insured, 
this policy is hereby reduced to the sum of nine hundred fifty-eight 
dollars and thirty cents ($958.30), which shall constitute the full 
amount for which this policy is liable to the insured, this Septem- 
ber 25, 1909.” After the adjuster had knowledge of the mortgage- 
these indorsements were made or attached to the policies and 
mailed by the manager, to the assured to be attached by him. 

In Insurance Co. of North America vs. Little, 34 Okl. 449, 125 
Pac. 1098, it was held; “When a local agent of a fire insurance: 
company, who has the power to accept a risk and deliver the policy 
of insurance, at and prior to the time of the delivery of the policy, 
is advised and has full knowledge of the fact that a portion of the 
property insured is incumbered by a chattel mortgage, and with 
that knowledge accepts the premium and delivers the policy, such 
policy is binding upon the company notwithstanding it 
contains a provision that none of the company’s officers or 
agents can waive any of its provisions, except in writing indorsed 
on the policy.” See, also, Western National Ins. Co. vs. Marsh, 
34 Okl. 414, 125 Pac. 1094, 42 L. R. A. (N. S.) 991. 

Obviously the knowledge of the adjuster in adjusting the loss. 
and in carrying on the arrangements by which the deductions 
were made from the original policies, and the same as reduced 
being then continued thereafter in force for the amounts, the 
knowledge that came to such adjuster in such negotiations as to- 
the mortgage on the property was binding upon the companies. 

The judgment of the lower court is affirmed. All the Justices: 
concur. 
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SUPREME COURT OF MICHIGAN. 


SILVERSTONE 
vs. 


LONDON ASSUR. CORPORATION. 


SAME 
US. 


NORTHERN ASSUR. CO., Limitep, or Lonpon. 


SAME 
vs. 
SOVEREIGN FIRE ASSUR. CO. or Canapa.* 


a1. APPEAL AND ERROR—REVIEWW—DISCRETION—CHANGE OF 
VENUE. 

Denial of a change of venue for convenience of witnesses will not be re- 
versed on appeal in the absence of a showing of abuse of discretion. 

(For other cases, see Appeal and Error, Cent. Dig. § 3836; Dec. Dig. § 
965.) 


2. VENUE—PLACE OF TRIAL—APPLICATION. 

Comp. Laws, § 10216, providing that actions on contracts shall be tried in 
the county where one of the parties shall reside at the time of com- 
mencing the action unless the court shall deem it necessary for the 
convenience of the parties and their witnesses or for a fair and im- 
partial trial to order the issues tried in another county, does not 
apply to an action on certain insurance policies against nonresident 
defendants of whom plaintiff had obtained jurisdiction in a county 
other than that in which he resided. 


(For other cases, see Venue, Cent. Dig. §§ 30, 40; Dec. Dig. § 26.) 


3. VENUE — CHANGE OF VENUE — RIGHT TO CHANGE — 
WAIVER—PLEADING IN BAR. 

Defendants, having pleaded in bar to a transitory action on certain in- 
surance policies, thereby waived their right to claim a change of 
venue for convenience of witnesses. 


(For other cases, see Venue, Cent. Dig. §§ 50, 134, 138; Dec. Dig. § 77.) 


4. VENUE—CHANGE OF VENUE—CONVENIENCE OF WIT- 
NESSES—DISCRETION. 

Where suit on certain insurance policies was brought in St. Clair County 
by a plaintiff who resided in Wayne County, and defendants had 
threatened to delay the case as long as possible, which would sub- 
ject plaintiff to serious loss, an order denying a motion to change 
the venue to Wayne County for convenience of witnesses was not an 
abuse of discretion. 

(For other cases, see Venue, Cent. Dig. §§ 76, 77; Dec. Dig. § 52.) 


* Decision rendered, July 18, 1913. 142 N. W. Rep. 776. 
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5. INSURANCE — ACTION ON FIRE POLICY — ACTIONS — 
FRAUD—ARSON—QUESTION FOR JURY. 


In an action on certain fire policies for the destruction of a stock of 
goods, evidence held to require submission to the jury of the issues 
whether plaintiff was guilty of willfully burning the property and of 
willful false swearing in connection with the loss. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


6. TRIAL—INSTRUCTIONS—WEIGHT OF EVIDENCE. 


Where in an action on certain fire policies, defendant claimed willful 
burning by insured in defense, an instruction on such issue requiring 
that the jury must be convinced that the great weight of the circum- 
stantial evidence established the fact of willful burning, false swearing, 
etc., and unless defendant had “clearly convinced the jury that plain- 
tiff purposely caused the fire,” etc., these defenses were not established, 
was erroneous as requiring too high a degree of proof; defendant 
only being required to establish such defense by a preponderance of 
the evidence. 


(For other cases, see Trial, Cent. Dig. §§ 542, 548-551; Dec. Dig. § 237.) 


7. APPEAL AND ERROR—CONFLICTING INSTRUCTIONS. 

Where instructions as to the degree of proof required where conflicting, 
it would be presumed that the jury followed the one that was 
erroneous. 

{For other cases, see Appeal and Error, Cent. Dig. §§ 4038-4046; Dec. 
Dig. § 1031.) 


8. WITNESSES—CROSS-EXAMINATION—FRAUD 

Where, in an action on fire policies, defendants chdenad willful burning 
and false swearing by insured in defense, the court should have 
permitted wide latitude in the cross-examination of plaintiff and 
his wife as witnesses in their own behalf. 

(For other cases, see Witnesses, Cent. Dig. §§ 924, 926, 967-975; Dec. Dig. 
§ 275. ) 


9. TRIAL—REQUEST TO CHARGE—INSTRUCTIONS GIVEN. 

It is not error to refuse a request to charge substantially covered by 
instructions given. 

(For other cases, see Trial, Cent. Dig. §§ 651-659; Dec. Dig. § 260.) 


10. TRIAL—INSTRUCTIONS—PARTICULAR TRANSACTION IN 
TESTIMONY. 

A request to charge, singling out a particular transaction or the testimony 
of a particular witness and charging with reference to it, may 
properly refused; the proper practice being to challenge the attention 
of the jury as to the entire evidence on the subject. 

(For other cases, see Trial, Cent. Dig. §§ 577-581; Dec. Dig. § 244.) 


Error to Circuit Court, St. Clair County; Harvey Tappan, 
Judge. 

Actions by Morris M. Silverstone against the London Assurance 
Corporation, and against the Northern Assurance Company, 
Limited, of London, and against the Sovereign Fire Assurance 
Company of Canada. Judgment for plaintiff, and defendants 
bring error. Reversed. 
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Argued before Steere, C. J., and Moore, McAlvay, Brooke, 
Kuhn, Stone, Ostrander, and Bird JJ, 


BERNARD B. SELLING, of Detroit, and JAMEs A. Murr, of 
Port Huron, for Appellants. 
Watsu & WatsH, of Port Huron, for Appellee. 


STONE, J. 

Writs of error in the above named cases were sued out to re- 
view judgments for the plaintiff for the full amount insured in 
the several policies involved in the circuit court for the county of 
St. Clair. The three cases were by stipulation tried together. 
The amount of insurance involved here is $5,000; $4,600 on 
stock in trade and $400 on fixtures. This insurance was divided 
as follows: The London Assurance Corporation, $1,600 on stock 
and $400 on fixtures, Policy issued April 11, 1911. The Sover- 
eign Fire Assurance Company of Canada, $1,000 on stock. 
Policy issued September 30, 1911. The Northern Assurance 
Company, Limited, of London, $2,000 on stock. Policy issued 
September 30, 1911. 

The stock (millinery, hair goods, notions, etc.) and fixtures 
covered by the policies were contained in the downstairs of the 
store building 450 Gratiot avenue, city of Detroit. The upstairs 
was occupied by third persons as a dwelling. The fire occurred on 
Saturday, January 13, 1912, at about 11:10 p. m. No question is 
raised upon the pleadings. The defenses asserted by the defend- 
ant are: (a) Willful burning by the insured; and (b) willful 
false swearing. 

The evidence shows that the plaintiff resided in the city of 
Detroit and that he first commenced business in that city in the 
spring of1908, renting a store at 378 Gratiot avenue. About a 
year after, he moved into the upper story of the last-mentioned 
building and resided there with his family. There was a barn 
upon the premises, which the plaintiff claims he used for the pur- 
pose of storing his goods, and that some were stored in the 
dwelling above the store. Plaintiff opened the additional store, 
called the “New Store,” 450 Gratiot avenue, in the month of 
April, 1911, and from that time on until the fire in question he oc- 
cupied and ran both stores. 

The testimony in the cases is very voluminous and covers the 
entire period in which the plaintiff was engaged in business in the 
city of Detroit. During this period the plaintiff made numerous 
statements to the banks with which he dealt and to commercial 
agencies with reference to his financial condition, especially while 
conducting the store at 378 Gratiot avenue. It was the claim of 
the plaintiff upon the trial that previous to the opening of the 
store at 450 Gratiot avenue he had goods stored in the barn upon 
the premises at 378 Gratiot avenue and upstairs in the dwelling, 
varying in value from $2,500 to $4,000, and that these goods were- 
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not embraced in any of the above-mentioned statements. This 
stock he called his “reserve stock”; that after the opening of the 
store at 450 Gratiot avenue he movea into it the reserve stock 
which had been stored in the barn and dwelling house above refer- 
red to and bought other goods; and he gave evidence to show that 
the value of his stock at 450 Gratiot avenue at the time of the 
fire was upwards of $7,000 exclusive of the fixtures. 

After the defendants had entered the plea of the general issue, 
with notice thereunder of special matter, they made ‘a motion for 
a change of venue to the Wayne circuit court. This motion was 
based upon affidavits showing that the defendants were foreign 
corporations; that the plaintiff was a resident of the city of De- 
troit ; that the witnesses in the cases, both for plaintiff and defend- 
ants, were residents of the city of Detroit; and that the expense 
of bringing witnesses to the St. Clair circuit would be large. The 
plaintiff filed an affidavit in opposition to the motion, in which, 
among other things, he swore that soon after the fire representa- 
tives of the defendants had threatened to cause the plaintiff trou- 
ble and annoyance, and also that they had threatened his arrest, 
and had circulated reports concerning plaintiff which had resulted 
in injuring his credit and standing in the city of Detroit ; that they 
threatened that if he did not settle for a small amount they would 
delay the cases he might commence so as to keep him out of his 
money as long as possible, and had stated that they would keep the 
cases in court for several years. The affidavit further stated that 
it took fully a year after the commencement of a case in the Wayne 
circuit court before it could be reached, and that generally a case 
was not tried there within a year and a half after its commence- 
ment ; that plaintiff had employed counsel residing at Port Huron, 
where the St. Clair circuit court was held, and where the condition 
of the docket was such that the cases could be reached within a few 
months after being commenced there, and that Port Huron was a 
place easy of access from Detroit; that many of the witnesses of 
defendants were insurance men, and, while some of them made 
Detroit their headquarters, still they were away from home much 
of the time and could attend the trial in St. Clair County without 
inconvenience, and that plaintiff’s financial condition was such that 
a speedy trial was important to him. This affidavit was met by 
an affidavit of the defendants showing that cases were frequently 
advanced for trial in the Wayne circuit court, and many other 
circumstances tending to show that trials in the Wayne circuit 
court could be seasonably reached. This motion was submitted 
to the circuit court and denied. Exception was taken by defend- 
ants, and it is made the basis of the first assignment of error. 

[1] 1. This matter seems to us to have been one within the fair 
judicial discretion of the trial judge, and unless it can be said 
that that discretion was abused, this action of the circuit Judge 
should be affirmed. It will be noted that this motion was made 
after the defendants had pleaded in bar to the declarations, and 
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that all of the defendants are nonresidents of the state of Michi- 
gan. 

[2] We need but cite the cases of Haywood vs. Johnson, 41 
Mich. 598, 2 N. W. 926; Atkins vs. Borstler, 46 Mich. 553, 9 N. 
W. 850; and Cofrode vs. Judge, 79 Mich. 332, 44 N. W. 623.7 L. 
R. A. 511, to show that the provisions of section 10216 of the 
Compiled Laws does not apply to the instant cases. 

In the case of People vs. Swift, 138 N. W. 662, it was said: “In 
the early case of Greely vs. Stilson, 27 Mich. 153, it was said: ‘A 
motion for change of venue is, unless where otherwise provided 
by law, a matter which rests in discretion and is not a subject for 
review.’ It is, however, now recognized that where rulings on such 
motions are a clear abuse of discretion, manifestly subversive of 
justice, they may be reviewed and corrected on writ of error.” 

[3] And we also said in Johnson vs. Burke, 167 Mich. 349-354, 
132 N. W. 1017, referring to Haywood vs. Johnson, supra, that it 
appeared in that case the question was raised by motion supported 
by affidavit before pleading ; and that, after a defendant in a tran- 
sitory action had pleaded in bar of the action and submitted him- 
self to the jurisdiction of a court of general jurisdiction, he must 
be held to have waived the question of jurisdiction of the person. 
Can we say, as matter of law, that here was a clear abuse of dis- 
cretion manifestly subversive of justice? 

[4] The convenience of the parties, as well as of the witnesses, 
is to be considered by the court in such a case. It would ap- 
pear that even in the state of New York, where the court passes 
upon the question as a primary one,and not simply upon the ground 
of abuse of discretion, it has been held that the question of delay 
in trial is a proper question to be considered in a motion for 
change of venue, and that the convenience of witnesses is not 
entirely subserved by the consideration of accessibility, and that 
the condition of the calendar and the duration of the terms are 
equally relevant. King vs. Vanderbilt, 7 How. Prac. (N. Y.) 385; 
Archer vs. Mcllravy, 86 App. Div. 512, 83 N. Y. Supp. 727. We 
cannot say that there was here an abuse of discretion ; and, in our 
opinion, the court did not err in overruling the motion for change 
of venue. 

2. We cannot undertake to quote at length from the testimony 
in these cases; neither is it necessary to do so in order to consider 
the meritorious questions presented by the assignments of error. 

It was the claim of defendants that the evidence tended to shaw 
that there were many suspicious circumstances surrounding the 
fire; that it was impossible that the quantity of goods claimed to 
have been burned could have been contained in the place covered 
by the fire ; that there was evidence tending to show that the plain- 
tiff’s business was a losing one; that he was embarassed in his 
financial circumstances and in urgent need of money at the time 
of the fire; that the bank with which he dealt had refused to loan 
him money; that he had no such quantity of goods in stock as 
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claimed; that he sent his sole employee away from the store on. 
the night of the fire much earlier than usual; that he followed her 
to the other store, and then later returned to the store at 450 
Gratiot avenue, where the fire occurred; that the fire started in a 
remote part of the store, away from the stove, and that the 
plaintiff was the last person in the store before the fire; and that 
the fire was in a place not accessible to any one but the plaintiff 
at that time. It was further claimed that the plaintiff had had 
some difficulty with his wife, and there were many other circum- 
stances in evidence which, it was claimed, threw suspicion upon 
the plaintiff and his conduct. 

The circuit judge submitted the question of willful burning to 
the jury in the following language: “In considering these ques- 
tions of fact I do not deem it necessary for me to particularize 
the proofs of the parties that may tend to support the claims of 
each. These have been presented to you during the trial and on’ 
the argument, and much of the material proof has thus been pre- 
sented many times over. As to the question whether the plain- 
tiff himself set fire to the building or stock, as claimed by the de- 
fendant company, you are instructed that there being no direct 
proof that plaintiff caused the fire the fact can only be established 
by circumstantial evidence. You will recall all of these circum- 
stances as detailed by the evidence. This includes, of course, the 
financial conditien of the plaintiff, the statement made to the com- 
mercial agencies, the amount of stock actually in the store at the 
time of the fire, and all of the circumstances surrounding the 
closing of the store on the night of the fire as detailed by the 
evidence. In order to find that plaintiff purposely caused the fire 
and the consequent loss, you must be convinced that the greater 
weight of this circumstantial evidence establishes this fact. Un- 
less defendant has produced proof that clearly convinces you that 
plaintiff purposely caused the fire for the purpose of collecting 
the insurance in question, this defense has not been established. 
If such fact has been established by the proofs, then the case is at 
an end and your verdict must be for the defendant.” 

There was a motion for a new trial, and one of the grounds 
of the motion was that the court erred in instructing the jury that, 
“unless the defendant has produced proof that clearly convinces. 
you that the plaintiff purposely caused the fire for the purpose of 
collecting the insurance in question, this defense has not been 
established.” The motion for a new trial was denied and excep- 
tions duly entered, and the same question is raised by the assign- 
ments of error. 

In his opinion overruling the motion for a new trial, the 
learned circuit judge in part said: “The question as to plain- 
tiff’s setting fire to the stock in question was finally submitted to 
the jury despite the fact the court had concluded that the proof 
did not warrant it. At the close of the proofs and on discussion 
of the requests to charge, the court informed counsel for both 
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parties that he did not consider the proofs sufficient to raise a 
-question of fact for the jury on this issue. Counsel for plaintiff 
stated that, while he was of the same opinion, yet it might be 
-best to submit this question to the jury, together with all other 
facts and issues raised. While doubting the propriety of thus 
submitting a question upon which the proofs raised no issue, the 
matter was finally submitted. It is now my conclusion there were 
no proofs received that would warrant the jury in finding that 
plaintiff set fire to the stock of goods as alleged, and that it is 
therefore wholly immaterial whether or not the instruction given 
correctly stated the law as to the proof required to establish the 
-charge of arson.” 

[5] After a careful reading of this entire record, we are unable 
to agree with this statement of opinion of the trial judge. There 
was, in our opinion, sufficient in the evidence to carry this ques- 
tion to the jury; the charge being one of fraud and misconduct on 
the part of plaintiff. The evidence presented peculiarly a ques- 
tion of fact for the jury. Without characterizing these circum- 
stances, as claimed by the defendants, we think that they were 
matters to be addressed to the jury, who saw the witnesses and 
heard the testimony. It cannot be said that the testimony did 
not tend to prove the wrong claimed. Peoples vs. Evening News, 
51 Mich. 11-17, 16 N. W. 185, 691; Barnett vs. Insurance Co., 
115 Mich. 247, 73 N. W. 372. 7 

[6] It therefore being proper to submit this question to the 
jury, we are constrained to say that the court was in error in re- 
quiring a greater weight of proof than the ordinary preponder- 
ance of evidence and in requiring that the defendants should pro- 
duce proof which would clearly convince the jury that plaintiff 
purposely caused the fire. This court said in an early case: 
“There is no rule of law which adopts any sliding scale of belief 
in civil controversies.” The following cases will be found to be 
‘controlling upon this subject: Watkins vs. Wallace, 19 Mich. 
57-77; Elliott vs. Van Buren, 33 Mich. 49-51, 20 Am. Rep. 668; 
Peoples vs. Evening News, supra; Monaghan vs. Agricultural 
Fire Ins. Co., 53 Mich. 238-255, 18 N. W. 797; Ferris vs. Mc- 
‘Queen, 94 Mich. 367, 54 N. W. 164; Gumberg vs. Treusch, 103 
Mich. 543-555, 61 N. W. 872; Hoffman vs. Loud, 111 Mich. 156- 
158, 69 N. W. 231; McNaughton vs. Smith, 136 Mich. 368, 99 
N. W. 382; Arnold vs. Harris, 142 Mich. 275-278, 105 N. W. 
744; Walsh vs. Taitt, 142 Mich. 127-132, 105 N. W. 544; J. H. 
Worden Lbr., etc., Co. vs. Railroad Co., 168 Mich. 74-77, 133 N. 
‘W. 949; Madill vs. Currie, 168 Mich. 546-560, 134 N. W. 1004. 

But it is contended by plaintiff's counsel that the entire charge, 
when taken together, stated the law correctly, and our attention is 
-called to the following excerpt: “To establish these defenses, or 
either of them, the defendant company is in duty bound to produce 
.a preponderance or greater weight of evidence and such proofs as 
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convince your minds that plaintiff is guilty of such fraud and 
burning as voids the policy and prevents recovery.” 

[7] If it were to be conceded that the rule is here stated cor- 
rectly, this court has frequently held that when conflicting charges 
are given, one of which is erroneous, it is to be presumed that the 
jury may have followed that which was erroneous, and the verdict 
will be reversed. Grand Rapids, etc., R. Co. vs. Monroe, 47 Mich. 
152-154, 10 N. W. 179; Madill vs. Currie, supra. We are con- 
trained to hold that the portion of the charge covered by the ex- 
ception and assignment of error above referred to constitute prej- 
udicial error, for which the cases must be reversed. 

[8] 3. W have examined the assignments of error relating to 
the cross-examination of witnesses and are of opinion that the 
trial court applied too strict a rule in the cross-examination of the 
plaintiff and his wife by defendants’s counsel, relating to plain- 
tiff’s conduct. Where fraud is charged, a great latitude in cross- 
examination should be allowed. Barnett vs. Insurance Co., supra. 
We refer particularly to assignments of error 14, 15, and 23. 

[9, 10] 4. While the trial court refused to give certain of the 
requests of defendants’ counsel which are complained of in the 
assignments of error, an examination of the entire charge shows 
that the question covered by the requests were fairly submitted to 
the jury, and we do not think it was the duty of the court to single 
out a particular transaction, or the testimony of a particular wit- 
ness in the case, but that it is better practice to challenge the atten- 


tion of the jury carefully to the entire evidence upon the sub- 
ject. This seems to have been done by the trial court. We find no 
other reversible error in the record. 

For the error in the charge above pointed out, the judgment in 
each case is reversed, and new trials are granted. 


SPRINGFIELD COURT OF APPEALS. 


MIssourI. 


PACE et AL. 
vs. 


AMERICAN CENT. INS. CO.* 


1. APPEAL AND ERROR—RESERVATION OF GROUNDS OF RE- 
VIEW—MOTION FOR NEW TRIAL. 

An instruction not complained of in the motion for a new trial could not 
be considered on appeal. 

{For other cases, see Appeal and Error, Cent. Dig. §§ 1697-1699; Dec. 
Dig. § 292.) 





* Decision rendered, July 7, 1913. Rehearing denied, July 25, 1913. 
158 S. W. Rep. 802. 
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.2, APPEAL AND ERROR—WAIVER OF ERRORS. 


A matter as to which no point was made by appellant in its brief was 
waived by it. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 4256-4261; Dec. Dig. 
§ 1078.) 





Cos tee 


3. INSURANCE—BREACH OF CONDITION—KEEPING BOOKS, 
PAPERS, AND SAFE—FORFEITURE—WAIVER. 


The provision of a fire insurance policy that insured should keep his in- 
ventories and books of account securely locked in a fireproof safe at 
night and at all times when the building was not actually open for 
business, or in some place not exposed to a fire which would de- 
stroy such building, and that failure to keep and produce such books 
and inventories would render the entire policy void, where in the na- 
ture of conditions subsequent; a breach of which did not work a for- 
feiture unless the insurer so elected, and which might be waived ex- 
pressly or by implication. 


(For other cases, see Insurance, Cent. Dig. §§ 852, 853, 941; Dec. Dig. §§ 
335, 372.) 


pe i EAN 
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4. INSURANCE — BREACH OF CONDITION — FORFEITURE — 
WAIVER. 

Where inventories and books of account, required by an insurance policy 
to be kept in a fireproof safe or place where they would not be 
exposed to a fire which would destroy the insured goods, were not 
kept in accordance with such provisions, but were left in the building 
and destroyed by fire, but after the fire, with knowledge of such facts, 
the insurer’s agent and adjuster directed insured to secure invoices 
of all goods purchased from the date of the inventory to the time of 
the fire, and secure a statement of their bank deposits, and forward 
them to the insurer with proof of loss which insured did, thereby 
incurring expense or loss of time, the forfeiture, by reason of the 
failure to keep or produce the inventories and books of account, was 
waived. 

(For = cases, see Insurance, Cent. Dig. §§ 1071-1077; Dec. Dig. § 

390.) 


5. PLEADING—DEFENSES—DENIALS. 


Where, in an action on an insurance policy, the first defense, after 
admitting the execution of the policy, denied each and every allegation 
of the petition except as thereinafter specifically admitted, such de- 
fense was neither a general nor a special denial, and defendant’s de- 
fense rested upon the particular allegations of the other defenses. 

(For other cases, see Pleading, Cent. Dig. §§ 244, 253, 254, 257, 258; Dec. 
Dig. § 120.) 












6. TRIAL—INSTRUCTIONS—WEIGHT OF EVIDENCE—TESTI- 
MONY AS TO ORAL STATEMENTS. 

Where numerous witnesses testified to conversations with plaintiff con- 
tradictory to his testimony, it was not erroneous to charge that evi- 
dence of verbal statements made by plaintiff should be considered by 
the jury with care and caution on account of the liability of the 
witnesses to forget, misunderstand, or misconstrue what was really 
said and intended; his not being a precautionary instruction as to ad- 
missions or declarations by plaintiff, but only as to the testimony of 
witnesses as to what it was claimed he said. 


(For other cases, see Trial, Cent. Dig. §§ 413. 436, 439-441, 446-454, 456- 
466; Dec. Dig. § 194.) 
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7, INSURANCE—ACTIONS—PLEADING—REPLY—WAIVER. 

In an action on an insurance policy, where defendant pleaded a forfeiture, 
plaintiffs, in their reply, were not required to allege the specific facts 
upon which they relied as disclosing a waiver of the forfeiture, but 
were properly permitted to prove such waiver under a general denial 
of the allegations of the answer. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. Dig. 
§ 645.) 
8. NEW TRIAL—GROUNDS—SURPRISE. 


In an action on a fire insurance policy, where it was a conceded fact that 
insured had not complied with provisions requiring inventories and 
books of account to be kept in a fireproof safe, defendant was not 
entitled to a new trial on the ground that it was surprised by plain- 
tiffs’ evidence as to acts of the adjuster claimed to constitute a waiver 
of the forfeiture since it should have known that plaintiffs must be 
relying upon a waiver. 

(For other cases, see New Trial, Cent. Dig. §§ 190-194; Dec. Dig. § 95.) 


Appeal from Circuit Court, Texas County; L. B. Woodside, 
Judge. 

Action by G. E. Pace and another against the American Central 
Insurance Company. Judgment for plaintiffs, and defendant ap- 
peals. Affirmed. 


LAMAR, LAMAR & LAmMar, of Houston, for Appellant. 

DooLrty & Hrerr and W. E. Barron, all of Houston, and W. 
P. Eumer, of Salem, for Respondents. 

Rosertson, P. J. 

On July 13, 1911, the defendant issued to the plaintiffs its pol- 
icy, insuring them against loss from fire for one year to an 
amount not exceeding $1,500 on their stock of merchandise, lo- 
cated in Houston, Texas County, consisting principally of jewelry, 
optical goods, watch repairs, etc., and other merchandise usually 
kept for sale in a jewelry store, and on October 31, 1911, a fire 
occurred which destroyed the entire stock of goods then in the 
building. About 10 days or two weeks after the fire the adjuster 
for the defendant appeared at Houston. Previous to his arrrival it 
had been rumored that Mr. Pace, one of the plaintiffs, had burned 
the stock. Up to that time no proofs of loss had been made out, 
and the plaintiffs’ books and some of their invoices had been 
destroyed in the fire, except it was claimed that the ledger was at 
the home of the plaintiff Pace. 

The local agents for the defendant company and the adjuster 
submitted to the plaintiffs a nonwaiver agreement, reading as fol- 
lows: “It is hereby mutually understood and agreed by and be- 
tween (G. E.) Pace and (Clark) Dooley, doing business under 
the firm name of Pace & Dooley, parties of the first part, and the 
American Central Insurance Company of St. Louis, Mo., party 
of the second part, that any action taken by said party of the 
second part in investigating the cause of fire or investigating and 
ascertaining the amount of the cash value and of the loss and 
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damage to the property of the parties of the first part, caused by 
fire alleged to have occurred on the 31st day of October, 1911, 
shall not modify, waive, or invalidate any of the conditions of the 
(or any) policy of the party of the second part, held by the parties 
of the first part, and shall not modify, waive, or invalidate any 
rights whatever of either of the parties to this agreement. The 
intent of this agreement is to preserve the rights of all parties here- 
to, and provide for an investigation of the fire, and the determi- 
nation of the cash value immediately before the said fire, and of 
the amount of the loss or damage thereto by said fire, in order that 
the parties of the first part may not be delayed unnecessarily in 
their business, and in order that the amount of the cash value and 
of the loss and damage may be ascertained without regard to the 
liability of the party of the second part.” This the plaintiff re- 
fused to sign. 

Both of the plaintiffs testified that the adjuster told them, 
after they refused to sign this nonwaiver agreement, after the 
question was raised as to the fire being causd by plaintiff Pace, 
and after adjuster was advised that the books and inventories had 
been lost and destroyed, to go to the banks and get all of the 
checks, and to go back to the time of the last invoice, which was 
in March, 1911, and get invoice bills for all goods bought and 
placed in the store since the date of that inventory, secure a state- 
ment of bank deposits and, add these amounts for goods bought 
since the inventory to the inventory, and then take the amount of 
sales, as shown by the bank deposits, and substract that from the 
inventory, and make the proof of loss, attaching those papers to 
it. The plaintiffs employed a party to make the proof of loss in 
that manner, which he substantially did, and thus disclosed the 
amount of the loss to be $2,278.87. ‘The proof of loss was veri- 
fied by plaintiff Pace on December 9, 1911, and delivered to de- 
fendant. 

On January 31, 1912, the plaintiffs filed their suits in the cir- 
cuit court of Texas County alleging the execution and delivery of 
the pelicy, the total destruction by fire of the stock of goods in 
the building, and that the loss and damage to the plaintiffs caused 
by the fire was $2,278,87; that they had given due notice and 
made proof of loss and fully executed and performed all of the 
conditions, stipulations, and requirements on their part to be per- 
formed, and the refusal of the defendant to pay. 

To this petition the defendant answered; the first defense 
reading as follows: “Comes now the defendant in the above-en- 
titled cause, and for answer to plaintiffs’ petition contained except 
such as are hereinafter specifically admitted.” 

The second defense was a denial that plaintiffs had complied 
with the terms and conditions of the policy, or that they had 
sustained loss or damage to the property covered by the policy in 
any amount “as alleged in said petition,” and denied that defend- 
ant was indebted to the plaintiffs in any sum whatever. 
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The third defense alleges that the policy contained the following 
provisions : 

“Warranty to Keep Books and Inventories and to Produce 
Them in Case of Loss. 

“The following covenants and warranties on the part of the as- 
sured, and conditions on the part of the American Central Insur- 
ance Company of St. Louis, Mo., are hereby made part of the 
policy, to which this clause is attached :— 

“(1) The assured will take an itemized inventory of stock here- 
by insured at least once in each calendar year, and unless such 
inventory shall have been taken within twelve (12) months 
prior to the date of this policy, the same shall be taken in detail 
within thirty (30) days, and, upon demand of the assured, the 
unearned premium for the unexpired time of this policy shall be 
returned. 

“(2) The assured shall keep a set of books, which shall clearly 
and plainly present a complete record of the business transacted, 
including all purchases, sales and shipments of said stock, both 
for cash and credit from the date of the inventory or inventories 
provided for in the first section of this clause, and during the 
continuance of this policy. 

“(3) The assured will keep such books and last inventory, and 
also last preceding inventory, securely locked in a fireproof safe 
at night and at all times when the building mentioned in this policy 
or the portion thereof containing the stock described therein, is 
not actually open for business; or, failing in this, the assured will 
keep such books and inventories at night and at all such times in 
some place not exposed to a fire, which would ignite or destroy 
the aforesaid building; and, in case of loss, the assured specifi- 
cally warrants, agrees, and covenants to produce such books and 
inventories for the inspection of said company. 

“In the event of failure on the part of the assured to keep and 
produce such books and inventories for’the inspection of said 
company, this entire policy shall become null and void, and such 
failure shall constitute a perpetual bar to any recovery thereon.” 

And also that the plaintiffs failed to comply with said conditions 
in the policy in that they did not take and preserve an inventory ; 
that they did not keep a set of books as provided for; that they 
did not keep said books and inventories securely locked in a fire- 
proof safe at night at all times when the building containing the 
property mentioned in said policy was not open for business, or 
at such times in some place not exposed to fire which would 
destroy the said building; that the fire occurred in the nighttime 
when the store was not open for business; that by reason of the 
failure of the plaintiffs to comply with this provision of the policy 
it became null and void, and the plaintiffs were not entitled to 
recover; and that they failed and refused to produce the books 
and inventories. 

The fourth defense alleges that the policy contains the provi- 
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sion that the defendants shall not be liable beyond the actual 
cash value of the property at the time of the loss, and alleged that 
it did not know and had no means of knowing the exact amount of 
depreciation in the value of the stock after the day the policy was 
written, but that “it is informed and believes, and charges the 
facts to be, that after the execution and issuance of said policy 
the said stock of property mentioned therein rapidly ran down and 
depreciated in value, and was diminished by sales therefrom, so 
that a short time prior to the fire but a small amount of the prop- 
erty originally covered by said policy remained therein, the ex- 
act amount of which the defendant is unable to state by reason of 
the failure and refusal of the plaintiffs to comply with the terms 
and conditions of said policy in keeping and preserving inventories 
and books as provided in said policy,” and that whatever remained 
of said property was secretly and clandestinely removed before 
the fire and was not thereby destroyed. 

The fifth defense alleges the burning of the stock of goods by 
the plaintiff Pace. 

The sixth defense alleges a provision in the policy that, if the 
assured conceals or misrepresents in writing or otherwise any 
material fact or circumstance concerning the said insurance or the 
subject thereof, or in case of any fraud or false swearing by the 
assured, either before or after the loss, then the entire policy shall 
become null and void, and alleges the fact to be that the plaintiff 
Pace, after the fire, for the purpose of defrauding the defendant, 
made out and swore to and presented to the defendant, in an 
effort to induce it to pay him $1,500, certain papers stating that 
the cash value of the property destroyed by the fire was $2,278.87, 
when in truth and in fact he knew the property was not destroyed 
by fire; that such an amount of property was not in the build- 
ing at the time of the fire; that he falsely and fraudulently pre- 
sented to the defendant certain papers purporting to be duplicated 
invoices for goods and’ articles purchased, and claimed that the 
goods mentioned in the invoices were destroyed by the fire, while 
knowing that such was not the fact. 

To this answer the plaintiffs filed a reply in which they denied 
each and every allegation contained therein. 

The court in behalf of the plaintiffs, instructed the jury as 
follows: 

No. 1: “The plaintiffs sue the defendant on a policy of fire in- 
surance a the policy is admitted, and the evidence shows that it is 
conceded that the fire occurred. Plaintiffs are entitled to recover 
in this case, unless the defendant has established one or more of 
the defenses set up by it and as hereinafter defined in these in- 
structions. If you find for the plaintiffs, they are entitled to re- 
cover, and you will allow them $1,500, if the value of the goods 
insured and destroyed equal or exceed the sum of $2,000; if, how- 
ever, the value of the goods insuréd and destroyed by said fire 
is less than $2,000, then you will allow the plaintiffs, if you find 
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for them, an amount equal to three fourths (34) of the value of 
said insured goods at the time of the fire; but in no event can 
your verdict be for more than $1,500.” 

No. 2: “The court instructs the jury that, although you may 
believe the evidence that the inventory and books of account pre- 
senting a record of the business transaction from the date of the 
inventory until the time of the fire were not kept by the plain- 
tiffs in accordance with the terms of the policy, or if they were 
made and kept in accordance with the terms of the policy, but 
were left in the building and destroyed by the fire, yet, if the 
state agent of the company visited the locality of the fire after the 
occurrence of the loss, and if he was the defendant’s adjuster and 
as such was informed and became possessed of the knowledge that 
said inventory and books were not kept by the plaintiffs in ac- 
cordance with the terms of the policy or were destroyed by said 
fire, and, after becoming possessed of such knowledge, directed 
and instructed the plaintiffs to secure the invoice bills of all the 
goods which they had purchased from the date of the inventory 
to the time of the fire, and secure a statement of the deposits of 
the plaintiffs in the banks and forward the same, with the proofs 
of loss to the defendant company, and if you further find that 
said plaintiffs did secure said invoice bills and statement in ac- 
cordance with the direction and request of the said state agent, 
and did forward the same to the defendant with the proofs of 
loss, as directed by said agent, and if plaintiffs incurred any ex- 
pense or loss of time in securing said invoice bills and statements 
of deposits from said banks, then the defendant has waived any 
right to forfeiture of said policy by reason of the failure of the 
plaintiffs to keep or produce said inventories and books of ac- 
count.” 


No. 3: “The court instructs the jury that one of the defenses 
1elied upon by the defendant to defeat the plaintiffs’ recovery in 
this case is that the plaintiff G. E. Pace intentionally caused the 
fire for the purpose of destroying said goods. If the plaintiff G. 
E. Pace did intentionally cause said fire, then the plaintiffs are 
not entitled to recover in this case; but the burden of proving 
this defense is on the defendant, and must be shown by a pre- 
ponderance of the evidence, and in case said defense is not estab- 
lished you will find for the plaintiffs as to this defense. The 
preponderance of the evidence does not mean the greater number 
of witnesses, but it means that the evidence produced on the part 
of the defendant to sustain such defense must be stronger and 
more convincing to your mind of the truth thereof than the evi- 
dence to the contrary.” 

No. 4: “And evidence of verbal statements made by plaintiff 
Pace should be considered by you with care and caution on ac- 
count of the liability of the witnesses to forget, misunderstand, 
‘or miscontrue what was really said, and intended.” 
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_ At the request of the defendant the court gave the following 

instructions :— 

No. 1: “The court instructs the jury that, under the terms of 
the policy sued on, the plaintiffs are in no event entitled to recover 
an amount in excess of three-fourths of the cash market value 
of the merchandise mentioned in said policy in said building at the 
time of said fire.” 

No. 2: “The court instructs the jury that if you believe from 
the evidence that the defendant G. E. Pace, either by himself or 
with others, set or caused to be set the fire which burned the build- 
ing in which the property covered by the policy in question was 
located, then your verdict should be for the defendant; and the 
defendant is not required to prove that said G. E. Pace caused the 
burning of said building by direct and positive testimony, that is, 
by any person who saw said fire set, but may establish such burn- 
ing by plaintiff by proof of facts and circumstances from which 
it may be reasonably inferred.” 

No. 3: “The court instructs the jury that one of the defenses 
in this case is that the plaintiff G. E. Pace set or caused to be set, 
either by himself or with others, the fire which consumed the 
building in which the property covered by the policy sued on was 
situated, and that defendant is not required to establish that the 
plaintiff set or caused to be set said fire beyond a reasonable doubt, 
but is only required to prove such fact by a preponderance of the 
testimony.” 

No. 4: “The court instructs the jury that the defendant was. 
required under the law to furnish and deliver to plaintiffs blanks 
for plaintiffs’ use in making out proofs of loss, and the act of the 
company in furnishing said blanks did not waive any of its 
rights under said policy.” 

No. 5: “The court instructs the jury that it devolves upon the 
plaintiffs to establish to your satisfaction by a preponderance of 
the evidence the amount and value of the property covered by said 
policy, which was in said building at the time of the fire and was 
destroyed thereby.” 

No. 6: “The court instructs the jury that the policy sued on 
only covers the stock of merchandise therein while situated in the 
building described in said policy, and that the defendant is not 
liable in any event for any of said stock of merchandise which was 
not in said building and destroyed by fire, and the burden of 
showing the amount and value of said stock of merchandise in 
said building at the date of said fire is upon the plaintiffs.” 

The court of its own motion gave the following instruction :— 

“The court instructs the jury that one of the conditions of the 
policy sued on is that the entire policy is to be void, if the insured 
has concealed or misrepresented in writing or otherwise any 
material facts or circumstances concerning the insurance, or if the 
interest of the insured in the property be not truly stated therein, 
or in any case of any fraud or false swearing by the insured, 
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touching any matter relating to the insurance or the subject 
thereof, whether before or after the loss. Now if you find from 
the evidence that any portion of the stock of merchandise insured 
was not destroyed, and that the plaintiff G. E. Pace, knowing 
said fact, willfully made a claim for the same with intent to 
collect the insurance on property that was not destroyed, then 
such act would constitute such fraud as to avoid the policy, and 
in such case the plaintiffs cannot recover in this case. In this 
connection, however, the court instructs you that in order to 
avoid the policy on this ground you must find from the evi- 
dence that said Pace knew that certain property covered by 
the insurance, as above set forth, was not destroyed by the fire, 
and that he willfully made a claim for payment therefor with 
the intent to cheat and defraud the defendant, and the fact that 
he may have given to customers a watch or watches to wear 
while fixing theirs, and omitted to state such facts in the proofs of 
loss, if such omission was on account of the fact being over- 
looked or forgotten by him at the time, and if it was not willfully 
omitted for the purpose of collecting from the defendant for 
property not destroyed, then such act would not be such a fraud 
as to avoid the policy.” The defendant asked and was refused 
the following instructions :— 

No. 1; “The court instructs the jury that under the pleadings 
and the evidence your verdict should be for the defendant.” 

No. 2: “The court instructs the jury that under the terms and 
conditions of the policy sued on no officer, agent, or representative 
of the defendant company had the power to waive any of the 
provisions or conditions of said policy, unless written thereon 
and attached to said policy.” 

No. 3: “The court instructs the jury that there is no evidence 
in the case which would warrant you in finding that the defend- 
ant is estopped to insist upon a compliance with all the provisions 
of the policy sued on on the part of the plaintiffs.” 

No. 4: “The court instructs the jury that the evidence in 
this case is not sufficient to authorize a finding by the jury that 
the defendant herein has waived a compliance on the part of the- 
plaintiffs with all the conditions of the policy sued on.” 

No. 5: “The court instructs the jury that the plaintiffs agreed’ 
by the terms of the policy sued on that they would take an item- 
ized inventory within 30 days after the date of said policy, if one 
had not been taken within 12 months prior thereto, and that said 
plaintiffs would also keep a set of books which would clearly and’ 
plainly present a complete record of the business transacted by 
plaintiffs, including all purchases, sales and shipments of said’ 
stock, both for cash and credit, from the said (date) of said in- 
ventory or inventories and during the life of said policy, and 
agreed by the terms of said policy to keep said books and in- 
ventory and the last preceding inventory securely locked in a 
fireproof safe at night and at all times when the building con-. 
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taining the property insured was not actually open for business, 
-or, failing to keep such inventories and books in a fireproof safe, 
that they should keep them at all such times in some place not 
exposed to a fire which would destroy said building, and that in 
-case of loss plaintiffs would produce such books and inventories 
for the inspection of this defendant, and that said policy pro- 
vides that in the event of a failure on the part of the plaintiffs to 
keep and produce said books and inventories for the inspection 
-of the defendant, then said policy should become null and void, 
and unless the plaintiffs have shown by a preponderance of the 
evidence that said books and inventories were made, and kept, 
and produced, as above stated, then plaintiffs are not entitled to 
recover, and the burden of showing a compliance with the above 
terms and conditions of said policy is upon the plaintiffs.” 

No. 6: “The court instructs the jury that the question of waiver 
on the part of the defendant of a compliance by plaintiffs with 
the conditions of the policy sued on is one of intention on the part 
of the defendant company or its agents, and that the burden of 
proof is upon the plaintiffs to establish such waiver to your satis- 
faction by a preponderance of the evidence, and although you 
may find that the defendant’s agents told plaintiffs, or one of 
them, to get duplicate invoices of the goods purchased by plain- 
tiffs, yet unless you further find by a preponderance of the evi- 
dence that at such times defendant’s agents intended to waive the 
failure on the part of the plaintiffs to keep an inventory in an 
iron safe and to keep a set of books showing purchases and sales, 
both for cash and credit, in said safe, then you will find that 
there was no waiver.” 

No. 7: “The court instructs the jury that if you find and be- 
lieve from the evidence that after the fire the plaintiff G. E. Pace 
fraudulently presented in his purported proofs of loss items for 
the payment which he knew had not been destroyed, then such 
fraud would avoid said policy, and you should find the issues 
for the defendant.” 

The verdict of the jury was for plaintiffs in the sum of $1,500. 

[1] In making up the proof of loss there were included therein 
-certain goods which were not destroyed by the fire, but the plain- 
tiffs claim that this was an honest mistake, and the jury so found 
under instruction No. 3, given by the court of its own motion. 
Under those facts the court told the jury that the policy was not 
rendered void. This instruction is not complained of by the de- 
fendant in its motion for a new trial, and therefore cannot now 
be considered by us. Hoke vs. Central Twp. Farmers’ Club, 194 
Mo. 576, 584, 91 S. W. 394. 

Under the method adopted by the plaintiffs in making their 
proofs of loss, they did not take into consideration their accounts 
for goods sold on credit, but that proposition is included within 
the said instruction No. 3, so far as the question of invalidating 
the policy is concerned. Upon the issue that this error in the 
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proof of loss may have reduced the value of the goods destroyed 
below an amount that would authorize a recovery of $1,500 
(three-fourths of the value of the goods burned) the jury neces- 
sarily passed, when passing upon the value of the stock destroyed 
at the time of the fire as submitted to them in other instructions ; 
there being sufficient evidence that the sales on credit would not 
reduce the loss below $2,000. 

[2] The third defense seeks to defeat this action for the alleged 
failure of plaintiffs to take an inventory or inventories; failure 
to keep a record of the business transacted including .purchases, 
sales, and shipments, both for cash and on credit, from the date 
of the inventory; and failure to keep them in a fireproof safe. 
In the allegation of the defendant’s answer there is no specification 
as to which inventory it was claimed plaintiffs had failed to 
take, whether the yearly one or one within 30 days after the 
policy was issued. As the testimony discloses one was taken in 
March, 1911, and no point is made by the appellant in its brief 
as to the question of the taking of an inventory, the defendant 
waived that point. 

[3] The plaintiff, as to this defense, places its main insistence 
on the iron safe clause. It has been said in a well-considered 
opinion, in the case of Carp vs. Queen Ins. Co., 116 Mo. App. 
528, 542, 92 S. W. 1137, that such provisions in a policy are in 
the nature of conditions subsequent, the breach of which does 
not work a forfeiture unless the insurer so elects, and that such 
conditions may be waived expressly or by implication. 

[4] Instruction No. 2, given in behalf of the plaintiffs, tells the 
jury the facts therein hypothetically submitted constitute waiver. 
According to the testimony of the witnesses offered in behalf 
of the defendant, plaintiff Pace advised the adjuster that their 
books had been burned; that the adjuster told him he wanted 
their inventories and books; and that plaintiff Pace kept asking 
the adjuster what to do, and the adjuster said, “I cannot advise 
you; read your policy,” and also sought to have the nonwaiver 
agreement signed by the plaintiffs, which they refused to do. It 
forcibly appeals to us that, instead of the adjuster advising the 
plaintiff Pace to read his policy, a more candid course would have 
been to then and there have told Pace that the policy was void by 
reason of the failure to comply with the ironsafe clause, if he did 
not intend to waive it. At that time the question had already 
been raised that the fire was caused by Pace. The adjuster, ac- 
cording to the statement of defendant’s witnesses who were 
present, knew that the iron-safe clause had not been complied 
with, and it occurs to us that, if he expected to rely upon the 
forfeiture which might thereby be enforced, it was his duty to 
come out in the open and so state, without quibbling or advising 
the insured to read his policy. If the defendant intended to rely 
upon the forfeiture, it would have been an easy matter for the 
adjuster to have boldly and emphatically so stated. A reading 
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of the policy would not have convinced Pace that the defendant 
intended to enforce the forfeiture. 

In the case of Springfield Steam Laundry Co. vs. Insurance Co., 
151 Mo. go, 98, 52 S. W. 238, 240 (74 Am. St. Rep. 521), where- 
in was involved the question of forfeiture of the policy on ac- 
count of foreclosure proceedings, it is said: “She evidence 
showed that the agent had power to issue policies, that he was 
advised of the advertisement of the property for sale under the 
mortgage, and that he took no action toward the cancellation of 
the policy.”” And it was there held that a forfeiture of the 
policy was waived. 

In the case of Myers vs. Casualty Co., 123 Mo. App. 682, 
687, 101 S. W. 124, 126, in discussing grounds for forfeiture for 
failure to give notice of an injury under an accident policy, it is 
said: “In such case a waiver of the forfeiture may result from 
the conduct of the insurer, and it may be stated as a rule that, 
where the insurer with knowledge that a cause of forfeiture ex- 
ists so conducts himself * * * that the latter is justified in 
believing the right of forfeiture will not be invoked, and is led 
thereby into the expenditure of time or money in presenting his 
demand to the insurer, the waiver will be presumed. ‘The in- 
sured has the right to rely on the implied assurance contained in 
such conduct, and, after he has acted on it, the insurer will not be 
permitted to hark back and deny liability on the ground his prior 
actions show he had voluntarily abandoned the claim.” 

Had the plaintiffs not received any instructions from the ad- 
juster as to the manner and method of preparing their proof of 
loss, and had the case been presented solely on what the defend- 
ant’s witnesses testified the adjuster said and did, it would then 
have been a very close question if a case of waiver had not there- 
by been made for submission to the jury. 

The conduct of the defendant’s adjuster in this case, as hypo- 
thetically submitted to the jury in plaintiffs’ instruction No. 2 
and resolved in the affirmative by them, or to preclude the defend- 
ant from further insisting on its iron-safe clause. Defendant 
contends that said instruction should have permitted the 
jury to exercise its discretion in determining whether or 
not the facts there hypothetically stated constituted waiver; 
but however that may be we are satisfied with our conclusion - 
that there is in this case no reversible error in giving that 
instruction. In the opinion in Bowen vs. Insurance Company, 69 
Mo. App. 272, 278, there is quoted with approval the following 
from a decision of the New York Court of Appeals: “It may 
be asserted broadly that, if in any negotiations or transactions 
with the insured after knowledge of the forfeiture, it (the com- 
pany) recognizes the continued validity of the policy, or does 
acts based thereon, or requires the insured by virtue thereof to do 
some act or incur some trouble or expense, the forfeiture is, as a 
matter of law, waived, and it is now settled in this court after 
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some difference of opinion that such a waiver need not be based 
upon any new agreement or estoppel.” 

“In a case where the evidence of waiver is so convincing that 
reasonable men could not differ as to the result thereof, the court 
is authorized to declare a waiver as a matter of law.” Burgess 
vs. Insurance Co., 114 Mo. App. 169, 180, 89 S. W. 568, 571. 
The facts found by the jury under plaintiffs’ intruction No. 2, 
we think come up to this standard, and such facts eliminate all 
others insisted upon by the defendant. In Hollenbeck & Co. vs. 
Insurance Co., 133 Mo. App. 57, 64, 113 S. W. 217, an instruction 
declared, as a matter of law, that certain conduct amounted to 
a waiver, and it was approved. 

[5] The first defense of the answer of the defendant in this 
case, it will be observed, is neither a general nor a special denial, 
and defendant’s entire defense, therefore rests upon the particular 
allegations contained in its answer. Dezell vs. Fidelity & Cas. 
Co. 176 Mo. 253, 279, 75 S. W. 1102. 

[6] The defendant especially complains of the alleged error in 
the court’s giving instruction No. 4 in behalf of the plaintiffs. 
While that instruction has not impressed us as one to be followed 
in all cases of this kind, there is some authority supported by 
reason for such an instruction in a case like this, where nu- 
merous witnesses testified to conversations with plaintiff Pace 
contradicting him. It will be observed that this instruction has 
no reference whatever to statements which the jury may have 
believed Pace made, but is confined to the testimony of witnesses 
who have undertaken to narrate upon the witness stand what 
it was claimed he said off of the witness stand and before the trial. 
This is not a precautionary instruction as to any admissions or 
declarations by the plaintiff Pace. 

In the case of Connor vs. Railroad, 181 Mo. 397, 416, 81 S. W. 
145, 150, in discussing the distinction between instructions as 
to statements made by the parties to a suit in conversation pre- 
vious to the trial and statements made on the witness stand to the 
jury, it is said that the former are related to the jury by another 
witness, while in the latter case the statements are made by a party 
to the suit as a witness. “In the former it is appropriate for 
the court to tell the jury the legal way of weighing such state- 
ments.” 

[7] The defendant insists that the plaintiffs in their reply to its 
answer should have alleged the specific facts upon which they 
relied as disclosing a waiver of the forfeiture provision of the 
policy on account of the failure of the plaintiffs to comply with 
the iron-safe clause. It has been the rule in this state from a 
very early date up until the present time, in actions upon insur- 
ance policies, to admit proof of waiver without requiring the 
waiver relied on to be alleged in the pleadings. Andrus vs. 
Insurance Ass’n 168 Mo. 151, 161, 67 S. W. 582. 

[8] The defendant, in its motion for a new trial, alleged as 
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one of its grounds therefor that it had been surprised by the tes- 
timony of the plaintiffs to the effect that the adjuster had re- 
quested them to prepare their proof of loss in the manner above 
stated, and that not anticipating any testimony of this character 
they did not have the adjuster present at the trial, and that when 
this testimony was adduced by the plaintiffs they did not have the 
opportunity to communicate with or secure the testimony of said 
adjuster, or any other person to contradict said testimony, and 
that if the adjuster had been present at the trial he would have 
contradicted the same. Clearly the court committed no error in 
refusing to grant a new trial on such ground. 

The defendant should have known that since it was a con- 
ceded fact that the plaintiffs had not complied with the iron-safe 
clause and were suing to enforce their policy that they must 
be relying upon the waiver of any forfeiture provisions in the 
policy in that regard. 

Upon the whole we think there is no reversible error present in 
the case. The judgment is affirmed. 

Sturgis, J., concurs. Farrington, J., not sitting. 


SUPREME COURT OF MISSOURI. 


STATE ex reL BARKER, Arty. GEN. 
US. 
ASSURANCE CO. OF AMERICA Et AL,.* 


MONOPOLIES—FIRE INSURANCE—COMBINATION OF FOR- 
EIGN INSURANCE COMPANIES—ILLEGALITY. 


Foreign insurance companies, authorized to do and actually doing business 
in the state, may not combine to suspend operation in the state and 
cancel policies written by them, because of an unwillingness to accept 
a statute radically changing the conditions of doing business, though 
each may individually of its own motion leave the state and cancel 
each policy it has in force therein, provided the policies contain a 
stipulation permitting cancellation. 


(For other cases, see Monopolies, Cent. Dig. § 14; Dec. Dig. § 18.) 


2. MONOPOLIES — FIRE INSURANCE — REGULATIONS—STAT- 
UTES—VALIDITY. 

Rev. St. 1909. §§ 10298-10338, prohibiting any trust to control the premium 
to be paid for insuring property against loss by ‘fire, lightning, or 
storm, or to maintain the premiums when so fixed, applies to insurance 
companies in the state and is valid. 


(For other cases, see Monopolies, Cent. Dig. § § 145 Dec. Dig. 18.) 


* Decision rendered, June 28, 1913. 153 S. W. Rep. 640. 
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3. STATUTES—IMPLIED REPEAL. 


A provision in a statute that all laws in conflict with it are repealed 
repels any conclusion that laws not in conflict are repealed, and laws 
not in conflict remain in full force. 


(For other cases, see Statutes, Cent. Dig. §§ 225, 226; Dec. Dig. § 157.) 


4. MONOPOLIES—REGULATIONS—STATUTES—REPEAL. 


The Legislature, in enacting Laws 1911, p. 267, regulating insurance 
against loss by fire, lightning, hail, windstorm, and sprinkler leak- 
age and premiums thereon, did not intend to repeal the anti-trust 
laws of the state. 

(For other cases, see Monopolies, Cent. Dig. § 9; Dec. Dig. § 10.) 


5. STATUTES—TITLE—SUFFICIENCY. 


Laws I0QII, p. 267, entitled “An act to regulate insurance against loss or 
damage by fire, lightning, hail, windstorm and sprinkler leakage, and" 
the rates of premium thereof, and to provide penalties for the vio- 
lation of its provisions,” if construed to repeal the anti-trust laws of 
the state, is invalid under Const. art. 4, § 28, providing that no bill 
shall contain more than one subject which shall be clearly expressed’ 
in its title, because the title does not call to the attention of the 
Legislature the subject of the anti-trust laws. 


(For other cases, see Statutes, Cent. Dig. §§ 139, 161, 162, 163; Dec. Dig. 
§ 410%.) 


6. MONOPOLIES — FIRE INSURANCE — REGULATION — STAT- 
UTES—CONSTRUCTION. 


The provision in Laws 10911, p. 160, § 4, authorizing any one or more fire 
insurance companies, singly or jointly, to employ, for the making of 
a general basis of schedules and rates and the filing thereof, the ser- 
vices of experts, at most repeals only the clause in Rev. St. 1909, § 
10301, which forbids agreements among insurance companies to fix 
the premiums to be paid for insuring property, and does not author- 
ize companies to conspire to charge a fixed rate irrespective of the 
ruling of the Insurance Commissioner as to reasonableness of rates, 
and does not authorize foreign insurance companies, permitted to do: 
and actually doing business in the state, to conspire to withdraw from 
the state or to limit the number of companies which will do business. 
therein or to cancel insurance in force in the state. 


(For other cases, see Monopolies, Cent. Dig. § 9; Dec. Dig. § 10.) 


7. INJUNCTION—FOREIGN CORPORATIONS—VIOLATION OF 
LAW—QUO WARRANTO—TEMPORARY INJUNCTION. 

The court in quo warranto against foreign fire insurance companies, li- 
censed to do and actually doing business in the state, to punish them 
for violating the anti-trust laws, has jurisdiction to issue 2 temporary 
injunction in aid of the proceedings to preserve the statu quo pending 
the proceedings. 


(For other cases, see Injunction, Cent. Dig. §§ 305, 306; Dec. Dig. § 136.) 


In Banc. Quo warranto by the State, on the relation of John 
T. Barker, Attorney General, against the Assurance Company of 
America and others. Demurrer to information overruled, and 
temporary injunction granted. 

This is an information, in the nature of a quo warranto, in- 
stituted in this court against the respondents, foreign fire insur- 
ance companies, duly authorized and licensed to do business im 
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this state, to fine and otherwise punish them for violating the 
laws of the state regarding pools, trust, conspiracies, and dis- 
criminations. 

The information charges that :— 

“The Amazonia Fire Insurance Company and others * * * 
are fire insurance corporations organized under the laws of other 
states or foreign countries, and are doing a fire insurance busi- 
ness in the state of Missouri, and at all the dates hereinafter 
mentioned were duly organized to do such business in the state 
of Missouri, having heretofore complied with the laws of the 
state of Missouri authorizing foreign fire insurance corporations 
to do business in this state; and at all times hereinafter men- 
tioned respondents were engaged in the business of writing fire 
insurance contracts, policies, and agreements insuring property 
from loss by fire or other causes, and conducting generally a 
fire insurance business throughout the state of Missouri; and 
that for many years respondents and each of them have been 
doing business in the state of Missouri with the consent of the 
state as foreign corporations and engaged in insuring property 
for the citizens and residents of Missouri against loss by fire and 
-otherwise. That on the day of April, 1913, each and all of 
respondents unlawfully, illegally, and willfully misused and abused 
their said franchises, rights, and privileges as foreign fire in- 
surance companies authorized to do business under the laws of 
the state of Missouri in this, to wit: That on said date each of 
said respondents did create, enter into, become a member of, and 
participate in a certain pool, trust, agreement, combination, con- 
federation, or understanding with each other and with other 
fire insurance corporations and associations of persons (whose 
names are unknown) against public policy and in restraint of 
trade, in this, to wit: That on said date each and all respondents 
unlawfully, illegally, and willfully entered into an agreement to 
suspend operation and withdraw from sale all fire insurance in 
the state of Missouri on the 30th day of April, 1913, and un- 
lawfully agreed to refuse to accept, write, issue, or sell any in- 
surance on any properties located in said state of Missouri, and 
unlawfully agreed to withdraw from said state of Missouri by 
concerted movement simultaneously on said 3oth day of April, 
1913, and thus leave the citizens of the state of Missouri with- 
out adequate fire insurance protection, and unlawfully agreed 
to cancel all fire insurance policies heretofore written in the state 
of Missouri, which said action on the part of said respondents, 
if carried out, as they now propose, will cause a calamity in the 
financial world in said state of Missouri and leave the citizens 
of said state without any adequate fire insurance. 

“Your informant further informs the court that the said un- 
lawful agreement, combination, confederation, and conspiracy 
will affect the trade, traffic, and commerce in this state, and that 
the same will be hindered, injured, and retarded, and the people 
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of the state will, after said 30th day of April, 1913, be denied the 
right to purchase fire insurance and to protect themselves and 
their property against loss by fire. 

“Your informant further informs the court that the general 
nature and object of the said combination, conspiracy, and con-~ 
federation, so made as aforesaid, is to act in a concerted manner, 
simultaneously, and with a view to crippling and destroying the 
financial credit of the state of Missouri and the people therein, 
and to deny to the state of Missouri and the people therein the 
right to protect their property by insurance against loss or dam- 
age by fire, and such conspiracy, confederation, and agreement 
is against public policy, in restraint of trade, and is intended at 
‘one blow to crush the entire business and commerce of the com- 
monwealth of the state of Missouri. 

“Your informant further informs the court that respondents 
and each of them are associated together in a common organiza- 
tion or interest called the ‘Western Insurance Bureau,’ which 
bureau is organized for the purpose of controlling the insurance 
‘business of the United States and particularly in Missouri, and 
for the further purpose of controlling, managing, regulating, and 
conducting the entire insurance business in the state of Missouri, 
and that respondents and each of them are members of such in- 
surance organization and association, and, by the scheme of said 
association and respondents and each of them, such association is 
authorized and empowered to and does approve rules and reg- 
ulations for the government of the entire association and all of 
the members thereof and of each and all of the respondents herein, 
and when said rules and regulations are so fixed, as they now 
‘are, each member and each respondent herein is called upon and 
required and compelled by the rules of said association and by the 
rules of the respondents herein to obey, and that said associa- 
tion and that each of respondents do obey such rules, and that 
when said respondents created, entered into, and became a mem- 
‘ber of and participated in such illegal agreement and combination 
and understanding with each other and with such association to 
suspend business and withdraw all fire insurance from sale in the 
state of Missouri, and to withdraw by such concerted action 
from such state, each of said respondents are required and com- 
manded, by the rules and understanding beween the said asso- 
ciation and respondents and each of them, to comply therewith 
and to suspend operation in said state of Missouri and to with- 
draw therefrom and to withdraw from sale all fire insurance in 
said state, and such understanding, agreement, confederation, 
and combination is an abuse of the corporate privileges of each 
of said respondents and in violation of the laws of the state of 
Missouri, against public policy, and is in restraint of trade. 

“Your informant further informs the court that there has 
been promulgated by said association and by each of respondents 
herein, and approved by such association and by each of re- 

Vol. *-XLII.—95 
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spondents herein, rules for the control of the members thereof by 
which it is provided that no member of such association of in- 
surance companies, including each of the respondents herein, shall 
write or sell insurance in the state of Missouri after April 30, 
1913, and each of said respondents, as members of such insur- 
ance association and individually, has illegally agreed to suspend 
operation and withdraw from sale all fire insurance in said state 
of Missouri on said April 30, 1913, and to withdraw in a con- 
certed movement from said state of Missouri, and that by the 
rules of such association each and all of the respondents herein 
are compelled and required to withdraw from said state of Mis- 
souri, and to suspend operation therein, and to withdraw from 
sale all fire insurance in said state, so that said association of in- 
surance companies and the. respondents herein have placed in 
the power of such insurance association to authorize and compel 
each insurance company named herein to immediately withdraw 
from said state of Missouri, and to suspend operation therein, 
and to withdraw from sale all fire insurance in said state, thus 
leaving the people of the state of Missouri without any pro- 
tection against loss by fire, and to prevent citizens of the state of 
Missouri from securing any fire insurance and thus injure and 
destroy the commercial value of the state of Missouri, and to 
deprive the citizens of said state of Missouri of the right which 
the have heretofore enjoyed of having their property insured 
by said respondents or either of them against loss by fire, and that 
each of said respondents entered into such illegal agreements 
with the express and avowed purpose. of injuring and destroying 
the credit and commercial value of the state of Missouri. 

“Your informant further informs the court that the object and 
purpose of such association which met as aforesaid on April—, 
1913, was and is to stifle competition in the insurance business in 
the state of Missouri by withdrawing its membership and refusing 
to write insurance and thus lessen competition in the insur- 
ance business in said state of Missouri, and to deny to the 
citizens of said state of Missouri the right to purchase 
fire insurance, and each and all members of such association 
and the respondents herein are banded together for a com- 
mon cause to injure and destroy the value of the property in the 
state of Missouri and are acting in a rebellious and retaliatory 
manner and are now threatening to immediately suspend opera- 
tion and to withdraw from the state of Missouri in a concerted 
movement on the 30th day of April, 1913, and that respondents 
and each of them are now actively and earnestly engaged in 
carrying out said purpose by the use of every means known to. 
them, and are now preparing to and are ‘suspending business 
and withdrawing fire insurance from sale in the state of Mis- 
souri, and are refusing, by reason of such concerted movement 
and for the purposes aforesaid, to insure property against loss. 
by fire in the state of Missouri. 
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“Your informant further informs the court that these respond- 
ents and each of them, in order to carry out the scheme of such 
association to create a monopoly in the insurance business in 
the state of Missouri and lessen competition, have combined and 
conspired and confederated with each other and with other mem- 
bers of said association (whose names are unknown) and with 
the officers and agents and members of other associations in 
similar insurance business, and organized for a similar purpose 
to harass and embarrass the citizens of the state of Missouri, 
and to injure and destroy the business of the citizens of the 
state of Missouri, and to destroy the commercial credit of the 
state of Missouri and thus create a financial panic in said state 
of Missouri and a calamity which will affect each and every citizen 
of the state of Missouri of the right to purchase insurance on 
their buildings and other property. 

“Your informant further informs the court that in futherance 
of such illegal conspiracy and agreement on the part of respond- 
ents, these respondents and each of them and the association afore- 
said have issued circulars containing declarations that they will 
suspend operation in the state of Missouri, and withdraw there- 
from, and refuse to write or sell insurance therein, and that they 
will cause all members of said association, including each of 
respondents, to cease from writing or selling insurance in the 
state of Missouri and to cause them to suspend operation therein, 
thus leaving the people of the state without any fire protection, 
and that respondents, in pursuance of such illegal understanding, 
agreement, and conspiracy, are now threatening to withdraw 
from the state of Missouri by a concerted movement on April 
30, 1913, and are threatening to refuse to write or sell insurance 
on property in the state of Missouri after such date. 

“Your informant further informs the court that the respond- 
ents herein constitute practically three-fourths of the fire insur- 
ance companies doing business in the state of Missouri and per- 
haps more, and that by reason of such illegal acts and conduct 
on the part of the respondents and each of them, coupled with 
their recent threats to withdraw from the state of Missouri, the 
people of this state will be left without any fire protection and the 
business of the state and of the citizens therein will be seriously 
impaired, the commercial loan value of buildings destroyed, and 
the citizens will be denied the right to protect themselves against 
loss by fire, and that each of said agreements and each of them is 
in restraint of trade, against public policy, and in violation of 
the law. 

“Your informant further informs the court that by reason of 
the premises said respondents and each of them have since the— 
—— day of April, 1913, and up to the present time, grossly 
offended against the laws of this state and willfully and flagrantly 
abused and misused their rights, authority, and franchises and 
have willfully and unlawfully assumed and unlawfully and will- 
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fully usurped authorities and privileges not granted to said cor- 
porations by the laws of the state of Missouri by entering into 
and becoming a member of said trust, combination, confedera- 
tion, agreement, and understanding as aforesaid; and, in pur- 
suance of the aforesaid agreement, combination, trust, confed- 
eration, and understanding so made and maintained as afore- 
said, respondents are now, in the state of Missouri, unlawfuly 
and wilfully carrying out the provisions of said combination 
and confederation and threatening to leave the state of Missouri 
and to suspend business therein and to withdraw fire insurance 
from sale in said state on said 30th day of April, 1913, thus 
leaving the citizens of this state without any protection against 
loss by fire, and are now unlawfully and willfully attempting 
to carry out such unlawful agreement, combination, and under- 
standing, and that the acts and agreements of the respondents, 
insurance corporations, as herein set forth, constituted a willful 
and malicious perversion of the franchises granted to said insur- 
ance corporations by the state of Missouri and is illegal and will- 
ful usurpation of privileges and authorities not granted said 
respondents by the state of Missouri, to the great and permanent 
injury of the entire public. 

“Wherefore your informant, prosecuting in this behalf for 
the state of Missouri, asks that each of these respondents be ad- 
judged guilty of creating, entering into, and becoming a member 
of and participating in a certain pool, trust, agreement, combi- 
nation, confederation, or understanding with each other and 
other fire insurance corporations, and that such agreement, un- 
derstanding, and conspiracy, so entered into, be declared illegal 
and void, and respondents and each of them be forbidden to 
again enter into such illegal agreements, combinations, and con- 
federations, and that their acts in becoming members of such 
combination, confederation, and understanding be declared void, 
and that respondents and each of them be fined in such sums as 
the court thinks will punish them and cause others to refrain 
from doing similar acts, and that the court will restrain re- 
spondents and each of them from canceling, in pursuance of 
this illegal agreement, all policies or agreements of insurance 
heretofore issued, or direct respondents and each of them to 
show cause why they should not be thus restrained, and for such 
other and further orders and relief as to the court shall seem 
meet, just, and proper.” 

Upon the filing of this information this court by an order 
duly made on April 28, 1913, the respondents and each of them 
were required to show cause why they and each of them should 
not be adjudged guilty as charged in the information of a con- 
spiracy in violation of their charter powers and licenses for their 
acts as aforesaid; and in addition to such order to show cause 
the respondents and each of them were restrained and enjoined, 
individually and as parties to such illegal conspiracy, agreement, 
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and understanding, from canceling any and all policies in force 
in this state in pursuance of and by reason of such illegal agree- 
ment. The respondents and each of them were given until the 
8th day of May, 1913, on which to respond to said order to show 
cause, and also in which to show cause why a temporary in- 
junction should not be issued against the respondents and each 
of them to prohibit them and each of them from canceling the 
insurance now in force on property in this state under and in 
pursuance of such illegal agreement. All of the respondents 
were duly served with process, and all appeared by counsel. That 
on the 8th day of May, 1913, the defendants the Stuyvesant 
Insurance Company and the Pacific Fire Insurance Company 
filed their answers by their respective attorneys and all of the 
other defendants appeared and filed their general demurrer to the 
bills and complaints of the state. The Massachusetts Fire & 
Marine Insurance Company appeared for this purpose by their 
attorneys, Jones, Hocker, Hawes & Angert. The St. Paul Fire 
& Marine Insurance Company appeared by their attorney, Clyde 
Taylor. The Buffalo-German Insurance Company appeared by its 
attorney, Bruce Barnett. All of the other respondents appeared 
by their attorneys, Judson & Green, F. W. Lehman, Thos. Bates 
et al., and filed their general demurrers herein. 

The grounds of the demurrer are :— 

First. That the petition does not state facts sufficient to con- 
stitute a cause of action against them or any of them. 

Second. That the state is not entitled to the relief prayed for 
or any other relief in this cause. 

Third. That there is no law prohibiting the defendants or 
either of them from entering into the agreement of the nature 
set out in the information. 


Joun T. Barker, Atty. Gen., and W. M. Fircn, Asst. Atty. 
Gen., for Relator. 

Jupson, GREEN & Henry and LEHMANN & LEHMANN, all of 
St. Louis, Bares & Epcerron, of Chicago, Ill., and Jones, 
Hocker, Hawes & AnceErt, of St. Louis, for certain Respond- 
ent. 

Bruce BarRNeEvt, of Kansas City, for certain Respondent. 

Ciype Taytor, of Kansas City, for certain Respondent. 


Woopnson, P. J. 

1. At this stage of the case there are only two legal propositions 
presented for determination, and they are presented by the 
demurrer. The first is Does the petition state facts sufficient to 
constitute a cause of action? and the second, Has this court the 
authority to issue a restraining order or injunction in aid of a 
cause of action over which this court has jurisdiction to hear and 
determine? We will dispose of these questions in the order 
stated. 
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[1] Attending the first: Counsel for respondents clearly and 
tersely state their position regarding this proposition in the fol- 
lowing question propounded, viz.: “Must foreign insurance com- 
panies, doing business in this state, continue to do such business, 
even though they are unwilling to accept the terms and condi- 
tions prescribed by the statute upon which the business may be 
done, and especially where as here those terms and conditions were 
radically changed by the state after the companies came into its 
jurisdiction and the companies have never assented to the 
change?” As an abstract legal proposition, no court, in my opin- 
ion, would hesitate a moment to answer that question in the 
negative; but that question does not incorporate the entire case 
presented by the information filed by the Attorney General. In 
other words, his charges are broader than the question in this: He 
charges that the “respondents did create, enter into, become a mem- 
ber of, and participate in, a certain pool, trust, agreement, com- 
bination, confederation, or understanding with each other and with 
other fire insurance companies and associations of persons (whose 
names are unknown) against public policy and in restraint of trade 
in this, to wit: That on said date each and all respondents unlaw- 
fully, illegally, and willfully entered into an agreement to sus- 
pend operation and withdraw from sale all fire insurance in the 
state of Missouri on the 30th day of April, 1913, and unlawfully 
agreed to refuse to accept, write issue, or sell any insurance on 
any properties located in said state of Missouri, and unlawfully 
agreed to withdraw from said state of Missouri by concerted 
movement simultaneously on said 30th day of April, 1913, and 
thus leave the citizens of the state of Missouri without adequate 
fire insurance protection, and unlawfully agreed to cancel all fire 
insurance policies heretofore written in the state of Missouri, 
which said action on the part of said respondents, if carried out, 
as they now propose, “would cause great damages,” etc., to the 
state and the citizens thereof. By this language it is seen that 
the Attorney General does not seek to prevent any one or all of 
the respondents acting for itself or themselves individually, upon 
its or their own volition, from leaving the state or to prevent 
such companies, if so acting from canceling any or all of their 
policies insuring property in this state; but he does seek to pre- 
vent respondents from leaving the state in a body or as a body 
to cancel all of their policies in this state in pursuance to the 
unlawful, illegal, and willful conspiracy he alleged they have 
entered into for the purpose of damaging the state and the citi- 
zens thereof. 

There is a broad distinction between the two propositions. 
Under the former each and every one of the respondents may 
individually, of its own motion, leave the state and cancel each 
and every policy it has in force therein, if it sees proper to so 
do, provided, of course, the policy contains a provision permit- 
ting its cancellation. But not true under the latter proposition, 
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because respondents have no more legal right to unlawfully 
agree to do a lawful thing than they have to agree to do an un- 
lawful act. State ex inf. vs. Standard Oil Co., 218 Mo. loc. cit. 
367, 116 S. W. 902, and the cases cited. If any one or more of 
the respondents feels itself or themselves aggrieved because of 
the enactment of the statutes of 1913, known and called the “Orr 
Acts,” then there is no valid reason, legally or morally, why it or 
they should not be permitted to leave the state, but in doing so 
they have no legal or moral right to enter into an unlawful con- 
spiracy with themselves or with other companies and by agree- 
ment in pursuance thereof induce or agree with all the others 
to leave in a body or severally, for that matter, if it is, as stated, 
done in pursuance to such unlawful conspiracy. This principle 
of law is so well settled in England and America, under both the 
common law and the statutes governing the same, it seems to 
me that it would be useless to cite authorities in support thereof. 

Since writing the above, it has occurred to my mind, that the 
writer had occasion to consider the principle underlying this case 
in the case of Lohse Patent Door Co. vs. Fuelle, 215 Mo. 421, 114 
S. W. 997, 22 L. R. A. (N. S.) 607, 128 Am. St. Rep. 492. That 
case involved the questions of unlawful conspiracies to injure 
others and the authority of the court to resort to injunctive re- 
lief in aid thereof. Counsel for respondent in that case cited 
the case of Hunt vs. Simonds, 19 Mo. 588, which seems to hold 
to the contrary, but we refused to follow the doctrine announced 
in that case and followed the better considered cases, which are 
as old as the common law, which hold that two or more persons 
have no legal right to unlawfully conspire to injure another, 
even though each separately had the legal right to do what the 
combination had agreed to do. ° 

We are therefore of the opinion that the respondents had no 
legal right, by agreement, to withdraw from the state, in a body, 
in pursuance to said unlawful agreement or to cancel their poli- 
cies upon property in this state in pursuance to said agreement. 

II. If we correctly understand the position of counsel for re- 
spondents, they do not as a general proposition seem to contro- 
vert the proposition stated and conclusions reached in paragraph 
1 of the opinion but insist that, at the time of the making and 
entering into the agreement or conspiracy complained of, there 
was no law in this state which prevented them from so doing. 
This insistence, in our opinion, is untenable. 

[2] Prior to 1911 the business of fire insurance was by ex- 
press terms included within the anti-trust laws of the state. See 
chapter 98, R. S. 1909. This chapter paced under the ban “any 
pool, trust, agreement, * * * to regulate, control or fix 
* * * the price or premium to be paid for insuring property 
against loss or damage by fire, lightning or storm, or to maintain 
said price when so regulated or fixed.” This statute was sus- 
tained as valid and applying to insurance companies in State ex 
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inf. vs. Insurance Cos., 150 Mo. 113, 51 S. W. 413. This chap- 
ter, it is insisted, in so far as it related to insurance companies, 
was appealed in 1911 by what was known as the “Oliver Law.” 
Laws of Missouri, 1911, pp. 267-271. We must therefore con- 
sider the following matters as a basis for this proceeding as to 
whether or not the anti-trust laws are in force in this state, as 
regards insurance companies, so as to prohibit them from en- 
tering into the agreement complained of in the information filed 
by the Attorney General in this case. 

Counsel for respondents contend that the Oliver Law (Laws 
IQII, pp. 267-271, §§ I to 12, inclusive) repealed all prior laws 
of the state applicable to that subject, which are contained in 
article 1, c. 98, R. S. 1909, entitled “Pools, trusts, conspiracies 
and discriminations.” 

[3] The Oliver Act which was approved March 18, 1911, does 
not purport in terms to repeal any pre-existing laws, but upon the 
contrary section 11 by necessary implication repels any such con- 
clusion to be drawn therefrom, for it in express terms provides 
that “all laws and parts of laws in conflict with this act are 
hereby repealed,” and consequently all laws and parts of laws not 
in conflict therewith are not repealed thereby but are left in full 
force and effect. That is the common sense of the language 
used and the clear design the Legislature had in mind when it 
enacted it» The Oliver Act. however, was in express terms 
repealed by an act of the Legislature approved March 29, 1913 
(Laws of 1913, p, 382). And by an act of the Legislature ap- 
proved March 29, 1913 (Laws 1913, pp. 549 to 555, inclusive), 
repealed article 1 of chapter 98, R. S. 1909, composed of sections 
10298 to 10313, both inclusive, entitled “Pools, trusts, conspiracies 
and discriminations,” and re-enacted in lieu thereof to be known 
as article 1, c. 98, R. S. 1909, entitled “Pools, trusts, conspiracies 
and discriminations.” The only difference between the article 
repealed and the one enacted is that the latter added to the for- 
mer a new section numbered 10313a. This new section prescribes 
what shall be prima facie of guilt in prosecutions of insurance 
companies for violating the provisions of said article, but what the 
object or purpose of the framer of the bill was, or the intention 
of the Legislature in enacting it, is not clear, for if the Oliver 
Act repealed said article 1, as counsel for respondent contend, 
then there was no useful purpose served by the Legislature re- 
pealing it again on March 29, 1913, and, if not repealed thereby, 
then I can see no wise purpose in repealing it in one breath and 
re-enacting it in the next. 

[4] But, whatever may have been the purpose of the Legis- 
lature in so acting, it has but little or no bearing upon the question 
in hand, namely, Were there any anti-trust laws in force in this 
state at the date of the formation of the conspiracy complained 
of in the information? By reading the Oliver Act, it will be seen 
that neither the title thereto nor the body of the bill mentions or 
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refers to pools, trusts, conspiracies, or discriminations, nor to the 
chapter or articles of the statutes containing said laws. It is. 
therefore perfectly clear to my mind that the Legislature had! 
no such purpose in view. 

(5) But, suppose it be conceded that the Legislature did intend. 
thereby to repeal the anti-trust laws of the state in so far as they 
relate to fire insurance companies, then the act would be uncon- 
stitutional, null and void, because there is nothing contained in the 
title of the bill calling that subject to the attention of the legis- 
lators, as commended by section 28 of article 4 of the Constitu- 
tion, which, in so far as is here material, reads as follows: “No 
bill * * * shall contain more than one subject, which shall be 
clearly expressed in its title.” The title of the act reads: “An act 
to regulate insurance against loss or damage by fire, lightning,. 
hail, windstorm and sprinkler leakage, and the rates of premium 
thereof, and to provide penalties for the violation of its provi- 
sions, with an emergency clause.” Clearly there is nothing in this.- 
title that points to the anti-trust laws of the state like a sign- 
board points to a city, as was stated by Judge Sherwood in the- 
case of St. Louis vs. Witzel, 130 Mo. 600, loc. cit. 613, 31 S. W. 
1045, 1049, in the following language: “The evident object of 
the provision of the organic law relative to the title of an act was. 
to have the title like a guideboard, indicate the general contents of 
the bill, and contain but one general subject which might be ex- 
pressed in a few or a greater number of words. If those words 
only constitute one general subject, if they do not mislead as to» 
what the bill contains, if they are not designed as a cover to 
vicious and incongrous legislation, then the title can stand on 
its own merits, is an honest title, and does not impinge on consti- 
tutional prohibitions.” 

[6] But, independent of that, there is nothing contained in the 
body of the Oliver Act which can form even a plausible basis for 
the contention that it repeals the anti-trust laws of the state, in 
so far as they refer to fire insurance companies, without it is 
the following language contained in section 4 thereof, which reads 
as follows: “Provided further, * * * any one or more of 
such companies singly or jointly may employ for the making of 
such general basis schedules and rates and the filing of the same: 
the services of such experts as it, or they, may deem advisable for 
such purpose.” Should it be conceded that it was the design of 
the Legislature, by this provision of that section, to repeal the- 
anti-trust laws in so far as authorizing the companies in making. 
and fixing rates are concerned, yet there is nothing contained in 
this record which that respondents or any of them have availed 
themselves of that clause by complying with its provisions im 
reference to filing with the Insurance Commissioner general and 
special schedules of rates for each city, town, or village in the- 
state, etc. But waiving that point, and conceding that they have- 
fully complied with all of said act, yet it cannot be seriously- 
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contended that said clause of said section 4 of the Oliver Act 
repeals anything contained in the anti-trust laws, except that 
‘clause of section 1031, R. S. 1909, which forbids all agreements 
among insurance companies to fix the “price or premium to be 
paid for insuring property against loss or damage by fire, light- 
ning or storm,” etc., yet that act does not authorize them to com- 
bine or conspire for the purpose of charging a fixed rate irres- 
pective of the ruling of the Insurance Commissioner as to the 
reasonableness of that rate, nor does it authorize them to con- 
spire for the purpose of withdrawing from the state or to limit 
the number of companies which shall do business herein, nor for 
the purpose of preventing the writing of all insurance available 
or limiting the amount of insurance that may be written in the 
-state, nor for the purpose of canceling any or all insurance now in 
force herein. This is too plain for argument. 

Moreover, when we consider the growth and great evils of the 
trusts and combines and the legislation enacted in almost if not 
all of the states and territories of the Union and by the Congress 
of the United States to suppress and destroy them, it is almost in- 
conceivable to believe that it was the design of the Legislature 
of this state, at a single stroke, to repeal all laws regarding this, 
one of the oldest and greatest trust that exists in the country. If 
I remember correctly, this is one of the first trusts this court 
declared was illegal, and in consequence thereof imposed heavy 
fines against the various companies which were members thereof. 
I am therefore firmly of the opinion that not only the anti-trust 
laws of the state, common law or statutory, are in full force and 
effect, but also that the information filed charges a good cause of 
action against the respondents. 

[7] Ill. This brings us to the consideration of the question, 
Has this court the jurisdiction to issue a restraining order or 
temporary injunction which is in aid of or ancillary to the quo 
warranto proceeding pending herein? When this question was 
first suggested, I was of the opinion that we had no such authority, 
but after a thorough investigation of the question I have changed 
my mind and am now of the opinion that this court has that 
power. 

Mr. High, in his estimable work on Injunctions (4th Ed.) pp. 
7, 8, and 11, §§ 4, 5, and 7, in treating of temporary injunctions, 
among other things says :— 

(4) The sole object of an interlocutory injunction is to pre- 
serve the subject in controversy in its then condition and, without 
determining any question of right, merely to prevent the fur- 
ther perpetration of wrong or the doing of any act whereby the 
right in controversy may be materially injured or endangered. 
It cannot be used for the purpose of taking property out of the 
possession of one party and putting it into the possession of 
another, nor does it go to the extent of ordering defendant to 
aindo what he has already done, since it might thereby be produc- 
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tive of as much injury to defendant as that of which the party 
aggrieved complains. The jurisdiction, therefore, being exercised 
to prevent the further continuance of injurious acts rather than 
to undo what has already been done, on an interlocutory applica- 
tion for an injunction courts of equity will only act prospectively 
and will interpose only such restraint as may suffice to stop the 
mischief complained of and preserve matters in statu quo. And, 
where the granting of an interlocutory injunction involves the 
decision of a novel question of law of grave importance and 
serious difficulty, the injunction should be denied. And the court 
should not, upon an interlocutory application, enter a final decree 
granting a perpetual injunction.” 

(5) It is to be constantly borne in mind that, in granting 
temporary relief by interlocutory injunction, courts of equity in 
no manner anticipate the ultimate determination of the questions 
of right involved. They merely recognize that a sufficient case has 
been made out to warrant the preservation of the property or 
rights in issue in statu quo until a hearing upon the merits, with- 
out expressing and indeed without having the means of forming 
a final opinion as to such rights. And, in order to sustain an 
injunction for the protection of property pendente lite, it is not 
necessary to decide in favor of plaintiff upon the merits nor is it 
necessary that he should present such a case as will certainly 
entitle him to a decree upon the final hearing, since he may be 
entitled to an interlocutory injunction, although his right to the 
relief prayed may ultimately fail. Nor is the decision of the 
court in granting or refusing a preliminary injunction conclu- 
sive upon either the court or parties on the subsequent dispo- 
sition of the cause by final decree.” 

“(7) Except in cases of special injunctions to stay waste or 
prevent other irreparable injury, the bill should generally show 
some primary equity in aid of which the injunction is asked, and 
the relief is granted as ancillary to or in support of the primary 
equity whose enforcement is thus sought. And it is incumbent 
upon the party seeking relief by interlocutory injunction to show 
some clear legal or equitable rights and a well grounded apprehen- 
sion of immediate injury to those rights.” 

The information in this case charges the respondents with a 
violation of the anti-trust laws of the state, and that thereby they 
have usurped authority and powers not granted to them by their 
licenses to do business in this state, for which the Attorney Gen- 
eral asks that they be fined and otherwise punished ; and in addi- 
tion thereto the information charges that respondents in pur- 
suance to said usurpation and abuse of power are threatening to 
and will commit an irreparable injury to the state and the citizens 
thereof, if not restrained or enjoined from so doing during the 
pendency of the suit. 

A similar question came before the Supreme Court of Ohio in 
the case of State ex rel. vs. Board of Supervisors, 70 Ohio St. 341, 
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71 N. E. 717. In that case, as in this, it was contended by the 
respondents that under the Constitution of that state the Su- 
preme Court had no jurisdiction to issue a temporary injunction 
in aid of the quo warranto proceeding therein pending. The 
‘ Constitution of Ohio in regard to issuing original writs is prac- 
tically the same as ours, and neither in express terms authorize 
the Supreme Court to issue an injunction ; but that court held that 
it had the implied or inherent authority to issue an injunction 
in aid of a quo warranto proceeding therein, over which it un- 
questionably had jurisdiction to try and determine. In discussing 
that question the court said: “It is urged that we are without 
authority to make the order which the motion contemplates. The 
present action is a resort to our original jurisdiction. That we have 
not original jurisdiction of suits for injunctions is entirely clear. 
If the language of section 5573, Revised Statutes, should 
be thought appropriate to confer it, the effect to be given to 
that section would nevertheless be indicated by section 2 
of article 4 of the Constitution, which ordains that ‘it (the 
Supreme Court shall have original jurisdiction in quo war- 
ranto, mandamus, habeas corpus, and procedendo, and such 
appellate jurisdiction as may be provided by law.’ Applying to 
this grant the maxim, ‘Expressio unius est exclusio alterius,’ the 
conclusion is irresistible that the General Assembly cannot add to 
the enumerated subjects of our original jurisdiction. Marbury 
vs. Madison, 1 Cranch, 137 [2 L. Ed. 60] ; Kent. vs. Mahaffy, 2 
Ohio St. 498. But our original jurisdiction in quo warranto is 
not doubted, and we have to inquire whether the desired order may 
be made in its exercise. In the consideration of that question the 
case of Yeoman vs. Lasley, 36 Ohio St. 416, is suggestive. The 
proceeding in this court was for the reversal of a judgment 
which the district court had rendered in a suit for the foreclosure 
of a mortgagor’s equity of redemption. An injunction was not 
sought in the original suit, nor was a right to that relief pre- 
sented to the court below or considered by it. The question for 
ultimate determination by this court was whether the district court 
had erred in the decision of the case which has been presented to 
it. But this court, upon an application originally made here, 
allowed an injunction in favor of one of the parties to the pro- 
ceeding in error and against his adversary for ‘the protection of 
the rights of the parties in the suit or matter under review on 
error.’ It is true that it is said in the opinion that in allowing 
the injunction the court was exercising appellate and not original 
jurisdiction. But as it was not a part of the jurisdiction invoked 
by the suit and exercised or refused by the district court, it could 
be regarded as appellate jurisdiction only because the order to be 
made was necessary to the proper and effective exercise of the 
appellate jurisdiction to preserve the judgment which the district 
court had rendered in the suit to foreclose. It has not been sug- 
gested, and it obviously could not be maintained, that our au- 





Fire, &c.| State ex rel. Barker, v. Ass. Co. of Amer. 1529 


thority for the exercise of the original jurisdiction which the 
Constitution confers upon us is less complete than for the ex- 
ercise of the appellant jurisdiction which we derive from the 
statutes. The pertinent inference from the case cited is that a 
court has authority to make any judicial order which, from the 
nature of the case, may be necessary to the effective exercise of 
its jurisdiction, whether original or appellate. Jurisdiction is 
the power to hear and determine the subject-matter in contro- 
versy between the parties to a suit. Authority to determine is 
exercised in the form of judgments, decrees, and orders, and it 
implies power to make all such orders as may be appropriate to 
the case presented and necessary to give practical effect to the 
final judgment, as well as to preserve the subject of the action, 
pending the final determination of the case. In Kerr et al. vs. 
Trego, 47 Pa. 292, it is appropriately said that ‘all bodies, except 
the Legislature, are under law, and therefore for all transgres- 
sions of the law are subject to the power established by the Con- 
stitution.’ This is a public action, and its subject is the adminis- 
tration of the laws which provide for the conduct of popular 
elections. The more limited subject or inquiry started by this 
motion is the administration of those laws pending the case in 
quo warranto. Since the principal action involves its incidents, 
the court of common pleas, which alone has original jurisdiction 
of suits for injunctions, cannot with propriety exercise that 
jurisdiction with respect to the subject of the action which is 
pending here; and it is entirely clear from the decisions already 
adverted to, as well as from the obvious force of the reasons in- 
volved, that those having the apparent right should be protected 
in the exercise of these public functions. The power to grant an 
ancillary injunction for that purpose is inherent in the court 
which has jurisdiction of the principal subject. The case is 
novel only in the application of familiar principles of obvious 
necessity. That ruling, in my opinion, is unquestionably cor- 
rect, for it would be useless for a court to try a cause if it had no 
authority or means by which it could enforce or protect the rights 
and interests of the parties involved therein after they had been 
adjudicated. 

It seems to me to be unanswerable to say that, where a court is 
given express authority to try a cause, it must also by impli- 
cation have the power to do all the things that are incident to 
that trial or are necessary to be done in order to carry into full 
force and effect the judgment or decree the law authorizes the 
court to render therein. Shull vs. Boyd (Mo.) 158 S. W. 313, 
not yet officially reported. 

It is not doubted but that this court has jurisdiction to try and 
determine a quo warranto proceeding, which this is, and if it is 
necessary, as it appears to be by the information filed in this case, 
to preserve the statu quo of the parties to the suit and the rights 
involved therein to issue a temporary injunction during the 
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pendency of the proceedings in order that full force and effect 
may be given to the judgment which may be rendered herein, 
then I think the court has the implied, if not the inherent power 
to issue a temporary injunction in aid of the quo warranto pro- 
ceeding. 

I am, therefore of the opinion that the demurrer should be 
overruled, and that a temporary injunction should issue. All 
concur as to paragraphs 1 and 2 (Bond J., in result), except 
Walker, J., who dissents from the opinion in toto. Lamm, C. J., 
and Graves and Bond, JJ., concur in the third paragraph; Bond, 
J., in result. Brown, Walker, and Faris, JJ., dissent as to the 
third paragraph. 


COURT OF CIVIL APPEALS OF TEXAS. 


Fr. WortH. 


FIDELITY PHENIX FIRE INS. CO. or New York, Et At. 
US. 


ABILENE DRY GOODS CO* 


1. INSURANCE—ADJUSTMENT OF LOSS—WAIVER AS TO AD- 
JUSTMENT. 

A provision in a tornado insurance policy that the insured should ex- 
hibit the property which remained after loss to any person desig- 
nated by the company as often as required, when reasonably con- 
strued, means only that the adjuster of the company should have a 
reasonable opportunity to examine the property, and when they 
refused to do so for 1o days after request from the defendant, dis- 
claiming any liability under the policy, the requirement was waived. 


(For other cases, see Insurance, Cent. Dig. §§ 1436-1438; Dec. Dig. § 576.) 


2. INSURANCE—ACTIONS ON TORNADO POLICY—EVIDENCE 
—ADMISSIBILITY. 

Where insurance companies defended an action upon a tornado insurance 
policy on the ground that the damage was caused by hail and not by 
wind and offered to show that six months prior to the loss a wind of 
equal velocity had not injured the goods, the evidence was inadmis- 
sible, where it did not affirmatively appear that the conditions at the 
time of the prior storm were the same as those at the latter, or that 
they were the same at the Weather Bureau where the velocity was 
measured as at the store where the damage occurred. 


(For other cases, see Insurance, Cent. Dig. §§ 1689, 1690, 1694; Dec. Dig. § 
658.) 


* Decision rendered, Jan. 11, 1913. Rehearing denied, Feb. 15, 1913. 
159 S. W. Rep. 172. 
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Appeal from District Court, Taylor County; John B. Thomas, 
Judge. 

Action by the Abilene Dry Goods Company against the Fi- 
delity Phenix Fire Insurance Company of New York and others. 
Judgment for the plaintiff, and defendants appeal. Affirmed. 


CRANE & CRANE, of Dallas, and Harry Tom KIn¢, of Abilene,. 
for Appellants. 
Kirsy & Davipson, of Abilene, for Appellee. 


Conner, C. J. 

The appellee company on February 3, 1912, instituted three- 
separate suits against the appellants, the Fidelity Phenix Fire 
Insurance Company of New York, the National Fire Insurance 
Company of Hartford, Conn., and the Northwestern National 
Insurance Company of Milwaukee, all corporations; but by 
agreement the three causes were consolidated and tried as one 
under the docket number 2,884. Each suit was upon a policy of 
tornado insurance, and the pleadings in the three causes are iden- 
tical except as to name and as to the amounts of damages 
claimed. The plaintiff alleged that on the 5th day of June, 1911, 
the insurance companies named issued the several policies to the 
plaintiff in the respective amounts of $4,000, $6,500, and $7,500,. 
and thai by the terms of the policies the defendants insured the- 
plaintiff for a period of one year from their date against loss. 
or damage by tornado, windstorms, or cyclone in an amount not 
to exceed the several sums stated in the policies. It was further - 
alleged that on the 31st day of July, 1911, while the policies were- 
in force, a stock of merchandise covered thereby and owned by 
the plaintiff company was damaged to the extent of $4,953.82, 
because of which, under the terms of the policies, the plaintiff 
was entitled to recover the respective sums of $1,100.77; $1, 
788.88 ; and $2,063.17. 

Besides a general denial each defendant specially pleaded,. 
among other things, first, that the policies covered only such 
damages as should be caused by water or rain entering the 
building through openings in the roof or walls made by the di- 
rect action of the wind, and that the loss or damage in question, 
if any, was caused by hail, and not by water or rain entering the 
building through openings in the roof or walls made by the direct 
action of the wind alone as the policies provided; and, second, 
that the plaintiff had not complied with a special provision of 
the policies to the effect that in event of a loss on the part of 
the insured it should forthwith protect the property from fur- 
ther damage, separate the damaged from the undamaged per- 
sonal property, and make complete inventory of the same stat- 
ing the quantity and cost of each article and the amount claimed 
thereon, and as often as required should exhibit to any person: 
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‘designated by the company all that remained of the property 
described in the policies. ; 

The plaintiff, by supplemental petition, answered that it did 
protect the property insured from further damage, and had 
separated the damaged and the undamaged personal property, 
making complete inventory of the same stating the quantity and 
cost of each article and amount of damage claimed thereon, and 
had offered to exhibit and did exhibit said property, both dam- 
aged and undamaged, to defendants’ adjusters, and that defend- 
-ants’ adjusters had been given ample opportunity to inspect and 
examine the same at all times from August 1 to August 11, 1911, 
but that said adjusters obstinately and repeatedly refused to go 
through and inspect said damaged goods for the whole of said 
ten days, by reason of all which it was charged that the de- 
fendants had waived the provisions that the insured shouid as 
-often as required exhibit tc any person designated by the defend- 
ants all that remained of said property, etc. 

The consolidated cause was submitted to a jury which re- 
turned a verdict in favor of the plaintiff against the defendants 
as follows: Northwestern National Insurance Company, $1,250; 
National Insurance Company of Hartford, $1,083.33 1-5;  Fi- 
delity Phenix Insurance Co. of New York, $666.662-3, and 
judgment was entered accordingly. 

The evidence is sufficient to support the evident conclusion of 
the jury, to the effect that on the evening of July 31, 1911, a 
windstorm arose and swept over the city of Abilene of such 
force as to blow out one or more of the windows in the second 
story of the brick building, within which the appellee company’s 
stock of merchandise was situated, and that immediately follow- 
ing such openings in the building made by the wind, rain and 
hail entered the building in such quantities as to flow down 
through floor and ceiling upon appellee’s stock of merchandise 
-and caused damages to the extent specified in the jury’s verdict. 
Thus far, appellants by their brief raise no question. 

[1] 1t is insisted first, however, that the undisputed evidence 
shows that the plaintiff failed to exhibit to persons designated 
by appellants, as provided in the policies and as often as re- 
quired, the damaged property. All of the evidence has been 
carefully examined; but we think it sufficient to state the sub- 
stance of that tending to support the verdict and judgment. It 
is to the effect that very soon after the storm the appellee com- 
pany proceeded to separate piece by piece the damaged from 
the undamaged merchandise, and on more than one occasion 
sought out the adjusters of the insurance companies, who came 
to the city of Abilene for the purpose of adjusting losses caused 
by the storm, and endeavored to get them to come and examine 
the damaged goods and determine the amount of loss, but that 
such adjusters refused to do so, one of them declaring that the 
companies were not liable and that they were going to refuse 
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to accept liability under the policies; that afte: such efforts to 
secure an adjustment had continued from about the Ist of Au- 
gust to the 11th, the plaintiff company placed the damaged 
goods back among those not damaged and began a sale of their 
stock, after which the adjusters demanded that the company 
reseparate the damaged from the undamaged goods, taking an 
inventory of the same, and exhibit such goods to the agents of 
the insurance companies, as provided in the policies; the insur- 
ance companies offering in this connection to pay the actual 
costs of the reinventory, but not acknowledging liability under 
the policies. Under such circumstances plaintiff company re- 
fused to take another inventory, and continued the sale of the 
damaged goods. 

The special provisions of the policies relied upon must re- 
ceive a reasonable construction, and we are of opinion that there- 
under the insurance companies were not given the right to 
arbitrarily demand an inventory and examination of the dam- 
aged goods after they had been given repeated opportunities to 
do so and had refused. The provision of the policies reasonably 
construed can mean no more than that the insured should sepa- 
rate the damaged from the undamaged goods and give the ad- 
justers of the insurance companies a reasonable opportunity to 
examine the stock, and such opportunity was undoubtedly giyen, 
at least the evidence undoubtedly tends to show that it was so 
given. It must, therefore, be held that the appellee company 
did all that it was required to do in the respect now questioned. 
See Phoenix Assur. Co. of London vs. Stenson, 34 Tex. Civ. 
App. 471, 79 S. W. 866. In the case cited, where the same de- 
fense arose, it was held that three days after a loss in the ab- 
sence of unusual conditions was ample time for the insurer to 
avail itself of the provisions, and that a failure to do so con- 
stituted a waiver, and that the insured did not break the con- 
tract of insurance by disposing of the goods at the end of the 
time. We approve this authority as applying to the present case, 
and overrule appellants’ first and third assignments of error. 

[2] On the trial appellants offered to prove by W. A. Green, 
the United States Weather Bureau observer at Abilene, that he 
was in charge of said bureau on the 31st day of July, 1911, and 
on February 25, 1912; that the bureau at the time stated was 
equipped with appliances to determine the velocity of the wind; 
that on the 25th day of February, 1912, a windstorm from the 
west occurred at Abilene, which attained a maximum velocity 
of sixty-one miles per hour; that no hail accompanied the wind; 
that the maximum velocity of sixty-one miles was maintained 
for a period of five minutes. This testimony was excluded by 
the court on the plaintiff’s objections that it was irrelevant and 
immaterial, and that it had not been shown that the conditions 
were exactly the same at the building occupied by the plaintiff 
and that in which the Weather Bureau was situated. In this 
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connection it should be further stated that it was shown that the 
windstorm of July 31, 1911, attained a maximum velocity of 
sixty miles per hour from the southwest; that in the second 
story of the building occupied by plaintiff there were windows 
on the west corresponding to those on the east which were not 
blown in by the wind of February 25, 1912. It also appeared 
that the Weather Bureau was located on North First street, five 
blocks west of Pine street, and that the appellee’s store build- 
ing was located on Pine street between North Second street and 
North Third street, and about midway of the block; that the 
distance from appellee’s store directly south along Pine street 
to the north line of North First street is about 530 feet, and 
that the Weather Bureau and appellee’s store were located at 
the same place as on July 31, 1911. 

The evidence offered is, of course, important only as affording 
an inference that it was not the wind alone, as it was necessary 
to show in order to bring the plaintiff’s loss within the terms of 
the policies sued upon, that broke the walls of the plaintiff’s 
building and thus permitted the entrance of rain on the occa- 
sion in question, and inasmuch as appellants have not, as already 
indicated, presented any assignment of error questioning the 
verdict in plaintiff's favor on this issue, it might be said that 
the ruling of the court now under consideration is immaterial,. 
or at least that in view of the clearness and weight of the testi- 
mony to the effect that the windows in the eastern end of the 
plaintiff’s building were blown in before the appearance of 
either rain or hail, that the offered evidence would not prob- 
ably have produced a different result, and that its exclusion is. 
therefore harmless. But wholly regardless of these sugges-~ 
tions, we cannot say that the court’s ruling is erroneous. 

It is logical to assume that a common cause, whether hap- 
pening before or after the occurrence under consideration, 
would produce like effects under similar conditions, and hence 
the conditions being the same, it would be entirely permissible to. 
show that a wind of at least equal velocity on February 25, 1912, 
failed to force the windows on the west end of the plaintiff’s 
building, thus affording an inference that the destruction of 
the windows on the east end on July 31, 1911, was not done by 
the force of the wind alone. But to render such evidence ad- 
missible at all, it must, as already indicated, be first shown that 
the conditions upon the two occasions were at least substantially 
similar. See 1 Wigmore on Evidence, § 442. In the instance 
before us we cannot say that this requirement has been met. 
True, appellants proved that the windows in both ends of the 
building were similar, and that the maximum velocity of the 
wind relied upon by the plaintiff was not greater than that ap- 
pearing in the evidence cffered. But the precise direction of 
the wind of February 25, 1912, or the area covered by it was: 
not shown. Nor does it appear that the humidity or density of 
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the wind on the two occasions was the same, or that in other 
particulars the conditions immediately surrounding and affecting 
the west end of the plaintiff's building on February 25, 1912, 
were substantially the same as at the United States Weather 
Bureau, 530 feet south and five blocks west, or substantially the 
same as those affecting the east end of the plaintiff’s building 
on July 31, 1911. Such being our conclusion, it follows that the 
assignments raising the question must be overruled. 

No other question requiring notice has been presented, and 
no reversible error having been found, we conclude that the 
judgment must be affirmed, and it is so ordered. 


SUPREME COURT OF OREGON. 


OATMAN et AL.* 


vs. 


BANKERS’ & MERCHANTS’ MUT. FIRE RELIEF ASS’N.* 


1. INSURANCE—INSURABLE INTEREST—WIFE’S PROPERTY. 


The insured cannot recover on a fire insurance policy, running to him, 
on his wife’s interest in the insured premises, as his interest in his 
wife’s property is not deemed an insurable interest, within the rule 
that an insurable interest exists only when the insured would lose in 
case the property should burn. 

(For other cases, see Insurance, Cent. Dig. §§ 139-157, 177; Dec. Dig. § 
115.) 


2. INSURANCE—INSURABLE INTEREST—IN GENERAL. 


In an action on an insurance policy, plaintiff must allege and prove 
that the insured had an insurable interest in the property, both at the 
time of the making of the contract of insurance and at the time of 
the loss. 


(For other cases, see Insurance, Cent. Dig. §§ 136-138; Dec. Dig. § 114.) 


3. INSURANCE—TITLE OF INSURED—STATUTE. 

Where the ground on which the house of insured was situated was owned 
partly by others than the insured, and the policy contained a provision, 
as required by L. O. L. § 4666, as amended by Laws 1911, pp. 279- 
284, that, if insured was not the sole and unconditional owner in fee 
simple of the ground, the policy would be void, unless otherwise 
agreed in an indorsement on the policy, and there was no such in- 
dorsement, the policy was void. 


(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 

4. INSURANCE — CONSTRUCTION — LANGUAGE TO BE FOL- 
LOWED. 

L. O L. § 4666, as amended by Laws 1911, pp. 279-284, which requires in- 


* Decision rendered, July 29, 1913. 133 Pac. Rep. 1183. 
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surance companies to state in their policies that, if the insured is not 
the sole and unconditional owner in fee simple of the ground covered 

* by the insured building, the policy shall be void, unless otherwise 
agreed in an indorsement thereon, and imposing a penalty for failure 
to make such provision in their polices, must be construed according 
to its language as making a policy containing such provision, and 
lacking the indorsement under such circumstances, void. 


(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 


5. INSURANCE—CONSTRUCTION OF POLICY—SEVERABILITY. 


Where a policy covers a house and also personal property, and the in- 
surance on the house is void because there was no indorsement, as 
required by the policy, that insured were not the sole owners, the 
insurance on the personal property is not rendered invalid, as the two 
parts are severable. 


(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 


Department 1. Appeal from Circuit Court, Douglas County ; 
J. W. Hamilton, Judge. 

Action by H. M. Oatman and T. A. Lane against the Bank- 
ers’ & Merchants’ Mutual Fire Relief Association. From a 
judgment for plaintiffs, the defendant appeals. Reversed. 

This is an action upon a policy of fire insurance, issued by 
the defendant to the plaintiffs, to recover the sum of $2,000, the 
amount of said policy. This policy was issued September 7, 
IQII, upon a two-story frame dwelling house at Myrtle Creek 
in Douglas County and upon personal property. The amount 
of insurance on the house was $1,500 and on the personal prop- 
erty $400. All of said property was destroyed by fire on Feb- 
ruary 3, 1912 The plaintiffs paid a premium of $20 on said 
policy. "The plaintiffs made proof of their loss by said fire. 
It is claimed that said proof was defective. Issues were made 
up, and this case was tried by a jury, and a verdict and a judg- 
ment were rendered for the plaintiffs in the sum of $1,500. 
The defendant appeals and alleges the commission of various 
errors by the trial court. 


BucHANAN & Porrer, of Roseburg, and Hoitis & GrRauaM, 
of Forest Grove, for Appellant. 

CarDWELL & Watson, of Roseburg, and C. I. LEAvENGoop, 
of Myrtle Creek, for Respondents. 


RaMEy, J. (after stating the facts as above). 

The evidence tended to show that the plaintiffs were the own- 
ers of the personal property. insured 

[1] The plaintiff H. M. Oatman, when a witness in his own 
behalf, was asked who owned the real estate insured in the 
policy sued on, and answered: ‘‘My wife, Mr. Lane’s boy, Mr. 
Lane’s wife, Floyd Weaver, and Annie Fry, a few small inter- 
ests in it of two little cousins of hers or Mrs. Dement’s. I do 
not know what their given names are; two minor heirs, two 
little girls.” This witness testified also that he and his co- 
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plaintiff owned the dower interest of Mrs. Emma Dement in 
said real property, and this is all the interest that the plaintiffs 
claimed in the real property, upon which the house was located, 
and it was shown that this interest was conveyed by a deed made 
by Emma Dement, dated October 26, 1909. This deed is in 
evidence and is defendant’s Exhibit No. 1. Mr. Oatman ad- 
mitted that this is the deed by which he and Mr. Lane claimed 
said dower interest in said real property, and that they had no 
interest in said real property, excepting what was conveyed by 
said deed. ‘This instrument was recorded in the records of 
deeds of Douglas County. It is a quitclaim, and remised and 
released and quitclaimed unto Mrs. Homer Oatman, T. A. Lane, 
and J. B. Harris all the rights of dower which said Emma De- 
ment had in the Geo. Dement estate of every kind and nature 
wherever situated, together with the personal property of said 
estate set off to said Emma Dement by the county court of 
Douglas County, Ore., including her dower interest in the real 
estate in Myrtle Creek and the furniture and furnishings in the 
hotel. It recites that it was made for the sum of $200, paid by 
Mrs. Homer Oatman, T. A. Lane, guardian of Harold Lane, 
a minor, and J. B. Harris. 

Mr. Oatman, one of the plaintiffs, testified that Mrs. Homer 
Oatman is his wife, but asserts that he and Mr. T. A. Lane 
paid the consideration for said deed and that his wife did not 
pay anything for said dower right or for said personal prop- 
erty. However, the deed is made to her and not to him. He 
never had any deed for any interest in said land, and hence he 
had no interest therein. Her name may have been inserted in the 
deed by mistake, but we are constrained to construe the deed 
as it reads. Therefore the evidence shows that the plaintiff H. 
M. Oatman had no interest in the insured real estate, and that 
the plaintiff T. A. Lane owned only one-third of the dower 
interest of said Emma Dement in said premises, and that the 
other two-thirds of said dower right in said premises are owned 
by Mrs. Homer Oatman and J. B. Harris, who are not named 
as beneficiaries in said policy. The plaintiff H. M. Oatman has 
no insurable interest in said real property on which said house 
was located but he may have an insurable interest in the per- 
sonal property. A person has an insurable interest in property 
only when the conditions are such that he will lose in case the 
property should be burned. Farmers’ & Merchants’ Insurance 
Co. vs. Mickel, 72 Neb. 122, 100 N. W. 130, 9 Ann. Cas. 992; 
Home Insurance Company of N. Y. vs. Mendenhall, 164 IIl. 
458, 45 N. E. 1078, 36 L. R. A. 374. In the case last cited the 
Supreme Court of Illinois says: “Where the title of one is 
such, though not in fee, that he would suffer a loss or damage 
by the destruction of the premises, he may protect his interest, 
whatever may be the nature of it, by insurance, and thus it fol- 
lows that an insurable interest is not always a fee-simple title.” 





1538 Insurance Law Journal, Vol, 42. [ Oct., 1913. 


[2] In an action on an insurance policy, the plaintiff must 
allege and prove that the insured had an insurable interest in 
the property, both at the time of the making of the contract of 
insurance and at the time of the loss. Chrisman vs. State In- 
urance Company, 16 Ore. 18 Pac. 466; Hardwick vs. State 
Insurance Company, 20 Ore. 547, 26 Pac. 840. In this state a 
husband has no insurable interest in his wife’s property. 19 
Cyc. 589; Agricultural Insurance Co. vs. Montague, 38 Mich. 
548, 31 Am. Rep. 326; Mercantile Insurance Co. vs. The Or- 
phan Boy, Fed. Cas. No. 9,431. 

The evidence tends to show that the plaintiffs had an insur- 
able interest in the personal property referred to in the policy 
and that T. A. Lane had an insurable interest in the dwelling 
house, but the plaintiff Oatman appears not to have had any 
interest in the house. There is an irreconcilable conflict in the 
decisions of the courts as to whether agents of insurance com- 
panies can waive conditions in contracts of insurance. This 
court in several cases held that conditions in such contracts could 
be waived. Arthur vs. Palatine Insurance Co., 35 Ore. 27, 57 
Pac. 62, 76 Am. St. Rep. 450; Allesina vs. London Insur- 
ance Co., 45 Ore. 442, 78 Pac. 392, 2 Ann. Cas. 284. 

[3] But in 1907 the Legislature of this state passed an act 
on this subject (section 4666, L. O. L.) changing this rule, and 
this act was amended in 1911. See Laws of 1911, pp. 279-284. 
This statute requires insurance companies to incorporate into 
their policies, inter alia, the following condition: ‘This entire 
policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void * * * if the interest of the 
insured be other than unconditional and sole ownership; or if 
the subject of insurance be a building on ground not owned by 
the insured in fee simple,” etc. Under this provision, which 
is a part of the policy sued on, less than an unconditional or sole 
ownership or an interest less than a fee simple may be insured, 
but a statement setting forth such interest must be indorsed on 
the policy or added thereto or the policy is void. The policy 
sued on contains the conditions of the statute quoted, supra, but 
contains no indorsement or statement showing that the insured’s 
interest in the real property on which the dwelling house was 
situated was less than a sole ownership, or that their estate 
therein was less than a fee simple. Hence, according to the 
terms of said policy and of said statute, said policy is void. 

[4] It was argued by the respondent that said statute did not 
affect the validity of the policy, and that it merely imposed on 
an insurance company a fine for noncompliance with its terms. 
But we think that noncompliance with its terms invalidates the 
policy, so far as it applies to interests in real property. 

The statute declares that, unless its terms are complied with, 
the policy shall be void, and statutes are to be construed accord- 
ing to the language used. This statute was construed by this 
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court recently in Finlon vs. National Union Fire Insurance Com- 
pany, 132 Pac. 712, and it was there held that noncompliance 
with the provisions of said statute invalidated the policy. In 
that case, commenting on the statute referred to, supra, Justice 
Burnett said: “There being no agreement to the contrary. in- 
dorsed upon the policy or added thereto as required by the stat- 
ute, that instrument [the policy] was shown to be void, making 
plaintiff’s case amenable to the objection urged by the motion for 
a nonsuit.” We follow that decision and hold that the policy in 
this case is void so far as it attempted to insure the dwelling 
house. 

[5] The policy in this case placed $1,600 on the dwelling 
house and $400 on personal property We hold that the policy 
is separable and that it is void as to the $1,600 on the house and 
valid as to the $400 on the personal property. 

19 Cyc. p. 626, says: “When the contract (policy) is invalid 
as to part of the risk, it may be enforced as to that part as to 
which it is not invalid, if the two can be separated. Agreements 
or stipulations in a policy, which are forbidden by law, will be 
disregarded and the contract sustained.” 

In this case the insurance on the personal property is separa- 
ble from the void part of the policy and enforceable. 

In the first instruction given by the trial court to the jury is 
contained the following: “There has been some evidence intro- 
‘duced here tending to show that there was a deed made by the 
parties owning this property to Mrs Oatman and to Mr. Lane, 
and the evidence tends to show that he was guardian of Har- 
old Lane. I instruct you as the law that the ownership of such 
an interest, with the knowledge of the defendant making the 
policy, would be an insurable interest, and the plaintiffs under 
such a state of facts would be entitled to recover, under the 
policy, the value of the property destroyed.” 

The evidence shows that the deed referred to in the foregoing 
instruction was made by Mrs. Emma Dement, and that all the 
interest that she had or conveyed was her right of dower in said 
premises, and she conveyed this dower right to Mrs. Oatman, 
Mr. Lane, and J. B. Harris, Mrs. Oatman and Mr. Harris are 
not among the beneficiaries of the policy issued, and all the evi- 
dence as to the fee-simple title of the land, upon which the 
‘dwelling house was situated, tended to show that it was vested in 
a number of heirs who were not beneficiaries of the policy. It 
is evident that the plaintiffs acted in good faith in obtaining this 
policy, and that the defendant’s agent knew substantially what 
the facts were as to the title of the real premises, but the statute 
referred to, supra, declares that a policy issued as this was issued 
is void. It is our duty to obey the mandate of the law and hold 
that it is void as to the dwelling house. It follows that the above 
instruction was erroneous. It is not necessary to pass ‘on the 
other questions raised by this appeal. 
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The judgment of the court below is reversed, and a new trial 
granted. 


McBride, C. J., and Moore and Burnett, JJ., concur. 


DELAWARE INS. CO. vs. HUTTO.* 
(Court of Civil Appeals of Texas. Austin.) 


1. INSURANCE — ACTIONS — PROCESS — SERVICE — RETURN 
—SUFFICIENCY. 


Return of service of citation, in an action against an insurance company 
having local ‘agents in the country, which recites that the citation was 
executed by delivering to one of the local agents at a specified place, 
“the within named defendant, in person, a true copy” of the writ, is 
sufficient to show service on the company. 


(For other cases, see Insurance, Cent. Dig. §§ 1573, 1574; Dec. Dig. § 627.) 


2. CORPORATIONS — SERVICE OF PROCESS — RETURN — 
AMENDMENTS. 


Under Rev. Civ. S. 1911, art. 1879, providing that any mistake in the re- 
turn may be corrected by the officer under the direction of the 
court, the defect, if any, in the return of service of citation in an 
action against a corporation, which recites that it was executed by 
delivering to a local agent a true copy, may be cured by an amendment, 
reciting that the citation was executed by summoning the company by 
delivering to its local agent named, in person, a copy of the writ. 


(For other cases, see Corporations, Cent. Dig. §§ 2603-2627; Dec. Dig. § 
668.) 


3. JUDGMENT—DEFAULT JUDGMENT—VACATION—GROUNDS 

A default judgment cannot be set aside unless there is a meritorious de- 
fense and a good excuse for failure to answer at the proper time. 

(For other cases, see Judgment, Cent. Dig. §§ 269-271, 272-291, 292-205; 
Dec. Dig. §§ 143, 145.) 


4. se OF DEFAULT JUDGMENT—DILI- 
E ; 


Where a corporation, seeking to vacate a default judgment against it, did 
not assert that the agent served with process was not its agent, but show- 
ed that he could not employ counsel, and that the general agents em- 
powered to emplog counsel were not notified of the suit, and did not 
show when the agent forwarded the process served on him, and, so 
far as shown, he might not have forwarded the citation until after the 
default judgment, it did not excuse its failure to present its answer in 
time, and the court properly refused to vacate the judgment. 


(For pegs cases, see Judgment, Cent. Dig. §§ 260, 270, 272-291; Dec. Dig. 
§ 143. 


* Decision rendered, May 14, 1913. On motion for rehearing, June 
18, 1913. 159 S. W. Rep. 73. 
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5. JUDGMENT — DEFAULT JUDGMENT — PROCESS — SERVICE. 
—PROOF OF AGENCY. 


Where the citation, in an action against a corporation, gives the name of 
its agent, and the citation contains directions requiring service on him, 
judgment by default may be taken, without proof that the person is 
the agent. 


(For other cases, see Judgment, Cent. Dig. § 226; Dec. Dig. § 124.) 


6. APPEAL AND ERROR—PRESUMPTIONS—PROOF. 


The court on appeal to sustain the judgment may, in the absence of any- 
thing in the record to the contrary, presume that proof of an essential 
fact was made. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 2899, 2911-2015, 2916, 
3673, 3674, 3676, 3678; Dec. Dig. § 907.) 


On Motion for Rehearing. 


7. JUDGMENT—PROCESS TO SUSTAIN DEFAULT JUDGMENT— 
SERVICE—SUFFICIENCY. 


Where the petition in an action against a corporation, alleged that a firm, 
composed of persons named, residing in the county, was its agent, 
and the citation issued commanded service on the corporation by 
delivering a copy thereof to the agent, and the return of the sheriff 
showed that the citation was served by delivering a copy thereof to. 
one of the partners, the service was sufficient to support a default 
judgment. 


(For other cases, see Judgment, Cent. Dig. §§ 25-33; Dec. Dig. § 17.) 


8 JUDGMENT—PROCESS TO SUSTAIN DEFAULT JUDGMENT 
—SERVICE—DEFAULT JUDGMENT. 


Where the court, in an action against a corporation permitting an amend- 
ment of return of service, found that it appeared that the person on 
whom service was made was at the time a local agent of the corpora- 
tion, the question whether such person was the agent was judicially- 
determined, and a default judgment was proper. 


(For other cases, see Judgment, Cent Dig §§ 25-33; Dec. Dig. § 17.) 


4. PROCESS—SER VICE—RETURN—SUFFICIENCY. 
The sheriff’s return of service of process imports absolute verity. 
(For other cases, see Process, Cent. Dig. §§ 189-192; Dec. Dig. § 141.) 


Error from District Court, Coleman County; John W. Goodwin, Judge, . 
Action by M. J. Hutto against the Delaware Insurance Company. 
There was a judgment for plaintiff, and defendant brings error. Affirmed. 


WILLIAM THompson, of Dallas, and SNopcrass & Drprett, of Coleman, 
for Plaintiff in Error. 

Woopwarp & Baker, of Coleman, and J. E. Brown, of Brady, for De-- 
fendant in Error. 
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TILTON vs. FARMERS’ INS. CO. oF Town or PALATINE.* 


(Supreme Court of New York, Trial Term, Montgomery County.) 


1, INSURANCE—FORFEITURE—ADDITIONAL INSURANCE. 

Where at the time a policy of insurance, which provided that it should be 
void if the assured already had other insurance on the property of 
which the company was not notified, or should thereafter obtain other 
insurance and should not with all reasonable diligence give notice 
thereof to the insurer and have it indorsed on the policy or otherwise 
acknowledged in writing, was issued, there was no other insurance 
on the property, but other insurance was subsequently obtained without 
notice to the insurer and without indorsement or other acknowledg- 
ment in writing, the policy, although valid in its inception, became in- 
valid unless the provision as to additional insurance was waived by 
the insurer or unless the insurer was estopped from insisting thereon. 


(For other cases, see Insurance, Cent. Dig. §§ 856-873; Dec. Dig. § 336.) 


2. INSURANCE — WAIVER OF FORFEITURE — ISSUANCE OF 
POLICY WITHOUT OBJECTION. 


Where an insurance company issues a policy with full knowledge of facts 
which would render it void in its inception, if its provisions were in- 
sisted upon, it will be presumed that, though it by mistake omitted to 
express the fact in the policy, it waived such provisions and estopped 
itself from setting them up, as a contrary inference would impute 
to it the fraudulent intent to deliver and receive pay for an invalid 
instrument. 


“(For other cases, see Insurance, Cent. Dig. §§ 1028-1031; Dec. Dig. §* 
380.) 


3. INSURANCE — FORFEITURE — ADDITIONAL INSURANCE — 
CONSENT. 


Where an insurance policy, which provided that it should be void if assured 
obtained other insurance without giving notice to the company and 
having it indorsed on the policy or otherwise acknowledged in writ- 
ing, was issued without an indorsement or acknowledgement permit- 
ting other insurance, and the policy was in assured’s possession for 17 
months before additional insurance was obtained and 22 months before 
a fire, the company was not estopped to assert the invalidity of the 
policy, even assuming that assured in negotiating for the policy asked 
the company’s secretary to send a permit for additional insurance with 
the policy, which he promised to do, and that, on being told a few 
days later of the intention to procure additional insurance, he said, 
“All right,” since, while this showed notice to the company, indorsement 
on the policy or other acknowledgement in writing was necessary to 
make the secretary’s consent to the additional insurance effective. 


(For other cases, see Insurance, Cent. Dig. §§ 942, 966, 967, 975-907; Dec. 
Dig. § 377.) 

4. INSURANCE — FORFEITURE — ADDITIONAL INSURANCE — 
CONSENT. 


A holder of a policy of insurance would be presumed to have contracted 
with reference to conditions of the policy, imposing limitations on the 
authority of the insurer's secretary to consent to additional insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 952-055; Dec. Dig. § 376.) 


* Decision rendered, February, 1913. 143 N. Y. Supp. 107. 
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5. INSURANCE — CONTRACT — OPERATION AND EFFECT — 
FAILURE TO READ. 


Where an assured was a successful business woman fully able to com- 
prehend and protect her interests, and there was nothing to prevent 
her from reading the policy, she was bound to take notice of, and 
was not excused because she omitted to acquaint herself with, its pro- 
visions, and it would be presumed that she was so acquainted. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


6. INSURANCE — FORFEITURE — ADDITIONAL INSURANCE — 
CONSENT. 

Where in the negotiations for an insurance policy the insurer’s secretary, 
on being told that assured wanted a permit for additional insurance, 
stated that it would be necessary to present the request to the board 
of directors, there was no agreement by him that the permit would be 
issued. 

(For other cases, see Insurance, Cent. Dig. §§ 856-873; Dec. Dig. § 336.) 


7. INSURANCE—FORFEITURE—WAIVER OR ESTOPPEL. 


To constitute a waiver or an estoppel as to a forfeiture of an insurance 
policy, the assured must have been misled by some act of the insurer, 
or the insurer must, after knowledge of the breach, have done some- 
thing which could only be done by virtue of the policy or have re- 
quired something of the assured, which he was bound to do only 
under a valid policy or have exercised a right which it had only by 
virtue of such a policy, and neither an estoppel nor a waiver can be in- 
ferred from mere silence or inaction. 


(For other cases, see Insurance, Cent. Dig. §§ 943-946; Dec. Dig. § 371.) 


8. INSURANCE—FORFEITURE—WAIVER OR ESTOPPEL. 

Where the secretary of an insurance company, who, under the articles of 
association made a part of a policy, had no power or authority to 
adjust losses, subsequent to a fire, refused to indorse on a policy a 
permit for additional insurance, and at the same time told assured 
that she had 20 days to get in the proofs of loss, that he did not think 
there would be any trouble, but that there might be, this was not a 
waiver of the forfeiture of the policy by obtaining additional insurance 
without the consent of the assured as required by the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1071-1077; Dec. Dig. § 396.) 


9. INSURANCE—FORFEITURE—WAIVER—AUTHORITY. 

A member of a co-operative fire insurance company would be presumed to 
have knowledge of the limitations on the power or authority of the 
secretary relative to the adjustment of losses contained in the articles 
of association made a part of her policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1071-1077; Dec. Dig. § 396.) 


10. INSURANCE—WAIVER—FORFEITURE—AUTHORITY. 


Where a fire insurance policy had been forfeited by obtaining additional 
insurance without the consent of the insurer, the retention by the 
company of proofs of loss was not a waiver of the forfeiture, although 
it would probably have been a waiver of any irregularity in the 
proofs. 


(For other cases, see Insurance, Cent. Dig. §§ 1071-1077; Dec. Dig. § 396.) 
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Action on a fire insurance policy by Clara _M. Tilton against the 
Farmer’s Insurance Company of the Town of Palatine. Judgment dis- 
missing the complaint. 


Henry V. Borst, of Amsterdam, for Plaintiff. 
SitTterLy & Burtcu, of Fonda, and CHartes S. Nisset, of Amsterdam, 
for Defendant. 





A.& H.| Columbian Nat. Life Ins. Co. vs. Miller. 


ACCIDENT AND HEALTH. 


SUPREME COURT OF GEORGIA. 


COLUMBIAN NAT. LIFE INS. CO. 


US. 


MILLER.* 


1. INSURANCE — ACTION ON ACCIDENT POLICY — SUFFI- 
CIENCY OF EVIDENCE. 


Where a policy of accident insurance provided that it “does hereby insure 
* * * against bodily injuries sustained through accidental means 
(excluding suicide, sane or insane, or any attempt thereat, sane or 
insane) and resulting directly therefrom, independently and exclusively 
of all other causes,” and where, on the trial of a suit brought by the 
beneficiary in the policy against the insurance company, to recover 
the amount named in it for the accidental death of the insured, the 
testimony for the plaintiff tended to show that the sole cause of the 
death of the insured was by accidental asphyxiation, and the testi- 
mony for the defendant tended to show that the death was due to 
apoplexy or fainting and unconsciousness preceding asphyxiation, it 
was not error for the court to submit to the jury, under proper in- 
structions, the question of whether the insured came to his death by 
accidental asphyxiation, independently and exclusively of all other 
causes, or whether it was caused by apoplexy or fainting and un- 
consciousness preceding asphyxiation. 

(a) The verdict was supported by the evidence. 


“_ — cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. ‘Dig. 
§ -) 


2. INSURANCE—ACCIDENT POLICY—CONSTRUCTION—NOTICE 
—QUESTION FOR JURY. 


An accident policy of insurance provided that “written notice of an ac- 
cident, on account of which a claim may be made, must be given to 
the company at its home office in Boston as soon as may be reason- 
ably possible, together with full particulars thereof and the full name 
and address of the insured,” and the policy provided also that a like 
notice was to be given in case of “bodily injury or death.” The policy 
did not contain a clause providing for its forfeiture in case of 
failure to give the notice as required. The insured was found dead in 
his bathroom, which was tightly closed, lying near the bathtub, partly 
undressed, under circumstances from which the jury might have in- 
ferred that he died from accidental asphyxiation. The beneficiary did 
not give notice of the death of the insured to the company until 18 
days after his death, for the reason, assigned by her, that she had been 
sick in bed several days previous to the death of the insured, and 
was in a nervous condition for several weeks afterwards. Held, that 
it was not error for the court to submit to the jury the question 
whether the plaintiff had given the required notice as soon as 
reasonably possible under all the facts and circumstances; he having 
also charged them that if the notice was not so given the plaintiff 
could not recover. 





‘ie Decision rendered, July 19, 1913. 78 S. E. Rep. 1079. Syllabus by the 
ourt. 
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(a) Nor was it error for the court to refuse to hold, as matter of law, 
that the policy was void because notice was not given until 18 days 
after the death of the insured. 

(b) The verdict for the plaintiff was not contrary to law because the 
notice was not given until 18 days after the death of the insured, or 
for any other reason assigned. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. § 
668.) 


Fish, C. J., dissenting. 


Error from Superior Court, Fulton County; George L. Bell, 
Judge. 

Action by Josie B. Miller against the Columbian National Life 
Insurance Company. Judgment for plaintiff, and defendant 
brings error. Affirmed. 


Warkins & LatIMER, of Atlanta, for Plaintiff in Error. 
SmirH & Hastincs, of Atlanta, for Defendant in Error. 


Muz4,, J. 

Mrs. Josie B. Miller, the widow of Carlton H. Miller, as the 
beneficiary under a certain policy of accident insurance issued 
by the Columbian National Life Insurance Company to Carlton 
H. Miller on or about the 29th day of January, 1910, brought 
suit against the company to recover the amount named in the 
policy. The result of the trial was a verdict and judgment in 
favor of the plaintiff for the full amount named in the policy. 
The trial court having overruled a motion for a new trial, the 
defendant excepted. The policy sued on provided: ‘The 
Columbian National Life Insurance Company of Boston, Mass., 
does hereby insure Carlton H. Miller against bodily injuries sus- 
tained through accidental means (excluding suicide, sane or in- 
sane, or any attempt thereat, sane or insane) and resulting di- 
rectly therefrom, independently and exclusively of all other 
causes.” It also provided: “Written notice of an accident, on 
account of which a claim may be made, must be given to the 
company at its home office in Poston as soon as may be reason- 
ably possible, together with full particulars thereof and the full 
name and address of the insured. Like notice of bodily injury 
or death, on account of which a claim is to be made, must be 
given to the company as scon as may be reasonably possible after 
the occurrence of the accident causing such bodily injury or 
death.” 

There are two controlling issues in this case. (1) Was the 
death of the insured caused through accidental means (excluding 
suicide, etc., and did it result directly therefrom, independently 
and exclusively of all other causes? (2) Was the policy void be- 
cause the written notice, required to be given to the company 
as soon as “reasonably possible after the occurrence of the acci- 
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dent causing such bodily injury or death,” was not given until’ 
eighteen days after the death of the insured? 

[1] 1. On the trial the issue first above stated was sub- 
mitted to the jury, and their finding was in favor of the plaintiff. 
There seems to be no dispute that at the time of the death of 
the insured the policy was of full force and effect, nor as to- 
the amount of the liability of the defendant company, if liable 
at all. The plaintiff’s evidence tended to show that the insured’ 
died about 1 o’clock p. m. on April 6, 1911. He was found dead 
in his bathroom at about his usual lunch hour on the date named, 
undressed except as to his underwear, and the bathroom was 
filled with gas. It was the practice of the insured to take a bath 
in the middle of the day after he came in from town. The 
plaintiff went to the bathroom and found it closed, and gas was 
escaping. She and a servant opened the door, and found the 
deceased lying on the floor of the bathroom, right by the bath- 
tub, and the room was filled with gas. The deceased was lying 
as if he might have fallen against the bathtub. The room had 
one window, which was closed when the plaintiff and the servant 
first entered. Gas was escaping from an instantaneous gas 
heater located in the bathroom and used for heating water. The 
heater has a “little pilot” that lights it, and which has to be 
turned on. “You light the pilot, and you turn the water and the 
gas on, and the pilot lights the gas itself. The gas and water 
are turned on at the same time, and then the pilot lights the gas 
and heats the water as it comes through.” When the deceased! 
was found, the water was turned on, and the gas was escaping. 
Partly burned matches were upon the bathroom floor near the 
heater. The deceased was drinking the night previous to his 
death, though he was not an habitual drinker. From this evi- 
dence for the plaintiff, we think the jury was authorized to find 
that the death of the insured was caused by accidental asphyxi- 
ation, independently and exclusively of other causes, although 
the testimony of the defendant tended to show that death had. 
resulted from apoplexy. The insistence of the defendant is that,. 
even if the death of the insured was due to asphyxiation, it was: 
preceded by fainting and unconsciousness, and that those causes 
contributed to the accident, and, this being so, his death did not 
come within the provisions of the policy which would render 
the company liable in case of accidental death—that the death 
thus occasioned did not result directly from accidental means, 
“independently and exclusively of all other causes.” In the: 
case of Freeman vs. Mercantile Mutual Accident Association, 156 
Mass. 351, 30 N. E. 1013, 17 I. R. A. 753, it was held: “Am 
accidental fall causing peritonitis which results in death will 
render the insurer liable under an accident insurance policy lim- 
iting the insurer’s liability to cases where an injury is the proxi- 
mate cause of death, even although by reason of a former attack 
of the disease the deceased was liable to a recurrence of it.” Im 
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-a somewhat similar case it was held that an injury which resulted 
in hernia was the proximate cause of death from peritonitis, 
which resulted from a surgical operation skillfully performed 
for the hernia as the only possible means of saving the life of 
the injured. Travelers’ Ins. Co. vs. Murray, 16 Colo. 296, 26 
Pac. 774, 25 Am. St. Rep. 267. So, in a case where a death 
following an external, visible, and bodily injury caused by an 
accident was held to be the result of such accident within the mean- 
ing of an insurance policy. Nat. ben. Ass’n vs. Grauman, 107 
Ind. 288, 7 N. E. 233. In the case of National Ben. Ass'n vs. 
Bowman, 110 Ind. 355, 11 N. E. 316, it was held that intoxica- 
tion, although a crime, is not necessarily the proximate cause of 
the death of one who was thrown from a wagon while intoxi- 
cated. In the case of Manufacturers’ Accident Indemnity Co. 
vs. Dorgan, 58 Fed. 945, 7 C. C. A. 581, 22 L. R. A. 620, the 
insured was “seen on an island in the brook playing a trout.” 
Twenty minutes later he was discovered lying in the brook with 
his face downward, and submerged in six inches of water, dead. 
The bank was about eighteen inches above the water, and there 
were in the water stones, egg-sized and smaller, upon which he 
might have struck his head There were two bruises on his fore- 
head. ‘The policy in that case provided that it did not extend to 
any case except where the accidental injury shall be the sole cause 
of disability or death. Judge Taft, in delivering the opinion of 
the Circuit Court of Appeals, said. “We are of the opinion 
that in the legal sense, and within the meaning of the last clause, 
if the deceased suffered death by drowning no matter what was 
the cause of his falling into the water, whether disease or a 
slipping, the drowning in such case would be the proximate and 
sole cause of the disability or death, unless it appeared that 
death would have been the result, even had there been no water 
at hand to fall into. The disease would be but the condition; 
the drowning would be the moving, sole, and proximate cause.” 

And so the jury were authorized to find from the evidence in 
this case that the insured was asphyxiated by escaping gas, and 
that this caused his death, independently and exclusively of his 
fainting or unconscious condition. 

[2] 2. The next question for consideration is whether the 
plaintiff, as the beneficiary named in the accident policy sued on, 
forfeited her right to sue and collect the amount named in the 
policy by reason of her failure to give full notice of the accident 
to the defendant company at its home office in Boston as soon as 
was “reasonably possible,” as provided by the policy. The tes- 
timony for the plaintiff tended to show that she gave the notice 
eighteen days after the death of her husband, and that before 
his death she was sick in bed, and that after his death she 
was in a nervous condition for several weeks. There was also 
‘evidence tending to show that after the notice was given to the 
<ompany, the plaintiff's attorneys received a letter from it, in- 
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sisting that no liability attached to the company because, as it 
insisted, the death of the insured was due to causes not covered 
by the policy, but stating that the company had instructed its dis- 
trict agent to submit proof of loss by the plaintiff if she so de- 
sired. The letter set up no contention of forfeiture for failure 
to give notice within a reasonable time, but denied all liability 
solely on the ground of the cause of the death. Nor did the 
policy itself contain any clause providing for its forfeiture in 
case of failure to give notice as required. The court submitted 
to the jury the question whether the plaintiff had given the no- 
tice required as soon as reasonably possible, under all the facts 
and circumstances, and charged them that if the notice was not 
so given the plaintiff could not recover. On this point the court 
charged the jury: “Now, whether or not the plaintiff has com- 
plied with that provision of the contract, and, if rot, whether or 
not a reasonable excuse has been given for a failure to comply 
with the terms thereof, is submitted to you along with the case, 
and you will take all the evidence and circumstances of the case 
and say by your verdict whether the plaintiff is entitled to re- 
cover or not.” This charge is objected to on the ground that 
it submitted to the jury the question whether or not a reasonable 
excuse had been given or a failure to comply with the contract 
relating to notice, and further that there was no evidence show- 
ing any reason whatever for a failure to do so, and no evidence 
to support the charge. This ground of the motion is without 
merit. There was evidence tending to show that prior to and 
immediately after the death of the insured the plaintiff was sick 
and in a nervous state of health, and we think the court prop- 
erly decided that it could not say, as a matter of law, that the 
proper notice had not been given, but would submit to the jury 
the question as to whether the notice had been given as soon as 
reasonably possible, under all the circumstances of the case, 
and, if the notice was not so given, the plaintiff could not re- 
cover. The jury found for the plaintiff on all questions of fact 
submitted to them, and we cannot say that their verdict is with- 
out evidence to support it. 

In the case of Southern Fire Ins. Co. vs. Knight. 111 Ga. 622, 
36 S. E 821, 52 L. R. A. 70, 78 Am. St. Rep. 216, a fire insur- 
ance policy contained requirements and conditions, the violation 
of which by the insured would work a forfeiture of the policy, 
and the policy contained a stipulation requiring the insured to 
furnish proofs of loss within sixty days after the fire, but did 
not make the failure to give such notice a ground of forfeiture, 
and under the terms of the policy the insurer was not liable to 
make payment until after sixty days from the receipt of such 
proofs of loss; the policy further providing that no suit thereon 
should be brought unless commenced within 12 months after 
the fire. It was held that, “if the insured furnished the 
required proofs of loss in time for at least sixty days to elapse 

Vol. XLII.—97 
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between the date upon which they were furnished and the ex- 
piration of the twelve months’ limitation, the policy was not 
forfeited by a failure to furnish such proofs within sixty days 
after the fire occurred.” In delivering the opinion of the court, 
Cobb, J., said: “It has been often held, and may now be con- 
sidered as settled law, that if there is an express stipulation in a 
policy of fire insurance that the furnishing of proofs of loss 
within a specified time shall be a condition precedent to a re- 
covery, or that a failure to submit the proofs within the time 
limited in the policy shall forfeit the same, such failure on the 
part of the insured will be fatal to his right to recover. See 13, 
Am. & Eng. Enc. of Law (2d Ed.) 328, notes 7 and 8. There 
is not in the policy involved in the present investigation either a 
stipulation that the furnishing of proofs of loss within sixty 
days shall be a condition precedent to a recovery, or that the 
failure so to do shall operate as a forfeiture of the policy. While 
the decisions of the American courts are not entirely uniform on 
this question, the current of authority seems to be that in the 
absence of a stipulation providing that the furnishing of proofs 
within a designated time shall be a condition precedent to re- 
covery, or that the failure to submit the proofs within such time 
shall work a forfeiture of the policy, the failure so to do will 
operate simply to postpone the right of the insured to bring a 
suit until after he has furnished the proofs of loss required by. 
the policy. This results from the familiar rule that forfeitures 
are not favored, and that a contract will not be construed to work 
a forfeiture unless it is manifest that it was the intention of the 
parties that it should have that effect.’”” See Joyce on Ins. § 3282. 
The fact that the policy in the instant case provides that it is 
made subject to the conditions and stipulations which are a part 
thereof does not distinguish it from the Knight Case, supra, 
where the policy (as shown by the original record) contained 
the provisions that: ‘This policy is made and accepted subject 
to the foregoing stipulation and conditions, together with such 
other provisions, agreements, or conditions, as may be indorsed 
hereon or added hereto.” In the case of Harp vs. Fireman’s 
Fund Ins. Co., 130 Ga. 726, 728, 61 S. E. 704, 14 Ann. Cas. 299, 
this court reaffirmed the decision in the Knight Case on this point, 
after reviewing it, and declined to overrule it. On the question 
of what is a reasonable time within which to give notice, see the 
following cases: Fidelity, etc., Co. vs. Courtney, 186 U. S. 342, 
22 Sup. Ct. 833, 46 L. Ed. 1193; Ward vs. Maryland Casuaity 
Co., 71 N. H. 262, 51 Atl. 900, 93 Am. St. Rep. 514; Reming- 
ton vs. Fidelity, etc., Co., 27 Wash. 429, 67 Pac. 992; American, 
etc., Co. vs. Norment, 91 Tenn. 1, 18 S. W. 395; Germania Fire 
Ins. Co. vs. Deckard, 3 Ind Anp. 361, 28 N. E. 868; Carey vs 
Farmers’, etc., Ins. Co., 27 Ore. 146, 40 Pac. 91; AEtna Life Ins. 
Co. vs. Fitzgerald, 165 Ind. 317, 75 N. E. 262,1 L. R. A. (N. S$.) 
426, 112 Am. St. Rep. 232, 6 Ann. Cas, 551. In Donahue vs. 
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Windsor, etc., Fire Insurance Co., 56 Vt. 374, \ where the policy 
provided that the notice should be given “forthwith,” and the 
notice was not given for twenty-two days, it was held that it 
was a question of fact for the jury to say whether the notice 
was in compliance with the terms of the policy. 

3. The other grounds of the motion for a new trial are with- 
out substantial merit. 

Judgment affirmed. All the Justices concur, except Fish, C. J., 
dissenting. 


COURT OF CIVIL APPEALS OF TEXAS. 


Fr. Worth. 


ORDER OF UNITED COMMERCIAL TRAVELERS OF AMERICA 
US. 


ROTH.* 


1. APPEAL AND ERROR—ASSIGNMENTS OF ERROR—MOTION 
FOR NEW TRIAL—REFERENCE. 

Under Rev. Civ. St. 1911, art. 1612, amended by Acts 33d Leg. c. 136, pro- 
viding that a motion for a new trial, when one is filed, shall constitute 
in itself an assignment of error, where a motion for new trial was 
filed containing a distinct specification that the court erred in refusing 
to give a peremptory instruction in defendant’s favor, it was im- 

material that an assignment, alleging the same error, did not refer to 
the portion of the motion for new trial in which the error attempted to 
be raised was complained of, as required by Court of Civil Appeals 
Rule 25 (142 S. W. xii). 
— rg cases, see Appeal and Error, Cent. Dig. §§ 2099, 3011; Dec. Dig. 
743- 


2. INSURANCE—ACCIDENT POLICY—CAUSE OF DEATH—EX- 
TERNAL, VIOLENT, OR ACCIDENTAL MEANS. 

In an action on an action on an accident policy for the death of insured, 
caused by paralysis resulting from a blood clot on the brain, evidence 
held to require submission to the jury of the question whether such 
condition resulted from an accidental fall, and whether the death was 
therefore caused by external, violent, or accidental means within the 
policy, or was the result of prior disease. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 


§ 668.) 


* Decision rendered, May Io, 1913. On motion for additional findings 
of facts, June 7, 1913. 159 S. W. Rep. 176. 
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3. EVIDENCE—DECLARATION OF PERSONS SINCE DECEASED 
—RES GEST. 


In an action on an accident policy for the alleged death of insured injured 
as the result of a fall on the ice of a skating pond, evidence that de- 
ceased, while returning from the pond, in response to an inquiry 
whether his fall had hurt him, answered: “No; not seriously; hurt 
my head and made it ache’—and at the same time raised his hand near 
or to his head, which declaration followed within a very few moments 
after the fall, was admissible, when properly qualified as res geste. 


(For other cases, see Evidence, Cent. Dig §§ 351-368; Dec. Dig. § 123.) 

4. EVIDENCE — HYPOTHETICAL QUESTIONS — ASSUMED 
FACTS. 

Counsel may embody in their hypothetical questions facts which, in their 
judgment, the evidence proves, and are not compelled to embrace 


therein facts which the opposing litigant contends have been estab- 
lished. 


(For other cases, see Evidence, Cent. Dig. §§ 2369-2374; Dec. Dig. § 553.) 


5. TRIAL—REQUESTED CHARGE—INSTRUCTIONS GIVEN. 


Refusal of requested charge is not error, where the instructions given 
fully and fairly present the case. 


(For other cases, see Trial, Cent. Dig. §§ 651-659; Dec. Dig. § 260.) 


On motion for Additional Finding of Facts. 
6. APPEAL AND ERROR—INTERMEDIATE APPELLATE COURT 
—FACTS—FINDINGS. 
It is not the duty of the Court of Civil Appeals, on a motion for 


additional findings of fact, to find facts that are undisputed, or re- 
cite evidence which may conflict with findings made. 


(For other cases, see Appeal and Error, Cent. Dig. § 4420; Dec. Dig. § 
1122.) 


Appeal from District Court, Tarrant County; W. T. Simmons, 
Judge. 

Action by Mrs. Jennie Roth against the Order of United Com- 
mercial Travelers of America. Judgment for plaintiff, and de- 
fendant,appeals. Affirmed. 


Orrick & TERRELL, of Ft. Worth, for Appellant. 
Capps, CANTEY, HANGER & SuHort, of Ft. Worth, for Appel- 
lee. 


Conner, C. J. 

On the 31st day of July, A. D. 1895, the Order of United Com- 
mercial Travelers of America, a fraternal organization, issued to 
Wm. Henry Roth its certificate of membership whereby the said 
Roth became a member in good standing, and whereby his bene- 
ficiary became entitled to receive, in event he should suffer, 
“during the continuance of his membership and while in good 
standing, bodily injury effected through external, violent, and 
accidental means, which alone should occasion death immediately 
or within six months from the happening thereof, a sum not ex- 
ceeding $5,000, and the further sum of $1,300, the latter sum 
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payable in weekly installments of $25 each, the constitution of 
the order providing ‘that payments authorized under the provi- 
sions’ of section 6 of said constitution ‘shall not cover or extend 
to any death, disability or loss * * * happening directly or 
indirectly in consequence of disease, or caused wholly or in part 
by bodily infirmities or disease * * * or by any surgical op- 
eration or medical or mechanical treatment * * * or to any 
case except where the injury is external, accidental, and the 
proximate and sole cause of the death, disability or loss.’’”’ Roth 
died March 5, 1905, while a member in good standing, from 
paralysis caused by a blood clot in the fourth ventricle of his 
brain. Defendant having denied liability, this suit was insti- 
tuted by appellee, Mrs. Jennie Roth, as surviving wife and 
beneficiary of W. H. Roth under his certificate of membership, 
and it was agreed that Mrs. Roth was entitled to recover, “pro- 
viding she proves that he died as a result of accident, and in no 
other event.” A trial was had on the 2d day of February, 1912, 
before the court and a jury. Upon issues submitted to them, 
such jury returned a verdict in favor of appellee, and judgment . 
was rendered thereon in her favor, and against said order of 
United Commercial Travelers of America for the sum of $8,707.- 
35, with interest at 6 per cent from date of judgment, from 
which judgment appellant prosecutes this appeal. 

[1] Appellant’s first assignment is that “the court erred in that 
it refused to give special charge No. 1, requested by the defend- 
ant.”” The special charge referred to in the assignment was a 
peremptory one in appellant’s favor. The assignment is objected 
to by appellee on the ground that it does not refer to that portion 
of the motion for a new trial in which the error attempted to be 
raised is complained of, as provided in rule 25 for the Courts of 
Civil Appeals (142 S. W. xii), but the objection under any con- 
struction of the rule seems now unavailing, in view of the amend- 
ment of Revised Statutes, article 1612, effective April 4, 1913 
(Acts 33d Leg. c. 136), providing among other things, that the 
motion for new trial itself, when one is filed, shall constitute the 
assignments of error. Here a motion for new trial was filed 
which contains a distinct specification of the error complained of, 
and which therefore is sufficient under the amendment. 

[2] This brings us to a consideration of the assignment, and 
in the conclusion reached we all agree. Appellant insists in effect 
that if the evidence is not conclusive against plaintiff's contention 
that W. H. Roth’s death was caused through external, violent, 
or accidental means, which alone and independent of all other 
causes brought about his death it at least does not affirmatively 
show this fact with reasonable certainty, that the cause of his 
death at best is conjectural under the evidence, and that there- 
fore, the burden of proof being upon the plaintiff, the peremp- 
tory instruction should have been given. 

Before reviewing the testimony, it will be well to have in mind 
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the precise manner in which the court submitted the issues. ‘The 
court gave the following general charge :— 

“Gentlemen of the jury, if you believe from the evidence that 
on January 14, 1905, plaintiff’s husband, William Roth, acci- 
dentally fell upon the ice while skating, and that by reason of 
such fall his head struck the ice and was thereby injured, and that 
said injury to his head, if any, alone caused him to die within 
six months from the date of the happening of said accident, then 
you will find for the plaintiff in any sum not exceeding $5,000 
with interest on the same at the rate of 6 per cent per annum 
from July 5, 1905, to the present time, and also the sum of $1,- 
300, with interest on the same from July 5, 1906, to the present 
time at the rate of 6 per cent per annum. 

“The foregoing instruction is given subject to instructions here- 
inafter given you, in subsequent portions of this charge. If you 
do not believe from a preponderance of the evidence that William 
H. Roth sustained an accidental injury by his fall upon the ice, 
which alone caused his death within six months from the date of 
said accident, your verdict will be for the defendant. 

“You are further instructed that if you believe from the evi- 
dence that the said William H. Roth died directly or indirectly or 
his death was caused, wholly or in part, in consequence of bodily 
infirmity or disease, you will find for the defendant. 

“You are instructed that the burden is upon the plaintiff to 
make out her case by preponderance of the evidence, and unless 
she has done so, it will be your duty to find for the defendant. 
You are the exclusive judges of the weight of the evidence and 
the credibility of the witnesses, and of the fact proved, but the law 
you will receive from the court, as herein given you in the charge, 
and be governed thereby.” 

The court also gave at appellant’s request the following special 
instruction :— 

“You are instructed if from the evidence you cannot say with 
reasonable certainty whether said W. H. Roth came to his death 
by reason of his alleged fall, if any, upon the ice or that his death 
was caused by natural causes, or wholly or partially as the result 
of disease or bodily infirmity, then you will find the verdict for 
the defendant.” 

The evidence is quite voluminous, and we will not under- 
take to do more than to briefly give its substance as we 
find it. As stated in the beginning, Roth was a member of the 
appellant order in good standing, when on the 15th day of Jan- 
uary, 1905, he together with a friend, repaired to a frozen lake 
some half mile or more from the town of Henryetta in Oklahoma, 
for the purpose of skating on the ice. There were a number of 
others on the lake or pond at the time and W. H. Roth and his 
friend C. E. White by name, started off skating across the pond 
side by side, holding each other’s hands, and after skating some 
little distance their feet became entangled, and both fell; W. H. 
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Roth falling, as one witness testifies, full length on his head and 
shoulders, with hands outstretched. White recovered himself, and 
.assisted Roth to get up, but whether assistance was necessary does 
not certainly appear. Roth at the time complained only of an 
injury to his wrist. The evidence is not entirely certain as to 
whether the parties continued their skating. Some of the testi- 
mony indicates that they did so for something like half an hour. 
Another witness, however, gave it as his best recollection that 
White, after assisting Roth to arise, took off his skates, and they 
immediately left the pond. At all events, shortly after the fall 
White and Roth returned to Henryetta. On their return they were 
met by Mr. Sulling, who testified that White said that Mr. Roth 
had fallen on the ice, and that he, the witness, then asked Mr. Roth 
if the fall had hurt him. “He answered: ‘No; not seriously ; hurt 
my head and made it ache’-—and at the same time he raised his 
hand near and to his head.” Mrs. H. C. Embrey, with whom Mr. 
Roth was boarding at the time, testified that prior to January 15th 
Mr. Roth was of a cheerful disposition and in good health, but 
that when he returned for the evening meal after his fall on the 
ice he had his left wrist bandaged and ate very little dinner, but 
went to his room uptown; that he was sick on that day; that 
he was very late coming to his breakfast next morning, and that 
she had to assist him with his overcoat; that he boarded with her 
two weeks after he fell on the ice; that he was not so talkative as 
he had been; that he complained each day while he was with her, 
and said he was feeling badly; said his head was hurting him. 
John Bastible testified that on the Wednesday evening following 
the Sunday evening that Mr. Roth fell on the ice his manner and 
actions differed so much from the usual that it was noticeable; 
that he was irritable and in bad temper; that as a rule Mr. Roth 
was cheerful and a wholesome example of health, but on the oc- 
casion last mentioned his conduct and disposition were not the 
same. R. J. Dickson testified that on January 24, 1905, Mr. Roth 
came to his store, but that he did not discover on this occasion that 
he was in ill health, though he complained of pains in his head; 
that about 10 days later he was seized with a severe and painful 
attack at the witness’s office, which caused him (Roth) to stagger, 
and was assisted to a chair; that on this occasion he complained 
with a pain in his head, which caused dizziness and partial loss of 
the use of one of his arms and one leg; that his face was some- 
what drawn to one side, and he was unable to articulate ; that this 
attack lasted about one-half hour; that he remained in his office 
about two hours, from 8 to 10 in the morning, and then went to 
the Cotton Oil Company’s office, where he solicited the sale of some 
coal. Randolph Hinner testified: That on one evening in the 
latter part of February or the first of March, 1905, Roth came to 
his drug store, and complained of severe headache. That his 
face was flushed. The witness gave him some medicine, and 
that Roth then requested that Dr. Sanderson be called to his room. 
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That his face was flushed almost purple, and that the witness 
hastened his call for Dr. Sanderson. The appellee, Mrs. Jennie 
Roth, testified that she was not in Henryetta at the time of Mr. 
Roth’s fall, but was on a visit to her parents in Iowa; that she 
came home in obedience to a telegram; that when she got home, 
the date of which she was not able to give, but which she thought 
was in the early part of February, Mr. Roth was confined to his 
bed, and never got up afterwards; that after her return he im- 
proved considerably, and her physician thought he was going to 
recover, but that he finally got worse ; that from early in February 
to the 5th of March he had paralysis on one entire side, which 
finally attacked the other side and became complete when coma 
and death followed. 

An autopsy was held several weeks after Mr. Roth’s burial, 
which was participated in by some six physicians, one of whom was 
the chief medical director of the appellant order. No evidence of 
external violence was found on the body at this time, and no 
diseased or abnormal condition of the body or brain were found, 
save that the walls of the left ventricle to the heart were very 
thin; that the walls of the right ventricle were thickened ; that the 
valves guarding the right auricular ventricle opening were scle- 
rotic or thickened, and that there was a clot of blood found on 
the fourth ventricle of the brain, which lies at the base of the 
skull. All of the physicians agreed that this clot of blood was 
the immediate cause of death, some of them, however, giving it 
as their opinion that the cerebral apoplexy, causing death, and 
brought about by the clot of blood, was “not due to external 
violence or accidental causes.” Others, however, declined to con- 
cur in this conclusion. 

There was further testimony upon which appellant also strongly 
relies. It was shown by Dr. Saunders, that some 10 or 12 years 
prior to the fall in question W. H. Roth was afflicted with a serious 
bodily ailment, the ordinary tendency and effect of which was to 
cause degeneration of nerve and brain cells, and blood vessels, 
and which, if uncured, would result in manifestations as shown by 
Roth after his fall. It was further shown that on the same day, or 
the d&y after Roth’s fall, he was in his office writing, and ap- 
parently attending to his business which was that of a traveling 
salesman ; that within the two weeks following the fall he visited 
a number of places and towns in the adjoining territory, solicit- 
ing business; and a number of physicians testified that apoplexy, 
caused by hemorrhage of the brain, was of frequent occurrence, 
sometimes when no assignable cause could be given, particularly 
in cases where the subject was of Roth’s age, 56 years at the time 
of his death; that some time in February he presented to the state 
agent of the association a claim for the temporary benefits pro- 
vided by his certificate, and in which he reported himself as 
cured. 

There was evidence, however, to the effect that the claim for 
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temporary benefits was soon thereafter recalled by Roth, and that 
the disease of which Dr. Saunders had testified had been entirely 
cured, leaving no visible effects to which his death could be as- 
signed. For instance, the expert testimony of some of the phy- 
sicians was to the effect that at the autopsy the brain had been 
very carefully examined, and that no evidence of tumors or 
disease of the brain cells or blood vessels was to be found; that 
preceeding the fall during the period covered by the testimony 
Roth was of a lively, cheerful disposition, and apparently in the 
best of health. While the testimony all showed that, had the 
clot of blood of the size found in the left ventricle immediately ap- 
peared after the fall, paralysis and death would have followed at 
once, it was a fair inference from other testimony that the hem- 
orrhage proceeded very slowly, and thus caused the advancing 
steps of Roth’s final sickness and accumulation of blood found, 
and that such hemorrhage could be caused by an accident of the 
kind shown to have happened to Roth; one physician testifying 
that he had seen cases of hemorrhages under conditions of normal 
arteries, or arteries of normal strength, where there was no 
sign of any injury to the scalp. 

We are of the opinion that the evidence raised the issue upon 
which appellee’s right of recovery depended, and that the court 
properly submitted it to the jury. If we could feel any hesitation 
in this conclusion, it is fortified by the fact that our Supreme 
Court, upon substantially the same testimony as was admitted 
upon the submission of this case, held that a peremptory instrue- 
tion was properly refused. See Roth vs. Travelers’ Protective 
Association of America, 102 Tex. 247, 115 S. W. 31, 132 Am. St. 
Rep. 871, 20 Ann. Cas. 97. Appellant’s first assignment is ac- 
cordingly overruled. 

[3] Appellant further assigns error to the action of the court im 
admitting, over the objection that it was hearsay, the testimony 
of the witness Sullings, hereinbefore referred to, the effect, 
when he inquired of W. H. Roth during his return from the 
skating pond whether his fall hurt him, that Roth answered 
“Oh; not seriously ; hurt my head and made it ache’—and at the 
same time raised his hand near or to his head.” This precise testi- 
mony was held by our Supreme Court, in the case already cited, 
to be admissible with the proper qualification, and we would in 
any view feel impelled to follow this ruling. In addition to this, 
if the testimony of the witness Hopkins, who it was admitted on 
the submission had not testified in the trial of the case of Roth vs- 
Travelers’ Protective Association of America, is to be credited, 
Mr. Roth after his fall left the lake immediately, and the answer 
complained of must therefore have followed within a very few 
moments after the fall, so as to possibly bring the answer within 
the rule admitting declarations and exclamations constituting 2 
part of the res geste, rendering it difficult for this reason for us 
to now say that the ruling of the trial court is erroneous. But 
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‘however this may be, as before stated, the Supreme Court ruled 
that the answer was admissible when properly qualified, and in 
the case now under consideration the court indisputably qualified 
the testimony at the time that it was given, and no complaint 
whatever has been made by the appellant as to the character 
of the qualification. The assignment, therefore, raising this 
question is overruled. 

[4] Objection was also made to several hypothetical questions 
submitted to experts, on the ground, in substance, that the ques- 
tions fail to embody necessary facts shown by the evidence, but 
we think these objections are to be overruled. As we under- 
stand the rule on the subject, counsel have the right to embody 
in theiz questicns the facts which in their judgment the evi- 
dence proves, and are not compelled to embrace therein the 
facts that the opposing litigant contends to be those established 
by the evidence. The principal objection which seems to be 
urged to the hypothetical question referred to is that they did 
not embody the fact of Roth’s disease and condition’ as testi- 
fied to by Dr. Saunders; but, as already appears, there was 
evidence authorizing the conclusion that Roth had been entirely 
cured of such disease, and we think appellee’s counsel had the 
right to so assume, and to propound hypothetical questions in 
harmony with such assumption. The second and fifth assign- 
ments of error are accordingly overruled. 

[5] Error is also assigned to the court’s refusal to give several 
special instructions, but we think the special instruction given at 
appellant’s request, and hereinbefore noted, together with the 
court’s general charge, fully and fairly represented the case. 

No other assignment requires consideration save that insist- 
ing that the motion for new trial should have been granted, be- 
cause of the insufficiency of the evidence. The evidence and 
conclusions hereinbefore set out, however, sufficiently show that 
we cannot say that the trial court abused his discretion in refus- 
ing to do so. 

The judgment is affirmed. 


On Motion for Additional Findings of Fact. 


[6] Appellant insists upon additional findings of fact which, 
as set out in the motion therefor, and in so far as material, are 
either undisputed or mere recitations of evidence which support 
inferences in conflict with conclusions fairly inferable from 
other evidence upon which our original findings rest. It is our 
province to determine whether evidence exists sufficient to sup- 
port the verdict and judgment, and not to pass upon the weight 
of conflicting testimony. In other words, it is never necessary, 
under our rules of practice, to find facts that are undisputed in 
the record, or recite evidence which may tend to conflict with 
findings made. Where the facts are undisputed our Supreme 
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Court can, and often does, consider them, and in cases of con- 
flict the material inquiry goes to the evidence, if any, which 
tends to support the ruling of verdict, and not to that in conflict 
therewith. 

The motion is accordingly overruled. 


COURT OF APPEALS OF MARYLAND. 


MARYLAND CASUALTY CO. or BALTIMORE 
vs. 


OHLE.* 


1. INSURANCE— ACTIONS ON POLICIES—SUFFICIENCY OF 
EVIDENCE—ACCIDENT INSURANCE. 


In an action upon an accident insurance policy, which insured a surgeon 
against loss of sight caused by blood poisoning during a professional 
operation, evidence held sufficient to show that the loss of sight, oc- 
curring more than five months after the operation, was due to infec- 
tion received at that time. 


(For a cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


2. = OF LOSS—TIME—ACCIDENT INSUR- 
NC 


In a clause in an accident insurance policy, which required notice of in- 
jury to be given as soon as might be reasonably possible, a notice 
given by a physician of loss of sight, due to infection during an 
operation five months after the injury was received, but as soon as 
he learned that his sight was destroyed, was sufficient. 


(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 


Appeal from Superior Court of Baltimore City; James M. 
Ambler, Judge. 

Action by Henry Charles Ohle against the Maryland Casualty 
Company of Baltimore. Judgment for the plaintiff, and de- 
fendant appeals. Affirmed. 


Argued before Boyd, C. J., and Briscoe, Burke. Thomas, Pat- 
tison, Urner, Stockbridge, and Constable, JJ. 


Wa iER L. CiarK, of Baltimore, for Appellani. 
FREDERICK N. TANNAR and WILLIAM Coron, both of Balti- 
more, for Appellee. 


* Decision rendered April 10, 1913. 87 Atlantic Rep. 763. 
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Briscor, J. 

On the 3lst day of January, 1908, the appellant by its policy of 
insurance insured the appellee against bodily injuries effected, 
directly and independently of all other causes, through external 
violent and accidental means, according to the terms of an acci- 
dent policy set out in the record. By a rider attached to and 
made a part of the policy, dated the 13th day of February, 1908, 
“it was understood and agreed that the insurance under the 
policy was extended to cover against death, loss of limb or sight, 
total or partial disability, caused by blood poisoning from septic 
matter introduced into the system through the wounds suffered 
in professional operations.” The suit in the case is based upon 
this policy, and the declaration contains the money counts and a 
special count on the poiicy. The special count avers, in sub- 
stance that the defendant by its policy promised to pay the plain- 
tiff the sums mentioned in the policy, to wit, a weekly indemnity 
of $25, the principal sum of $5,000, and an accumulative sum, 
on each consecutive full year’s renewal of the policy, of 10 per cent 
increase of the above-mentioned sums; that the policy insured 
the plaintiff against bodily injuries effected directly and inde- 
pendently of all other causes, through external, violent, and 
accidental means, suicide, sane or insane, not included, as fol- 
lows: Against death, loss of limb or sight, total or partial dis- 
ability caused by blood poisoning from septic matter introduced 
into his system through the wounds suffered in professional 
operations. It further avers: ‘hat the plaintiff did on or about 
the 7th of October, 1909, while in the performance of a pro- 
fessional operation, by accidental means, have septic matter in- 
troduced into his system through a wound suffered in a pro- 
fessional operation, and in consequence thereof he has lost the 
sight of both of his eyes, caused by blood poisoning effected direct- 
ly and independently of all other causes from the septic matter so 
introduced by reason of the wound suffered in the professional 
operation. That his injuries were proven within the time re- 
quired by the terms of the policy; to wit, he was taken with 
blood poisoning on or about the 10th day of March, 1911, in 
consequence of the introduction of septic matter into his system, 
and independently and exclusively of all other causes, he was 
immediately, continuously, and wholly disabled and prevented 
from performing any and every kind of duty pertaining to his 
occupation for more than ninety days, and did on or about the 
same day notify the said defendant in writing of the same, and 
that in consequence of the blood poisoning caused as aforesaid, 
he has permanently lost the sight of both his eyes. That the 
amounts of the policy are now due and payable to him. That he 
has made demand for the same, and payment thereof has been 
refused, and nothing has been paid on account of the same, 
and that he is now entitled to receive the weekly indemnity of 
$25 from the 10th of March, 1911, until the payment of the 
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principal sum under the policy, and to receive the principal sum 
in accordance with the terms of the policy and the accumulative 
amounts, in addition to the same. At the trial of the case the 
defendant relied upon. five pleas setting up the company’s de- 
fense to the action: First, never indebted as alleged; second, 
it did not promise as alleged; third, the plaintiff did not com- 
ply with the terms and conditions of clause 12 of the insurance 
policy, in that he did not give the defendant written notice of 
the injury complained of causing the loss of sight, with full 
particulars thereof, as soon as it was reasonably possible after 
the happening of the accident causing same; fourth, that the 
loss of sight complained of did not result solely from the intro- 
duction of septic matter into the system of the plaintiff, and 
within ninety days from the date when the septic matter was so 
introduced into the system of the plaintiff, as provided in clause 
1 of the insurance policy; and, fifth, that the intreduction of the 
septic matter into the system of the plaintiff complained of did 
not, independently and exclusively of all other causes, immedi- 
ately, continuously, and wholly disable and prevent the plaintiff 
from performing the duties pertaining to his profession, and 
that the loss of sight did not occur during said continuous dis- 
ability and within 200 weeks after the introduction of said septic 
matter into the system of the plaintiff, as provided in clause 1 
of said insurance policy. Issue was joined on the defendant’s 
first and second pleas, a replication to the third plea, to the effect 
that the plaintiff gave to the defendant written notice of the in- 
jury complained of causing the loss of sight, according to the 
terms and conditions of clause 12 of the insurance policy, and a 
demurrer was interposed to the fourth and fifth pleas. The 
demurrer was sustained by the court to the fourth and fifth 
pleas, and the case was tried upon issue joined on the other 
pleas. A verdict was rendered in favor of the plaintiff for the 
sum of $7,500, and from a judgment entered thereon this appeal 
has been taken. 

The questions for our consideration arise upon a single ex- 
ception, and that is to the ruling of the court in rejecting the 
defendant’s nine prayers, as offered and to its refusal to in- 
struct the jury at all. There were no instructions offered upon 
the part of the plaintiff, but it was conceded that, in the event 
of a recovery in the case, the liability of the detendant should 
be a sum not exceeding $7,500 The defendant refused to offer 
any evidence at the trial, and rested its case upon the close of 
the plaintiff’s testimony. The policy is set out in the record, 
and it is admitted that it was duly executed, and that it was in 
full force down to May, 1911, so there can be no controversy 
that the appellee is entitled to recover if he comes within the 
terms of its provisions. 

[1] The uncontradicted evidence shows that the appellee 
contracted an infectious disease from a patient while delivering 
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her in childbirth, in the month of October, 1909. He was sub- 
sequently treated and attended by experienced physicians and 
specialists in Baltimore city, down to the 4th of April, 1911, 
when the disease resulted in the loss of sight of both of his eyes 
caused by blood poisoning from the wound suffered in the pro- 
fessional operation testified to by the plaintiff. 

All of the six medical experts who attended the appellee testi- 
fied that the loss of his eyesight was a direct result of the 
syphilitic injection, by reason cf the injury he had received in 
the professional operation; that there are different varieties of 
blood poisoning, and any of them will produce biindness if at- 
tacking the eye, and that syphilitic injection such as the appel- 
lee suffered from produces blindness. 

The notice and statement submitted by the plaintiff to the 
company on the 14th of March, 1911, is as follows: “On 7th 
of October, 1909, I was attending a woman in labor. I delivered 
her of a child suffering from syphilis; within two weeks a 
chancre developed on the middle finger of my right hand. I 
promptly began treatment, etc.; about April 10, 1910, I de- 
veloped disease of the eyes, the result of the syphilitic injection. 
Sight in left eye wholly destroyed, right eye impaired, enter 
hospital to-morrow, March 15, 1911.” 

The time and cause of the accident, the nature, extent, and 
result of the injury received by the plaintiff, as contained in his 
report to the company, is not only fully supported by his own 
testimony, but by the uncontradicted testimony of the eminent 
medical witnesses who testified in the case. Dr. James Bordley, 
a specialist in eye treatment, testified that in March, 1911, the 
plaintiff came to him with Dr. Timberlake for an examination 
of the eyes. After speaking of several unsuccessful operations 
on his eyes, said his vision at this time is useless. and witness 
sees no prospect of its being better. The condition is a direct 
result of recent syphilis. Witness has seen many hundreds of 
cases of eye syphilis, and has never seen it develop under six 
months—usually about a year. Plaintiff’s syphilitic infection is one 
phase of blood poisoning, resulting from infection by septic mat- 
ter. The testimony of Drs. Harlan, Timberlake, Simon, Barker, 
Lewis, and Platt, specialists, who attended the plaintiff, is along 
the same line and to the same effect as that of Dr. Bordley. 

The language of the rider attached to the policy in this case, 
we think, is clear and unambiguous and must be construed ac- 
cording to the sense and meaning of the terms which were used 
by the parties making it. By its terms it extends the insurance 
clause of the policy to physicians or surgeons, and expressly 
stipulates that the insurance under this policy is extended to 
cover against death, loss of limb, or sight, total or partial disabil- 
ity caused by blood poisoning from septic matter introduced into 
the system through the wounds suffered in professional opera- 
tions. The object and purpose of the rider was to protect and 
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secure indemnity against total or partial disability caused by 
blood poisoning from septic matter introduced into the system 
through wounds suffered in professional operations. ‘The un- 
disputed facts disclosed by the record, we think, bring this case 
within the terms and meaning of “the rider” attached to the. 
policy, and covers the claim provided for and the loss insured 
against in the policy. 

[2] The appellant relies upon clause 12 of the policy, and. 
contends that no written notice of the injury was given as soon 
as was reasonably possible. Clause 12 of the agreement in the 
policy reads as follows: “Written notice must be given to the 
company at Baltimore, Md., or to the agent countersigning this. 
policy as soon as may be reasonably possible, of any injury for. 
which a claim is to be made, with full particulars thereof and. 
full name and address of the assured or beneficiary as the case 
may be. Affirmative proof of * * * lossof * * * sight 
* * * must be furnished to the company within two months 
from the time of * * * lossof * * * sight. Claims not 
brought in accordance with these agreements will be forfeited 
to the company.” While the accident or injury which resulted 
in the loss of the plaintiff’s eyesight occurred in the month of 
October, 1909, the proof shows that it was not until March, 1911, 
he was satisfied that he would lose the use of his eyes. Mani- 
festly he could not have given notice of the loss of eyesight until 
that condition happened. Dr. Harlan testified that in some cases 
eye trouble follows syphilitic infection very soon and in others very, 
late. The time Letween the infection and eye trouble was about 
a fair average. It would be very unusual for that condition of 
the sight to appear within ninety days from the primary infec- 
tion. Dr. Timberlake testified that the syphilitic infection from 
which the plaintiff is suffering is regarded as one form of blood 
poisoning, and this kind of blood poisoning did net usually mani- 
fest itself for a long period. Dr. Platt testified that the trouble 
with the background of the eye, where the plaintiff had the 
hemorrhage and detachment of the retina, would not be apt 
to occur within ninety days. It would occur after a year or two, 
or three. 

The words “as soon as may be reasonably possible” as used 
in accident insurance policies, and relied upon by the appellant 
to defeat a recovery in this case, have frequently been before 
the courts for a construction, and have been held to mean a rea- 
sonable time after the accident occurs, under the facts and cir- 
cumstances of the particular case. In McElroy vs. Life Ins. Co., 
88 Md. 148, 41 Atl. 115, 71 Am. St. Rep. 400, it is said: “It 
cannot reasonably be supposed that the holder of the policy 
could be required to give proof of a fact of which he was him- 
self ignorant. To decide that one was not duly diligent, and 
that he lost his right as beneficiary because he did not give no- 
tice of a policy of which he knew nothing, would be more strict. 
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-and exigent than: in our opinion the language of the policy re- 
quires. There was timely notice given after the fact of insur- 
ance came to the knowledge of the plaintiff. This delay in find- 
amg the policy was not strange and unexceptionable. On the 
contrary, it appears to have been entirely consistent with good 
faith.” The case of People’s Mutual Accident Association vs. 
Smith, 126 Pa. 317, 17 Atl. 605, 12 Am. St. Rep. 870, is directly 
im point, and resting upon somewhat similar facts to the case 
mow under consideration. Judge Paxon, in delivering the opin- 
ion of the court, after stating the facts, said: “It is our duty 
to give the policy in question a fair, businesslike, common-sense 
interpretation. -It is in such sense that the parties to the con- 
tract probably understood it. The plaintiff was not claiming for 
weekly benefits. Had he done so, there would have been more 
force in the defendant’s position that he should have given 
notice of the accident immediately after its occurrence on Sep- 
tember 4th. His claim, however, was for the loss of his eye, 
and it is difficult to see how he could, with any propriety, make 
such a claim until he had actually lost it, or it had become clear 
that he would lose it. How could he have truthfully made such 

-a claim on the 5th of September? And had he done so, and his 
eyesight been restored, the probability is the defendant com- 
pany would have criticised his claim even more closely than it 
has done now. In the case of Lyon vs. Railway Passenger As- 
surance Co., 46 Iowa, 31, the insured was injured whilst trav- 
eling on a railway train. He brought suit to recover a weekly 
allowance. By the terms of the policy he was required to give 
“immediate notice to the company at Hartford, Connecticut.’ The 
injury was received on September 27th, and notice was sent to 
the company at Hartford on October 28th following, thirty-one 
days afterwards During this time he was under medical treat- 
ment for eight or nine days at one place, when he returned to 
his home and came under the treatment of other physicians. The 
eourt held that under all the circumstance it was not error in 
the court below to refuse to instruct as a matter of law that the 
notice was not given in proper time. The question was left to 
be determined by the jury as one of fact. It is true the delay 
im such cases may be so great as to justify the court in ruling it 
as a question of law. There was no such delay in the case in 
hand, however. The word ‘immediate’ in the contract must be 
construed to mean within a reasonable time thereafter, under all 
the facts and circumstances of the case, and what is a reasonable 
time must be decided by the jury, unless, as before observed, 
the delay has been so great that the court may rule it as a ques- 
tion of law. A person might be so injured as to be physically 
unable to give notice for weeks. Hence it is that such questions 
are referred to the jury to say whether, under all the circum- 
stances, there has been an unreasonable delay in giving notice. 
In the present case we are not required to go so far as the court 
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did in the Iowa case. I see no reason which requires notice to 
be giver. of the loss of an eye, until the eye is destroyed, any 
more than that in a life policy a man should give notice of his 
death before he dies.” 

We think under the facts and circumstances of this case as 
disclosed by the proof, that the notice given the defendant by the 
plaintiff dated in March, 1911, of the loss of eyesight was a 
sufficient notice within the meaning and in compliance with 
clause 12 of the policy, and that the plaintiff’s demand was fur- 
nished within a reasonable and proper time. 

The conclusion we have reached upon the law of this case 
disposes of the defendant’s prayers, and they need not be dis- 
cussed. The several questions of law raised by the prayers have 
been disposed of by us against the appellant’s contention, and 
they were properly rejected by the court below. 

Finding no error in the ruling of the court, the judgment will 
be affirmed. 

Judgment affirmed, with costs. 


SUPREME COURT OF APPEALS OF WEST VIRGINIA. 


BOWYER 
US. 


CONTINENTAL CASUALTY CO-* 


1, INSURANCE—CONTRACT—APPLICATION. 


To make the application for a policy of insurance in an accident and 
health insurance company organized under the laws of a state other 
than this and doing business here containing warranties part of the 
contract of insurance, it must be attached to the policy. Mere refer- 
ence to it in the policy and adoption thereof in terms do not suffice. 


(For other cases, see Insurance, Cent. Dig. §§ 308-311; Dec. Dig. § 151.) 


2. INSURANCE—CONTRACT—AGREEMENTS OUTSIDE POLICY. 


In the absence of statutory prescription of the forms of contracts of 
insurance, such reference and adoption would make the application 
part of the policy; but section 62 of chapter 34 of the Code 1906, 
as revised, amended and re-enacted by chapter 77 of the Acts of 
1907 (serial section 1107a, Ann. Code Supp. 1909), and sections 15 
and 69 of said chapter, requiring policies of insurance fully and 
plainly to set forth the contracts between the parties thereto, ex- 


* Decision rendered, April 22, 1913. Rehearing denied, June 30, 1913. 
78 S. E. Rep. 1000. Syllabus by the Court. 


Vol. XLII.—98 
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clude therefrom all conditions, agreements, and warranties not ex- 
pressed in the policies or papers attached thereto. 


(For other cases, see Insurance, Cent. Dig. §§ 308-311; Dec. Dig. § 151.) 
3. INSURANCE—ACTION ON POLICY—ADMISSIBILITY OF 
EVIDENCE—APPLICATION. 


Though inadmissible, by reason of such statutory provisions, to prove 
a statement therein as a part of the contract, the application for the 
policy containing a false statement is admissible as part of the evi- 
dence of fraud in the procurement of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1677-1681, 1682-1685; Dec. 
Dig. § 655.) 
4. INSURANCE—ACTION ON POLICY—PLEADING AND PROOF. 


Fraud in the procurement of the issuance of a policy of insurance not 


under seal need not be specially pleaded. Evidence thereof is admis- 
sible under the general issue. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640. 


5. APPEAL AND ERROR—HARMLESS ERROR—EXCLUSION OF 
EVIDENCE. 


It is not erroneous to reject relevant and material, but incomplete and in- 
sufficient, evidence of a defense, in the absence of disclosure of pur- 
pose and intent to supplement it with additional evidence tending 
to establish the elements of the defense the proffered evidence does 
not tend to prove. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 4187-4193, 4207 ; 
Dec. Dig. § 1056.) 


Error to Circuit Court, Mercer County. 
Action by Ella Bowyer against the Continental Casualty Com- 


pany. Judgment for plaintiff, and defendant brings error. Af- 
firmed. 


SANDERS & Crockert, of Bluefield, MAN’ron MAverick and 
M. P. Cornewius, both of Chicago, Ill., and L. J. Hotiann, of 
Bluefield, for Plaintiff in Error. 

Frencu & Eastey, of Bluefield, for Defendant in Error. 


POFFENBARGER, P. 

On this writ of error to a judgment against it for the sum of 
$2,135, the Continental Casualty Company complains principally 
of the refusal of the court to permit it to reply in evidence upon a 
false statement made in the application for the policy of insur- 
ance as a breach of a warranty of the policy, and also of the 
refusal of the court to permit the introduction of the application 
as proof of the false statement therein as evidence of a fraudu- 
lent representation inducing the issuance of the policy; the trial 
court having refused to permit this evidence to go in upon the 
first theory of defense, here stated, because the statement was 
found neither on the face of the policy, nor in any paper at- 
tached thereto, and also to permit it to go in upon the second 
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theory, because fraud in the procurement of the policy had not 
been specially pleaded and the facts offered in evidence were 
wholly insufficient to establish the fraud, if it had been pleaded. 

|1, 2] The objection to the offered evidence as proof of a 
warranty in the policy and breach thereof rests upon the statute 
prescribing and regulating the business of life and accident in- 
surance companies, and particularly section 62 of chapter 34 of 
the Code, as revised, amended, and re-enacted by chapter 77 
of the Acts of 1907 (section 1107a, Ann. Code Supp. 1909), 
read and interpreted in the light of other provisions of the 
statute, regulating the business of insurance companies. This 
section relates to the business of foreign insurance companies 
other than fire or life, necessarily including in its terms acci- 
dent insurance companies. It provides that “such companies or 
associations shall place on the face of its policy or certificate 
the agreements with the assured.” Section 15 of the Acts of 
1907, relating to the business of life insurance companies, con- 
tains this provision: ‘‘Nor shall any such company or agent 
thereof make any contract of insurance or agreement as to such 
contract other than as plainly expressed in the issued policy 
thereon.” Section 62 provides that foreign insurance compa- 
nies other than fire or life “shall be governed by the laws of 
this state regulating the admission of foreign fire insurance com- 
panies doing business in this state,” except in certain enumerated 
particulars. Section 69, relating to fire insurance companies, 
says: “In all policies of insurance issued against loss by fire, 
made by companies chartered by or doing business in this state, 
no condition sha!l be valid unless stated in the body of the policy 
or attached thereto.” The policy sued on was an accident policy, 
giving indemnity for loss of life by accident, and the insurer was 
a corporation organized under the laws of the state of Indiana. 

The application for the policy containing the alleged false 
statement and warranty of its truth was not attached to the 
policy, but the latter paper declared the warranties and agree- 
ments contained in it and payment of the premium to be the 
consideration for the insurance and the application for the policy 
to be a part thereof. The words of this provision are: “The 
application herefor and any paymaster’s order given to provide 
for the payment of premium are hereby made a part hereof.” 
These provisions make the application a part of the policy by ref- 
erence and adoption only. The policy does not on its face, or by 
any paper attached thereto, show the warranties and agreements. 
On the consummation of the insurance agreements the policy 
went into the hands of the insured, and the application therefor 
was retained by the insurer, and filed with its papers to which 
the insured had no access. The purpose of statutes of this kind, 
as declared by the courts in other states, is to require the con- 
tract to be so formed as to enable the insured or assured at all 
times to have before him the covenants and agreements which 
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he is required to observe or perform and relieve him from the 
burden of relying upon his recollection of the terms of his con- 
tract. Life Ass’n vs. Musser, 120 Pa. 384, 14 Atl. 155; Life 
Ins. Co. vs. Kelly, 114 Fed. 268, 52 C. C. A. 154; Zimmerman 
vs. Accident Ins Co., 207 Pa. 472, 56 Atl. 1003. Objections to 
such statutes on the ground of alleged invalidity have been over- 
ruled by the courts and their constitutionality affirmed. Life 
Ass'n vs. Musser, 120 Pa. 384, 14 Atl. 155; Considine vs. Life 
Ins. Co., 165 Mass. 462, 43 N. E. 201. Being remedial in nature, 
they are liberally construed by the courts for the effectuation of 
their obvious purpose. Though the statute of which the Mas- 
sachusetts law is a part designated only certain kinds of life in- 
surance by name, not all of them, it has been construed as re- 
quiring the attachment of the application to policies of all kinds 
of life insurance. Considine vs. Life Ins. Co., cited; Nugent 
vs. Life Ass’n, 172 Mass. 278, 52 N. E. 440. The Kentucky 
statute relates in terms only to assessment companies, but, read . 
in connection with another statute, applying to old line compa- 
nies and requiring them to state the contract plainly in the policy, 
it has Leen interpreted as requiring attachment of the application 
to the policies of old-line companies. Life Ins. Co. vs. Myers, 
109 Ky. 372, 59 S. W. 30; Life Ins. Society vs. Puryear, 109 
Ky. 381, 59 S. W 15. The Iowa statute is held to apply to 
mutual companies, though not found in the chapter relating to 
them. Corson vs. Insurance Ass’n, 115 Iowa, 485, 88 N. W. 
1086. Read in the light of the spirit of these decisions, our stat- 
ute undoubtedly requires the application to be attached to the 
policy, to enable the insured to resort to it at any time for infor- 
mation as to the terms of his contract. Under common-law prin- 
ciples, the words of reference and adoption found in the policy 
would make the application a part of it, but these statutory pro- 
visions prescribing the form of contracts of insurance, clearly 
within the limits of legislative power, declare as a matter of 
public policy that all the essential elements relating to the con- 
tract must appear in one paper, the policy, or that paper and the 
others attached thereto, to the end that the insured, as well as 
the insurer, may at any time know the terms and provisions of 
the contract. Obviously mere reference in the policy to the ap- 
plication, containing portions of the contract and constructive 
adoption thereof, do not amount to a compliance with this re- 
quirement, and the court properly refused to permit the intro- 
duction of the application for the purpose of proving a war- 
ranty not stated on the face of the policy or in any paper at- 
tached thereto. 

[3] Though inadmissible to prove statements of the insured 
as a warranty or part of the policy, because not attached to it, 
the application was admissible, together with other evidence, to 
prove fraud in the procurement of the policy. A false statement 
made in the application for a policy is none the less false because 
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made therein; and, if it is an element or fact in a scheme of 
fraud to procure the issuance of a policy, under circumstances 
under which it would not be issued if the insurer had been ad- 
vised of the true situation, it stands upon the same footing as 
if made in any other paper or way. Life Ins. Co. vs. Logan, 9 
Ca. App. 503, 71 S. E. 742; Johnson vs. Ins. Co., 134 Ga. 802, 
58 S. E. 731; Life Ins. Co. vs. Hill, 8 Ga. App. 857, 70 S. E. 186. 

[4] Nor was it necessary to plead fraudulent procurement 
specially. Fraud, if established, would be a full and complete, 
not merely a partial defense; and, as the policy was not under 
seal, proof of fraud in the procurement thereof was admissible 
under the general issue on common-law principles. The deci- 
sions asserting the contrary are not in harmony with ours. It 
is undoubtedly a common-law defense Mylius vs. Engine & 
Thresher Co., 70 W. Va. 576, 74 S. E. 728; and Prewett vs. 
Bank, 66 W. Va. 184, 66 S. E. 231, 135 Am. St. Rep. 1019. See, 
also, Fisher vs. Burdett, 21 W. Va. 626. At common law it was 
provable under the general issue in debt and assumpsit. 4 Min. 
Inst. 770, 792, 798; 1 Rob. Prac. (old) p. 210; 2 Saunslers Pl 
& Ev. top p. 28, mar. p. 526. The allowance of a special plea 
in the nature of a plea of set-off by chapter 126, Code, «oes not 
preclude proof under the general issue. Sterling Organ Co. 
vs. House, 25 W. Va. 64, 4 Min. Inst. 792 to 798. The pur- 
pose of that statute is to make the fraud or other matter of the 
plea the basis of a cross-action and allow a recovery by the de- 
fendant from the plaintiff of an excess in favor of the former. 
It is an enabling statute, enlarging, not restricting, defendant’s 
rights, and fraud may still be proved under the general issue as a 
mere matter of defense. 

The false statement was that the assured had never claimed 
or received any accident or health insurance benefits. It was first 
made in the application for the original policy, dated August 
14, 1909, and again in the application for renewal of the policy, 
dated August 14, 1910. Holding a health policy in the Travelers’ 
Insurance Company, Bowyer, the insured, had made application 
for indemnity thereunder on the 12th day of April, 1905, on ac- 
count of illness and incapacity to work by reason of la grippe 
and pleurisy, and on the 4th day of May, 1905, had received by 
way of such indemnity $20. These facts only were offered as 
evidence to prove fraud in the procurement of the policy sued 
on, if indeed, it was offered for such purpose; it having been 
tendered primarily to prove the statement as a part of the policy 
and warranty of the truth thereof, so as to make it material and 
binding as a part of the contract. It does not appear whether, 
if a truthful answer had been made to the question as to prior 
receipt of accident or health benefits, the company would have 
issued the policy. Nor does it appear that the assured at the 
date of the application was suffering from any chronic or in- 
curable disease. Nor does it appear that in the procurement of 
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benefits under the policy in the Travelers’ Insurance Company 
he perpetrated any fraud. Nor is there anything to indicate his 
recollection at the date of the application of the receipts of 
benefits under a former policy. For all that appears, the false 
statement was an innocent mistake. It requires more than a 
mere false statement to prove fraud. It must have been made 
with intent to mislead and deceive, and the injured party must 
have relied upon it. This evidence was wholly insufficient to 
sustain the issue of fraud. Medley vs. Insurance Co., 55 W. Va. 
342, 47 S. E. 101, 2 Ann. Cas. 99. There was no offer of addi- 
tional evidence nor any representation to the court that the de- 
fendant, if permitted to put in evidence this false statement, 
would supplement it with additional evidence, sufficient to es- 
tablish fraudulent procurement of the policy. The trial court 
may properly exclude evidence constituting no defense. Walker 
vs. Strosnider, 67 W. Va. 39, 67 S. E. 1087, 21 Ann. Cas. 1; 
Easy Payment Co. vs. Parsons, 62 W. Va. 26, 57 S. E. 25 

[5] Even though the action of the court in refusing to per- 
mit this evidence to be offered be regarded as technically erro- 
neous, the error ought not to justify reversal, for fraud as a 
matter or ground of defense was not clearly and plainly brought 
to the attention of the trial court. The evidence was offered for 
an entirely different purpose, and the record shows no sugges- 
tion or intimation to the court of intent on the part of the de- 
fendant to rely upon it as proof of fraud in the procurement of 
the policy. Nor, as has been stated, was there an intimation to 
the court of the possession of additional evidence of fraud. 

Ella Bowyer, wife of Jordan H. Bowyer, the assured, was the 
beneficiary named in the policy, and the real issue arising out of 
the evidence admitted was whether the death of the insured had 
been occasioned by external, violent, and purely accidental 
means and independently of all other causes, in conformity with 
a condition of the policy. The death of the insured was due to 
rupture of the bladder. At least such was the cause, in the 
opinion of physicians testifying as experts, disclosed by the 
result of an autopsy. They further expressed the opinion that 
the rupture had been caused by external violence. Both the 
wife and the mother-in-law of the insured testified to his injury 
by a fall in his room, coincident with the inception of the blad- 
der trouble from which he died. ‘Testifying further, they say 
he was in good health before he fell. Both say there was on his 
abdomen after the fall a red rough place, indicative of percus- 
sion or violent contact with some object. Their theory is that 
he stumbled over a coal scuttle, and fell on or against a bed. 
To meet the case thus made, the defendant set up the theory of 
death from disease rather than violence. No evidence was ad- 
duced in support of this theory a letter from Mrs. Bowyer, the 
beneficiary, to the defendant company, dated the day after the 
accident, saying: “This is to let you know that Jordan H. 
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Bowyer has been (sick) & on bed for several days also his wife 
and not able to write you before. Please send blank.” This is 
nothing more than a written statement, contradictory of the 
testimony of the writer and the other witness, her mother. 
Only a few davs before the date thereof, the writer had been 
delivered of a child, and was on her sick bed at the time of the 
accident to her husband. This circumstance is relied upon in 
argument as one accounting for inaccuracy of statement in the 
letter. ‘The letter does not prove a case of illness from disease, 
resulting in the death of the insured. As matter of impeach- 
ment of the testimony of the writer it was admissible, but its 
value was a question for the jury. Clearly the right of recovery 
depends upon the credibility of these two witnesses, and that is 
peculiarly a question for jury determination. We are unable 
to say the verdict is contrary to the evidence. 

Perceiving no error in the rulings of the trial court, we affirm 
the judgment. 


COURT OF APPEALS OF ALABAMA. 


UNITED STATES HEALTH & ACCIDENT INS. CO. 
US. 


HILL* 


1. CERTIORARI—SERVICE OF NOTICE—MOTION TO QUASH— 
WAIVER. 


Where a case was brought to the circuit court by certiorari without 
service of notice on defendant, but objection thereto was not made 
until after both parties had entered a general appearance and con- 
sented to a continuance, and motion to quash was not made until after 
submission of the case, defendant’s objection and motion were too 
late, and the court did not err in overruling them. 


(For other cases, see Certiorari, Cent. Dig. §§ 153-167; Dec. Dig. § 60.) 


2. APPEAL AND ERROR—HARMLESS ERROR—PLEADING. 

The sustaining of demurrers to certain of defendant’s pléas was not prej- 
udicial to defendant, where the same matters of defense were available 
under other pleas to which demurrers were not sustained. 

(For — see Appeal and Error, Cent. Dig. §§ 4089-4105; Dec. Dig. 
§ 1040. 


* Decision rendered, June 17, 1913. Rehearing denied, June 27, 1913. 
62 S. Rep. 954. 
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3. EVIDENCE—COMPETENCY OF EXPERT—HANDWRITING. 


A witness who testifies that he has had much experience in comparing 
handwriting from many years’ service as a detective and chief of police 
is competent to testify as an expert. 


ee cases, see Evidence, Cent. Dig. §§ 2347, 2383, 2384; Dec. Dig. § 

503. 

4. APPEAL AND ERROR—HARMLESS ERROR—COMPARISON 
OF HANDWRITING—EXCLUSION. 


In an action on an accident insurance policy, where the defense was false. 
representations in the application, and insured denied signing the appli- 
cation, it was reversible error for the court to not permit an expert 
to give his opinion whether the signature to the application and plain 
tiff’s signature written in open court on cross-examination were 
written by the same person. 


(For other cases, see Appeal and Error, Cent Dig. §§ 4187-4193, 4207; Dec. 
Dig. § 1056.) 

5. EVIDENCE — COMPARISON OF HANDWRITING — WHAT 
WRITINGS ARE COMPARABLE. 


Where a witness who has denied his signature is compelled on cross-ex- 
amination to write his name, the alleged signature may be com- 
pared with it; since being a part of the examination of the witness, it 
is taken out of the rule against comparison with papers, not in. 
evidence. 


(For other cases, see Evidence, Cent. Dig. §§ 2385-2389; Dec. Dig. § 564.) 


6. CUSTOMS AND USAGES—KNOWLEDGE OF CUSTOM. 


In an action on an accident insurance policy, it was not error to refuse to 
permit an insurer to prove its custom in issuing policies, of which 
the insured was not shown to have knowledge. 


(For other cases, see Customs and Usages, Cent. Dig. §§ 23, 24; Dec. 
Dig. § 12.) 
7. PLEADING—VARIANCE—IMMATERIAL VARIANCE. 


The case will not be reversed for immaterial variance between the plead- 
ings and proof. 
(For other cases, see Pleading, Cent. Dig. §§ 1305-1308; Dec. Dig. § 388.) 


Appeal from Circuit Court, Jefferson County; E. C. Crowe,. 
Judge. 

Action by William Hill against the United States Health & 
Accident Insurance Company. From a judgment for plaintiff, 
the defendant appeals. Reversed and remanded. 


The complaint declares upon an action of insurance policy is- 
sued by said defendant to plaintiff December 21, 1909, in whiclr 
said policy defendant insured plaintiff against accidents to the 
person for thé terms of cne year, and agreed to pay plaintiff the 
sum of $10 per week so long as he should be disabled from 
following his usual occupation by reason of said accident, and 
plaintiff avers that on or about the 14th day of January, 1910, 
he suffcred an injury by reason of an accident which disabled 
him from following his usual occupation for the space of ten 
weeks, of which said defendant has had notice, and _ has. 
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failed and refused to pay the same. The third plea set 
up an application in whick plaintiff stated that he had no other 
accident or health insurance in this or any other company, asso- 
ciation, or society, and that he warranted the statement to be 
true, but that said statement was untrue, and that the policy was 
issued upon the faith of said certificate. The fourth plea set up- 
the same application and representations, and that the represen- 
tation was false and was known to plaintiff to be false at the 
time, and that the policy was issued on the faith of such repre- 
sentation. The fifth is practically the same as the third and 
fourth combined. The sixth plea sets out the question and an- 
swer, and alleges the same to be material and false, and that 
the policy was issued on the faith of such statement. The sev- 
enth is the same as the third. Defendant afterwards filed pleas 
A, B, and C, which set up in full the application, and make the 
allegations alleged in the former pleas, setting out what other 
companies he was insured in, together with the conditions gov- 
erning the same. 

It appeared from the evidence that plaintiff had insurance ia 
several other accident companies, and had been paid by several 
of them for the accident here sued. C. W. Austin testified that 
he had had much experience in comparing handwriting obtained 
from long experience of years of service as a detective and as 
chief of police of the city of Birmingham. The policy was in- 
troduced and contained the usual provisions and conditions as 
to indemnity; the first being effects resulting directly and ex- 
clusive of all other causes from bodily injuries sustained during 
the life of this policy solely through external, violent, and ac- 
cidental means, monthly indemnity $56. 


PauMER P. DauceETrTE, of Birmingham, for Appellant. 
GrorcE E. Busu, of Birmingham, for Appellee. 


PELHAM, J. 

[1] Suit was originally instituted by the appellee in the in-- 
ferior court of Birmingham, and was brought by certiorari, at 
the instance of appellee, to the circuit court. The judgment 
enfry in the record shows that both parties appeared generally 
in the circuit court on the 3lst day of December, 1912, and that 
the case was continued (by consent of both parties) to a later 
day in the term. When the case was subsequently called for 
trial, the defendant objected to going to trial because notice of 
the certiorari had not been served upon it. The objection came 
too late, after the general appearance and consent to a continu- 
ance. Goss vs. Davis, 21 Ala. 479; Gould vs. Meyer, 36 Ala. 
565. No ruling on the defendant’s motion to quash the certiorari 
is shown by the judgment entry, and the bill of exceptions shows 
that the motion was made, not only after appearance entered’ 
and pleas filed by the defendant, but after all of the evidence in: 
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‘the trial on the merits had been introduced by the plaintiff and 
defendant and the case submitted to the court for a decision. tt 
appears from the record that the case was tried on January 2 
1913, and was taken under advisement by the court and judgment 
rendered for plaintiff on March 8, 1913, and that the motion to 
quash was argued and submitted to the court on March 15, 
1913, and was overruled on that date. ‘The motion was not 
seasonably made, and error cannot be predicated on the court’s 
action in overruling it. 

[2] The court’s action in sustaining the plaintiff’s demurrer 
to pleas Nos. 3, 4, 5, 6, 7, and to amended plea 6, if error, was 
without injury, as the defendant received the benefit, under pleas 
to which no demurrers were sustained, of all matters of defense 
sought to be set up in the pleas that demurrers were sustained to. 
New C. C. & C. Co. vs. Kilgore, 4 Ala. App. 334, 58 South. 966; 
L. & N. R. R. Co. vs. Mason, 4 Ala. App. 353, 58 South. 963. 

[3, 4] The witness Austin was shown to have sufficient knowl- 
edge on the subject to testify as an expert, and the court was in 
error in sustaining the plaintiff's ebjection to the question asked 
‘this witness: “I will ask you, Mr. Austin, whether or not, ia 
your opinion, the two signatures exhibited to you were writtea 
by the same person.” One of the signatures referred to is shown 
to have been the signature to the application for the insurance 
policy the basis of plaintiff’s cause cf action, that the defendant 
contended was the genuine signature of the plaintiff, and the 
other signature was one the plaintiff had written at the request 
of the defendant in open court while under cross-examination 
by the defendant. 

[5] As said by Brickell, C. J., in writing the opinion of the 
court, in Williams vs. State, 61 Ala. 33, 41: “There are cases 
in which a witness denies his signature, and may on cross-ex- 
amination be compelled in the presence of the court to write his 
name for the purposes of comparison.” (Italics ours,) The sig- 
nature written in the presence of the court becomes a part of 
the examination of the witness and takes it out of the rule 
against making a comparison between the writing in question and 
extraneous papers not in evidence. Griffin vs. Association, 151 
Ala. 597, 603, 44 South. 605. 

[6] The court was not in error in refusing to allow the de- 
fendant, against the plaintiff's objection, to prove a custom of 
the defendant company in issuing its policies, of which the plain- 
tiff is not shown to have had knowledge. 

The plaintiff having denied signing the application shown him 
and offered in evidence, and no proof having been made under 
the ruling of the court, contradictory of this testimony and go- 
ing to show that the plaintiff signed the application, the court 
properly refused to admit it in “evidence against the objection 
of the plaintiff on the evidence before the court; but the evi- 
-dence of the witness Austin, erroneously excluded, would make 
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the application admissible, if he testified in answer to the ques- 
tion propounded to him that in his opinion the same person 
wrote both signatures. 

Each of the special pleas relied upon by the defendant to de- 
feat a recovery on the policy set up the written application 
“signed by him [plaintiff],” and, the proof having failed to 
establish the fact that such application had been signed or made 
by the plaintiff, under the rulings.of the court on the admissibility 
of testimony, the conditions, representations, or warranties con- 
tained in the application and set up by the pleas as a forfeiture 
were not before the court, and could not, under the evidence 
admitted by the court, operate to show a forfeiture or to pre- 
vent a recovery because of the falsity of any representation or 
warranty contained therein There was no plea filed setting up 
and relying alone upon the condition contained in the policy pro- 
viding that in accepting the policv the insured warranted the 
truth of the statement of the schedule of warranties indorsed on 
the policy; but each and all of the special pleas set up and re- 
lied upon the statements contained in the written application 
alleged to have been made and signed by the defendant, and 
these allegations were not proven under the evidence admitted, 
and the pleas based on them necessarily failed. On the evidence 
admitted by the court on the issues tendered by the pleading on 
which the case was tried, the court properly rendered a judg- 
ment for the plaintiff, but was in error in not admitting the 
evidence of the witness Austin above pointed out as to the 
genuineness of the signature to the application, and this evidence 
would have made the application admissible if the answer to 
the question had been favorable to the defendant. 

[7] There was no material variance between the policy de- 
clared upon and the policy introduced in evidence in support 
of the plaintiff's suit. The complaint would not be demurrable 
even if it failed to aver the dates of issuance and duration prop- 
erly, if it sufficiently appeared that the policy covered the loss. 
Ins. Co. vs. King, 106 Ala. 519, 17 South. 707. 

For the error of the court that we have pointed out and 
discussed, its judgment must be reversed. 

Reversed and remanded. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


COURT OF CIVIL APPEALS OF TEXAS. 


TEXARKANA. 


NATIONAL. SURETY CO. 
US. 


AMERICAN COMPOUND DOOR CO.* 


1. DEPOSITIONS—RETURN FOR PROPER CERTIFICATE—JUR- 
ISDICTION OF COURT. 

The court may return a deposition to the officer in a sister state taking 
it to enable him to make his certificate attached thereto conform to 
the facts and the law. 


(For other cases, see Depositions, Cent. Dig. §§ 213-217; Dec. Dig. § 81.) 


2. CONTRACTS—BUILDING CONTRACTS—SURETY—LIABILITY 
TO MATERIALMAN. 


Where a surety of a building contractor, acting through its authorized 
agent, induced a materialman, contracting with the contractor to 
furnish materials, to ship the materials by agreeing with the ma- 
terialman’s agent to pay therefor out of money the surety was en- 
titled to receive on the contractor’s account, and the materialman 
shipped the material in reliance thereon, the surety receiving more 
than sufficient to pay for the materials was liable therefor. 


(For other cases, see Contracts, Cent. Dig. §§ 1046, 1047, 1051, 1052; Dec. 
Dig. § 231.) 


Appeal from District Court, Dalias County; J. C. Roberts, 
Judge. 

Action by the American Compound Door Company against 
the National Surety Company. From a judgment for plaintiff, 
defendant appeals. Affirmed. 


One Balfanz undertook to furnish material for and to con- 
struct an office building in San Angelo. By the terms of the 
contract between the owner of the building and Balfanz, the 
former was to pay the latter $87,820.50 in installments as fol- 
lows (quoting): “Eighty-five per centum of cost and labor and 
material incorporated in the work upon estimates issued by the 
architects, and the balance of 15 per centum to be paid at the 
entire completion and acceptance of the work.” The estimates 
referred to were to be made every two weeks. Appellant was 
surety on a bond for $20,000 made by Balfanz to secure the per- 
formance of his undertaking under the contract. Balfanz, hav- 
ing commenced the construction of the building, was unable, 


* Decision rendered, June 26, 1913. Rehearing denied, July 5, 1913. 
158 S. W. Rep. 1177. 
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for lack of means, to complete it. Thereupon, to wit, on July 
21, 1910, appellant supplied means necessary to enable Balfanz 
to continue the work on the building and took from him an as- 
signment of the sums to become due to him on the estimates 
to be made by the architects. Before this time, to wit, on June 
10, 1910, Balfanz and appellee had entered .into a contract 
whereby the latter undertook to ship from its factory in Chicago, 
Ill., to the former at San Angelo, Tex., on July 25, 1910, certain 
doors to be used in the construction of said building, and 
whereby Balfanz undertook to pay appellee for said doors, 
within thirty days after they were so shipped, the sum of $1,- 
254.54. Before the time to ship the doors arrived, appellee 
learned that Balfanz was in failing circumstances financially 
and refused to ship the doors to hiin unless an arrangement sat- 
isfactory to it was made covering the payment of the sum Bal- 
fanz had agreed to pay therefor. Having received a telegram 
from Falfanz in regard to the matter, W. F. Robertson, who 
was the local attorney of appellant in Dallas, on August 18, 1910, . 
called up F. H. Dukes, who was the sales agent of appellee in 
Dallas, over the telephone and had a conversation with him as 
follows (quoting from Robertson’s testimony in the record): 
“T told him that I had received a telegram from Mr. Balfanz tu 
the effect that he had declined to ship him some material that 
he had contracted to furnish Balfanz, and he stated that he 
had. I then told him that I was representing the National 
Surety Company, who was on Balfanz’s bond, and that I had 
made arrangements with Mr. Baifanz by which I was to re- 
ceive for him all the money that was paid him under this con- 
tract by the owners of the building, and that if he would ship 
his material to Mr. Balfanz at once, as was needing, I would 
see that he got his money out of the next estimate; half of it 
to be paid on the 20th, and the balance out of the next estimate, 
which should be paid on September 3d. These estimates were 
to be made every two weeks. He asked me to send him a writ- 
ten memorandum of this agreement, and said that he would 
have the goods shipped, and I immediately turned around and 
dictated a letter there to the stenographer, and mailed it that 
day.” The letier the witness referred to was as follows :— 
“Address reply to:— 
“A. H. Sayers, Adjuster. 
“311 Pretorian Bldg., 
“Dallas, Tex. 

“National Surety Company, New York. 

“Southwestern Claim Department, Texas, Louisiana, Oklahoma, 
New Mexico and Arizona. 
“Dallas, Tex., Aug. 18, 1910. 
“Re Bond #461001-August Balfanz. 

“Mr. F. H. Dukes, 149 S. Akard St., Dallas, Texas. 

“Dear Sir: Referring to our conversation over the ‘phone 
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to-day relative to the August Balfanz contract for bank and 
office building at San Angelo, beg to say that if you will have 
the material you were to furnish him shipped at once to San 
Angelo, I will see that you get one-half the amount of your bill 
out of the first estimate due him which should be paid on the 
20th inst., and the balance of your bill in the next estimate which 
should be due on September 3d. 

“As the representative of the National Surety Company, | 
will receive all amounts due Balfanz under this contract and sec 
to the payment of the bills due by him for material and labor. 

“T hope this will be sufficient to secure immediate shipment by 
you of the material needed by Balfanz. 

“Yours very truly. 
“{Signed] William F. Robertson, 
“Attorney for National Surety Company.” 
August 22, 1910, Dukes wrote Robertson as follows :— 


“F. H. Dukes, Manufacturers’ Agent. 
“Dallas, Texas. August 22, 1910. 
(On left-hand margin of letter is the following :) 

“State Sales Agent for the Hydraulic-Press Brick Companies, 
Manufacturers of Face Bricks All Colors, Plain, Ornamental. 
Enamel Brick, All Kinds Mortar Colors. 

“The Atlanta Terra Cotta Company. Structural Terra Cotta. 
Mound City Roofing Tile Co. Estimates Given on Tile Laid. 
The American Compound Door Company. 

“Mr. William F. Robertson, 
“Attorney for the National Surety Company, 
“Pretorian Building, Dallas, Texas. 

“Dear Sir: I am just in receipt of a wire from the American 
Compound Door Company in which they state that they will 
ship the doors to Mr. Balfanz on Wednesday, August 24th. | 
have asked them to have the shipment traced, as he is in a hurry 
for them. Yours very truly, 

“(Signed] F. H. Dukes, Agent.” 

And on the next day Robertson replied as follows :— 


“National Surety Company, New York. 
“Dallas, Texas. August 23, 1910. 
“Re Bond #468001, August Balfanz. Claim #3570. 
“Mr. F. H. Dukes, 149 S. Akard St., Dallas, Texas. 

“Dear Sir: Replying to yours of the 22d inst., relative to the 
shipment made by the American Compound Door Company to 
Mr. Balfanz, will say, that I hope the material will be rushed 
forward as rapidly as possible, as it will be needed within the 
next day or two. I have made arrangements to take care of the 
bill according to our agreement the other day. 

“Yours very truly, 
“[Signed] W. F. Robertson, Attorney.” 

The doors were duly shipped by appellee on August 24, 1910. 
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and were afterwards received by Balfanz and used by him in. 
the building. 

It was shown that over $2,000 was paid to Robertson on the: 
estimate of August 20th; that over $1,000 was paid to him on 
the estimate of September 3d; and that after August 18th, the 
date of his letter to Dukes, and before October 31st, about 
$16,000 was paid to him on estimates made by the architects. 
And it was further shown that he pzid to appellee only $250 of 
the sums he had received for Balfanz on the estimates, and that 
the remainder of the sum Balfanz had agreed to pay appellee for 
the doors had never been paid. 

Appellee’s suit was against appellant to recover $1,254.54, the 
sum Balfanz had agreed to pay for the doors, less the $250 paid 
to it by Robertson out of the sums received by him for Balfanz 
on estimates made by the architects. The appeal is from a judg- 
ment in appellee’s favor for the sum of $914.54 and interest 
thereon from September 24, 1910. 


C. F. GREENwoop and Wo. F. Ropertson, both of Dallas, for- 
Appellant. 
Locke & Locke, of Dallas, for Appellee. 


Witson, C. J. (after stating the facts as above). 

[1] The deposition of appellee’s witness Charles H. Sibley 
was taken in Chicago, Ill. After same had been returned to» 
the court below and filed with the papers in the case, and after 
same had been opened as provided for by the statute, in accord- 
ance with an order of said court it was sent by the clerk to the: 
officer who took it in order that he might make his certificate: 
attached thereto conform to the facts and the requirements oz 
the law This having been done, the deposition was returned 
by that officer to said court in precisely the same condition, ia 
other respects, it was in when the clerk sent it to him. On the: 
ground that the court was without power to authorize the dep- 
osition to be sent out of the state for such a purpose, appellant 
moved to quash same and assigns as error the action of the 
court in overruling its motion. We think the court possessed 
the authority he assumed to exercise, and that his action im 
exercising it was not erroneous. Gray vs. Phillips, 54 Tex. Civ. 
App. 148, 117 S. W. 878. 

[2] It is insisted that appellee “did not allege,” quoting from 
the brief, “and did not prove that there was a contract between 
plaintiff and defendant, whereby defendant was to pay plaintiff 
any sum of money on account of the sale and delivery of certain 
materials by plaintiff to one August Balfanz; but it appeared’ 
from a preponderance of the evidence that, if there was any 
agreement or contract in respect to the payment of any money 
on account of the sale and delivery of certain materials to Au- 
gust Balfanz, said agreement was between said Robertson and” 
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one F. H. Dukes, acting for himself as said Robertson under- 
stood, and not an agreement in behalf of this defendant to pay 
plaintiff any money, but was only an agreement by which said 
Robertson was to act as distributor of certain money due and 
to become due said Balfanz among his creditors, and not aa 
independent primary obligation on the part of this defendant to 
pay plaintiff any sum of money whatsoever.” As we under- 
stand the record, appellee not only alleged in its petition, but by 
testimony conclusively proved, that appellant, acting by Rob- 
ertson, its duly authorized agent, to induce appellee to ship the 
doors, undertook, through Dukes, appellee's agent, to pay it 
therefor out of money appellant was entitled to receive on Bal- 
fanz’s account August 20th and September 3d; that appellee, 
relying on said undertaking, delivered the doors to Balfanz; 
and that appellant, notwithstanding it received on Balfanz’s ac- 
count sums of money more than sufficient to pay appellee for the 
doors, paid to it only $250 of the purchase price thereof and 
failed to pay the remainder thereof, to wit, the sum of $914.54. 
On such pleading and proof the court might very well have 
peremptorily instructed the jury to find for appellee. 

The judgment will be affirmed, but without damages, on the 
ground that the appeal is for delav. While we think no one oi 
the assignments presents a reason for reversing the judgment, 
we do not agree with appellee that the appeal should be treated 
as one for delay only. 








Misc.] Way vs. Pacific Lumber & Timber Co. 


WAY vs. PACIFIC LUMBER & TIMBER CO.* 


(Supreme Court of Washington.) 


[NSURANCE—PREMIUMS—REBATE FROM PREMIUMS. 

Under Sess. Laws 1911, c. 49, § 33, prohibiting the sale of insurance at 
less than the scheduled rate, and penalizing the company or agent 
violating it by revoking its or his license, and the property owner by 
reducing the insurance proportionately and by making him liable to 
pay a fine, where one member of a firm of insurance agents wrote 
policies at a rate less than the scheduled rate, his partner, who had 
no knowledge of the transaction could not, after the dissolution of 
the partnership, recover the difference between the scheduled rate 
and the rate paid, since the statute does not render a contract to pay a 
rate less than the scheduled rate void, but provides an entirely dif- 
ferent penalty, and there was therefore no implied contract to pay 
the schedule rate. 

<— cases, see Insurance, Cent. Dig. §§ 245, 402-407; Dec. Dig. § 
188. 


Department 1. Appeal from Superior Court, Kings County; H. A. P. 
Myers, Judge. 

Action by E. W. Way against the Pacific Lumber & Timber Com- 
pany. Judgment for defendant, and plaintiff appeals. Affirmed. 


Marion A. Butter and R. H. Linpsay, both of Seattle, for Appellant. 
Doucias, LANE & Douctas, of Seattle, for Respondent. 


* Decision rendered, July 15, ‘1913. 133 Pac. Rep. 595. 


WILLIAMS vs. PACIFIC SURETY CO. Er a.* 


(Supreme Court of Oregon.) 


APPEAL AND ERROR—JURISDICTION OF APPELLATE 
COURT AFTER REMAND. 

‘This court retains jurisdiction over a cause until the end of the term at 

which the case was decided, although the remitter may have been 

issued before the expiration of the term. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 4717, 4718; Dec. 
Dig. § 1217.) 


2, APPEAL AND ERROR—CORRECTION OF MANDATE—JURIS- 
DICTION. 

If a remitter fails to express correctly the ultimate determination of a 
cause, the appellate court, though after the term at which the case is 
decided, has, in its inherent authority over its own judgment and de- 


* Decision rendered, July 29 1913. 133 Pac. Rep. 1186. 
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crees, plenary power to recall and correct the mandate so as to make 
it conform to the decision which was rendered. 

(lor other cases, see Appeal and Error, Cent. Dig. § 4719; Dec. Dig. § 
1218.) 


3. PLEADING—DEMURRER—ANSWERING OVER. 

Answering over after a demurrer to a complaint is overruled does not 
waive the objections raised by the demurrer, that the complaint does 
not state a cause of action and that the court has no jurisdiction of 
the subject-matter so the prudent practice is to answer over after the 
demurrer is overruled. 

(For other cases, see Pleading, Cent. Dig. §§ 1399, 1403-1406; Dec. Dig. § 
418.) 


4. PRINCIPAL AND SURETY—BREACH OF CONTRACT—LIABIL- 
ITY OF SURETY—DAMAGES. 


Where a surety company executed a bond for the sum of $25,000 to 
guarantee the performance of a contract by a third party for the 
delivery of 200,000,000 feet of logs, the measure of the surety’s lia- 
bility upon breach, is not the sum specified in the bond but actual 
damages. 

(For other cases, see Principal and Surety, Cent. Dig. § 126; Dec. Dig. 


§ 81.) 


On motion to recall and modify mandate. Motion denied. 
For former opinion, see 132 Pac. Rep. 959. 
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LIFE. 


SUPREME COURT OF APPEALS OF VIRGINIA. - 


SOUTH ATLANTIC LIFE INS. CO. 
Us. 


HURT’S ADM’X-* 


1. INSURANCE--LIFE POLICY—DEFENSES—SUICIDE—BURDEN 
OF PROOF. 

In an action on a life policy, the burden is on the defendant to prove a 
defense of suicide by clear and satisfactory evidence that the insured 
did actually commit suicide; a mere preponderance of the evidence 
being insufficient. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 

2. INSURANCE—LIFE POLICY—ACCIDENTAL DEATH—SUICIDE 
—PRESUMPTIONS. 

Where the evidence in an action on a life policy as to whether insured’s 
death was accidental or suicidal leaves the question in doubt, it will 
be presumed that it was accidental. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 


3. INSURANCE—LIFE POLICY—SUICIDE. 

Where, in an action on a life policy, the evidence that insured committed 
suicide is circumstantial, the defense of suicide will fail unless the 
circumstances exclude with reasonable certainty any hypothesis of 
death by accident. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 

4. EVIDENCE—PRESUMPTION AGAINST INSANITY. 

All men are presumed to be sane until the contrary is shown, and the 
burden is on the party alleging insanity to prove it. 

(For other cases, see Evidence, Cent. Dig. § 83; Dec. Dig. § 63.) 


5. INSURANCE—PROOF OF INSANITY—INSANITY OF RELA- 
TIVES. 

In the absence of evidence of any demeanor, act, or word of insured at 
any time indicating that he was insane, the fact that he was shown 
to have had insane relatives did not prove that he was insane at the 
time of his death. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 

6. INSURANCE—LIFE INSURANCE—SUICIDE—QUESTION FOR 
JURY. 

In an action on a life policy, evidence held to require submission to the 
jury of the question whether insured died as a result of accident or 
committed suicide. 


_* Decision rendered, Sept. 11, 1913e 79 S. E. Rep. 4o1. 
Vol. XLII.—99 
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Om ose) cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 


7. APPEAL AND ERROR—REVIEW—RULINGS ON EVIDENCE— 
PREJUDICE. 


Where a physician was introduced as a witness by insurer and inter- 
rogated fully concerning what he knew of insured and what he meant 
by the language used in an affidavit in which he stated that he knew 
nothing of the special cause of insured’s death “unless it be hereditary 
insanity,” defendant was not prejudiced by the exclusion of the 
affidavit containing such answer. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 4195, 4200-4204, 
4206; Dec. Dig. § 1058.) 


8 INSURANCE—LIFE POLICY — FRAUD — ANSWERS — WILL- 
FULLY FALSE. 


Where a life policy provided for two defenses only, to wit, suicide within 
12 months from the date of the policy and fraud, fraud was not 
made out by untrue answers in the application failing to disclose that 
insured’s uncle had been afflicted with hereditary insanity, where it 
was not shown that insured had knowledge that such insanity was 
hereditary and that the answers were willfully false. 


(For other cases, see Insurance, Cent. Dig. § 693; Dec. Dig. § 293.) 


9. INSURANCE—LIFE POLICY—APPLICATION—FAMILY HIS- 
TORY — QUESTIONS — INSTRUCTION — “HEREDITARY 
DISEASE.” 


An application for life insurance, after containing numerous questions as 
to the applicant’s physical and mental condition, inquired whether any 
intimate associate or any person in the applicant’s immediate house- 
hold was then ill with consumption, whether any one of them had 
recently been ill or died of that disease, and then asked whether any 
of the applicant’s uncles or aunts had consumption or any “hereditary” 
disease. Held, that the last question should be construed as in- 
quiring concerning physical ailments and condition and not to refer 
to hereditary insanity. 

(For other cases, see Insurance, Cent. Dig. § 693; Dec. Dig. § 293.) 


(For other definitions, see Words and Phrases, vol. 4, p. 3281.) 


10. INSURANCE—LIFE POLICY—APPLICATION—MEDICAL EX- 
AMINER—KNOWLEDGE—IMPUTATION TO INSURER. 


Where insurer’s medical examiner, who took insured’s application for the 
policy sued on, was well acquainted with the mental condition of in- 
sured’s family, his uncles and aunts, and had been so from early boy- 
hood, the insurer was bound by the physician’s knowledge concerning 
such condition, under the rule that the examining physician for an 
insurance company is the agent of the insurer notwithstanding a 
provision of the contract to the contrary. 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


Error to Circuit Court, Tazewell County. 

Action by Ollie L. Hurt, as Administratrix of John B. Hurt, 
deceased, against the South Atlantic Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. Affirmed. 


Henry & GRAHAM, of Tazewell, and ‘I'Hos. B. Gay, of Rich- 
mond, for Plaintiff in Error. ° 
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GREEVER & GILLESPIE and CHAPMAN & GILLESPIE, all of Taze- 
well, for Defendant in Error. 


Harrison, J. 

Ollie L. Hurt, administratrix of John B. Hurt, deceased, re- 
covered a judgment against the South Atlantic Life Insurance 
Company, in the circuit court of Tazewell County, for $5,000, 
the amount of a policy of insurance issued by the defendant com- 
pany upon the life of the plaintiff's intestate; and upon the peti- 
tion of the company this judgment is now before us for review. 

Upon the trial of the case the defendant company interposed 
the plea of non assumpsit and a special plea tendering the plain- 
tiff $27.30, being the amount of reserve fund held on account of 
the contract sued on, which it claimed was all that was due 
under the policy. Being required to file a statement of its 
grounds of defense, the company made two contentions: First, 
that the insured, during the first twelve months from the date of 
the policy, committed suicide; and, second, that the insured made 
in his application for insurance untrue answers to certain ques- 
tions which were material to the risk contracted for in the 
policy, thereby voiding the same. 

From the evidence adduced it can be stated with confidence 
that at the time the policy in question was issued the insured was 
in good health, and that the application was made and the 
policy accepted by him in good faith. The evidence as a whole 
reveals the insured as a man of the highest integrity, of unusual 
business ability, possessed of large real and personal property, 
actively engaged in the successful prosecution of extensive busi- 
ness interests, with a large and happy family consisting of his 
wife and eight children, to which he was attached and in which 
he took great pride. Up to the time of his death he was full of 
plans for the future, with every confidence in his ability to carry 
them through successfully, with nothing to trouble him in any 
of his affairs, either in business or in his personal relations. 

These were the conditions of the insured and the circum- 
stances surrounding him up to the morning of January 26, 1911, 
when he left his home with two of his work hands to feed his 
cattle. After the cattle were fed he directed his men to return 
to the house, saying that he would remain “to watch the hogs 
away from the cattle.” Failing to return to his home that day, 
search was instituted, and his dead body was found on the fol- 
lowing morning in a pasture some distance from his home; death 
having been caused by a gunshot wound in his right temple. 
The body was found in an adjoining field to that in which the 
cattle had been fed, at the foot of a stump, lying on the left side 
with his feet partly drawn up. The left arm and hand was un- 
der him, and the right arm thrown across his body with the 
right hand resting upon the butt of a .38 calibre pistol, which 
showed that one chamber was empty. The deceased was shown 
to have owned a pistol which was not found after his death. 
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[1] While two grounds of defense were set out by the de- 
fendant company, the record discloses that the real contest was 
that the insured committed suicide within twelve months after 
the date of the policy. The great weight of authority, both text- 
writers and decisions, agrees that in a case of this kind the bur- 
den is upon the defendant to show by clear and satisfactory evi- 
dence that the insured did actually commit suicide; that a mere 
preponderance of evidence will not suffice. 

In the case of Cosmopolitan Life Ins. Co. vs. Koegel, 104 
Va. 619, 52 S. E. 166, it is held that: “The defense of suicide, 
to avail, must exclude every hypothesis of accidental death. The 
party making the defense has the burden of proof. It will not 
be presumed. The mere fact that the body of an insured is 
found with a pistol in his hand and a bullet wound in his head 
is not sufficient to prove suicide.” 

[2] In that case, quoting with approval from high authority, 
it is further said: “Accidental death will be presumed, and this 
presumption must be overcome by the proof of facts which ex- 
clude every hypothesis of death except by suicide.” And fur- 
ther that: ‘Where the evidence as to whether the death was 
accidental or suicidal leaves the question in doubt, the presump- 
tion is in favor of accident.” 

The doctrine laid down in the Koegel Case, supra, is adhered 
to and emphasized by this court in the subsequent cases of Life 
Insurance Co. of Va. vs. Hairston, 108 Va. 832, 62 S. E. 1057, 
128 Am. St. Rep. 989, and Metropolitan Life Insurance Co. vs. 
De Vault, 109 Va. 392, 63 S. E. 982, 17 Ann. Cas. 27. 

[3] In the last-named case it is said: “Where the evidence 
of self-destruction is circumstantial, the defendant fails unless 
the circumstances exclude with reasonable certainty any hypothe- 
sis of death by accident.” 

The principles announced in the Virginia cases prevail with 
unanimity in numerous cases in point from other jurisdictions 
where the defense of suicide is sought to be established by cir- 
cumstantial evidence. Of these we shall refer to but one. 

In the case of Leman vs. Manhattan Life Ins. Co., 46 La. 
Ann. 1192, 15 South. 389 (24 L. R. A. 589, 49 Am. St. Rep. 
349), the suit was brought by a widow on a policy issued on 
the life of her husband. The jury found for the defendant on 
the defense of suicide, and on appeal the judgment upholding 
that verdict was reversed and a judgment entered in favor of 
the plaintiff for the amount of the policy. The facts were not 
unlike those in the case at bar, so far as the circumstances tend- 
ing to support the theory of suicide were concerned. Briefly 
stated, the body was found with a wound from a gunshot caus- 
ing death; the discharged pistol was wedged as if it had been 
forced on the right hand; the body was reclining on a sofa, as 
of one sleeping; the left arm rested on the breast; the right leg 
crossed on the left; the head in the usual position of one in re- 
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pose; there being no evidence of any convulsive movement. 
The court said: “The question is whether these appearances 
point to suicide, to the exclusion of any other cause. Why not, 
with equal potency, to accidental death or death by the hand of 
another? * * * When, as in this case, circumstantial evi- 
dence alone is relied on to establish suicide, it is at least within 
bounds to say the evidence must be of a character to exclude, 
with reasonable certainty, any other cause of death. Ifthe evi- 
dence falls short of this exaction, the suicide is not proved. The 
fact of death remains, and that casts the liability on the com- 
pany insuring against death, with the excepted case of self- 
destruction, which the company fails to establish. This appre- 
ciation of the evidence and of the burden of proof constrains 
us to set aside the verdict and judgment of the lower court in 
favor of the defendant.” 

[4] In the case at bar the defendant company seeks to avoid 
the burden of proving that the insured committed suicide by at- 
tempting to show that he was insane at the time of his death, and 
that therefore the presumption against suicide never existed. 
Here, again, the defendant is confronted with another presump- 
tion, namely, that all men are presumed to be sane until the 
contrary is shown, and the burden is upon the party alleging 
insanity to prove it. Howard vs. Howard, 112 Va. 566, 72 S. 
FE. 133. 

[5] The record fails to show one word or act of the insured 
up to the moment he was last seen to remotely suggest that he 
was insane. When last seen on the day of his death he was in 
his usual health and engaged, as usual, in the performance of 
his daily duties. It is true that the mother and certain relations 
of the insured are shown to have been insane, but it does not fol- 
low from this that the insured was insane. The result of the 
testimony of the experts in this case is that, when the acts and 
demeanor of a person indicate insanity, the fact that he has had 
insane relatives strengthens the view that he is insane, but, 
where no word or act on the part of the person whose sanity is 
questioned is shown, the fact that such person has had insane 
relatives, standing alone, raises no presumption of insanity. A 
critical reading of the record fails to disclose any demeanor, act, 
or word on the part of the insured, at any time indicating that 
he was insane, and therefore the fact that he was shown to have 
had insane relatives, standing alone, does not prove that he was 
insane at the time of his death. Apart from the insanity of rela- 
tives, the only other circumstance relied on by the defendant as 
tending to show that the insured was insane is that recently be- 
fore his death he had lost flesh and was less talkative and jovial 
than usual. The experts agree that, while these circumstances 
may be present in cases of insanity, they do not, standing alone, 
indicate that a person is insane. They may and often do arise 
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from many physical causes having no relation whatever to the 
disease of insanity. 

[6] In concluding this branch of the case it is sufficient to say 
that, even if it be conceded that there is greater probability that 
the death of the insured resulted from a suicidal act than from 
an accident, still we cannot say that death by suicide is the only 
reasonable conclusion to be drawn from the evidence. The proof 
does not exclude, with reasonable certainty, death from ac- 
cidental shooting, and, the burden being upon the defendant to 
establish its defense by proof, it was properly left to the jury to 
say whether or not it was a case of suicide. 

[7] In the first assignment of error petitioner complains of the 
exclusion of the affidavit made by Dr. Baylor when the proof of 
death was made out; the point relied on being that petitioner was 
entitled to the benefit of his answer as to the special cause of the 
insured’s death, the answer being: “Know of nothing unless it be 
hereditary insanity.” 

The‘ statement of the attending physician in a proof of death 
would seem to be only necessary or valuable when the deceased 
has died from natural causes and has actually been attended by 
a physician. In such a case the insurance comany has a right to 
know what the physician knows as to the cause of death. But in 
this case there was no attending physician, and the answer of Dr. 
Baylor, which is mere conjecture, shows that he knew no more 
about what caused the death than anyone else who saw the dead 
body. But, be that as it may, Dr. Baylor was subsequently intro- 
duced as a witness by the defendant and interrogated fully on 
this point as to what he knew of the deceased in every way and 
what he meant by the language of the answer he gave in the affi- 
davit mentioned. All that he knew was thus put completely and 
effectually before the jury, and the defendant suffered no pre- 
judice whatever from the action complained of. 

[8] The second assignment of error is to the action of the cir- 
cuit court in refusing to give certain instructions asked for by the 
defendant company and in giving certain other instructions. The 
court’s refusal to give instructions A and C, asked for by the 
defendant and refused, may be dealt with together. 

In his application for the policy sued on the insured was asked 
the following question: “Have any of your uncles or aunts had 
consumption or any hereditary disease? If so, on paternal or 
maternal side?” To which the insured replied. “No.”’ Instruction 
A told the jury that this answer was false and that it was material 
to the risk and directed the jury to find for the defendant. In- 
struction C told the jury that, if the insured, in answering the 
question mentioned, failed to disclose that his uncle, A. J. Mc- 
Guire, had been afflicted with hereditary insanity, they must find 
for the defendant company. 


[9] These instructions were properly refused. The policy pro- 
vides for two defenses only, namely, suicide within twelve months 
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from the date of the policy and fraud. Untrue answers, in order 
to be fraudulent, must be willfully false. Mason vs. Chappell, 15 
Grat. (56 Va.) 572, settles the law in Virginia that the scienter 
must be shown. There is no evidence that the applicant for this in- 
surance knew that he had “uncles or aunts” who had been the vic- 
tims of hereditary insanity. He doubtless knew that he had 
relatives who had been insane, but that this layman knew the 
character of their insanity is not to be presumed when learned 
experts who have testified in this case differ as to the hereditary 
nature of insanity, all agreeing that certain kinds of insanity are 
not hereditary. When the doctors differ as to the hereditary 
nature of insanity, it is hardly to be expected that a layman, un- 
learned in the technical meaning of medical terms, would know 
whether or not a particular case of insanity was hereditary. Fur- 
ther, the form of the question was well calculated to mislead the 
applicant. He was asked a number of questions as to his physical 
and mental condition, and immediately preceding the question and 
answer under consideration he was asked: (16) “Is any inti- 
mate associate, or any person in your immediate family or house- 
hold, now ill with consumption?” (17) “Has any one of them 
recently been ill, or died of that disease?” (18) “Have any of 
your uncles or aunts had consumption, or any hereditary dis- 
ease?” This last question, certainly in view of those immediately 
preceding, would naturally have been regarded by the applicant as 
referring wholly to physical diseases, and it would be more natural 
for a layman to understand from the question that hereditary 
diseases of a like nature were referred to. Dr. Williams, the 
medical examiner for this company, who wrote out the answers of 
the applicant to these questions, when asked the meaning of the 
term “good health,’ said: “In the usual acceptation of the term, 
you would have reference to the physical condition.” This witness 
is shown to have been, at the time, fully informed as to the family 
history of the applicant, and particularly as to the mental con- 
dition of his mother, uncles, and aunts, and in answer to the 
question, ‘““Were those answers as you wrote them, and made by 
Mr. Hurt; true at the time they were made?” he says: “So far 
as I know they were.” It does not seem reasonable to suppose that 
the defendant intended, by the question under consideration, to 
include mental trouble in the language “consumption or any hered- 
itary disease.” If it did, it has only succeeded in making an er- 
roneous impression upon the applicant and misleading him into 
ignorantly making the answer now complained of. 

[10] Apart, however, from these considerations, it appears that 
Dr. Williams, the medical examiner for the defendant company, 
who wrote out the answers of the deceased in his application for 
this policy, was well acquainted with his mother, uncles, and 
aunts from his early boyhood, and was thoroughly familiar with 
their mental condition. It is a well settled principle that any knowl- 
edge which the agent of an insurance company may have is im- 
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puted to the company, and that medical examiners for insurance 
companies are considered as agents for the company, and the com- 
pany is bound by any information its medical examiner may have 
at the time he fills out the application for the insured. Johnson 
vs. A&tna Ins. Co., 123 Ga. 404, 51 S. E. 339, 107 Am. St. Rep. gz. 

There is a very lengthy and luminous note to this case in which 
it is said, citing numerous authorities in support of the proposi- 
tion, that: “The principle stated applies equally to medical ex- 
aminers appointed by life insurance companies, though the appli- 
cation or policy may declare that such is not the case, for exam- 
iners are in law agents of the corporations selecting them and 
requiring the performance of their duties, including the asking of 
questions and the writing in the application of the responses 
thereto. Hence, though a medical examiner omits an answer 
made by the applicant, or writes it out substantially different from 
the response actually given by him, and the insurer acts only on 
the answers so written, still, as in law the medical examiner is the 
agent of the insurer and not of the insured, the former cannot 
escape liability on account of the failure of its medical examiner 
to perform his duty, nor even on account of his intentional mis- 
performance of it. He is the agent of the insurer, and to it his 
knowledge is imputed, and, if it issues its policy, it must be deemed 
to have done so after its agent had communicated to it all the facts 
made known to him, and it is estopped from contending to the 
contrary.” 

The defendant company, therefore, knew or could have had 
through its medical examiner all the information that it now 
claims to have desired to elicit by the question under consideration, 
and it is estopped from contending to the contrary. 

Instruction B asked for by the defendant tells the jury that the 
plaintiff’s intestate committed suicide and peremptorily directs 
them to find for the defendant. Enough has been already said to 
show the fallacy of this instruction and that it was properly re- 
fused. 

The petition points out no error in the instructions given by the 
court, and an examination of them shows that they are free from 
objection. 

The case having been fairly submitted to the jury, their verdict 
must, under the law, stand and the judgment upholding the same 
be affirmed. 

Affirmed. 

Keith, P., absent. 
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SUPREME COURT OF SOUTH CAROLINA. 


STATE ex reEL. SIMS 
vs. 


McMASTER, INsuRANCE CoM’R ET AL.* 
INSURANCE—FOREIGN INSURANCE COMPANY—LICENSE TO 
DO BUSINESS — REVOCATION — INSURANCE COMMIS- 
SIONER—DISCRETION—MANDAMUS. 

‘iv. Code 1912, §$ 2669, 2670, 2671, provide that it shall be a condition 
precedent to the right of a foreign insurance company to do business 
in the state that all actions arising out of such business with citizens 
of the state shall be tried in the state courts, and section 2700 declares 
that, if the Insurance Commissioner shall find that any such company 
has violated the law of the state, he shall revoke or suspend its license. 
Held that, where relator sued a foreign insurance company, which 
removed the cause to the Federal Court, and on complaint by relator 
to the Insurance Commissioner an order to show cause why the com- 
pany’s license should not be revoked was issued, and on return of 
such order the company showed that the removal was a mistake and 
without any intention on its part to violate the law, and offered to 
consent that the case be remanded, whereupon the Commissioner 
refused to revoke the license, his right so to act was discretionary, 
and relator had no such interest in the matter as entitled him to main- 
tain mandamus against the Insurance Commissioner to compel him 
to revoke the license. 


(For other cases, see Insurance, Cent. Dig. §§ 16, 18-22; Dec. Dig. § 20.) 


Mandamus on relation of T. P. Sims against F. H. McMaster, 
Insurance Commissioner, and others. Writ denied. 


Gwynn & Hannon, of Spartanburg, for Appellant. 

T. M. Morpecal and W. A. Hotman, both of Charleston, for 
Respondent McMaster. 

PER CuRIAM. 

Sections 2669, 2670, and 2671 of the Civil Code of 1912 provide 
that it shall be a condition precedent to the right of any foreign 
corporation to do business in this state that all actions arising out 
of the business of such corporations with the citizens of this 
state shall be tried in the state courts; and that it shall be deemed 
an essential part of all contracts between such corporations and 
the citizens of the state that actions arising thereout or pertaining 
thereto shall be tried in the state courts, which shall have exclusive 
jurisdiction of all such actions brought therein, saving the right of 
appeal to the Supreme Court of the United States. Other. sections 
of the Civil Code prohibit foreign insurance companies from doing 
business in the state without a license from the Insurance Com- 
missioner ; and section 2700 provides that, besides other contin- 





* Decision rendered, Sept. 30, 1913. 79 S. E. Rep. 405. 
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gencies therein mentioned, if the Commissioner shall find that any 
such company has violated the law of the state, “he shall revoke or 
suspend” its license, and prohibits the doing of business thereafter 
by such company, until its authority to do business is restored by 
the Commissioner. 

In June, 1912, the relator, T. P. Sims, commenced an action in 
the Court of Common Pleas for Spartanburg County against the 
respondent the Mutual Life Insurance Company of New York on 
a cause of action arising out of a transaction with said company. 
On petition and motion of the company, the cause was duly and 
regularly removed to the Federal Court. Thereafter, at the in- 
stance of the relator, the respondent F. H. McMaster, the Insur- 
ance Commissioner of the state, cited the company to show cause 
before him why its license to do business in the state should not be 
revoked, because of its violation of the provisions of the statutes 
above mentioned in removing said cause to the Federal Court. For 
cause, the company showed that the case had been removed in 
consequence of its general policy and custom in such cases, and 
without any intention to violate the law of the state, and offered 
to do all that it could to have it restored to the dockets of the state 
court for trial, agreeing that, if the plaintiff would move to dis- 
miss the action in the Federal Court, it would consent thereto, 
and it would have its attorneys accept service of the same sum- 
mons and complaint upon which the action had been originally 
brought and pay all costs and expenses to which the plaintiff 
therein (the relator herein) had been put by reason of the re- 
moval, except the fees of his attorneys. Upon this showing, the 
Commissioner refused to revoke the company’s license. 

Thereupon the relator instituted this proceeding to obtain a writ 
of mandamus to compel the Commissioner to revoke the license. 
Upon the petition, a rule to show cause was issued, and the matter 
was heard by the Chief Justice, at chambers. Upon hearing the 
returns, he held that the revocation of the license was in the 
discretion of the Commissioner, and that he had not abused his 
discretion or exercised it capriciously or arbitrarily, and further 
that the relator had shown no interest which had been prejudiced 
by the action of the Commissioner. He therefore dismissed the 
petition. The relator appealed. 

The respondent the Mutual Life Insurance Company of New 
York moved, on due notice, to dismiss the appeal on the ground, 
among others, that the relator had no right to prosecute it, since 
no right of his was prejudiced by the action of the Commissioner. 
Upon the day set for the hearing of the motion no one appeared 
to resist it, and, on motion of respondents’ attorneys, the court 
passed an order dismissing the appeal on the ground that the said 
T. P. Sims had not offered to show that he had any right to pro- 
secute it. 

Thereafter, on notice and affidavits, excusing their default, the 
attorneys for T. P. Sims moved the court to reinstate the appeal. 
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At the hearing of this motion, it was agreed by counsel that the 
court should consider, along with the motion to reinstate the ap- 
peal, the original motion to dismiss it, the practical effect of which 
is that, if the court shall conclude that the appeal was properly 
dismissed, the motion to reinstate must be refused. 

After careful consideration of the matter, we are of the opin- 
nion that no right of the relator, T. P. Sims, was prejudiced by 
the action of the Commissioner ; and therefore he has no right to 
prosecute this appeal. We fail to see how he would be benefited 
by the revocation of the company's license. The Commissioner 
properly took into consideration, in exercising his discretion, not 
only that the revocation of the license, under the circumstances, 
would not benefit the relator, but that it would do positive injury 
to the company, to the state, in the loss of revenue, and to many 
citizens of the state who are agents of the company, and to many 

others who are policyholders therein. 

The citation of the company to appear before the Commissioner 
to show cause why its license should not be revoked had the effect 
of bringing the company to a realization of its duty, under the 
law, to submit to the jurisdiction of the state court, and it offered 
and agreed to do all that was in its power which the relator could 
have reasonably asked or required it to do to restore the case to 
the jurisdiction of the state court. We are unable to see wherein 
the relator has any further interest in the matter, except, perhaps, 
to indulge a desire to punish the company ; but the Legislature has 
not seen fit to confer upon private individuals the power to 
punish in such cases. 

The motion to reinstate the appeal is therefore refused. 

The Chief Justice disqualified. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


NintuH Circuit. 





GREAT WESTERN LIFE INS. CO. 
Us. 


SNAVELY (No. 2,231.)* 


INSURANCE—LIFE INSURANCE—CONSTRUCTION AND _ EF- 
aekice, INCONTESTABLE CLAUSE—REINSTATEMENT OF 
as 


A policy of life insurance provided that “this contract is incontestable 
after one year from date of issue.” It also contained a provision that, 
in case of default on the payment of any premium, it would be 


* Decision rendered, June 12, 1913. 206 Fed. Rep. 20. 
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reinstated on application and payment of arrears, with evidence of in- 
surability satisfactory to the company. Insured made default i in pay- 
ment of a premium, and on his application and signing a “certificate of 
reinstatement and revival” the policy was reinstated. He paid the 
premiums thereafter until his death, which occurred more than a 
year after the reinstatement. Held that, whether the reinstatement 
constituted a new contract or a renewal of the old, the terms of the 
policy were the terms of such contract, and the incontestable clause 
precluded any defense by the company to an action thereon, on the 
ground of misrepresentation or false statements in the certificate for 
reinstatement. 


(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 


In Error to the District Court of the United States 
trict of Montana; George M. Borquin, Judge. 
Action at law by Esta M. Snavely against the Great Western 


Life Insurance Company. Judgment for plaintiff, and defend- 
ant brings error Affirmed. 


for the Dis- 


Before Gilbert and Morrow, Circuit Judges, and Wolverton, 
District Judge. 
1. J. MILLER and JAMEs F. 
Mont., for Plaintiff in Error. 
E. M. Nixes and Frep L. Grnson, both of Livingston, Mont., 
for Defendant in Error. 


O'Connor, both of Livingston, 


Wotverton, D. J. 

On December 27, 1907, plaintiff in error, in consideration of 
the sum of $164.70 then paid, and a like sum to be paid in 
advance for each and every year for 20 years, issued to Arthur G. 
Snavely a 20-year life policy of insurance for $5,000, payable in 

case of-his death to Esta M. Snavely, his wife, the defendant in 
error, as beneficiary. The application for the insurance was made 
a part of the policy. The contract contained, among other things, 
the following provisions :— 

“A grace of 30 days, during which this contract will remain in 
full force, will be allowed in the payment of all premiums except 
the first. 

“In case of default in the payment of any premium or interest, 
the company will reinstate the contract at any time, if not pre- 
viously surrendered for its cash value, upon written application by 
the insured to the company at its home office with evidence of in- 
surability satisfactory to the company, payment of all premiums 
that would have been paid in the intervening time if no default had 
been made, with interest thereon at the rate of 5 per cent per an- 
num computed from the premium due date, and payment or rein- 
statement, with interest at like rate, of any indebtedness existing 
at the time of default. 

“This contract is incontestable after one year from date of 
issue.” 

The insured defaulted in the second payment, due December 
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27, 1908, for more than thirty days, and did not pay the same until 
March 5, 1909; but upon such payment the policy was reinstated 
by the insurance company. In order to secure the reinstatement, 
the insured was required to and did sign what is denominated a 
“Certificate of Health and Revival Contract,’ and among other 
things made declaration as follows :— 

“J hereby declare to and agree with said company that I am 
now in good health and free from every ailment and complaint; 

* * * that I have not had any injury, sickness, or ailment of 
any kind; and that I have not consulted or been prescribed for 
by any physician or received any medical treatment since the date 
of my original application on which said policy was issued, ex- 
cept as here stated :— 

“Operation appendicitis, Sept. 1-08. Off duty two weeks. En- 
tirely recovered. 

“And I hereby renew the statements and agreements contained 
in said original application, and expressly agree that if any answer 
or statement contained therein, except as modified in this contract, 
or if any statement made or contained herein, be untrue in any 
respect, then said policy is and shall continue to be absolutely 
null and void, and the reinstatement thereof inoperative and of 
no effect.” 

As a defense the insurance company set up that the reinstate- 
ment of the policy was consented to upon the strength of this 
certificate and that the same was false, fraudulent, and untrue, in 
that the insured was then afflicted with a serious malady, of which 
he subsequently died. The insured paid the third installment of 
premium when due, and thereafter, to wit, on July 3, 1910, died. 

Trial was proceeded with before a jury ; but when the defendant 
came to offer proof in support of its defense, it was not allowed to 
introduce such proof, on the ground that the policy was by its 
terms rendered incontestable. Whereupon a verdict for plaintiff 
was directed, and from the judgment entered thereon the defend- 
ant predicates error. 

It is the contention of counsel for plaintiff in error that the rep- 
resentations made by the insured for a reinstatement of the policy 
are in effect warranties, and the insured having expressly agreed 
that if such representations were untrue in any respect the policy 
should remain inoperative, it follows that the reinstatement is 
nugatory and of no effect, and hence that the company should 
have been permitted to introduce its proofs showing the falsity 
of the statements made. This depends wholly upon the operative 
effect of the clause rendering the policy incontestable after one 
year. 

It will be noted that the insured died more than one year after 
the policy was reinstated, a fact which renders it unnecessary to 
inquire whether the reinstated policy became a new contract or 
merely a revival of the old. In either case, death occurred 
more than one year after the negotiations were consummated. 





1596 Insurance Law Journal Vol. 42. [Nov., 1913. 


It can hardly be disputed that the terms of the old contract 
became the terms of the new or revived contract, call it what 
you will, so far as applicable to the new conditions; for it is the 
policy that is reinstated, and it contains the terms which constitute 
the contract. No new policy is issued, but the old becomes again 
the contract, and the parties must look to that for its terms and 
conditions, and to none other. Among others the incontestable 
clause remains in the policy, and must be given effect if applicable 
to the conditions attending the negotiations for reinstatement. 

The incontestable clause in the present policy is very general, 
excepting nothing from its scope, and by the strong current of 
authority precludes any defense after the expiration of one year 
on account of false statements, warranted to be true, although they 
may have been made for a fraudulent purpose. This is true as 
spoken of the original policy. The grounds for its support are 
that insurance companies, in order to obtain business, represent 
that they will issue policies incontestable as to certain matters 
after a designated period, and individuals negotiate with them on 
that basis. Furthermore, the clause constitutes in effect a short 
period of limitation, which it is perfectly competent for the parties 
to agree upon. While it is true that fraud vitiates all contracts, 
yet in contracts of the kind where the beneficiaries are placed 
at a disadvantage because the dead cannot speak, it is not contrary 
to public policy for the parties to agree that the company shall 
be precluded upon the subject after some specified time reason- 
able, within which to make investigation. The clause lends sta- 
bility to the contract, and renders life insurance of greater value 
to the insured and beneficiary. The subject is exhaustively and 
ably discussed in Massachusettss Life Ass’n vs. Robinson, 104 
Ga. 256, 30 S. E. 918, 42 L. R. A. 261. See, also, Wright vs. 
M. B. L. Ass’n, 118 N. Y. 237, 23 N. E. 186,6 L. R. A. 731, 16 
Am. St. Rep. 749; Teeter vs. United Life Ins. Ass’n, 159 N. Y. 
411, 54 N. E. 72; Austin vs. Mutual Reserve Fund Life Ass’n 
(C. C.) 132 Fed. 555; s. c., 142 Fed. 398, 73 C. C. A. 498, 6 L. R. 
A. (N. S.) 1064; 25 Cyc. 872. 

Now, if it be said that the reinstated policy is a new contract, 
about which we pass no opinion, the incontestable clause must 
needs speak from the date of the reinstatement. It must do this, 
or else it is a dead letter in the contract. Further, if the clause 
precludes the defense of false representation and fraud in the 
original contract, by a strong parity of reasoning it would pre- 
clude a like defense as to the new contract, for both were secured 
upon the representations of the insured as to his physical fitness, 
condition of health, etc. But the fraud is charged only as to the 
later representations. Speaking of a policy containing an incon- 
testable clause, which had been reinstated, the court in Teeter vs. 
United Life Ins. Ass’n, supra, said :— 

“Thereupon the policy of insurance was restored in full vigor 
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as of that date (the date of the reinstatement), and by its very 
terms it was to become incontestable after two years.” 

The two years having elapsed from that date, it was held that 
the company was barred by the terms of the contract from con- 
testing the policy on the ground that the statements contained in 
the reinstated certificate of the insured touching the state of his 
health were untrue. In Pacific Mutual Life Insurance Co. vs. 
Galbraith, 115 Tenn. 471, 91 S. W. 204, 112 Am. St. Rep. 862, 
where it was held that the revived policy became a new contract, 
the court, in its preliminary reasoning, said :— 

“If this be its nature, then it must operate in the future from the 
date of its reinstatement, and whatever might be its original date, 
or howsoever long it may have run, yet it would seem, by the force 
of necessary logic, to follow that the incontestable clause would 
begin its new life with the date of the new contract.” 

The reasoning appeals to us as logical and sound, and the con- 
clusion suggested must inevitably follow from the premises. We 
conclude, therefore, that the District Court committed no error 
in the present controversy, and its judgment will be affirmed. 


SUPREME COURT OF OREGON. 





AMERICAN LIFE & ACCIDENT INS. CO. 
vs. 


FERGUSON, State Ins. Comr.* 


On Motion to Dismiss. 


1. INJUNCTION—PRELIMINARY INJUNCTION—PURPOSE AND 
EFFECT. 

A preliminary injunction should not anticipate the ultimate determination 
of the question of right involved, bui should merely recognize that a 
sufficient case had or had not been made to warrant the preservation 
of the property rights in statu quo until a hearing on the merits, with- 
out expressing a final opinion as to such rights. 


(For other cases, see Injunction, Cent. Dig. § 302; Dec. Dig. § 132.) 


2. APPEAL AND ERROR—ORDERS APPEALABLE—ORDER AF- 
FECTING SUBSTANTIAL RIGHT. 

Where a suit was, in form for an injunction, but the relief asked for and 
that actually given was a peremptory mandatory injunction command- 
ing defendant Insurance Commissioner to perform an official act that 
constituted the whole relief asked, the order was one affecting a 
sustantial right, which in effect determined the suit, and was therefore 
appealable. 


* Decision rendered, Sept. 9, 1913. 134 Pac. Rep. 1029. 
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(For other cases, see Appeal and Error, Cent. Dig. §§ 612-641; Dec. Dig. 
§ 91.) 
On the Merits. 


3. ACTION—TERMINATION OF CONTROVERSY. 


Where defendant insurance commissioner attempted to cancel complain- 
ant’s license to do business in Oregon because of alleged impairment 
of capital, and complainant obtained an injunction restraining such 
cancellation, and on the expiration of the term of the license pend- 
ing the suit, complainant prayed that defendant be restrained from 
refusing to issue a new license on the same _ ground, the 
subject of the controversy did not end with the termination of the 
original license, since it affected complainant’s status, and not the 
license alone. 


(For other cases, see Action, Cent. Dig. $§ 735, 736; Dec. Dig. § 65.) 


4. CORPORATIONS—“CAPITAL”—“CAPITAL STOCK.” 


The capital of a corporation is the money furnished by subscribers or 
promoters to be used by the corporation in its business, or under- 
taking, while the “capital stock” is the authorized amount of the 
capital to be subscribed by the stockholders and to be contributed for 
the corporation’s purposes; the “capital” being the amount contributed, 
while the stock subscription represents the amount agreed to be con- 
tributed. The subscribed capital stock represents the capital, and 
stands as a guaranty to the public of the corporation’s ability to meet 
its obligations, and is not subject to cisposal at the whim of the pro- 
moters or directors. 


(For other cases, see Corporations, Cent. Dig. § 162; Dec. Dig. § 60.) 


(For other definitions, see Words and Phrases, vol. 1, pp. 954-958; vol. 8, p. 
7595; vol. 1, pp. 959-967; vol. 8, p. 7595.) 


5. INSURANCE—STOCK—SETTLEMENT. | 


Const. art. 11, § 3, provides that stockholders of all corporations shall be 
liable for the indebtedness of the corporation to the amount of their 
stock subscribed and unpaid, and no more. L. O. L. § 4610, provides 
that no insurance company thereafter organized shall assume any risk 
until it has a paid-up, unimpaired, cash capital of $100,000. Held, to 
prohibit any manipulation of the stock of an insurance company other- 
wise than for full value paid, and also to prohibit loans to stock- 
holders operating to reduce or impair the company’s capital below 


$100,000. 


(For other cases, see Insurance, Cent. Dig. § 38; Dec. Dig. § 33.) 


6. INSURANCE — CAPITAL STOCK — PAYMENT — ASSETS — 
LICENSE TO DO BUSINESS. 

Where complainant insurance company did not claim that it had $100,000 
capital stock subscribed, and paid in cash, and only a very small por- 
tion of the stock subscription had been so paid, $35,000 or $45,000 
worth being represented by notes and mortgages taken in exchange 
for stock, or for notes or property received as the price of stock sold, 
aside from the note and mortgage of a realty company which was in 
a similar situation, and it also appeared that various devices had been 
made to deceive the Insurance Commissioner and obtain the license 
required, the commissioner properly canceled the license, and it was 
error to compel him to issue a new one. 

(For other cases, see Insurance, Cent. Dig. § 5; Dec. Dig. § 5.) 


Appeal from Circtut Court, Marion County; Wm. Galloway, 
Judge. 
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Suit by the American Life & Accident Insurance Company 
against J. W. Ferguson, State Insurance Commissioner. Decree 
for complainant, and defendant appeals. Reversed, and suit dis- 
missed. 


I. H. Van Wink LE, Asst. Atty. Gen., and Bert E. Haney, of 
Portland (A. M. Crawford, Atty. Gen., I. H. Van Winkle, and 
M. R. DeLong, Asst. Attys. Gen., on the brief), for Appellant. 

L. R. WEBSTER of Portland, and Joun A. Carson, of Salem 
(John B. Cleland and Jay Bowerman, both of Portland, on the 
brief), for Respondent. 


On Motion to Dismiss. 


Eakin, J. 

In this case there were two appeals. The suit was first brought 
to enjoin defendant from canceling a license issued by him as In- 
surance Commissioner of Oregon, in January, 1912, for that year, 
authorizing plaintiff to do a general life and accident insurance 
business. At the trial in the circuit court defendant was enjoined 
as prayed, and defendant appealed. On January 2, 1913, before 
this appeal was disposed of, the former license having expired by 
its own terms, plaintiff filed a supplemental complaint in the same 
proceeding, reciting the pendency of the former cause and the ex- 
piration of the license, that the facts remained the same, with 
the exception of some slight changes in the securities held, and 
that defendant had refused to issue to plaintiff a license for the 
year 1913, although formally petitioned for, and praying for a 
mandatory injunction restraining defendant from refusing to 
grant the license. On the same day the court upon this ex parte 
petition granted and issued an order to defendant enjoining him 
from refusing to issue the license, and reiterated the order in man- 
datory language, namely, directing and commanding him to forth- 
with issue to plaintiff a license permitting and authorizing it to 
carry on the business of life and accident insurance for the year 
1913 in Oregon, from which defendant appealed. These two ap- 
peals were argued and submitted together on January 17, 1913, 
and an opinion was written and handed down on February 4th, 
reversing the decrees and dismissing the case. On the suggestion 
of plaintiff that it did not submit the second appeal on the merits, 
but only on the motion to dismiss, the decision filed was with- 
drawn. On May 15th plaintiff filed a brief, and the case was 
reargued on June 14, 1913. 

[1] The first question presented is whether the order appealed 
from was an appealable one. Although the suit is in form for a 
petition for an injunction, yet the relef asked for and that actually 
given was a peremptory writ of mandamus. It commanded the 
defendant to perform the act that constituted the whole relief 
asked. The purpose and office of a preliminary injunction should 
in no manner anticipate the ultimate determination of the question 
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of right involved. It should merely recognize that a sufficient 
case has been or has not been made to warrant the preservation of 
the property or rights in statu quo until the hearing on the merits, 
without expressing a final opinion as to such right. Helm vs. 
Gilroy, 20 Or. 517, 26 Pac. 851. 

[2] And if the order affects a substantial right, and in effect 
determines the suit, it is appealable. State vs. Security Savings 
Company, 28 Or. 410, 43 Pac. 162; State ex rel. vs. O’Day, 41 Or. 
495, 69 Pac. 542. The order here gives plaintiff all the relief it 
asks, not simply holding the matter in statu quo, but putting 
plaintiff in a position to transact a general business, which the law 
forbids until certain conditions are complied with, and which de- 
fendant insists have not been complied with; and, notwithstand- 
ing the order is called an injunction, it is in fact a peremptory 
writ of mandamus and final. The motion to dismiss is denied. 


On the Merits. 


The second proceeding from which this appeal is taken is in 
fact, and was so considered by counsel for plaintiff and the court, 
an application in the first suit, accepting and relying upon the 
proceedings and decree in the first case as justifying the order in 
the second. As the order was made ex parte on the same day 
the application was filed, without notice to defendant or permitting 
him to be heard, the first decree was recognized as final and con- 
clusive in the second proceeding. Plaintiff in its brief says that 
the principal question presented in each case is the same; that 
“the assets were practically and substantially the same in both 
instances.” Therefore the merits of the first proceeding are in- 
volved in the second, and are before us. 

The plaintiff was incorporated under the laws of Oregon on 
February 16, 1909, for the purpose, among other things, of doing 
a general life and accident insurance business. On the first day 
of the year of 1912 there had been issued to plaintiff a license to 
do an insurance business, and on May 20, 1912, said license was 
suspended by the Insurance Commissioner for the reason that 
the assets of the company were not such as are required by law, 
and that its capital was impaired. Thereupon plaintiff brought 
this suit to enjoin defendant from canceling its license. The com- 
plaint alleges that it has more than $100,000 paid-up, unimpaired, 
cash capital invested in and secured by first mortgages upon im- 
proved real estate in this state, the market value of which is at 
least double the amount of the mortgages thereon. The answer, 
after denying most of the allegations of the complaint, alleges 
that plaintiff’s capital is seriously impaired, and that it was not 
possessed of paid-up, unimpaired, cash capital equal to $100,000, 
and that what capital it had was not invested in the class of se- 
curities required by law. The case was tried, and findings made 
to the effect that the company now has more than $100,000 paid- 
up, unimpaired capital, which is invested in and secured by first 
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mortgages on improved unincumbered real estate in the state of 
double the value of the mortgages thereon, and the court rendered 
a decree enjoining defendant from revoking or in any way inter- 
fering with the license theretofore granted to plaintiff, and that 
the suspension of said license be set aside and annulled, from 
which defendant appeals to this court, and on January 2, 1913, 
issued a mandatory injunction requiring defendant to issue li- 
cense for the year 1913 to plaintiff. 

[3] Both appeals were submitted together; and the considera- 
tion of the facts of the whole case are necessary to the decision of 
each appeal. The subject of the controversy did not end on De- 
cember 31, 1912, but affected the status of plaintiff, and not the 
license alone. See Livesley vs. Johnston, 45 Or. 33, 76 Pac. 13, 
605 L. R. A. 783, 106 Am. St. Rep. 647; Matter of Quinn, 2 App. 
Div. 103, 37 N. Y. Supp. 534; People ex rel. Spire vs. General 
Committee, 25 App. Div. 339, 49 N. Y. Supp. 723. The de- 
fendant is the state Insurance Commissioner, appointed under the 
statute of February 24, 1909, Laws of Oregon for 1909, p. 389 
(section 4600, L. O. L.), creating the office and prescribing the 
duties of the commissioner. Among other duties he is required 
to see that all laws of this state respecting insurance companies 
are faithfully executed. By section 4633, L. O. L., insurance 
companies are required, by the Ist of January of each year, to 
procure a license to do business in this state, and the commis- 
sioner must issue the license if he is satisfied that the company is 
qualified to do business under this statute. Section 4610, L. O. 
L., provides that “no such corporation hereafter organized shall 
be permitted to assume any risk * * * until such corporation 
shall have a paid-up unimpaired cash capital equal to $100,000 in 
United States gold coin.” Section 4609 provides that no cor- 
poration shall be permitted to transact a life, fire, or marine in- 
surance business in this state without a certificate from the Insur- 
ance Commissioner authorizing and permitting the transaction of 
such business. 

[4] The capital of the corporation is the money furnished by 
subscribers or promoters of the corporation to be used by it in 
its business or undertaking. While the capital stock of the cor- 
poration is the authorized amount of the capital to be subscribed 
by the stockholders and to be contributed for the purposes of 
the corporation, the capital is the amount contributed, and the 
stock subscription represents the amount agreed to be contrib- 
uted. The subscribed capital stock represents the capital, and 
stands as a guaranty to the public of its ability to meet its obli- 
gations, and is not subject to disposal at the whim of the pro- 
moters or directors. 

In Macbeth vs. Banfield, 45 Or. 553, 78 Pac. 693, 106 Am. 
Rep. 670, it is said that the stockholder’s “liability is to the full 
amount of the capital stock subscribed (by him.) * * * The 
obligation is to pay in money. * * * It must be the equivalent 
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of the par value of his stock, * * * and it is a natural se- 
quence that, if the stock liability is to be discharged in property, 
the property should measure up to a money value. Such is, no 
doubt, the plain intendment of the law; otherwise it might easily 
be so managed that stock subscribers would be virtually exonerat- 
ed from their statutory liability by pretended and simulated 
agreements with the directors, and the corporation left without 
assets of material moment from the beginning, which would 
atrociously belie the representations made by the articles of incor- 
poration touching the capital stock. Such is not the spirit of the 
law nor has it been so where there were no statutory regulations 
upon the subject; the common declaration being that the stock 
must be paid in money or money’s worth—that is, what may 
fairly and justly be considered as money’s worth.” 

[5] In McAllister vs. American Hospital Association, 62 Ore. 
530, 125 Pac. 286, it is said that the capital stock is presumed to 
represent the capital in business, a trust fund in that amount for 
the benefit of the creditors, and, as to them, the corporation has 
no authority to make any contract in the disposal of the stock 
that will reduce its capital, and persons subscribing for stock, or 
othewise acquiring it from the corporation, are bound to take 
notice of this limitation upon the corporation. This is also the 
intent of section 3, article 11, of the Constitution, which provides 
that “the stockholders of all corporations and joint-stock com- 
panies shall be liable for the indebtedness of said corporation to 
the amount of their stock subscribed and unpaid, and no more.” 
The law as thus stated aids us in understanding what the Legis- 
lature meant by the clause of section 4610, L. O. L., “nor until 
such corporation shall have a paid-up unimpaired cash capital 
equal to $100,000.” Evidently this was meant to prohibit any 
manipulation of the stock otherwise than for full value paid, and 
loans to stockholders are prohibited. Union Pac. Life Ins. Co. v. 
Ferguson, 64 Ore. -—, 129 Pac. 529. Thus stock transferred by 
the company for which the note of the purchaser is taken is not 
in compliance with the law. It does not constitute payment. It 
is intended thereby to prevent such transactions as the one covered 
by the contract with the American Bank & Trust Company, 
whereby it held control of the money nominally deposited in the 
name of plaintiff. This law is intended to remove from the stock- 
holders or directors the temptation to so deal with the capital of 
the insurance company that it may disappear by means of a book 
entry, or in any other manner than for real and full value, and 
also to remove from stockholders the opportunity of temptation to 
speculate with the company’s assets, as a further guaranty to 
those dealing with the company. The Insurance Commissioner is 
given a wide discretion in safeguarding the interest of the present 
and prospective stockholders and policyholders of the com- 
pany. Common observations of a few cases occurring in Oregon 
as to the possibilities of such transactions evidence the wisdom of 
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this provision in the law, and the need of diligence on the part of 
the commissioner; and it is not only within his province to scru- 
tinize the internal workings of insurance corporations over which 
he is given supervision, but it is his duty under his oath and the 
obligation of his bond. 

[6] From the testimony it appears that the defendant does not 
pretend that the stock subscribed is paid up in cash. Two or three 
of the witnesses testify that D. J. McCallum subscribed for 1,000 
shares and paid for it in full, but the payment meant is disclosed 
by the agreement of the plaintiff with the American Bank & 
Trust Company, of November 26, 1909, in which the bank agreed 
to loan to the company $40,000 on the company’s note, secured 
by 400 shares of its capital stock and issued in the name of Mc- 
Callum, and also to loan $60,000 on four certain promissory notes, 
signed by certain individuals, most of them stockholders in the 
plaintiff, including McCallum and Moore, and 600 shares of the 
capital stock issued in the name of McCallum to be deposited as 
collateral therefor. The loans were to be made as follows: “All 
of the one hundred thousand dollars to be loaned by the bank as 
above provided shall be deposited in the bank to the credit of the 
company and that together with the eight thousand dollars de- 
posited (by the company) shall remain on deposit to the credit of 
the company for one year from this date and the company shall 
not be permitted to withdraw directly or indirectly any of that 
money during that time. Although all the notes executed to the 
bank as above provided are made payable on demand, they are 
all to run for one year from this date, except as to some demand 
against the company which the bank would be compelled to pay 
out of this one hundred thousand dollars. * * * The money 
to be obtained from the bank and deposited to the credit of the 
company as herein provided is so to be deposited and remain in 
the bank for the purpose of enabling the company to obtain 
license to carry on the business of insurance in this state, as pro- 
vided in its articles of incorporation, and the bank through and 
by its proper officers is to furnish to the company such certificates 
or other evidence of the fact that there is deposited with the bank 
one hundred thousand dollars to the credit of the company and 
subject to its demand, that the same is not a ‘time deposit’ as 
may be required by the Insurance Commissioner of this. state.” 
This did not amount:to a loan to McCallum, nor a payment to the 
plaintiff for the 1,000 shares of capital stock, nor was it a loan 
to the plaintiff, but was a mere device to fool the Insurance Com- 
missioner, in order to enable the company to obtain the license. 
Thus the bank at the expiration of the year could retain the 
money, cancel the notes, and return them as paid. L. O. Ralston, 
who was connected with the transactions of plaintiff and a stock- 
holder therein, was the president of the bank, and signed this con- 
tract as such. It does not appear what became of this transac- 
tion. Undoubtedly the money was retained by the bank, and 
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the stock and notes were surrendered to McCallum and the 
plaintiff, as we find that McCallum and other agents of the plain- 
tiff continued to sell stock on account of the plaintiff. Seventy- 
eight shares of stock still remain in McCallum. However, there 
were 1,177 shares of stock held by McCallum sold, and the assets 
of the company at this time consist largely of notes and mort- 
gages taken in payment for stock sold, of real estate taken in 
exchange for stock, and of a note of the Marietta Realty Com- 
pany in the sum of $60,000, of the same character. The Marietta 
Realty Company is a corporation organized September 23, 1910, 
by L. O. Ralston, F. N. Myers, and H. L. Ralston, with a capital 
stock of $5,000. All but one share of said stock was subscribed 
by L. O. Ralston and his wife. On the 23d day of October, 1910, 
there was deeded to it by L. O. Ralston and his wife a large 
amount of real estate for the expressed consideration of $10. On 
January 3, 1911, soon after the maturity of the note given to the 
bank for $100,000, the realty company executed three notes in 
the aggregate sum of $100,000 to the plaintiff, due one year after 
date, each of which notes contains this clause: “And it is agreed 
and understood between myself and the payee thereof that neither 
this note nor the mortgage securing it shall be sold, assigned, 
transferred or pledged by the payee, except that it may be used or 
deposited with the Insurance Commissioner of Oregon for the 
purpose of procuring and maintaining a license and authority to 
carry on the business of insurance in this or other states, as pro- 
vided in its articles of incorporation.” This note is indorsed under 
date of January 3, 1912: “Interest paid to date. Payment of the 
within note is hereby extended for one year from date”—and is 
signed by the plaintiff. These notes were evidently a device of the 
same nature and for the same purpose as the loan from the bank, 
and were given in exchange for notes, mortgages, and deeds to real 
estate held by the plaintiff and transferred to the realty company. 
About June 15, 1912, $40,000 was paid to the realty company 
from collections made by plaintiff’s agents on the choses in action, 
assigned by plaintiff to the realty company, and the old notes 
and mortgages were surrendered, and a new note and mortgage 
given on that date by the Marietta Realty Company to plaintiff 
in the sum of $60,000, which does not contain the clause above 
quoted from the earlier notes, and was in consideration for 
mortgages, notes, and deeds to real estaté and $3,000 in cash 
transferred to the realty company by the plaintiff. 

It is very apparent from the evidence that but a very small 
amount of stock subscription has been paid in cash. $35,000 or 
$40,000 worth is represented by notes and mortgages, now ex- 
hibited as assets of the plaintiff, and were taken in exchange for 
stock or for notes or property received as the price of the stock 
sold, aside from the realty company note and mortgage, which is of 
the same class. Twenty-four hundred shares of stock were sub- 
scribed for and issued to McCallum originally. There is no pre- 
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tense by plaintiff that more than 1,177 shares have been sold. 
It is shown that all of the sales of stock were made by agents of 
the plaintiff from the 2,400 shares originally issued to McCal- 
lum, and the conclusion is irresistible that the 2,400 shares were 
issued to McCallum without any payment. Zuhlsdorf, the audi- 
tor of the company, says McCallum has paid, for 1,000 shares, 
$100,000. When asked what he paid, he says he turned over 
$100,000, and we issued $100,000 worth of stock at par, with the 
understanding that all money he acquired above the par value, 
less expenses, he would turn back to the company. Evidently 
the witness is referring to the pretended loan from the bank to 
plaintiff on stock issued to McCallum and the notes of the stock- 
helders; but, as we have seen, by this transaction the company 
got nothing but the bank’s name to use with the Insurance Com- 
missioner. ‘There seems to have been no real sales of stock ex- 
cept those made to other persons than McCallum, and from 
stock issued to McCallum. These transactions, by which the 
company took notes and property in payment for stock, may have 
been fair between the company and the individual purchaser, 
but not fair to the policyholders or creditors, nor to the stock- 
holders. Those purchasing stock or otherwise dealing with the 
company had a right to rely upon a compliance by the company 
with the law before it received its license, and upon the fact that 
it had a bona fide cash capital of $100,000. By a similar device 
as was adopted when it secured an ostensible deposit at the bank 
in November, 1909, in January, 1911, a pretended obligation was 
obtained from the realty company upon which to obtain the 
license, and a fraud was perpetrated upon the public, especially 
affecting the people with whom it was dealing. These notes and 
mortgages which were delivered to the realty company as con- 
sideration for the $60,000 note, now used as an asset of plaintiff 
for that amount, were taken from stockholders in payment for 
stock, and admittedly turned to the realty company because they 
would not be recognized by the Insurance Commissioner. This 
transaction was not in compliance with the statute. It was a 
device resorted to to avoid that objection of the Commissioner. 
L,. O. Ralston is the principal stockholder in the realty company, 
and for the stock so held by him therein, for a nominal consid- 
eration expressed, he conveyed to it real estate of great value, 
and soon thereafter executed the notes mentioned to the amount 
of $100,000, paper that was in no sense commercial. Ralston and 
his wife own 140 shares of stock in plaintiff. We are 
not informed how they paid for it, nor that it is paid 
for. The $60,000 note, although not containing the objec- 
tionable clause quoted from the first notes, was evidently exe- 
cuted and delivered for the same purpose, namely, of evading 
the statute and using it as an asset that would be recognized as 
such by the Commissioner. It was only an exchange of choses 
,in action, and, the stockholders and officers of the realty com- 
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pany being also stockholders of the plaintiff company, between 
whom there was a unity of purpose, the realty company’s note 
could be easily manipulated to again leave the plaintiff with its 
own choses in action, and the realty company be relieved from 
liability. The transaction does not bear on its face the appear- 
ance of an actual loan by the plaintiff to the realty company of 
its capital, or that the realty company’s note is a liability which 
it expects to pay in cash at maturity. At least the circumstances 
here shown warranted the Insurance Commissioner in making the 
investigation that he did, and in the rejection of that note as an 
investment of part of plaintiff’s capital, if upon examination he 
deemed it a device to avoid the statute. The Commissioner has 
no right to connive at a simulated compliance with the statute. 
The law was intended to be a complete protection to the policy- 
holders in the corporation, as well as to stockholders. Here are 
180 stockholders in the plaintiff who undoubtedly became such 
upon the assurance given by the Commissioner’s certificate that 
they were investing in a corporation that already had $100,000 
paid-up capital, and would not have put their money into it had 
they known the facts as to the manner in which the certificate 
was obtained. We think the Commissioner was justified in sus- 
pending the defendant’s certificate theretofore issued, and would 
have been justified in canceling it if the plaintiff had neglected 
to comply with the law. 

From these conclusions the final writ of injunction, of date 


September 3, 1912, and the secondary mandatory writ of injunc- 
tion, of date January 2, 1913, are reversed, and the suit is dis- 
missed. 


In RE MORSE. (No. 609. ) * 
(United States District Court, D. Kansas, Third Division.) 


1. BANKRUPTCY — ASSETS — LIFE POLICY — SURRENDER 
VALUE. 

The surrender value of a policy on the bankrupt’s life, payable to his 
wife as beneficiary, is a part of his estate in bankruptcy, unless ex- 
empted therefrom by state laws. 


(For other cases, see Bankruptcy, Cent. Dig. §§ 659-668; Dec. Dig. § 306.) 


2. BANKRUPTCY — EXEMPT PROPERTY — LIFE INSURANCE 
POLICY. 

Gen. St. Kan. 1901, § 3463, entitled an act to exempt the proceeds of life 
insurance policies and beneficiary certificates, after providing that 
all such policies and their reserves shall inure to the sole and separate 
use of the beneficiaries named therein, declares that they shall be ex- 


* Decision rendered, May 15, 1912. 206 Federal Rep. 350. « 
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empt from all claims against the person whose life is insured, from 
all claims which the person or persons effecting the insurance and 
the creditors and representatives of such person or persons may make 
against the policy or its proceeds, from taxation, and all claims and 
judgments of creditors and representatives of the person or persons 
named in the policy. Held, that the title of the act was sufficient to 
indicate a legislative intent to exempt the proceeds of a policy to the 
beneficiary named therein as against creditors of the insured, and that, 
since the act should be construed as exempting its proceeds from 
liability for the payment of insured’s debts, the surrender value of 
a policy did not become a part of insured’s estate in bankruptcy. 


(For other cases, see Bankruptcy, Cent. Dig. §§ 659-668; Dec. Dig. § 306.) 


In Bankruptcy. In the matter of bankruptcy proceedings of Oliver S. 
Morse. On certified question by the referee as to the exemption of certain 
insurance on the life of the bankrupt. 


SUPREME RULING OF FRATERNAL MYSTIC CIRCLE 
vs. BLACKSHEAR. (No. 4,355.)* 


(Court of Appeals of Georgia.) 


INSURANCE—FRATERNAL BENEFIT ASSOCIATIONS—ACTION 
ON POLICY—EVIDENCE 


bie ~ is controlled by the dackdon of the Supreme Court in Fraternal 
Life & Accident Association vs. Evans, 140 Ga—, 78 S. E. 915. It 
appears from the record that the plaintiff i in error is a fraternal ben- 
eficiary association, and therefore is exempt from the rule prescribed 
in section 2471 of the Civil Code of 1910, which provides that the 
constitution or by-laws of insurance companies doing business in this 
state, whether they are foreign or domestic, shall not be received in 
evidence as a part of the insurance policy, or as an independent con- 
tract, unless embodied in or attached to the policy. The trial judge 
therefore erred in excluding from evidence the by-law of the plaintiff 
in error. 


(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 


Error from City Court of Athens; H. S. West, Judge. 
Action by E. S. Blackshear against the Supreme Ruling of the Fra- 
pm Mystic Circle. Judgment for plaintiff, and defendant brings error. 
eversed. 


T. S. MELL, of Athens, for Plaintiff in Error. 
W. M. SmitH and Coss & Erwin, all of Athens, for Defendant in 
Error. 


ina Decision rendered, Aug. 30, 1913. 79 S. E. Rep. 210. Syllabus by the 
ourt. 
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LOCOMOTIVE ENGINEERS’ MUT. LIFE & ACCIDENT 
INS. ASS’N vs. THOMAS. (No. 3,767.) * 
(United States Circuit Court of Appeals, Eighth Circuit.) 


1. APPEAL AND ERROR—HARMLESS ERROR—EXCLUSION OF 
EVIDENCE, 


Where a general custom of the secretary of a subdivision of defendant, 
a mutual insurance order, to leave receipts for assessments with the 
proprietor of a drug store for collection, for the convenience of the 
members, was conclusively proved, the exclusion of testimony offered 
on the trial of an action on a benefit certificate to show that such prac- 
tice was not authorized by the association was not prejudicial error. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 4194-4199, 4205; 
Dec. Dig. § 1057.) 


2. INSURANCE — MUTUAL LIFE INSURANCE — FORFEITURE 
FOR NONPAYMENT OF ASSESSMENTS—REINSTATEMENT. 


The by-laws of a mutual life insurance association provided that, on the 
failure of a member to pay an assessment when due, his member- 
ship and all rights of his beneficiary under his certificate should be for- 
feited, but that he might be reinstated at any time before the next 
assessment became delinquent “by paying the current assessment and 
the preceding assessment he is reported forfeited on and obtaining a 
dated and numbered receipt for the same.” Held that the requirement 
that he obtain a receipt was a reasonable and substantial one and 
that payment without obtaining a receipt did not effect a reinstatement. 


(For other cases, see Insurance, Cent. Dig. §§ 932, 933; Dec. Dig. § 365.) 
Smith, Circuit Judge, dissenting. 


In Error to the District Court of the United States for the District 
of Kansas; John C. Pollock, Judge. 

Action at law by Eliza Thomas against Locomotive Engineers’ Mu- 
tual Life & Accident Insurance Association. Judgment for plaintiff, and 
defendant brings error. Reversed. 


Before Hook and Smith, C. JJ., and Van Valkenburgh, D. J. 


Witutiam W. Hooper of Leavenworth, Kan., and WittrAm G. Hott. 
of Kansas City, Kan., for Plaintiff in Error. 

BENJAMIN F. Enpres, of Leavenworth, Kan., for Defendant in 
Error. 


* Decision rendered, May 20, 1913. 206 Fed. Rep. 400. 
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BARKER vs. MASSACHUSETTS MUT. LIFE INS. CO. 
ET AL.* 
(Supreme Court of North Carolina.) 


1. EVIDENCE — HEARSAY — STATEMENT OF PERSON SINCE 
DECEASED. 


In an action upon policies of insurance, where the only defense was sui- 
cide, testimony of the insured’s wife and beneficiary that some 8 or 10 
months before his death he stated to her that he needed a pistol as 
deputy sheriff and was thinking of getting one, and a later conver- 
sation as to the need of a pistol to protect her in his absence, offered 
to rebut the theory of suicide, based on his purchase of a pistol on 
the day he was killed, were incompetent as hearsay. 


(For other cases, see Evidence, Cent. Dig. §§ 1174-1192; Dec. Dig. § 317.) 


2. EVIDENCE — RELEVANCY — RES GEST — STATEMENTS 
BEFORE EVENT 

Such statements could duew no possible light upon the question whether 
insured had an intention of killing himself at the time he bought 
a pistol and were no part of the res geste. 


(For other cases, see Evidence, Cent. Dig. §§ 339-350; Dec. Dig. § 122.) 


3. EVIDENCE — DECLARATIONS — DECLARATIONS AGAINST 
INTEREST. 


Declarations against a party’s interest are competent. 
(For other cases, see Evidence, Cent. Dig. §§ 1105-1107; Dec. Dig. § 272.) 


4. a — DECLARATIONS — SELF-SERVING DECLARA- 
IONS. 


In an action on life policies, where the only defense was suicide, his state- 
ment to his wife 8 or 10 months before his death that he needed a 
pistol as deputy sheriff was incompetent as self-serving declarations, 
where they were not in corroboration of competent statements. 

(For other cases, see Evidence, Cent. Dig. §§ 1068-1079, 1081-1104; Dec. 
Dig. § 271.) 


5. APPEAL AND ERROR—HARMLESS ERROR—ADMISSION OF 
EVIDENCE. 

In an action on life policies, where the only defense was suicide, held, that 
the erroneous admission of irrelevant evidence, hearsay evidence, 
and self-serving declarations as to why deceased bought the pistol by 
which he was killed was injurious and prejudicial. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 1068, 1060, 4153- 
4157, 4166; Dec. Dig. § 1050.) 


Appeal from Superior Court, Carteret County; Allen, Judge. 

Action by Mamie W. Barker against the Massachusetts Mutual Life 
Insurance Company and another. Judgment for plaintiff, and defendants 
appeal. New trial. 


Guion & Gurion, of New Bern, for Appellants. 
A. D. Warp and T. D. Warren, both of New Bern, for Appellee. 


* Decision rendered, Oct. 1, 1913. 79 S. E. Rep. 424. 





1610 Insurance Law Journal Vol. 42. [Nov., 1913. 


BLOUNT vs. ROYAL FRATERNAL ASS’N, Inc.* 


(Suprerne Court of North Carolina.) 


1. INSURANCE—POLICY—STATUTORY REGULATIONS—COM- 
PLIANCE—BURDEN OF PROOF. 

Revisal 1908, § 4773a, provides that it shall be unlawful for any insurance 
company to issue any policy for less than $500 until the forms have 
been approved by the Insurance Commissioner, etc. Held that, in 
an action on a benefit certificate for $500, containing a provision that 
in case of death of the member not more than one fifth of the amount 
otherwise due should be payable for each full year of membership, etc., 
the burden was on plaintiff, seeking to be relieved from such limita- 
tion of liability, to both allege and prove that the certificate had not 
been approved by the Insurance Commissioner. 


(For other cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 815.) 


2. INSURANCE—LIFE POLICY—AMOUNT—APPROVAL BY IN- 
SURANCE COMMISSIONER—STATUTES—CONSTRUCTION. 


Revisal 1908, § 4773a, providing that it shall be unlawful for any insurance 
company to sell any policy in an amount less than $500 until the forms 
have been approved by the Insurance Commissioner, deals with the 
insurance company and not with the contract of insurance; and 
hence a policy containing a provision limiting ‘the liability of the com- 
pany in case of death to less than $500 is not void or unenforceable 
in the absence of a showing that it had been so approved. 


(For other cases, see Insurance, Cent. Dig. §§ 246-249; Dec. Dig. § 138.) 


Appeal from Superior Court, Washington County; Whedbee, Judge. 

Action by Sarah J. Blount against the Royal Fraternal Association, 
Incorporated. Judgment for plaintiff for less than the relief demanded, 
and she appeals. Affirmed. 


Gaytorp & GaAyLorp and P. H. BELL, all of Plymouth, for Appellant. 
T. T. THorne, of Rocky Mount, for Appellee. 


* Decision rendered, Sept. 17, 1913. 79 S. E. Rep. 290. 


PENDER vs. NORTH STATE LIFE INS. CO.* 


(Supreme Court of North Carolina.) 


1. APPEAL AND ERROR—REVIEW—QUESTIONS OF FACT. 


Wh re there is sufficient evidence in law to support the finding of the jury, 
but it is claimed that the verdict is against the weight of the evidence, 
the only remedy is by an application to the trial judge to set aside 
the verdict, since under Const. art. 4, § 8, providing that the Supreme 
Court shall have jurisdiction to review decisions of the court below 
upon any matter of law or legal inference and that its jurisdiction 
over questions of fact shall be the same exercised by it before the adop- 


* Decision rendered, Sept. 17. 1913. 79 S. E. Rep. 203. 
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tion of the Constitution of 1868, the Supreme Court cannot review 
findings of fact in a case tried by a jury. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 3938-3943; Dec. Dig. 
§ 1003.) 


2. APPEAL AND ERROR—REVIEW—QUESTIONS OF FACT. 

The Supreme Court will not review the ruling of the trial judge on a 
motion to set aside the verdict as against the weight of the evidence 
unless it clearly appears that there has been a gross abuse of his 
discretion. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 3871-3873, 3877; 
Dec. Dig. § 979.) 


3. INSURANCE — VALIDITY OF CONTRACT — PAYMENT OF 
PREMIUM—GIVING CREDIT. 


Where insured received the policy as an ordinary applicant having no con- 
fidential relation with the company, and not as its agent, as claimed, 
and the company trusted him to pay the premium, the policy was then 
delivered and in force, since the company may waive the prepayment 
of the first premium and give credit therefor, although the contract 
requires prepayment, and this waiver may be shown by direct proof or 
may be inferred from circumstances such as the absolute delivery of 
the policy without payment of the premium under circumstances 
justifying an inference that credit is to be given. 


(For other cases, see Insurance, Cent. Dig. §§ 231-245; Dec. Dig. § 137.) 


4. INSURANCE—ACTIONS—SUFFICIENCY OF EVIDENCE. 


In an action on an insurance policy, where there has been an actual delivery 
and nothing else appears, the production of the policy by the ben- 
eficiary makes a prima facie case. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 


§ 665.) 


5. INSURANCE— ACTION ON POLICY — FINDINGS — CONSIS- 
TENCY. 


In an action on a life insurance policy, findings of the jury that the policy 
was delivered to insured and became a consummiated contract between 
him and the insurer on December 6, 1906, and that it was delivered to 
him and became a consummated contract between him and the in- 
surer on May 10, 1907, were not inconsistent; the jury evidently 
meaning that the policy was delivered on December 6th and con- 
tinued in force until and including May roth, but that, if they were 
mistaken in law as to its being in force on December 6th, then upon 
the facts as they found them to be it took effect on May 10th. 


(For other cases, see Insurance, Cent. Dig §§ 1785-1787; Dec. Dig. § 670.) 


6. INSURANCE — VALIDITY — DELIVERY — WAIVER OF RE- 
QUIREMENTS. 


Where a rule of a life insurance company prohibited agents delivering 
policies sent to them for delivery more than 60 days after their 
issuance unless the applicant furnished a new physical examination or 
health certificate by a physician, but the company wrote its agent 
having possession of a policy which had been issued for more than 60 
days calling for the payment of the premiums or the return of the 
policies but not insisting upon a new physical examination and the 
applicant gave his note for the first premium, which was sent to the 
company unaccompanied by a new medical examination and retained 
by it, it waived the requirement as to a new physical examination 
and could not set it up to defeat a-recovery on the policy. 
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(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070: Dec. 
Dig. § 392.) 


Appeal from Superior Court, Edgecombe County; Lyon, Judge. 
Action by James Pender, administrator, against the North State Life 
ae Company. Judgment for plaintiff and defendant appeals. Af- 
rmed. 


Rouse & Lanp, of Kinston, for Appellant. 


F, S. Sprutty, of Rocky Mount, and W. O. Howarp, of Tarboro, for 
Appellee. 


——~ —-~ ©@ —— 


SOVEREIGN CAMP OF WOODMEN OF THE WORLD 
vs. HUTCHINS.* 


(Supreme Court of Oklahoma.) 


INSURANCE—BENEFICIARY CERTIFICATE—CONSTRUCTION. 

Where a beneficiary certificate of a fraternal insurance order was condi- 
tioned that if the member holding it should be convicted of a felony, 
or should be expelled from the order, “or became so far intemperate 
from the use of intoxicating liquors as to produce delirium tremens, 
or habitually use opiates, cocaine, chloral, or other narcotic or poison, 
or should die in consequence of a duel, or from the direct result of the 
drinking of intoxicating liquors, * * * this certificate shall be null 
and void and of no effect, and all money which shall have been paid, 
and all rights and benefits which may have accrued on account of 
this certificate, shall be absolutely forfeited without notice or service” ; 
and where there was evidence tending to show that the deceased had 
had delirium tremens after he was insured, but prior to the illness from 
which he died, it was error to instruct the jury, in an action on said 
certificate, that before they could find for the defendant they must 
find that the death of the insured, directly resulted from the use of 
intoxicating liquor. 


(For other cases, see Insurance, Cent. Dig. §§ 1893, 1804; Dec. Dig. § 748.) 


Commissioners’ Opinion, Division No. 2. Error from District Court, 
Carter County; S. H. Russell, Judge. 

Action by Laura E. Hutchins against the Sovereign Camp of the 
Woodmen of the World. Judgment for plaintiff, and defendant brings 
error. Reversed and remanded. 


N. B. Maxey, J. B. CAMPBELL, and Wm. O. BEALL, all of Muskogee, 
for Plaintiff in Error. ; 

H. C. Potrerr and E. A. WALKER, both of Ardmore, for Defendant in 
Error. 


* Decision rendered, Sept. 2, 1913. 134 Pac. Rep. 1116. Syllabus by the 
Court. 
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O'NEILL vs. ANCIENT ORDER OF GLEANERS.* 
(Supreme Court of Michigan.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTIONS— 
SUFFICIENCY OF EVIDENCE. 

In an action on a benefit insurance certificate, defended on the ground that 
the beneficiary had not exhausted her remedy in the form established 
by the order, as required by its constitution, evidence held insuff- 
cient to show that there was any unwarranted delay in passing on her 
claim or that any fraud and oppression were contemplated or practiced, 
so as to relieve her of her duty to exhaust such remedy. 


(For other cases, see Insurance, Cent. Dig. §§ 1987, 1988; Dec. Dig. § 805.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTIONS— 
CONDITIONS PRECEDENT. 


The constitution of a benefit society provided that the supreme coun- 
cil should have power to pass on all death claims; that if in their 
judgment any such claim was not on its face a valid one they should 
notify the beneficiary and give him an opportunity to appear before 
the supreme council within 60 days; that the supreme council should 
try, hear, and decide upon the validity of the claim; that such decision 
should be binding and conclusive unless an appeal was taken to the 
biennial meeting of the supreme arbor. The order having refused to 
furnish blank proofs of death to the beneficiary of a member who in 
his lifetime had failed to furnish the order proof that his age was 
as stated in his application, the beneficiary filed a petition for a hearing. 
A hearing was had at which her attorney was present but offered no 
proofs to sustain the claim, merely submitting a proposition for a 
settlement, and then left the meeting. It was claimed that the order 
introduced no proofs on its part, but the attorney knew its reason for 
refusing to pay the claim. There was some subsequent correspondence 
between the attorney and the order; the general secretary later writ- 
ing attorney that he thought the matter should come before the del- 
egates at the biennial meeting, that the board would be willing to 
allow this, that he would suggest that the attorney present the matter 
to them, first presenting it to the supreme coundlt and then asking to 
come before the delegates, but that if the attorney wanted to appear 
before the board and present the matter again he would be advised of 
the date of their meeting. There was some further correspondence 
between the attorney and the attorney for the order, but the letter 
mentioned was not answered. Held, that the beneficiary had not ex- 
hausted her remedy in the forum of the order and was not entitled 
to sue in the courts. 


(For other cases, see Insurance, Cent. Dig. §§ 1987, 1988; Dec. Dig. § 805.) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTIONS— 
CONDITIONS PRECEDENT. 


Where the constitution of a benefit society provided that the supreme 
council should have power to pass upon death claims, that if in its 
judgment any such claim was not valid they should notify the bene- 
ficiary and give him an opportunity to appear and establish the justice 
of the claim, and that its decision should be binding and conclusive 
unless an appeal was taken to the biennial meeting of the supreme 
arbor, the administrator of a beneficiary, payment of whose claim had 


* Decision rendered, Sept. 30, 1913. 142 N. W. Rep. 1052. 
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not been made, who did not apply to the order or take any steps or 
proceedings whatever looking toward a hearing before the supreme 
council, was not entitled to sue in the courts. 


(For other cases, see Insurance, Cent. Dig. §§ 1987, 1988; Dec. Dig. § 805.) 


Error to Circuit Court, St. Clair County; Harvey Tappan, Judge. 

Action by Larry O’Neill, Administrator, against the Ancient Order of 
Gleaners. Judgment for plaintiff, and defendant brings error. Re- 
versed without granting new trial. 


Argued before Steere, C. J., and Moore, McAlvay, Brooke, Kuhn, 
Stone, Ostrander, and Bird, JJ. 


Cuartes S. Hampton, of Detroit, and James A. Muir, of Port Huron, 
for Appellant. 

C. L. Benepict and WittraM R. Watsu, both of Port Huron, for 
Appellee. 


BLALOCK vs. EMPIRE LIFE INS. CO. (No. 4,877.)* 
(Court of Appeals of Georgia) 


1. INSURANCE — EVIDENCE — PAROL EVIDENCE — POLICY 
—CONSTRUCTION. 

This was an action on a life insurance policy dated August 6, 1910, pro- 
viding for the payment of an annual premium of $47. 73: The first an- 
nual premium was paid. On August 6, 1911, the premiums were made 

payable quarterly, and the insured paid a quarterly premium of $12.65, 
less a dividend of 74 cents. The second quarterly premium became due 
December 6, 1911 (allowing the 30 days’ grace provided for in the 
policy). On December 22, 1911, the insured died, having failed to 
pay the second quarterly premium. The policy provides: “If any 
premiums shall not be paid when due, the company shall first apply 
any withdrawable surplus to pay the same, and the remainder of the 
premium due, if any, shall be charged against this policy as a loan, if 
the respective loan value specified herein be sufficient to cover such 
advance, in addition to any existing liens and accrued interest; pro- 
vided that, if the credits be not sufficient to cover the entire premium 
then due, the company shall apply the same, if sufficient, to pay the 
premium for a shorter period, but not less than a full quarterly pre- 
mium.” It is further provided in the policy that the insured may 
borrow the amount specified in column 2 of a table accompanying the 
policy for the year in which the loan is to be taken, the contract to be 
assigned to the company as security, “and the premiums on the contract 
shall be paid in full to the end of the next policy year succeeding the 
day when the loan is made.” In the loan table accompanying the policy 
and in column 2 thereof, opposite the words “2nd policy year,” appear 
the figures $78. The plaintiff contends that when the second quarterly 
premium for the second year became due, to wit, on December 6, 1911, 
the policy had a loan value of $19.50, which under the “automatically 
nonforfeitable” clause of the policy, should have been automatically 
applied by the company to the payment of the second quarterly pre- 


* Decision rende pred, Sept. 23, 1913. Fo SES Rep. 374. Syllabus by the 
Court. 
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mium, which would have carried the insurance beyond the date upon 
which the insured died. Held: (1) The policy is not ambiguous, and 
parol evidence was not admissible to explain its terms. (2) Con- 
struing the provisions in the policy relating to loans, in connection 
with the “automatically nonforfeitable”’ clause, the meaning of the 
policy is that at the time of the default as to the payment of the second 
quarterly premium by the insured the policy had no loan value which 
could be automatically applied to the payment of the premium due, 
and, under the policy, no amount was available to the insured as a 
loan until the end of the second year and the payment by him of a 
full annual premium for the third policy year. 

(For other cases, see Insurance, Dec. Dig. § 17914; Evidence, Cent. Dig. §§ 
2066-2082, 2084; Dec. Dig. § 450.) 


Error from City Court of Macon; Robt. Hodges, Judge. 

Action by A. L. Blalock, administrator, against the Empire Life In- 
surance Company. Judgment for defendant, and plaintiff brings error. 
Affirmed. 


Mitcter & JoNEs and WALLACE MILLER, all of Macon, for Plaintiff in 
Error. 
HatcuHer & Situ, of Macon, for Defendant in Error. 


Russell, J. Judgment affirmed. 


’ 


—_— — @ +o—_-— —— 


GRAND COURT FORESTERS OF AMERICA vs. COURT 
CAVOUR No. 133 FORESTERS OF AMERICA 
ET AL.* 


(Court of Chancery of New Jersey.) 


1. BENEFICIAL ASSOCIATIONS — CORPORATIONS — CONSTI- 
TUTION—BY-LAWS. 

Where a subordinate branch of a beneficial association was incorporated 
under the state laws, its so-called constitution and laws by which it 
recognized the authority of the Supreme Court of the order, etc., and 
agreed to abide by and conform to its general laws, etc., from a legal 
standpoint could be regarded as nothing more than the corporation’s 
by-laws. 

(For other cases, see Beneficial Associations, Cent. Dig. §§ 5, 6; Dec. Dig. 


2. BENEFICIAL ASSOCIATIONS—SUBORDINATE COURT—DIS- 
SOLUTION. 

Where a subordinate court of a beneficial association was cited by the 
Grand Court to show cause why it should not be “suspended or dis- 
solved for improper conduct,” etc., a resolution of dissolution, reciting 
that the court had been cited to show cause why it should not be dis- 
solved as a subordinate court, was erroneous. 

(For other cases, see Beneficial Associations, Cent. Dig. §§ 32-35; Dec. 
Dig. § 16.) 


* Decision rendered, July 14, 1913. 88 Atl. Rep. 191. 
Vol. XLII.—101 
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3. BENEFICIAL ASSOCIATIONS — SUBORDINATE COURT — 
CHARGES—TRIAL—ADJUDICATION. 


Where a subordinate court of a beneficial association was cited by the 
Grand Court to show cause why it should not be suspended or dis- 
solved for improper conduct, and for neglecting or refusing to con- 
form to the ritual, etc., it could only be subject to punishment after 
adjudication of guilt and a finding that the charges had been sus- 
tained by the evidence. 

(For other cases, see Beneficial Associations, Cent. Dig. §§ 32-35; Dec. 
Dig. § 16.) 


4. BENEFICIAL ASSOCIATIONS — SUBORDINATE COURT — 
INCORPORATION — DISSOLUTION — JURISDICTION OF 
SUPERIOR BODY. 


An incorporated subordinate court of a beneficial association adopted by- 
laws acknowledging its allegiance to the supreme body, but on the 
subordinate court devolved the duty of administering the funds col- 
lected for the benefit of its members. One of the Grand Court’s by- 
laws provided that, should any subordinate court become dissolved or 
suspended by operation of law or otherwise, or should be expelled or 
secede from the order, all property, money, goods, and effects should 
vest in and be delivered to the Grand Lodge on demand. It did not 
provide, however, that the Grand Court should take the money and 
other property of the dissolved court and apply them as the payment 
of its debts or for other uses for which they had been contributed. 
Held, that the Grand Court of the order had no jurisdiction to dissolve 
the subordinate court and recover its funds and property and ad- 
minister the fund, whether the subordinate court be considered as a 
voluntary association or a corporation. 


(For other cases, see Beneficial Associations, Cent. Dig. §§ 32-35; Dec. 
Dig. § 16.) 


5. BENEFICIAL ASSOCIATIONS—DISSOLUTION—FORFEITURE. 


A forfeiture will not be enforced in equity as against a subordinate 
court of a beneficial association, which was incorporated under the 
state laws, where the enforcement of the forfeiture will incapacitate 
the corporation from performing the very duty for which it has been 
constituted. 

(For other cases, see Beneficial Associations, Cent. Dig. §§ 58, 59; Dec. 
Dig. § 22.) 


Bill by the Grand Court Foresters of America, State of New Jersey 
against Court Cavour No. 133 Foresters of America and others. Dis- 
missed. 


Pup J. ScHoTtann, of Newark, for Complainant. 
Antuony R. FINnetui, of Newark, for Defendants. 
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FIRE, TORNADO, ETC. 


UNITED STATES DISTRICT COURT. 


E. D. WASHINGTON. 


McKERNAN cet AL. 
vs. 


NORTH RIVER INS. CO. (No. 1,578.)* 


1, COURTS—UNITED STATES COURTS—JURISDICTION—STAT- 
UTORY PROVISIONS. 


An action involving $2,500, exclusive of interest and costs, which was 
pending in the District Court on January 1, 1912, when Act March 3, 
1911, c. 231, 36 Stat. 1169 (U. S. Comp. St. Supp. 1911, p. 246), codi- 
fying, revising, and amending the laws relating to the judiciary, 
took effect, is within the jurisdiction of the court under section 299 of 
that act, providing that the repeal of existing laws, or the amendments 
thereof, embraced in that act, shall not affect any suit or proceeding 
pending at the time of the taking effect of that act, but that all such 
suits and proceedings may be prosecuted within the same time and 
with the same effect as if such repeal or amendments had not been 
made. 


(For other cases, see Courts, Cent. Dig. §§ 890-896; Dec. Dig. § 328.) 


2. COURTS — UNITED STATES COURTS — JURISDICTION — 
STATUTORY PROVISIONS. 


Act March 3, 1011, c. 231, § 290, 36 Stat. 1160 (U. S. Comp. St. Supp. rort, 
p. 246), providing that the repeal of existing laws or the amendments 
thereof embraced in that act shall not affect any right accruing or 
accrued, or any suit or proceeding pending at the time of the taking 
effect of that act, but that all such suits and proceedings, and suits 
and proceedings for causes arising or acts done prior to such date, 
may be commenced or prosecuted within the same time and with the 
same effect as if such repeal or amendments had not been made, saves 
to the Federal Courts jurisdiction, not only of pending actions, but of 
causes of action which accrued prior to January 1, 1912. 


(For other cases, see Courts, Cent. Dig. § 792; Dec. Dig. § 256.) 


3. INSURANCE — AVOIDANCE OF POLICY — TITLE OR IN- 
TEREST OF INSURED — ENTIRE SEVERABLE CONTRACTS. 


Where a policy for $2,500, $1,000 of which was on a dwelling house and 
1,500 on the household furniture therein contained, provided that the 
entire policy should be void if the hazard was increased by any means 
within the control or knowledge of the insured, or if the subject of 
insurance was personal property and should be or become incumbered 
by a chattel mortgage, the execution and delivery of a chattel mort- 
gage on the household furniture avoided the policy, not only as to the 
furniture, but also as to the dwelling house, since by lessening the 
interest of the insured in the property it increased the hazard as to 
the dwelling house, as the destruction of a part of the property would 
almost inevitably result in the destruction of the whole. 


(For other cases, see Insurance, Cent. Dig. §§ 829-839; Dec. Dig. § 330.) 


* Decision rendered, Oct. 29, 1912. 206 Fed. Rep. 984. 
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4. INSURANCE—AVOIDANCE OF POLICY—EFFECT. 

Where a policy of insurance provided that it should be void if the prop- 
erty should be or become incumbered by a chattel mortgage, the giving 
of a chattel mortgage avoided the policy absolutely for all purposes 
and for all time and the payment of the debt secured by the mort- 
gage before a fire did not reinstate the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 829-839; Dec. Dig. § 330.) 


At Law. Action by Ida McKernan and others against the 
North River Insurance Company. Judgment of dismissal. 


W. C. Donovan, of Spokane, Wash., for Plaintiffs. 
Happy, CuLtLen, Lee & HinpMAN, of Spokane, Wash., for 
Defendant. 


RupkIn, D. J. 

This is an action on a fire insurance policy. On the 26th day 
of March, 1910, the defendant company insured the plaintiff Mc- 
Kernan for the term of three years from noon of that day in an 
amount not exceeding the sum of $2,500 against all loss or dam- 
age by fire on the following described property while located and 
contained as described in the policy: One thousand dollars on a 
one and one-half story frame building, its additions, etc., while oc- 
cupied only as a dwelling house, situate at Lacy street between 
Thirtieth and Thirty-First avenues, in the city of Spokane; fifteen 
hundred dollars on household, kitchen furniture, etc., while con- 
tained in the above dwelling house and its additions. The fol- 
lowing stipulation or condition, among others was printed on the 
back of the policy and made a part of the contract of insurance : 

“This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void, * * * if the 
hazard be increased by any means within the control or knowl- 
edge of the insured; * * * or if the subject of insurance be 
personal property and be or become incumbered by a chattel 
mortgage.” 

On the 4th day of February, 1911, the plaintiff McKernan ex- 
ecuted and delivered a chattel mortgage on all the personal prop- 
erty described in the policy to the plaintiff Michael Bohan, to 
secure an indebtedness of $140 evidenced by a promissory note in 
that amount. On the 6th day of March, 1911, the dwelling house 
and the persona! property therein contained was totally de- 
stroyed by fire. The chattel mortgage above mentioned was not 
satisfied or released of record until after the destruction of the 
mortgaged property, but the proof shows that the mortgage debt 
was in fact paid within a few days after the execution of the 
mortgage and before the fire. The present action was commenced 
in the state court to recover the full amount of the insurance 
some time during the year 1911, the exact date not appearing of 
record, as the original summons and complaint were never filed in 
the state court, but in any event it was prior to the 8th day of 
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September, for on the latter date the cause was removed into 
this court, or rather into the old Circuit Court, on the petition of 
the defendant. Other matters were interposed in defense, but 
the foregoing statement is sufficient for the presentation of such 
questions as I deem decisive of the case. 

Under the foregoing facts the plaintiffs contend, first, that 
this court is without jurisdiction, because the matter in contro- 
versy, exclusive of interest and costs, does not exceed the sum 
or value of $3,000; second, that the policy was not avoided by the 
execution of the chattel mortgage, because only a part of the 
insured property was incumbered or mortgaged; and, third, that 
the insurance was only suspended while the incumbrance existed, 
and was immediately reinstated as soon as the indebtedness se- 
cured by the mortgage was paid. The defendant, on the other 
hand, contends that the court has jurisdiction, that the incum- 
brance of the personalty by chattel mortgage absolutely avoided 
the contract of insurance, and that the contract remained null 
and void, notwithstanding the payment of the mortgage debt 
before the destruction or loss of the insured property by fire. 

[1, 2] 1. The case presented is clearly within the jurisdiction 
of this court. The amount in controversy is $2,500, exclusive 
of interest and costs, and the action was pending here when the 
act of March 3, 1911, codifying, revising, and amending the laws 
relating to the judiciary, took effect on January Ist of this year. 
Section 299 of that act contains the following saving clause :— 

“The repeal of existing laws, or amendments thereof, embraced 
in this act, shall not affect any act done, or any right accruing or 
accrued, or any suit or proceeding, including those pending on 
writ of error, appeal, certificate, or writ of certiorari, in any ap- 
pellate court referred to or included within the provisions of this 
act, pending at the time of the taking effect of this act, but all 
such suits and proceedings, and suits and proceedings for causes 
arising or acts done prior to such date, may be commenced or 
prosecuted within the same time, and with the same effect, as if 
such repeal or amendments had not been made.” 

This section saves to the Federal courts jurisdiction, not only of 
pending actions, but of causes of action which accrued prior to 
January 1, 1912. Lincoln vs. Robinson (D. C.) 194 Fed. 571; 
Taylor vs. Midland Valley R. Co. (D. C.) 197 Fed. 323; Dallyn 
vs. Brady (D. C.) 197 Fed. 494. 

[3] 2. There is at least apparent conflict of authority as to the 
rules by which we determine whether a contract of insurance 
which insures several items of property is entire or divisible. In 
McGowan vs. People’s M. F. Ins. Co., 54 Vt. 211, 41 Am. Rep. 
843, the court said :— 

“This is a question of great practical importance, as a large pro- 
portion of insurance contracts embrace more than one item of 
property insured. The decisions are apparently conflicting, but, 
we think, are easily reconciled by referring to the plain principles 
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which should govern them. The general rule, ‘void in part, 
void in toto,’ should apply to all cases where the contract is af- 
fected by some all-pervading vice, such as fraud, or some unlaw- 
ful act, condemned by public policy or the common law, cases 
where the contract is entire, and not divisible, and all those cases 
where the matter that renders the policy void in part, and the 
result of its being so rendered void, affects the risk of the in- 
surer upon the other items in the contract. Keeping these rules 
in mind, the leading cases upon this subject can all be reconciled.” 

In Loomis vs. Rockford Insurance Co., 77 Wis. 87, 45 N. W. 
813, 8 L. R. A. 834, 20 Am. St. Rep. 96, the court said :— 

“There is some apparent conflict of authority as to the rules by 
which it is to be determined whether the contract in a given case, 
which insures several items of property, is an entire contract, or 
whether it is divisible. An examination of the cases will show, 
we think, that as to a large majority of them the conflict is 
apparent rather than real. All the cases seem to agree that, 
although the insurance is distributed to the different items of 
insured property, the contract is indivisible if the breach of the 
contract as to an item of property affects, or may reasonably be 
supposed to affect, the other items, by increasing the risk 
thereof.” 

The cases above cited contain a full review of the authorities 
bearing upon this question, and the rule announced is amply 
supported by both reason and authority. There is but little dif- 
ficulty in applying these general rules to the facts of the present 
case. Incumbrance of insured property increases the hazard to 
the insurer, because it lessens the interest of the insured in the 
property to the amount of the incumbrance, and to that extent 
at least lessens his interest in protecting the property from loss 
or destruction. And if the hazard was increased as to the house- 
hold furniture, it was of necessity increased as to the dwelling 
house which contained it, for the entire property was insured as 
one risk, and was so closely connected and associated together 
that the destruction of a part by fire would almost inevitably re- 
sult in the destruction of the whole. 

[4] 3. The proposition that a contract of insurance is only 
suspended by a breach of warranty, such as a failure to occupy 
the insured premises, the making of repairs, or by incumbering 
the property, and becomes reinstated if the property is occupied, 
the repairs completed, or the incumbrance removed before the 
destruction of the insured property by fire, finds some support in 
the decided cases; but the great weight of authority is to the 
contrary, and this is especially true of the decisions in the Fed- 
eral courts. Imperial Fire Ins. Co. vs. Coos County, 151 U. S. 
452. 14 Sup. Ct. 379, 38 L. Ed. 231; Assurance Co. vs. Grand 
View Bldg. Ass’n, 183 U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 213; 
Atlas Reduction Co. vs. New Zealand Ins. Co., 138 Fed. 497, 71 
Cc. C. A. 21,9 L. R. A. (N. S.) 433, Mulrooney vs. Royal Ins. 
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Co., 163 Fed. 833, 90 C. C. A. 317; Gilchrist Transp. Co. vs. 
Pheenix Ins. Co., 170 Fed. 279, 95 C. C. A. 475. 

Thus, in Moore vs. Phoenix Ins. Co., 62 N. H. 240, 13 Am. St. 
Rep. 556, the policy contained the usual provision that it should 
become null and void if the insured premises became vacant and 
unoccupied for more than ten days without the consent of the 
insurance company indorsed thereon, and it was held that a 
vacancy of three months avoided the policy, even though the 
premises were occupied at the time of their destruction, and that 
the contract, being once terminated, could not be revived without 
the consent of both the contracting parties; and this case was 
cited with approval by the Supreme Court of the United States in 
Imperial Fire Ins. Co. vs. Coos County, supra. 

For the foregoing reasons, I am of opinion that the incum- 
brance of the personal property absolutely avoided the policy for 
all purposes and for all time, and a judgment of dismissal will be 
entered accordingly. 


——-—- oe 


UNITED STATES DISTRICT COURT. 
E. D. Wasuincton, N. D. 


E. H. STANTON CO. Et AL. 
vs. 


ROCHESTER GERMAN UNDERWRITERS’ AGENCY. (No. 1,551.)* 


1. CONTRACTS—CONSTRUCTION—INTENTION OF PARTIES. 


In construing a contract, the intention of the parties as expressed in their 
language, taking the words in their ordinary and popular sense, must 
govern. 


(For other cases, see Contracts, Cent. Dig. §§ 723, 743; Dec. Dig. § 143.) 
2, CONTRACTS—CONSTRUCTION—PRELIMINARY NEGO- 
TIATIONS. 


In case of doubt as to the construction of a contract, preliminary nego- 
tiations may be taken into consideration. 


(For other cases, see Contracts, Cent. Dig. § 731; Dec. Dig. § 148.) 
4 eae — CONSTRUCTION — LANGUAGE OF INSTRU- 
ENT. 


When there is no doubt as to the meaning of a contract, there is no room 
for construction. 


(For other cases, see Contracts, Cent. Dig. §§ 723, 743; Dec. Dig. § 143.) 
* Decision rendered, August 1, 1913. 206 Fed. Rep. 978. 





1622 Insurance Law Journal Vol. 42. [Nov., 1913. 


4. INSURANCE— CONSTRUCTION OF POLICY—AMOUNT OF 
INSURANCE—SPECIAL PROVISION. 

A fire insurance policy covering a packing plant which grouped the 
various structures together under several items, and provided for the 
amount of insurance upon each item, and also provided that the loss 
should attach to each building under the several items in the propor- 
tion that each bore to the value of all, plainly provides that the entire 
amount of the insurance for each item should not apply to any one 
building, but only the proportion thereof that the value of that build- 
ing bears to the value of all. 


(For other cases, see Insurance, Cent. Dig. § 358; Dec. Dig. § 173.) 


5. INSURANCE—AVOIDANCE FOR BREACH OF WARRANTY— 
STATUTORY PROVISIONS. 


Where a fire insurance policy contained a warranty that the insured would 
maintain 4o fire alarm boxes and a watchman service, under the A. 
D. T, watch and clock system, which required the watchman to report 
by signal to the central office every hour, and to promptly turn in a 
fire alarm, the failure of the watchman to report every hour, although 
he did promptly turn in the alarm, would not avoid the policy, under 
Insurance Code Wash. 1911 (Laws I9gII, c. 49) § 34, providing that a 
breach of warranty which does not contribute to the loss shall not 
avoid a policy. 


(For other cases, see Insurance, Cent. Dig. §§ 744-747; Dec. Dig. § 316.) 


6. INSURANCE — IMPLIED REPEAL — INCONSISTENT PROVI- 
SIONS 

Section 34 ot the Insurance Code (Laws 1911, c. 49) was not repealed by 
section 1060 of the same act, which adopted the New York standard 
form of policy to become effective January 1, 1912, since there is no 
reason why the Legislature should enact section 34 for a fraction of the 
year, and the sections are not inconsistent; it being within the power 
of the Legislature to prescribe the form of a contract, and also to 
give it a form and construction different from that which would be 
given it by the courts. 


(For other cases, see Insurance, Dec. Dig. § 302.) 


7. COURTS — UNITED STATES COURTS — CONSTRUCTION OF 
STATUTES. 


The construction of the insurance code of a state should be left to the 
state tribunals. 


(For other cases, see Courts, Cent. Dig. §§$ 954-957, 960-968; Dec. Dig. § 
366.) 


At Law. Action by the E. H. Stanton Company and another 
against the Rochester German Underwriters’ Agency. On trial to 
the court without a jury. Judgment rendered for the plaintiffs. 


CANNON, Ferris & Swan, of Spokane, Wash., for Plaintiffs. 
W. W. HinpMan, of Spokane, Wash., for Defendant. 


RupkIn, D. J. 

alist <5 , 

This is an action on two contracts of insurance to recover dam- 
ages fora fire loss. The policies are of standard form with riders 
attached, and describe the subjects of insurance, and set forth the 
amounts on each class of property insured as follows :— 
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The first policy is in the sum of $20,000, and the second in the 
sum of $6,000. In all other respects the two policies are identical. 
The total loss was $33,060.57, distributed among the different 
classes of property insured as follows :— 

Damage to the killing building described in item No. 1.$19,402.48 
Damage to the machinery contained in the killing 
building and described in subdivision B 3,893.99 
Damage to stock contained in the killing building and 
described in subdivision C 

But while the total loss was $33,060.57, the plaintiffs only claim 
$3,239.75 under the first policy and $971.80 under the second 
policy, by reason of other concurrent insurance covering the same 
loss. The sole controversy in the case arises over the following 
provisions contained in the policies :— 

“$20,000 [$6,000 in second policy] to. apply proportionately 
upon each item (and its subdivisions) of the following schedule 
of amount and covering upon the property hereinafter de- 
scribed. * * * 

“It is understood and agreed that, in event of loss, this insur- 
ance shall attach to each of the buildings and contents thereof 
described herein in the exact proportion that the value of each 
building and contents thereof shall bear to the value of all such 
buildings and contents thereof at the time of fire. This clause ap- 
plies to items 1 and 13. * * * 

“It is a part of the consideration of this policy and the basis 
upon which the rate of premium is fixed that the insured shall 
maintain upon the within insured premises forty combination night 
watch and fire alarm boxes of the American District Telegraph 
Company, and the insured guarantees that, if said boxes of the 
American District Telegraph Company are removed at any time 
during the period in which this policy remains in force, they will 
immediately notify the representatives of the insuring company, 
and will pay back to said representative such proportion of the 
allowance now made as shall correspond to the time which this 
policy has then to run before terminating. * * * 

“It is hereby warranted by the assured that one or more watch- 
men shall constantly be on duty in the premises herein described, 
night, Sundays and holidays, and at all times when the said 
premises are not in operation or open for business; watchman 
service being under A. D. T. watch or clock system.” 

A brief description of the insured premises and of the A. D. T. 
watch or clock system becomes necessary to a proper under- 
standing and interpretation of the above provisions of the con- 
tracts of insurance. The main building of the packing plant is 20’ 
x312', and includes all the subdivisions or departments under item 
No. I. 

The cold storage building consists of six stories and a base- 
ment, 114’x117’, constructed of fireproof walls, 24 inches in 
thickness, rising 3 feet above the roof, and connects with the 
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vestibule through heavy fireproof refrigerator doors. This build- 
ing is bounded on the north by the lard building with a 24-inch 
fireproof wall between. 

The lard building consists of four stories and a basement, 48’x 
127’. The walls, except that adjoining the cold storage building, 
are fireproof, 20 inches in thickness, rising 31%’ above the roof. 
This building also communicates with the vestibule through fire- 
proof refrigerator steel doors. 

The smokehouse building consists of four stories and a base- 
ment, 47'x49’ constructed of 20-inch fireproof brick walls, rising 
above the roof 3 feet, and communicates with the vestibule 
through steel fireproof doors. 

The killing building consists of four stories and a basement, 
66'x98’, constructed of fireproof brick walls, 20 inches in thick- 
ness, rising 2 feet above the roof, and communicates with the 
vestibule through steel fireproof doors. 

The fertilizer building consists of four stories and a basement 
66’x68’, with a cattle pen on the roof. The floors are of rein- 
forced concrete, and the walls are 20 inches in thickness, fireproof. 
It communicates with the killing building on the third and fourth 
floors only through 2-inch wooden doors. 

The engine room is 1% stories high, 50’x83’. The walls are fire- 
proof, 16 inches in thickness, and it communicates with the vesti- 
bule through steel doors and wired glass windows. 

The dressing rooms are located on the roof of the engine build- 
ing, 17x45’ in dimensions, and inclosed by 4-inch concrete walls. 

The boiler building is 1% stories high, 47’x47’ in dimensions, 
constructed of 16-inch fireproof brick walls, rising 114 feet above 
the roof, and communicates with the fertilizer building by one un- 
protected opening. 

The fuel vault is one story high, 17x45’ in dimensions, and con- 
structed of concrete walls 8 inches in thickness. It communicates 
with the boiler building through an opening with sliding, fire- 
proof doors. 

The vestibule extends to the sixth story with reinforced con- 
crete floors and fireproof walls. It communicates with the cold 
storage building, the killing building, the smokehouse building, 
the engine building, and the dressing rooms through steel fire- 
proof doors and fireproof refrigerator doors. 

The offices, garage, and blacksmith shop, designated as items 
2, 3, and 4, are in the same building. 

The icehouse, hotel, stable, fertilizer warehouse, stable, dwell- 
ing, city plant, and stable, designated as items 5, 6, 7, 8, 9, 10, IT, 
and 12, are all separate buildings. 

The several items which go to make up item No. 13 are scat- 
tered in different places about the plant and premises. 

The A. D. T. boxes, 40 in number, are placed in the different 
rooms or departments of the building. “Watchman service 
being under A. D. T. watch or clock system” means that the 
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watchman on duty shall ring in to the main or central office in the 
city of Spokane each hour for the purpose of registration. ‘This, 
of course, serves as a check on the watchman, and is required for 
the purpose of ascertaining whether he is promptly attending to 
his duties. In case of fire an alarm is sent in in like manner, and 
is then transmitted to the city fire department. 

It is admitted that a watchman was in fact on duty at the time of 
the fire, and that the fire alarm was sent in promptly; but it is 
likewise admitted that the requirement that the watchman should 
ring in each hour was never complied with. 

Under the foregoing facts the plaintiffs contend that they are 
entitled to recover from the several insurance companies the full 
amount of their loss, and proportionately from this company by 
reason of the concurrent insurance, while the defendant contends 
that by reason of the average clause the insurance in any event 
only attached to the killing building, where the fire occurred, in 
the proportion that the value of the building bore to the value of 
all other items included in item No. 1 at the time of the fire, and 
that the like rule applies to the machinery and stock under subdi- 
visions B and C. It further contends that by reason of the breach 
of the warranty to maintain the A. D. T. watch or clock system 
there can be no recovery in this action. 

[1-4] 1. The courts have adopted certain rules for the construc- 
tion of contracts, such as that the intention of the parties as ex- 
pressed in their language must govern, that words are to be taken 
in their ordinary and popular sense, that the whole contract must 
be looked to, and that preliminary negotiations may be taken into 
consideration in cases of doubt. But it seems to me that one 
invariable and unvarying rule is controlling here, and that is, 
where there is no doubt, there is no room for construction. The 
contracts under consideration provide that the insurance shall 
apply proportionately upon each item and its subdivisions, and 
that in the event of fire it shall attach to each of the buildings 
and the contents thereof in the exact proportion that the value 
of each building and the contents thereof shall bear to all such 
buildings and the contents thereof, and to remove any possible 
room for doubt it is explicitly provided that the average clause 
shall apply to items 1 and 13. The plain meaning of all this is that 
the cold storage, the lard, the smoke building, and so forth, de- 
scribed in item No. 1, are each and all separate and distinct subjects 
of insurance, and that the amount of the policy was to be applied 
proportionately in the event of loss. It may seem a misnomer to 
call these separate parts or departments of one entire plant a 
building; but in entering into contracts parties have a right to 
adopt their own nomenclature, and if the language used is plain 
and free from ambiguity the courts have no alternative but to 
enforce the contract as they find it. The riders attached to the 
policies in suit were prepared with special reference to this plant, 
and, if the contracts do not mean what I have stated, they mean 
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nothing at all, and the parties have used plain, simple language to 
no purpose. Further discussion could not make this more ap- 
parent. I am therefore of opinion that the insurance in question 
only attached to the killing building or department where the fire 
occurred in the exact proportion that its value bore to all the other 
buildings included under item No. 1 at the time of the fire, and 
that the same is true of the contents of the building, and under the 
stipulation of the parties the case will stand open for further 
testimony upon which to base the apportionment and fix the 
amount of the damages. 

[5] 2. There is no merit in the claim that the failure of the 
packing company to maintain the A. D. T. watch or clock system 
defeats a recovery, for it is conceded that the failure of the 
watchman on duty to report to the central office hourly in no 
manner contributed to the loss, and section 34 of the Insurance 
Code of 1911 (Laws of 1911, pp. 161, 197) contains the provision 
that :-— 

“The breach of a warranty or condition in any contract or pol- 
icy of insurance shall not avoid the policy nor avail the insurer to 
avoid liability unless such breach shall exist at the time of the 
loss and contributed to the loss ; anything in the policy or contract 
of insurance to the contrary notwithstanding. In case a loss occurs 
while a breach of warranty exists, if it contributes to the loss, 
the insured shall only be entitled to recover the amount of insur- 
ance the premium paid would purchase at the rate that would be 
charged without the warranty. This section shall be liberally 
construed.” 

[6] The defendant contends, however, that this provision is in 
conflict with other sections of the act, and particularly with section 
106, adopting the New York standard form of policy as now or 
may be hereafter constituted, and that the operation of section 34 
must be limited in point of time to the 1st day of Jannuary, 1912, 
when section 106 became operative, or, if its operation cannot be so 
restricted, that it was repealed by later conflicting provisions of 
the same act. I cannot agree with either of these contentions. 
No reason has been suggested why the Legislature should attempt 
to fill a temporary gap covering the brief period between 9o days 
after the adjournment of the 1911 session and the Ist day of Jan- 
uary following, or why a warranty in an insurance policy should 
have greater effect after January 1, 1912, than before, and I 
discover none. The Legislature evidently intended that section 
34 should form a part of the permanent Insurance Code of the 
state, and it is the duty of the courts to give full scope to the laws 
as enacted. Nor is here any such conflict between section 34 and 
later sections as will work a repeal of the former. By one sec- 
tion the Legislature has prescribed a form of contract, and by an- 
other has declared the force and effect of that contract. This is 
not at all uncommon in legislation. Legislatures often prescribe 
the form of a deed or other instrument, and then give to it an 
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effect which the courts could not give under the accepted canons 
of statutory construction. But the legislative will is supreme in 
that regard. Its powers are not restricted by the rules of gram- 
mar or the commonly accepted rules of construction; it may over- 
ride both, and often does. In this case it has simply defined the 
force and effect of a breach of warranty in an insurance policy or 
contract, and it was entirely competent for that body to do so. 

[7] Other questions have been discussed in the briefs; but 
they are not necessarily involved in this case, and the construction 
of the Insurance Code should be left to the tribunals of the state, 
where it primarily belongs. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


HANLEY et At. 
vs. 
ETNA INS. CO.* 


1. INSURANCE — ACTIONS UPON POLICIES — BURDEN OF 
PROOF—PROCEEDINGS BEFORE REFEREES. 


In an action upon an award of referees appointed under the provisions of 
a fire insurance policy, defended on the ground that evidence which 
the company had a right to introduce before the referees was improp- 
erly excluded by them, the burden is upon it to show that such evidence 
was material, and that its exclusion prejudiced the company. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. § 
640.) 


2. INSURANCE—ADJUSTMENT OF LOSS—PROCEEDINGS ON 
APPRAISAL—HEARING OF EVIDENCE. 

The provisions of the Massachusetts standard form of fire policy as adop- 
ted by St. 1907, c. 576, § 60, which requires submission of controversies 
as to the amount of loss to three referees, when construed in the light 
of the purposes and history of the act, as shown by St. 1873, c. 331, 
St. 1881, c. 166 and St. 1887, c. 214, § 60, and the decisions of the courts 
thereunder, does not require the referees to receive evidence upon the 
amount of loss, but they may determine it in any way which, in the 
exercise of an honest discretion, they think wise. 

(For other cases, see Insurance, Cent. Dig. §§ 1422, 1423, 1427, 1429; Dec. 
Dig. § 572.) 


3. INSURANCE—ADJUSTMENT OF LOSS—STATUTORY PROVI- 
SIONS. 

In construing such a provision, it is immaterial whether the persons who 
fix the amount of loss are called referees or appraisers, and whether 
their decision is called an award or an appraisal. 


* Decision rendered, Sept. 12, 1913. 102 N. E. Rep. 641. 
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(For other cases, see Insurance, Cent. Dig. §§ 1420, 1421; Dec. Dig. § 
507.) 

4. INSURANCE—PROCEEDINGS ON APPRAISAL—DISCRETION 
OF REFEREES. 

Where a building is wholly destroyed, it would ordinarily be a wise exer- 
cise of discretion, for the referees appointed to ascertain the amount 
of the loss, to determine it in the usual. way in which civil cases are 
tried by referees. 


(For other cases, see Insurance, Cent. Dig. §§ 1422, 1423, 1427, 1429; Dec. 
Dig. § 572.) 


5. INSURANCE—ACTIONS ON POLICIES—JUDGMEN T—IN- 
VALID AWARD OF REFEREES. 


In an action upon an award of referees appointed to appraise a fire 
insurance loss, a report by the superior court which states that if the 
award was invalid, judgment was to be rendered for the insurance 
company is not to be approved, where the time has expired within 
which, under the terms of the policy, the insured coul‘l institute another 
action. 


(For other cases, see Insurance, Cent. Dig. §§ 1430-1432, 1434; Dec. Dig. § 
574.) 


Report from Superior Court, Suffolk County; Jabez Fox, 
Judge. 

Action by Catherine L. Hanley and others against the AXtna 
Insurance Company. The trial court directed a verdict for de- 
fendant, and reported the case to the Supreme Court. Judg- 
ment directed for plaintiffs. 


Jas. R. Murpny and Davin H. Furron, both of Boston, for 
Plaintiffs. 
F. W. Brown and W. L. Cag, both of Boston, for Defendant. 


Lor1NncG, J. 

This is an action on a policy of fire insurance in the form pre- 
scribed by St. 1907, c. 576, § 60, brought to recover the amount 
found by referees appointed in accordance with the terms of the 
policy to have been the amount of injury done to the plaintiffs’ 
building by a fire against which the plaintiff was insured. The 
building in question was injured but not destroyed. At the trial 
the defendant insurance company proved by the testimony of 
the third referee that the referees had refused to admit evidence 
offered by it bearing on the amount of the loss. The third ref- 
eree testified that the award was made on what he saw aided by 
thirty years’ experience in the lumber business and by his ex- 
perience in having buildings erected for him, and that he did not 
think that the evidence offered was worthy of consideration. It 
was agreed by counsel that this evidence was to be taken to be true. 
It is a fair inference from the report that it covered the action of 
the other referee who signed the award. On recross-examination 
by the defendant’s attorney the third referee, in answer to the 
question, ‘““And it was your duty, in making that examination, to 





1630 Insurance Law Journal Vol. 42. [Nov., 1913. 


rely solely on what you could see yourself,” testified that he did. 
We do not construe this to modify his preceding testimony that 
the evidence offered was excluded because the referees in their 
discretion decided not to admit it. It is expressly stated in the 
report that the defendant did not question the good faith of the 
two referees who signed the award. 

Upon this testimony the presiding judge ruled that as mat- 
ter of law the award was invalid because the referees refused 
to hear the evidence offered by the defendant and directed a ver- 
dict for the defendant. The case is here on report. 

[1,2] It did not appear at the trial in the Superior Court what 
the evidence was which the defendant offered to introduce be- 
fore the referees. If the defendant had a right to put in any 
pertinent evidence before the referees, the burden was on the 
defendant to show that the evidence excluded in the case at bar 
was material and that it was harmed by the exclusion. That 
burden was not sustained here by the defendant, and this case 
might be disposed of on that ground. But the conduct of hear- 
ings by referees appointed under Massachusetts standard form 
of fire insurance policy is a practical matter of almost daily oc- 
currence which should not be left in uncertainty. For that rea- 
son we prefer to decide the case on the broader ground that it 
is within the discretion of the referees, in cases like the case at 
bar, to admit evidence or to find the amount of the loss by in- 
spection, or by inspection and information obtained by them in 
such way as they in their discretion think fit. 

It was decided in Christianson vs. Norwich Union Fire Ins. 
Soc’y, 84 Minn. 526, 88 N. W. 16, 87 Am. St. Rep. 379, that 
referees appointed under a standard form of policy like our 
own (see Minn. Sts. 1895, c. 175, § 53) should sit as a quasi 
court and decide the case on evidence offered by the respective 
parties. There had been a previous decision to the same effect 
(Mosness vs. German-American Fire Ins. Co., 50 Minn. 341, 52 
N. W. 932), when there was no standard form of policy in that 
state (see Minn. Sts. 1889, c. 217), and the policy there in ques- 
tion contained the provision which is found in the New York 
standard form. For subsequent cases confirming the decision in 
Christianson vs. Norwich Union Fire Ins. Soc’y, ubi supra, see 
Redner vs. New York Fire Ins. Co., 92 Minn. 306, 99 N. W. 
886; Schoenich vs. American Ins. Co., 109 Minn. 388, 124 N. W. 
5. There is a similar decision in South Dakota (Mason vs. Fire 
Association of Philadelphia, 23 S. D. 431, 122 N. W. 423), under 
a standard form of policy like that prescribed in New York. See 
Laws of South Dakota 1893, c. 105. And in Canfield vs. Wa- 
tertown Fire Ins. Co., 55 Wis. 419, 13 N. W. 252, a similar de- 
cision was made in case of a policy which was not prescribed by 
statute but which contained the provision found in the New 
York standard form of fire insurance policy stated later on. 

[3] The opposite conclusion, however, has been reached in 
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every other state in which the question has arisen. See Bangor 
Savings Bank vs. Niagara Fire Ins. Co., 85 Me. 68, 26 Atl. 991, 
20 L. R. A. 650, 35 Am. St. Rep. 341; Hall vs. Norwalk Fire 
Ins. Co., 57 Conn. 105, 17 Atl. 356; Townsend vs. Greenwich 
Ins. Co., 86 App. Div. 323, 83 N. Y. Supp. 909, affirmed in 178 
N. Y. 634, 71 N. E. 1140; Royal Ins. Co. vs. Ries, 80 Ohio St. 
272, 88 N. E. 638; Vincent vs. Germania Ins. Co., 120 Iowa, 
272, 84 N. W. 458; Liverpool Ins. Co. vs. Goehring, 99 Pa. 13; 
Stout vs. Phoenix Assur. Co., 65 N. J. Eq. 566, 56 Atl. 691; 
American Central Ins. Co. vs. Landau, 62 N. J. Eq. 73, 93, 49. 
Atl. 738; Carlston vs. St. Paul Fire Ins. Co., 37 Mont. 118, 
94 Pac. 756, 127 Am. St. Rep. 715; American Steel Co. vs. 
German-American Fire Ins. Co., 187 Fed. 730, 109 C. C. A. 478. 
See, also, Continental Ins. Co. vs. Vallandingham, 116 Ky. 287, 
300, 76 S. W. 22, 105 Am. St. Rep. 218. These cases have arisen 
under the New York standard form of policy or under a policy 
not prescribed by statute which contained a clause like that in 
the New York standard form. The New York standard form 
provides that: “In the event of disagreement as to the amount 
of loss, the same shall, as above provided, be ascertained by two 
competent and disinterested appraisers, the insured and this com- 
pany each selecting one, and the two so chosen shall first select 
a competent and disinterested umpire; the appraisers together 
shall then estimate and appraise the loss, stating separately sound 
value and damage, and failing to agree shall submit their dif- 
ferences to the umpire; and the award in writing of any two 
shall determine the amount of such loss.” For the New York 
standard form see 1 Clements, Fire Ins. (1905 Ed.) 474, and 
Fleming vs. Phoenix Assur. Co., 75 Hun, 530, 27 N. Y. Supp. 
488. It is not of consequence whether the persons who are to 
fix the amount of the loss as between the insured and the in- 
surer are called appraisers or referees, nor whether their deci- 
sion is called an award or an appraisal. We do not overlook 
the fact that in the New York standard form it is called an 
award. If the rights of the parties are fixed by persons called 
appraisers and their conclusion is called an appraisal, they are in 
effect referees and their conclusion is in effect an award. 

The history and purpose of the statutes which resulted in St. 
1907, c. 576, § 60, establishing the Massachusetts standard form 
of fire insurance policy containing the clause here in question 
shows that the referees appointed under it were intended to be 
referees of the character previously described in Palmer vs. 
Clark, 106 Mass. 373, theretofore well known in the juris- 
prudence of this commonwealth. See Flint vs. Gibson, 106 Mass. 
391; Robbins vs. Clark, 129 Mass. 145; Haley vs. Bellamy, 137 
Mass. 357. In Palmer vs. Clark, Colt, J., 106 Mass. at page 389, 
said: ‘‘A reference to a third person to fix. by his judgment the 
price, quantity or quality of material, to make an appraisement 
of property and the like, especially when such reference is one 
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of the stipulations of a contract founded on other and good 
considerations, differs in many respects from an ordinary sub- 
mission to arbitration. It is not revocable. The decision may be 
made without notice to or hearing of the parties, unless such 
notice and hearing be required by express provision or reason- 
able implication; and it may be made upon such principles as 
the person agreed on may see fit honestly to adopt, or upon such 
evidence as he may choose to receive.” 

Before any statute on the subject had been enacted, a con- 
test under a policy of fire insurance almost always was begun by 
putting the insured to a proof of the amount of his loss. That 
generally meant a reference to an auditor whose conclusion, 
often reached after many hearings extending over a long period 
of time, was subject to revision at the trial of the cause in court. 
Such a method of determining the amount of loss under a fire 
insurance policy was an unsatisfactory one, and it was mani- 
festly the purpose of the statutes which ended in St. 1887, c. 
214, § 60 (now St. 1907, c. 576, § 60), to do away with it and 
provide a better one. The form of policy first prescribed by stat- 
ute in Massachusetts (St. 1873, c. 331) provided that: In 
“case any difference of opinion should arise as to the 
rights of the parties under this policy, the subject thereof 
shall be referred to three disinterested men * * * and 
the decision of a majority of said referees shall be final 
and binding on the parties.” The second standard form 
prescribed by St. 1881, c. 166 (re-enacted in Pub. Sts. c. 119, 
§ 139), contained the same provision “as to the amount of loss 
under this policy.” It was held in Reed vs. Washington Ins. Co., 
138 Mass. 572, that under this last provision the insured could 
maintain an action on the policy without procuring an award by 
referees as therein provided. The ground of this decision was 
that the provision as to having the amount of loss decided by 
referees was an agreement to refer a cause of action, not a pro- 
vision “that a cause of action shall arise upon the appraisal or 
award, which is preliminary to, and in aid and a condition of, 
the right of action,” to quote the words of W. Allen, J., in that 
case. See 138 Mass. pages 575, 576. Soon after that decision a 
change was made by St. 1878, c. 214, § 60, and the present pro- 
vision (now found in St. 1907, c. 576, § 60) was inserted in the 
standard form of fire insurance policy. The present provision 
is: “In case of loss under this policy and a failure of the parties 
to agree as to the amount of loss, it is mutually agreed that the 
amount of such loss shall be referred to three disinterested men, 
the company and the insured each choosing one out of three 
persons to be named by the other, and the third being selected by 
the two so chosen; the award in writing by a majority of the 
referees shall be conclusive and final upon the parties as to the 
amount of loss or damage, and such reference unless waived by 
the parties shall be a condition precedent to any right of action 
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in law or equity to recover for such loss;” but no person shall 
be chosen or act as a referee against the objection of either 
party, who has acted in a like capacity within four months. It 
was held in Lamson Consolidated Store Service Co. vs. Pruden- 
tial Fire Ins. Co., 171 Mass. 433, 50 N. E. 943, that unless waived 
by the parties this clause created a condition precedent. 

The manifest purpose of these enactments was to provide for a 
new method of determining the amount of loss in place of hav- 
ing that question decided in the way in which cases are tried in 
court. We cannot believe that it was intended that the referees 
who were substituted for the court (including an auditor, if 
appointed, or a jury, if claimed, or both) should be bound to try 
this question of fact as such questions are tried in civil actions 
in court. On the contrary we are of opinion that the purpose 
of these enactments (which ended in St. 1887, c. 214, § 60, now 
St. 1907, c. 576, § 60) was to adopt the summary method of 
establishing the amount of the loss which theretofore had been 
explained in Palmer vs. Clark and had become familiar knowl- 
edge from the subsequent cases of Flint vs. Gibson, Robbins vs. 
Clark, and Haley vs. Bellamy, ubi supra. It would be hard to 
reconcile the decision made in Farrell vs. German-American Ins. 
Co., 175 Mass. 340, 56 N. E. 572, with any other view. 

We are therefore of opinion that referees appointed under the 
Massachusetts standard policy are not bound to receive evidence 
upon the amount of the loss, but may proceed to determine that 
fact in any way in which in the exercise of an honest discretion 
they may think wise. It follows that the award in the case at 
bar was not invalid because the referees refused to hear the evi- 
dence offered by the defendant. 

[4] We think it proper to add that when the building insured 
is wholly destroyed it would be a wise exercise of discretion— 
ordinarily, at any rate—to determine the amount of loss in the 
usual way in which civil cases are tried. See in this connection 
Lurton, J., in Continental Ins. Co. vs. Garrett, 125 Fed. 589, 592, 
60 C. C. A. 395, and Carlston vs. St. Paul Fire Ins. Co., 37 
Mont. 118, 94 Pac. 756, 127 Am. St. Rep. 715. 

[5] There is one other matter which we think should not be 
passed by, if for no other reason because by our silence we 
might be taken to have approved the action taken by agreement 
in the superior court. By the terms of the report if the award 
was invalid judgment was to be entered for the defendant. The 
fire here in question happened on September 11 and 12, 1909. 
The trial took place December 11, 1911. By force of the clause 
in the policy providing that no suit or action for any claim by 
virtue of the policy shall be sustained unless begun within two 
years from the time the loss occurred, no action other than the 
one now before us ever can be brought on this policy. If the 
course sanctioned by the superior court is right, an insurance 
company can lie by until it is too late for a new action to be 
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brought and then for the first time claim that an award is in- 
valid, and if invalid, that it is entitled to judgment. It has been 
held in other jurisdictions that in case an award turns out to be 
invalid without fault on the part of the insured, a new appraise- 
ment should be made, or if that is refused, an action can be 
brought on the policy, in which the damages can be proved with- 
out resort to referees. See for example Caledonia Ins. Co. vs. 
Traub, 83 Md. 524, 35 Atl. 13; Christianson vs. Norwich Union 
Fire Ins. Soc’y, 84 Minn. 526, 88 N. W. 16, 87 Am. St. Rep. 379; 
Levine vs. Lancashire Ins. Co., 66 Minn. 138, 68 N. W. 855. 
But see in this connection Weisman vs. Firemen’s Ins. Co., 208 
Mass. 577, 95 N. E. 411. It is to be observed that it is a “ref- 
erence” to referees, not an award by referees which by the lit- 
eral terms of the Massachusetts standard policy is made a con- 
dition precedent We express no opinion upon the question 
whether the condition precedent created by this clause is limited 
to a reference only, or covers all acts which a reference requires 
including an award. In this respect the Massachusetts standard 
form differs from the New, York form which provides that the 
loss shall not become payable until sixty days after (inter alia) 
an award by appraisers when appraisal has been required. See 
1 Clements, Fire Ins. (1905 Ed.) 479. 

By the terms of the report the entry must be judgment for 
the plaintiff for $429.70, with interest less $25, being one-half 
the sum paid by the defendant to the third referee for his 
services. That is to say, the plaintiffs are entitled to interest on 
$429.70 from the expiration of sixty days after the plaintiff sub- 
mitted a statement in writing of her loss. 

So ordered. 


SHEHAN, Srare Ins. Com’r, vs. I. TANENBAUM, SON 
& CO.* 


(Court of Appeals of Maryland.) 


1. INSURANCE—INSURANCE BROKERS—STATUTORY PROVI- 
SIONS—“PERSON.” 

Under Code Pub. Gen. Laws 1904, art. 23, § 200, providing that any person 
applying for an insurance broker's license, and paying to the Insurance 
Commissioner $100 for the use of the state and $1 as a fee to the Com- 
missioner, may obtain a license, and that no license shall be issued to 
permit more than one person or the members of a bona fide copart- 
nership to act thereunder, no license can be issued to a corporation, not- 
withstanding article 1, § 14, providing that “person” shall include 
corporations, unless such a construction would be unreasonable, since 
it would be unreasonable to restrict the use of a license issued to an 


* Decision rendered, June 25, 1913. 88 Atl. Rep. 146. 
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individual, while permitting corporations to do business through an 
army of officers and agents under one license, especially as this would 
tend to defeat the revenue feature of the statute. 

(For other cases, see Insurance, Cent. Dig. § 11 Dec. Dig. § 12.) 


(For other definitions, see Words and Phrases, vol. 6, pp. 5322-5335; vol. 
8, p. 7752 


2. STATUTES—CONSTRUCTION—ASCERTAINING INTENT 


The object of all construction of statutes is to arrive at the intention of the 
Legislature, and when that is ascertained, it will be carried out. 


(For other cases, see Statutes, Cent. Dig. §§ 250, 263; Dec. Dig. § 181.) 


Appeal from Court of Common Pleas of Baltimore City; Thomas 
Ireland Elliott, Judge. 

Petition by I. Tanenbaum, Son & Co., for a writ of mandamus against 
William Mason Shehan, Insurance Commissioner of the State of Mary- 
land. From an order granting the relief prayed for, defendant appeals. 
Reversed, and petition dismissed. 

Argued before Boyd, C. J., and Briscoe, Burke, Thomas, Pattison, 
Stockbridge, and Constable, JJ. 


ArTHUR D. Foster, of Baltimore, for Appellant. 
Aucustus C. BINSWANGER, of Baltimore, for Appellee. 


—————_9«@ —__—_—__- - 


OATMAN Et at. vs. BANKERS’ & MERCHANTS’ MUTUAL 
FIRE RELIEF ASS’N.* 


(Supreme Court of Oregon.) 


1. INSURANCE — WAIVER OF RIGHT TO FORFEIT POLICY — 
KNOWLEDGE OF AGENT—STATUTORY POLICY FORM. 
The provision in the standard form of a fire policy, in conformity with 

Laws I9QII, pp. 279, 280, adopting such form, that it should be void if 
insured did not own in fee simple the land upon which the building 
stood, unless an agreement to that effect was indorsed upon the 
policy or added thereo cannot be waived by the agent of the company 
in any other manner than that prescribed by the statute, and the fact 
that he knew that the insured did not own the fee simple does not en- 

title the insured to recover after the destruction of the property. 


(For other cases, see-Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


2. INSURANCE — WAIVER OF RIGHT TO FORFEIT POLICY — 
STATUTORY FORM OF POLICY. 


The rules relevant to questions of waiver prior to the enactment of the 
standard policy law do not apply to policies written in conformity with 
that law. 


(For other cases, see Insurance, Cent. Dig. §§ 943-946; Dec. Dig. § 371.) 


3.. STATUTES—CONSTRUCTION—JUDICIAL DUTY. 


It is the duty of the courts to give effect to the provisions of the standard 
fire insurance policy law, and not to nullify it. 


(For other cases, see Statutes, Cent. Dig. § 255; Dec. Dig. § 176.) 


* Decision rendered, Sept. 9, 1913. 134 Pac. Rep. 1033. 
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On petition for rehearing. Petition denied. For original opinion, see 
133 Pac. 1183. 


GROSS vs. GLOBE & RUTGERS FIRE INS. CO.* 
(Supreme Court of Georgia.) 


f: ee ON POLICY—TIME FOR BRINGING 
I 

Where it was stipulated in a policy of fire insurance that no suit should 
be maintainable thereon “unless commenced within 12 months next 
after the fire,” an action brought after the lapse of that period would 
be barred, although it purported on its face to be a renewal of a pre- 
vious action, which was instituted in a city court having jurisdiction 
thereof, within the time limited, which was dismissed and subsequently 
renewed in the superior court, after the payment of all costs, within 
6 months from such dismissal. McDaniel vs. German American In- 
surance Co., 134 Ga. 189, 67 S. E. 668, and citations. 


(For other cases, see Insurance, Cent. Dig. §§ 1540, 1544-1550; Dec. Dig. § 
622.) 


2. DISMISSAL OF ACTION. 


There was no error in dismissing the petition on demurrer. 


Error from Superior Court, Bibb County; W. H. Felton, Judge. 
Action by Emma Gross against the Globe & Rutgers Fire Insurance 
Company. Judgment for defendant, and plaintiff brings error. Affirmed. 


R. D. Feacrin and J. E. Hatt, both of Macon, for Plaintiff in Error. 
SmitH, HAmMmonp & SmitH, of Atlanta, and HARDEMAN, JONES, PARK 
& Jounston, of Macon, for Defendant in Error. 


* Decision, rendered, Aug. 14, 1913. 79 S. E. Rep. 138. Syllabus by 
the Court. 


BINGELL vs. ROYAL INS. CO., Lrp., or Liverpoo., ENc- 
LAND, ET AL. (Six cases).* 


(Supreme Court of Pennsylvania.) 


1. INSURANCE—POLICY—CONSTRUCTION. 


Under an insurance policy providing that the insured should forthwith 
after a fire “separate the damaged and undamaged personal property, 

* * make a complete inventory of the same, * * * render a 
statement * * * stating the knowledge and belief of the insured 

* * * asto * * * the interest of the insured and of all others in 
the property, the cash value of each item thereof, and the amount of 


* Decision rendered, April 21, 1913. 87 Atl. Rep. 955. 
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loss thereon,” the insured was required to furnish a statement of the 
damaged property remaining after the fire, but not do that which was 
practically impossible and make a complete inventory of articles in the 
store before the fire occurred. 


(For other cases, see Insurance, Cent. Dig. §§ 1340-1346; Dec. Dig. § 542.) 


2. CONTRACTS—CONSTRUCTION. 


The intention of the parties must necessarily govern in the construction of 
all contracts, and it will not be presumed that they intend that an 
impossible thing should be done. 


(For other cases, see Contracts, Cent. Dig. § 735; Dec. Dig. § 154.) 


3. INSURANCE—POLICY—CONSTRUCTION. 

In cases of doubt an insurance policy should be construed most strongly 
against the insurer and in favor of the insured. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. § 
146.) 


4. INSURANCE—PROOF OF LOSS—SUFFICIENCY. 


Where insured acts in good faith and discloses such information as the 
insurer requests, the provision of the policy relative to proof of loss 
should be liberally construed in aid of the indemnity contemplated by 
the parties. 


(For other cases, see Insurance, Cent. Dig. §§ 1340-1346; Dec. Dig. § 542.) 
5. INSURANCE—PROOF OF LOSS—SUFFICIENCY. 


Where insured submitted in good faith the information he had and was 
asked to furnish concerning his losses, together with an inventory of 
his damaged goods, and on request secured duplicate invoices of his 
purchases before the fire and a magistrate’s certificate concerning the 
loss, he was entitled to recover against the insurer, though the in- 
ventory furnished by him was not a complete statement of all the 
goods in his store prior to the fire, especially where the insurer re- 
tained such inventory 45 days before making objections. 


(For other cases, see Insurance, Cent. Dig. §§ 1340-1346 Dec. Dig. § 542.) 


6. INSURANCE—PROOF OF LOSS—WAIVER OF DEFECTS. 


An insurance company which retains proofs of loss without objection for 
over a month will be presumed to have waived defects. 


(For other cases, see Insurance, Cent. Dig. §§ 1393-1404; Dec. Dig. § 560.) 


Appeal from Court of Common Pleas, Northampton County. 

Action by Ferdinand W. Bingell against the Royal Insurance Com- 
pany, Limited, of Liverpool, England, and others. From judgment for 
plaintiff, defendants appeal. Affirmed. 


Argued before Fell, C. J., and Brown, Mestrezat, Elkin, and Moschzis- 
ker, JJ. 


E. J. Fox, of Easton, Frank R. SuHattuck, of Philadelphia, and J. W. 
Fox, of Easton, for Appellants. 
Hersert F. Laus, of Easton, for Appellee. 
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ACCIDENT AND HEALTH. 


SUPREME COURT OF PENNSYLVANIA. 


SCOTT 
vs. 


PENNSYLVANIA CASUALTY CO* 


1. INSURANCE — FORFEITURE—CHANGE OF OCCUPATION — 
QUESTION FOR JURY. 


Where, in an action on an accident insurance policy which warranted the 
insured’s occupation as “business manager * * * not doing manual 
labor” and provided that if insured “is injured while doing any act or 
thing pertaining to any more hazardous occupation” the insured should 
be liable for a proportionately less amount, the evidence for plaintiff, 
though contradicted, tended to show that insured at the time he was 
killed was simply paying off workmen who were dismantling the 
breaker which fell and caused his death, and the evidence for defend- 
ant tended to show that he was engaged in carrying on coal opera- 
tions, the question whether he had changed his occupation at the time 
he was injured, or was doing an act pertaining to an occupation more 
hazardous than that for which he was insured, was for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. § 
668.) 


2. TENDER—EFFECT—INSURANCE—AMOUNT OF RECOVERY. 


Where, in an action on an accident insurance policy, defendant contends 
that it is liable for a less amount by reason of insured’s having chan- 
ged his occupation or having been engaged in a more hazardous em- 
ployment than that for which he was insured, and has tendered into 
court the amount for which it admits liability, the verdict may, never- 
theless, be for the full amount for which the jury find defendant 
liable; the tender not being a payment on the claim. 


(For other cases, see Tender, Cent. Dig. §§ 59-64, 67; Dec. Dig. § 19.) 


3. INSURANCE—ACCIDENT INSURANCE—EXCLUSION OF EVI- 
DENCE. 


Where in an action on an accident insurance policy, the question in issue 
was whether insured had changed his occupation to one more hazard- 
ous or at the time of his injury was engaged in doing an act pertaining 
to a more hazardous occupation, the court properly excluded as im- 
material testimony relative to what classification the company would 

have placed insured in under the evidence. 


(For other cases, see Insurance, Dec. Dig. § 657.) 


4. TRIAL—INSTRUCTION—IGNORING EVIDENCE. 


Where, in an action on an accident insurance policy under which the liabil- 
ity of the insurer would be changed not only if the insured changed his 
occupation to one more hazardous, but also if at the time of his injury 
he was doing an act pertaining to a more hazardous occupation, there 
was evidence from which the jury might have found that he was 


* Decision rendered, “April 2 21, 1913. 87 Atl. Rep. 963. 
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’ doing an act pertaining to a more hazardous occupation, it was error 
to confine the inquiry to whether he had changed his occupation. 


(For other cases, see Trial, Cent. Dig. §§ 613-623; Dec. Dig. § 253.) 


Appeal from Court of Common Pleas, Schuylkill County. 

Action by Effie E. Scott against the Pennsylvania Casualty 
Company. From judgment for plaintiff, defendant appeals. Re- 
versed. 


Argued before Fell, C. J., and Brown, Mestrezat, Stewart, and 
Moschzisker, JJ. 


FRANK R. Stocker, of Scranton, and M. M. Burks, of Shen- 
andoah, for Appellant. 

C. E. Bercer, of Pottsville, and C. E. BrecKkons, of Wash- 
ington, D. C., for Appellee. . 

MEstrREzaT, J. 

This is an action of assumpsit brought on a policy of accident 
insurance issued by the defendant company to Winfield W. Scott, 
the plaintiff's decedent, on August 4, 1905. The plaintiff is the 
beneficiary named in the policy. The assured died June 27, 1910, 
during the life of the policy, as a result of injuries received a 
week prior thereto. 

The policy provides that in consideration of the payment of 
the premium ‘“‘and of the statements in the schedule of war- 
ranties hereinafter contained, which statements the assured 
makes on,the acceptance of this policy and warrants to be true,” 
the company insures Winfield W. Scott against disability or 
death. It also provides that every full year’s renewal of said 
policy shall add 5 per cent to the death benefits named therein. 
The schedule of warranties contains the following: “I am (mem- 
ber of firm) (employed by) Lytle Store Co. vs. street, town 
of Minersville, state of Pa., whose business is that of conducting 
dry goods & grocery store. The duties of my occupation are 
fully described as follows business mgr. of store, office work, & 
business mgr. in general, not doing manual labor.” The policy 
contains the following clause: “If the assured is injured after 
having changed his occupation to one classified by this company 
as more hazardous than that herein stated, or is injured while 
doing any act or thing pertaining to any more hazardous occupa- 
tion, the company’s liability shall be only for such proportion of 
the principal sum or other indemnity as the proportion of the 
premium paid by him would purchase at the rates fixed by this 
company for such more hazardous occupation.” The policy was 
issued originally for one year and was renewed each year for 
five years, during the last year of which the assured was injured 
and died. The action was brought to recover $3,000, being $2,- 
500, the face of the policy, and 5 per cent. for the four years the 
policy was renewed. The defense is two-fold: (a) That at the 
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time he was injured the assured had changed his occupation from 
that stated by him when the policy was issued to one classified 
by the company as more hazardous, and (b) that he was injured 
while doing an act or thing pertaining to a more hazardous oc- 
cupation. Accordingly it is claimed that at the time he was in- 
jured, Scott was engaged in a more hazardous occupation, clas- 
sified as Class C, and that under the clause of the policy which 
provides for prorating the amount due, the liability of the 
company is limited to the amount of insurance that the premium 
paid by Scott would have purchased in the more hazardous 
business. The learned court below submitted the case to the 
jury, and they returned a verdict for the plaintiff. Judgment 
having been entered on the verdict, the defendant has taken this 
appeal. 

There are fifteen assignments of error. The first twelve are to 
the charge of the court, the fourteenth and fifteenth are to the re- 
fusal of the court to affirm certain points presented by the de- 
fendant, and the thirteenth is to the exclusion of an offer of 
evidence by the defendant. 

[1] The fifteenth assignment alleges the court erred in refusing 
to affirm defendant’s second point for charge which asked the 
court to instruct the jury that under-all the evidence the verdict 
should be for the defendant. The point was properly refused, 
not only for the reason that the defendant company admitted that 
it owed the plaintiff $1,600, the pro rata amount due under Class 
C, but for the further reason that the two controlling questions in 
the case were for the jury, and not for the court. The defendant 
company contends that at the time he was injured Scott was en- 
gaged in the business or occupation of mining coal. It introduced 
evidence tending to show that Scott was devoting at least part of 
his time to the coal business, that he was part owner of coal 
properties, that he visited the mining operations, and that at 
the time he received his injuries from which death resulted he 
was paying the men engaged at the mines as part of his duties in 
carrying on the coal operations. The defendant's testimony 
showed that if he was engaged in mining operations, which 
were classified by the defendant company as more hazardous, 
that he would be in Class C which would entitle the plaintiff to 
recover only $1,600. The plaintiff contends that the statement 
made by the decedent in the schedule of warranties was suffi- 
ciently comprehensive to include the services which the assured 
rendered in connection with the management of the Lytle Store 
Company; and that if he was paying the men at the breaker at 
the time he was injured, as alleged by the defendants, the pay- 
ment was in performance of his duties as business manager for 
his employer. The plaintiff further contends that even if it be 
conceded that the payment of the men at the breaker was a dif- 
ferent occupation than that set forth in the statement, it belonged 
to Class A, the class in which the decedent was insured. Like the 
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defendant, the plaintiff introduced testimony in support of these 
contentions, and it tended to show that Scott was not engaged in 
mining operations at the time he received his injuries, but was 
simply paying the men engaged in dismantling an old breaker 
which had been purchased by the Lytle Store Company and was 
being dismantled for the purpose of taking it to the Herbein 
coal tract. The testimony, if believed, showed that the breaker 
had been purchased by the Lytle Store Company, and not by Scott 
or by any company in which he was interested. It is, therefore, 
apparent that it was for the jury to determine, under proper 
instructions, whether at the time he was injured the assured had 
changed his occupation, or was doing an act pertaining to an 
occupation more hazardous than that for which he was insured. 
In general, the question whether the insured has changed his 
occupation within the meaning of the policy is properly left to 
the jury under instructions (1 Am. & Eng. Ency. of Law [2d 
Ed.] 303), and is to be determined by the court only when there 
is no dispute as to the evidence, and but one rational conclusion 
can be drawn therefrom (Johnson vs. London Guarantee & Acci- 
dent Co., 115 Mich. 86, 72 N. W. 1115, 40 L. R. A. 440, 69 Am. 
St. Rep. 549, 551). The language of the statement is not clear or 
unambiguous. It is open to more than one construction, and 
hence the court could not interpret it. Whether Scott was the 
business manager of the store, or whether he was the business 
manager in general for the Lytle Store Company was for the 
jury under all the evidence. The evidence was conflicting as to 
the business in which the Lytle Store Company was engaged, whe- 
ther it was confined to the dry goods and grocery business or 
whether it included mining operations. If the store company was 
engaged in mining in addition to the store business, and the as- 
sured was its business manager in general, the jury might find that 
he was employed in a business within the policy. They would 
also be warranted in finding, under the evidence, that if Scott 
were paying the men at the breaker he was performing work in 
Class A of the policy. Whether, therefore, the deceased had 
changed his occupation to one classified as more hazardous, or 
was performing work pertaining to a more hazardous business, 
was necessarily for the determination of the jury. 

[2] The fourteenth assignment alleges error in the refusal 
of the court to instruct the jury that any claim made by the 
plaintiff in this action must be for the amount of the policy less 
$1,600; in other words, that the $1,600 should be treated as 
a payment on account. This instruction was asked on the ground 
that $1,600 had been tendered to and refused by the plaintiff. 
The tender was made in court by a check which the plaintiff had 
agreed should be considered as a legal tender. It was not in any 
sense a payment on the claim. The only effect it could have in 
the case would be that in the event there was a recovery for not 
more than $1,600, the plaintiff would not be entitled to costs ac- 
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cruing after the tender was made. The instruction was properly 
refused. 

[3] The thirteenth assignment alleges error in the court ex- 
cluding the answer to the question: “Taking the work, or the 
services, or occupation of Mr. Scott, as shown by the defendants 
here, in and about this colliery, to what classification would 
such occupation or labor place him in the company?” The 
plaintiff's counsel objected to the question as irrelevant and im- 
material, and as calling for the witness’s interpretation of the act 
performed by Scott, which was a question for the jury, and not 
a question for expert interpretation. The witness to whom the 
question was propounded was the secretary of the defendant 
company who supervised the classification and selection of risks. 
The witness did not profess to be an expert, and it did not appear 
that he had ever had any experience with other accident insurance 
companies or had any knowledge as to the practice of any other 
company than his own. But, aside from any other reason, the 
answer was properly excluded because the question before the 
court and jury was not what classification the company would 
have placed the assured in under its evidence in the case, but whe- 
ther under the whole evidence he had changed the classification 
in which the company had placed him to a busines or occupation 
which was classified as more hazardous, or was doing an act, at 
the time he was injured, pertaining to a more hazardous occupa- 
tion. If it be ‘conceded that under the defendant’s testimony 
Scott had changed his occupation to another more hazardous and 
in a different classification that would be wholly immaterial if 
under the whole evidence in the case the jury should find, as their 
verdict shows they did, that he was engaged at the time of his 
death in the occupation or business described in his statement 
contained in the schedule of warranties. The question was for 
the jury what Scott was doing and what business he was en- 
gaged in at the time he received his injuries, and whether the 
business was different from and more hazardous than that for 
which he was insured. The answer to the question would have 
furnished no light to the jury in ascertaining what was sub- 
mitted for their determination. The court’s ruling was not er- 
roneous. 

The other assignments are extracts from and contain most of 
the charge of the court. We need not consider them separately. 
The court was in error in saying that the defendant had intro- 
duced no evidence to show any justification for placing the de- 
ceased in Class C. This was clearly a misapprehension of the 
testimony which was sufficient to go to the jury in support of the 
defendant’s contention that at the time the deceased was injured 
he was engaged in an occupation or business which under the de- 
fendant’s classification would be Class C. 

[4] We agree with the defendant’s counsel that the learned 
judge in his charge ignored one part of its defense. It will be 
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observed that by the provisions of the policy the liability of the 
company would be changed, not only if the assured changed his 
occupation to one more hazardous, but also if at the time he was 
injured he was doing any act or thing pertaining to any more 
hazardous occupation. It was accordingly contended by the de- 
fendant that its liability was limited to $1,600 even if it should 
be found that the deceased had not changed his occupation, but 
was injured while doing any act or thing pertaining to any more 
hazardous occupation. The several parts of the charge confine 
the inquiry of the jury to the question whether the assured had 
or had not changed his occupation at the time he was injured. 
This, as already observed, was only a part of the defense. The 
court said to the jury: “The real issue before this jury is reduced 
mainly to the question whether the deceased, Winfield Scott, had 
changed his occupation from that for which he was insured, and 
whether he was engaged in that changed occupation at the time 
of his death.” Whether the deceased was doing an act pertaining 
to a more hazardous business at the time he was injured was an 
equally important question and equally affected the defendant’s 
liability. In another part of the charge the learned court said: “If 
the deceased’s business was merely conducting the dry goods 
and grocery store, if you should find that to be the case, then it is 
for you to ascertain whether he was engaged in the business of 
conducting a dry goods and grocery store at the time he received 
the injury, or whether he was engaged at a different occupation.” 


The assignments containing the language above quoted and 
similar language in other parts of the charge are sustained, as 
are also the assignments which allege error in the binding instruc- 
tions construing the meaning of the statements of the assured as 
to his occupation at the time the policy was issued. The judgment 
is reversed with a venire-facias de novo. 
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THOMSON vs. AMERICAN FIDELITY CO.* 
(Supreme Judicial Court of Massachusetts. Suffolk.) 


INSURANCE — ACTIONS ON POLICIES — CONDITIONS PRE- 
CEDENT—PROOF OF LOSS. 


A provision in an accident policy that no action shall be commenced until 
after three months from the filing of proof of loss, in the absence of a 
waiver thereof, is a complete defense to an action, brought less than 
three months after the death of the insured, without proof of loss 
having ever been filed. 


(For other cases, see Insurance, Cent. Dig. §§ 1542, 1543; Dec. Dig. § 621.) 


2. INSURANCE—ACTIONS ON POLICIES—SUFFICIENCY OF 
EVIDENCE—WAIVER OF PROOF OF LOSS. 


Evidence, in an action on an accident policy, held to show that the agent of 
the company had no authority to waive a provision of the policy that 
no action should be brought until after three months from the filing 
of proof of loss by a denial of liability on the part of the company. 

(For other cases see Insurance Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 


§ 665.) 


Exceptions from Superior Court, Suffolk County ; William Cushing 
Wait, Judge. 

Action by Mary G. Thomson against the American Fidelity Company. 
Judgment for defendant, and plaintiff excepts. Exceptions overruled. 


CoaKLEY & SHERMAN and RoLanp H. SHERMAN, all of Boston, for 
Plaintiff. 
Sprout & KENDALL, of Boston, for Defendant. 


* Decision rendered, Sept. 15, 1913. 102 N. E. Rep. 6009. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


COURT OF APPEALS OF MARYLAND. 


MUNICH REINS. CO. 
vs. 


UNITED SURETY CO. 


RECEIVERS OF UNITED SURETY CO. 
Us. 


MUNICH REINS. CO.* 


1. INSURANCE—REINSURANCE CONTRACT—ACCOUNTING. 


The Munich Reinsurance Company contracted with the United Surety 
Company for a five-year period to reinsure or participate in one-third 
of that part of its business composed of the three different classes, 
surety, fidelity, and burglary insurance, but not including the class, 
or business, known as excise insurance, to share one-third the profits 
and losses of the business in which it participated, and to bear one-third 
the expenses or overhead charges. Held, in an action of accounting 
at the end of the five-year period, that, since it was impossible to 
separate and distinguish the overhead charges as to the different clas- 
ses of business, the overhead charges for the excluded excise business 
would be apportioned according to its volume; though such allowance 
was liberal, it was the only method under the circumstances by which 
such charges could be approximated. 

(For other cases, see Insurance, Cent. Dig. §§ 1811, 1812, 1818, 1819; Dec. 
Dig. § 679 


2. INSURANCE—REINSURANCE CONTRACT—CONSTRUCTION— 
ACCOUNTING. 


A contract for a five-year period, renewable for similar periods, by which 
the Munich Reinsurance Company was to reinsure or participate in 
one-third of the business of the United Surety Company, to share one- 
third the profits, and bear one-third the losses and expenses, etc., pro- 
vided, in article 8, that the United, within two months after the close 
of each year, should prepare and submit to the Munich a detailed 
account, showing income, disbursements, etc., and that premium re- 
serve, representing unearned premiums, should be charged in such ac- 
counts as disbursements. Article 12 provided for a termination of con- 
tract by either party by a prescribed notice one year previous to the 
expiration of the five-year period. Article 13 provided that, in case 
notice was given by either party, the account for the final year should 
be prepared not later than two years after the expiration of notice, and 
that such account should not be charged with any premium reserve. 
Held, in an action of accounting nearly two years after expiration of 
notice, that, though the accounts for the four years preceding notice 
were governed by aricle 8, and premium reserve should be charged as 


* Decision rendered, June 26, 1913. 88 Atl. Rep. 271. 
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disbursements, the account for the final year was governed by article 
13, and premium reserve should not be charged as disbursements. 

(For other cases, see Insurance, Cent. Dig. §§ 1811, 1812, 1818, 1819; Dec. 
Dig. § 679.) 

3. INTEREST — TIME FROM WHICH INTEREST RUNS — AC- 
COUNTS. 

The United Surety Company and the Munich Reinsurance Companies en- 
tered into a contract for a five year period, whereby the Munich was 
to participate in one-third the business of the United, share one-third 
protits and losses, and bear one-third expenses. The contract provided 
for an account to be rendered by the United Company to the Munich 
Company within two months after the end of each year, showing in- 
come and disbursements, etc. The account was to be examined by 
the Munich Company within one month after its receipt, and the 
amount due from either party should be paid immediately upon receipt 
of confirmation by New York draft or its equivalent. Held, in action 
for accounting at the end of the five-year period, that interest should 
be allowed on the amounts due for respective years from the Ist of 
April of each subsequent year, since the submission and examination 
of accounts might extend three months into each subsequent year. 

(For other cases, see Interest, Cent. Dig. §§ 83-89; Dec. Dig. § 30.) 


4. INSURANCE—CONSTRUCTION—REINSURANCE CONTRACT. 


A contract between the United Surety Company and the Munich Rein- 
surance Companies provided that the Munich was to participate in the 
business of the United for a period of five years, to be tacitly renewed 
for continuous similar periods, unless notice was given, and that, in 
case notice was given, the Munich should receive as reimbursement for 
good will 5 per cent of its share of net premiums for the last five 
years previous to expiration of notice. Meld, that the Munich com- 
pany was entitled to the 5 per cent for good will, as provided, though 
it had, soon after the execution of the contract, instituted litigation to 
rescind ‘the contract for fraud. 

(For other cases, see Insurance, Cent. Dig. §§ 1811, 1812, 1818, 1819; Dec. 
Dig. § 670.) 


Appeals from Circuit Court of Baltimore City; Carroll T. 
Bond, Judge. 

Action for an accounting by the United Surety Compafy 
against the Munich Reinsurance Company. From a decree over- 
ruling exceptions to the auditor’s report, both parties appeal. 
Affirmed in part, and reversed and remanded in part. 


Argued before Boyd, C. J., and Burke, Pattison, Urner, 
Stockbridge, and Constable, JJ. 


R. E. Lee Marswauy and Epcar H. Gans, both of Baltimore, 
for Munich Reins. Co. 

Stuart S. JANNEY and Josern C. France, both of Baltimore, 
for United Surety Co. 

URNER, J. 

An agreement executed in the early part of 1906 between the 
Munich Reinsurance Company and the United Surety Company 
contained the following clauses, upon whose construction the 
questions raised by this appeal depend :-— 





Misc.] Munich Reins. Co. vs. United Surety Co. 1647 


Article 1. “The ‘United’ agrees to cede to the ‘Munich,’ and 
the Munich agrees to accept, a one-third (4) share of the amount 
insured or renewed under every bond, policy, or guaranty which 
shall be issued by the ‘United’ in the territory of the United 
States, for indemnification against loss under the three classes 
of insurance known as surety, fidelity and burglary insurance.” 
“Should the ‘United’ decide at any time during the currency of 
this agreement to carry on any casualty or other business, it is 
agreed that the ‘United’ will offer to the ‘Munich’ a participation 
in such business under the terms of this agreement, and the 
‘Munich’ has the right to accept or refuse the participation in 
such business.” “Should the ‘Munich’ elect not to participate in 
such business, the income and proper charges connected with 
that business shall not be an item of the account with the 
‘Munich.’ ” 

Article 5. “The ‘United’ shall charge the ‘Munich,’ and the 
‘Munich’ shall be liable for, the original commissions and bro- 
kerage paid by the ‘United, * * * and the ‘Munich’ further 
agrees that it shall be charged with one-third (4) of all man- 
agement and office expenses connected with the business included 
under this.contract,” such expenses to “embrace a pro rata 
charge of a rental of ten thousand dollars ($10,000.00) per an- 
num for the office of the ‘United.’ ” 

Article 8. “The ‘United’ will render to the ‘Munich’ within 
two months after the close of each year a detailed account, and 
such accounts shall include all income and disbursements in ac- 
cordance with the books of the ‘United,’ and shall be specific on 
the following items: Income: (1) Gross premiums. (2) Re- 
serve for unadjusted claims at the end of the previous year. (3) 
Reserve for unexpired risks at the end of the previous year. 
(4) Interest received, excluding 4% per cent interest on the 
capital stock. Disbursements: (1) Return premiums and re- 
bates. (2) Reinsurance premium. (3) Claims paid, less 
salvage and reinsurance in other companies. (4) Commissions 
and brokerage allowed. (5) Salaries, fees, and all other 
charges of officers, clerks, agents, and other employees. (6) 
Taxes, license and insurance department fees. (7) Rental of 
offices and all other disbursements, itemized as follows: (a) 
Advertising; (b) printing and stationery; (c) legal ex,enses; 
(d) miscellaneous expenses. (8) Premium reserve for unex- 
pired risks. (9) Reserve for claims. ‘The above shall only in- 
clude expenses incident to the surety, fidelity, and burglary 
insurance business.” 

Article 9. “If the account provided for in the preceding arti- 
cle shows a profit, the ‘Munich’ shall receive one-third (4) 
thereof as its share under the terms of this agreement. If the 
said account shall show a loss, the ‘Munich’ will pay one-third 
(4) of said loss to the ‘United.’ The account shall be examined 
within one month after its receipt, and any balance due by 

Vol. XLII.—103 
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either party shall be paid immediately upon receipt of confirma- 
tion by New York draft, or its equivalent.” 

Article 12. “This agreement shall take effect as of the second 
(2d) day of January 1906, and shall continue for a period of five 
(5) years from said date, and shall be tacitly renewed for fur- 
ther periods of five (5) years thereafter, unless written notice 
of a desire to terminate same be given by registered letter from 
either party one year previous to the expiration of any term of 
five (5) years. * * * The ‘Munich’ continuing to participate 
in all insurance coming within the terms of this agreement, 
granted or renewed by the ‘United’ during the currency of any 
notice of cancelment, and remaining liable for its share of the 
claims arising out of such insurance and out of insurance in 
force at the time of the notice being given until expiration of 
the liability thereon.” 

Article 13. “It is especially agreed that, in case notice of 
termination is given by either party under this agreement, the 
‘Munich’ shall receive as reimbursement for good will five per 
cent (5%) of its share of the net premiums, i. e., premiums less 
cancelments, of the last five years previous to the expiration of 
the notice of termination of this agreement.” “In case of notice 
of termination by either party, the accounts shall be made up not 
later than two years after the expiration of the notice. Such 
account shall not be charged with any premium reserve. If 
claims are still outstanding, the proper reserve shall be charged, 
and after the final settlement of each of such claims, the ‘Munich’ 
will be paid any difference in its favor, and pay any difference in 
favor of the ‘United.’ ” 

The contract from which these clauses are quoted was sus- 
tained in 113 Md. 200, 77 Atl. 579, as against the effort of the 
Munich Company to have it annulled upon the theory that its 
execution by that company had been induced by fraudulent mis- 
representations. It was found to be unnecessary to pass upon 
the question of fraud for the reason that the Munich Company 
was shown by the evidence to have waived the right of rescission 
it was then asserting. The decree from which the former ap- 
peal was taken dismissed the bill of complaint led by the Munich 
Company, and provided for an accounting under the agreement 
as prayed by way of cross-relief in the United Company’s an- 
swer. Upon the affirmance of this decree the cause was re- 
manded for the further proceedings contemplated. In order to 
facilitate the accounting thus directed, the parties entered into 
an agreement on November 19, 1910, by which they appointed 
the American Audit Company their agent ‘‘to examine the rec- 
ords, books, and accounts of the United Surety Company, and 
therefrom to state an account in annual periods beginning 2d 
January, 1906, and ending on January 1, 1911, applying to the 
share of the Munich Reinsurance Company in the business of 
the United Surety Company” under the contract in question. 
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The agreement authorized the appointment of one delegate for 
each of the companies to assist in the accounting. It was pro- 
vided that all amounts passed by the Audit Company, and to 
which no objection was raised by either of the delegates, should 
be deemed to be accepted by both parties. It was agreed, how- 
ever, that the audit should not extend to outstanding liabilities 
for unexpired risks or claims not yet settled, which were re- 
served for future adjustment under the terms of the contract. 
The Audit Company’s report, which was to include a separate 
statement of the items in respect to which a difference of opin- 
ion might arise between the Munich and United Companies, was 
to be adopted-as the basis of the accounting under the decree. 
The preliminary investigation for which the parties thus made 
provision was completed in December, 1911. In the report then 
submitted the Audit Company stated that, as the agreement by 
which it was appointed provided for a statement of the results 
of the examination in yearly periods, it had taken no notice of 
the question of good will mentioned in article 13 of the partici- 
pation contract, and that no reference was made in the report 
to premium reserves and reserves for claims, because the agree- 
ment under which the auditing was done expressly left these 
items open for further adjustment. The delegates, Mr. Stuart 
S. Janney for the United, and Mr. Gustave A. Zieman for the 
Munich, agreed as to all items covered by the Audit Company’s 
accounting except those relating to a class of business conducted 
by the United Company, known as “excise business,’ involving 
the execution by it as surety of bonds given to the state of New 
York by licensed liquor dealers as indemnity against the viola- 
tion of any of the laws regulating the sale of intoxicating liquors. 
The question between the delegates in the first instance was 
whether this business was included in the classes of insurance 
specified in the agreement. After some discussion, however, 
they instructed the Audit Company to eliminate the items re- 
lating to the excise business. These items embraced the receipts 
of income from that source and a comparatively small amount 
of expenses which could be identified as having been incurred 
in that particular connection. They did not include any part of 
the office and management expenses, commonly known as “over- 
head charges,” attributable to the prosecution of the United 
Company’s business as a whole. The Munich Company insisted 
that, as the excise business proceeds were to be deducted from 
the income, with which the United Company was to be charged 
in the accounting, there should be excluded from the disburse- 
ments, for which it was to be credited, a proportion of the over- 
head charges in the ratio which the excise income bore to the 
entire volume of the company’s premium receipts. This claim 
was resisted by the United Company on the ground that such a 
deduction from the disbursements would be in excess of the 
expenses for which the excise business was actually responsible. 
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It was the understanding of Mr. Zieman that the exclusion of 
the excise proceeds was made distinctly subject to an allowance 
for overhead charges, while, on the other hand, Mr. Janney un- 
derstood that the elimination of the ascertainable excise items 
was agreed upon unconditionally, and that the question of over- 
head charges was left open for future determination. In view 
of the inability of the delegates to agree upon this point, the 
Audit Company prepared two sets of accounts, one including and 
the other excluding excise business. The report stated that it 
was impossible from the books of the United Company to sepa- 
rate the overhead charges as to the different classes of business 
conducted, and for that reason statements were made out show- 
ing the totals of such charges for each year, with a memorandum 
added as to the net amount of the three classes of business, viz. : 
(1) Fidelity, surety, and burglary; (2) New York excise; (3) 
casualty. 

After the Audit Company had thus reported, the parties pro- 
ceeded with the accounting before the auditor, to whom the de- 
cree had referred the case for that purpose. The questions then 
open and in controversy were: (1) The one already stated in 
reference to the excise business. (2) Whether premium re- 
serves for unexpired risks and reserves for claims should be 
included or excluded as disbursements, and, if included, whether 
interest was chargeable upon the Munich Company’s share of 
the apparent losses which the use of those items produced. (3) 
Whether an allowance should be made the Munich Company for 
good will under article 13 of the contract. The auditor’s report 
disposed of these questions as follows: (1) The excise business 
was excluded, and a pro rata deduction was made for overhead 
charges. (2) The premium reserve for unexpired risks and 
the reserves for claims were included as disbursements, and in- 
terest was charged on the yearly balances. (3) No allowance 
was made to the Munich Company for good will. Exceptions 
were filed by the Munich Company to the action of the auditor in 
reference to the second and third points indicated, and the United 
Company excepted as to the disposition of the question first 
noted. The court below overruled all the exceptions, and rati- 
fied the audit, and both parties have appealed. 

[1] The issue raised as to the deductions on account of the 
excise branch of the business under investigation can give us no 
difficulty. While the nature of the liabilities incurred by the 
United Company in that connection would seem to place these 
undertakings in the category of surety business, and therefore 
within the participation contract, yet, as clearly shown by the 
testimony taken before the auditor, the parties expressly agreed 
that the excise items of receipts and expenses should be excluded 
from the accounting; the only disagreement being in refer- 
ence to the question whether the expense to be so deducted 
should include a proportionate part of the overhead charges. 
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It is evident from the record that there is no available basis 
upon which the disbursements properly chargeable to the ex- 
cise business can be estimated with any degree of accuracy. This 
subdivision of the Surety Company’s activities undoubtedly had 
the benefit of the organization maintained for the promotion of 
its various corporate enterprises; but the books furnish no 
means of segregating the portion of the general management 
disbursements attributable to any particular department. The 
evidence tends to show that the excise business did not require 
the attention of the executive and office force to the same ex- 
tent as the other lines of insurance in which the company was 
interested, and an apportionment of overhead charges accord- 
ing to the volume of the excluded business would appear to be 
liberal. It is, however, according to the testimony in the rec- 
ord, the only method by which a proper allowance for these 
expenses can be approximated under existing conditions. In 
our judgment, the court below correctly disposed of this excep- 
tion. 

[2] The question as to the extent to which the premium and 
claim reserves should be considered in the accounting requires 
a reference to the relations of the contracting companies to each 
other at the time of the preparation of the audit. So far as the 
annual accounts mentioned in article 8 of the participation agree- 
ment are concerned, it is distinctly provided that both classes of 
reserves shall be included. But there is an equally express pro- 
vision in article 13 that, if notice of termination is given by 
either party, the accounting to be stated after the expiration of 
the notice shall not be charged with any premium reserve. The 
privilege of withdrawal was secured to the parties by article 
12, as above quoted, and was exercised by the Munich Com- 
pany in the manner prescribed, with the result that the con- 
tract ceased to be operative, except as to business already sub- 
ject to its terms, when the original five year period expired on 
January 2, 1911. The auditor’s account was prepared in De- 
cember, 1912, nearly two years after the withdrawal of the 
Munich Company from the agreement. In consequence of the 
litigation between the parties, no settlement ever occurred as 
to any party of the business to which the contract applied. The 
present accounting must accordingly include the annual ascer- 
tainments of profit and loss required to be made during cur- 
rency of the contract, and also the settlement for which it pro- 
vides after the expiration of the notice of withdrawal. The 
audit as filed is composed of five annual statements, in each of 
which both premium and claim reserves are charged as dis- 
bursements. The statement for the final year of the contract 
will illustrate the method and theory of the accounting for all 
of the annual periods. It is as follows :— 
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Disbursements. 
. Return premiums and rebates $102,552 66 
. Reinsurance premiums 20,537 74 
. Claims paid, less salvage, and reinsurance in 
other companies 213,809 28 
. Commission and brokerage allowed 86,726 52 
. Salaries, fees, and all other charges of officers, 
clerks, agents, and other employees 71,069 86 
. Taxes, licenses, and insurance department fees. 27,059 48 
» Remtal Of Offices 2... cccccccacsonee 18,106 3 
And all other disbursements 
itemized as follows: 
(a) Advertising expense 
(b) Printing and stationery... 
(c) Legal expense 
(d) Miscellaneous expense.... 42,207 18 74,789 41 
. Premium reserve for unexpired risks 185,698 88 
. Reserve for claims 242,420 34 


Total disbursements $1,024,664 17 
Less excise overhead charges 22,379 48 


Total disbursements charged against the 
Munich contract 


. Gross premiums $454,844 42 
. Reserve for unadjusted claims at the end of the 

previous year 66,063 23 
. Reserve for unexpired risks at the end of the 

previous year 254,951 96 
. Interest received excluding 414 per cent interest 

on capital stock 10,478 72 

By excess disbursements over income, contra.. 215,946 36 


$1,002,284 69 

The excess of the disbursements over the income is treated by 
the auditor as a loss, of which one-third is charged to the 
Munich Company, with interest. In each of the preceding an- 
nual accounts, except the one for 1908, a loss was similarly as- 
certained and charged. For the entire period the amounts found 
to be owing by the Munich Company, after crediting $3,117.12 
as its share of the profits for 1908, aggregated $154,338.28, in- 
cluding interest to April 1, 1911. 

It is explained by the testimony that the premium reserves for 
unexpired risks represent a proportion of the annual premiums 
set apart as unearned until the expiration of the year for which 
they are paid in advance. At the end of the term for which the 
premiums are received the reserve is released, and becomes 
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available as current income. A new reserve is then created out 
of the premiums paid for the succeeding period. In the annual 
accounting for which the agreement provided the gross pre- 
miums were to be included in the income, and the proper deduc- 
tion of the unearned portion was to be accomplished by charging 
premium reserves among the disbursements. The next account- 
ing, however, would give the parties the benefit of the fund thus 
reserved by treating it as income under the description of “Re- 
serve for unexpired risks at the end of the previous year.” The 
same disposition was to be made with respect to the reserve for 
claims, which, as the designation suggests, was composed of 
amounts estimated for actual but unsettled losses. This reserve 
was intended to meet a real though unascertained liability, to 
which both parties to the contract were subject in the proportions 
specified, while the premium reserve had no such purpose, but 
was provided merely as a suspension to that extent of the right 
of the Surety Company to use the premiums as ordinary income 
until the expiration of the full period for which they were re- 
ceived. 

In charging the reserves of both classes as disbursements in 
the annual accounts for the four years prior to the notice of with- 
drawal, the audit is in conformity with the express provisions of 
article 8 to that effect. But in the accounting for the business 
of the last year under the contract we think the terms of article 
13 are clearly applicable. The notice of withdrawal to which that 
article refers having been duly given, it is directed that the ac- 
count be made up not later than two years after the contract has 
been thus terminated, and that no premium reserve be charged. 
If the previous accounting contemplated by the agreement had 
been effected by the parties, the only business left open for ad- 
justment when the contract expired would have been that which 
pertained to the final year. It could not have been intended that 
as to this period there should be two accounts, one prepared un- 
der article 8, including premium reserves as disbursements, and 
a later one under article 13, from which such a charge should be 
excluded. The primary purpose of the annual statements was to 
show the profits or losses which the parties were to share. 
While the contract was in current operation, there was no preju- 
dice to either party in charging the premium reserves as disburse- 
ments, for the reason that these items would be credited as in- 
come in the account for the succeeding period. But when the 
agreement is no longer in effect, and the accounting deals with 
the last year to which it can apply, the conditions are altogether 
different. The premium reserve could not in such a situation be 
used as a factor in determining the actual profit or loss upon 
which the settlement for that year depends, because such a re- 
serve as provided under this agreement represents in fact neither 
a liability nor an expenditure. It was manifestly upon this theory 
that the contract excluded the premium reserve from the account- 
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ing to be stated after its expiration, and, in order that credit 
might not be given for premiums which were not fully earned, it 
provided for an extension of the time for the accounting until 
this item could properly be treated as income. In our judgment, 
the audit, which, as previously noted, was filed near the close of 
the two-year period, allowed for making up the account of the 
business for the last year, and at a time when the premiums re- 
ceived for that year were fully earned, should not have charged 
as disbursements the premium reserve estimated as of January 
1, 1911, and the exception which questioned the propriety of 
such a charge should have been sustained. 

The decree overruling the exceptions and ratifying the audit 
recited that, of the $154,338.28 found to be payable by the 
Munich Company, $11,631.88 was a final indebtedness, and $142,- 
706.40 was due to the United Company subject to a further ac- 
counting, and it was provided that the latter sum, with interest 
from April 1, 1911, be paid by the Munich Company to trustees 
named in the decree to be held and administered under the juris- 
diction of the court in accordance with the intent and meaning of 
the agreement between the two companies. It does not seem to 
us that this disposition of the case gives effect to the real pur- 
pose of the contract. The amount shown by the audit to be due 
by the Munich Company on account of the business of the fifth 
year was $71,982.13. The total of $154,338.28 was produced by 
adding to the result of the accounting for the last year of the 
contract period the amounts found to be due for the four preced- 
ing years. According to the plain terms of the agreeement the 
Munich Company’s shares of the losses shown by the annual 
accounts were debts which it owed absolutely, and which it was 
obligated to pay immediately. The explicit provision on this 
subject would appear to preclude the theory that there should 
be any further accounting as to the indebtedness thus determined. 
It is only with reference to amounts reserved for outstanding 
claims in the final account that the agreement provides for a fur- 
ther adjustment after the precise amounts required for the claims 
have been ascertained by actual settlement. The last in the 
series of the annual statements, as filed by the auditor, charges 
$185,698.88 as premium reserve, and $242,420.34 as reserve for 
claims. The sum of these two items is $428,119.22, and one- 
third of this is $142,706.40, which is the exact amount directed 
by the decree of ratification to be paid to trustees with a view to 
subsequent accounting. The fund thus proposed to be created 
was largely in excess of the Munich Company’s share of the 
losses for the last year, as shown by the account, and it was 
therefore ordered to be reserved out of the total indebtedness 
of that company ascertained for the whole period. As a result 
the Munich Company was placed in a position of owing only 
$11,631.88 as a “final indebtedness” to the United Company, al- 
though according to the annual accounts its liability for losses was 
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definitely fixed at $30,939.35 for 1906, $22,158.99 for 1907, $19,- 
774.14 for 1909, and $71,982.13 for 1910, as against which it was 
entitled to a credit of only $3,117.12 for profits found to have 
been earned in 1908. By the terms of the contract the Munich 
Company’s shares of losses or profits were payable promptly 
upon their annual ascertainment, and, if they had been so paid, 
it is clear that there would have been no occasion to reopen the 
accounts thus settled, except as to the claim reserves for the 
final year under the special provision for that purpose. 

The United Company is entitled unconditionally to the amounts 
found to be due it for the four years prior to the notice of with- 
drawal, as evidently intended by articles 8 and 9 of the contract, 
and the results thus determined are not dependent upon the ac- 
counting for the last year of the business, which is placed upon 
a separate and distinct basis by the provisions of article 13. From 
the account for this final period the item of $185,698.88 as a 
premium reserve for unexpired risks should be eliminated. The 
trust created by the decree passed by the court below would 
eventually accomplish this object; but we see no reason to re- 
quire the Munich Company to pay out, even for a limited period, 
a proportionate part of the large sum just mentioned, when it is 
certain that the premiums for which the reserve was originally 
provided have long since become. fully earned. The charge for 
claim reserves should be retained in the accounting, as contem- 
plated by article 13. With the premium reserve excluded from 
the disbursements, the account for the fifth year would show a 
loss of $30,247.48. One-third of this amount will be payable by 
the Munich Company to the receivers of the United Company as 
an ascertained liability; the parties remaining accountable with 
respect to outstanding claims as provided by the agreement. 

[3] The question raised by the exceptions as to the allowance 
of interest must be decided in the light of the provision of ar- 
ticles 8 and 9 of the contract, to the effect that an account should 
be rendered by the United Company within two months after the 
close of each year showing the income and disbursements as 
specified, that the account should be examined by the Munich 
Company within one month after its receipt, that the Munich 
Company should receive one-third of the profits or pay one-third 
of the losses thus shown, and that the amount due by either 
party should be “paid immediately upon receipt of confirmation 
by New York draft, or its equivalent.” Inasmuch as the time 
thus allowed for the submission and examination of the account 
might extend over three months subsequent to the close of the 
respective annual periods, the audit correctly treated the indebt- 
edness for each year as being due and payable on the Ist day of 
the following April. It was contended that no interest should be 
charged, because the reserves which entered into the account as 
disbursements were not proper factors in the calculation of the 
actual profit or loss for any given year, and that but for the use 
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of these items the apparent losses upon which the indebtedness 
of the Munich Company is based would not have been indi- 
cated. The difficulty in the way of our acceptance of this theory 
is the definite agreement of the parties that both classes of re- 
serves should be charged as disbursements in the accounting for 
the period antecedent to the notice of termination, and that the 
profits or losses thus determined should be paid in the propor- 
tions and manner prescribed. This being the plain effect of the 
contract, and the direction being positive as to the immediate 
payment of the annual balances ascertained by this method of 
accounting, we think interest is properly allowable on these 
amounts from the time they were respectively due. 

[4] The Munich Company claims the benefit of the provision 
in article 13 that, in case of a withdrawal notice being given, that 
company should receive as “reimbursement for good will” 5 per 
cent of its share of the net premiums for the five years previous 
to the termination of the contract. This credit was disallowed 
in the audit on the ground that the course pursued by the Munich 
Company in attempting to rescind the contract and prosecuting 
a suit for its annulment, which continued during almost the en- 
tire period of its operation, had the effect of retarding instead of 
promoting the development of the good will of the business to 
which the agreement related. It is to be observed that the only 
duties imposed by the contract upon the Munich Company were 
to meet its proportionate liabilities on the classes of insurance 
designated and to pay a corresponding share of the losses. It is 
being held to the full measure of these obligations in the present 
accounting. The record is by no means conclusive in showing 
that the exercise by the Munich Company of its legal right to 
question the validity of the contract so materially prejudiced the 
United Company’s interests as to justify the court in obliterating 
one of the provisions upon which the two companies definitely 
agreed. It was in 1906 that the effort to rescind the agreement 
was begun, and yet the gross premiums of $123,177.90, received 
for that year from the designated classes of insurance, increased 
to $262,256.74 for 1907, $423,453.97 for 1908, $626,996.71 for 
1909, and $454,844.42 for 1910. During these years, which cov- 
ered the whole of the United Company’s active career, the 
Munich Company was being charged with one-third of the man- 
agement and office expenses incurred by the former company in 
the prosecution of its general enterprise. The 5 per cent provided 
by article 13 is characterized as a “reimbursement” to be received 
by the Munich Company, and it was therefore plainly intended as 
a repayment in part of the disbursements with which that com- 
pany was charged, and which were regarded as contributing to 
the establishment of the United Company’s business and good 
will during the early and relatively expensive period of its ex- 
istence. This provision of the contract is emphasized by its dec- 
laration that the parties had “especially agreed” upon the 5 per 
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cent reimbursement to which it referred. The conditions pre- 
sented by the record are not, in our view, of such a character as 
to justify an adjudication that this formal, positive, and unquali- 
fied stipulation has become inoperative, while the remaining pro- 
visions of the contract are enforceable. It is our conclusion, 
therefore, that the Munich Company should be credited with 5 
per cent of its share (one-third) of the net premiums received 
from the specified classes of business during the period of the 
agreement. ‘This credit will amount, according to the exhibits 
accompanying the audit, to $25,094.47. The total amount cor- 
rectly shown by the audit to be owing by the Munich Company 
as of April 1, 1910, including interest to that date, is $77,983.79. 
To this the audit added $4,372.36, as interest to April 1, 1911, 
The indebtedness we have found to be chargeable against the 
Munich Company in the account for the final year is one-third 
of $30,247°48, or $10,082.49. The aggregate of these debit items 
is $92,438.64. Upon this indebtedness the 5 per cent allowance 
should be credited as of April 1, 1911, and interest should be 
calculated and charged on the remainder to the date of payment. 
The amount thus ascertained will be payable to the receivers of 
the United Surety Company, as we find no necessity to direct its 
administration by separate fiduciaries. 

The accounting in this case does not affect the ultimate liabil- 
ity of the Munich Company with respect to obligations issued by 
the United Company and covered by thie participation agreement 
as to which defaults are not now, but may be hereafter, disclosed. 
For the protection of potential claims of this nature, as between 
the United Company and the holders of its bonds and policies, 
provision has been made in the form of a premium reserve di- 
rected in the proceeding reviewed by this court in United States 
vs. Poe et al., Receivers of the United Surety Co., 87 Atl. 933, 
January terms, 1913. The premium reserve there provided, and 
whose function is clearly and thoroughly discussed in the opinion 
by Judge Stockbridge, rests upon a different basis from the book- 
keeping charge bearing that designation which is stipulated in 
the contract with the Munich Company as one of the factors in 
the annual ascertainment of its share of the losses or profits. 
‘This item is excluded from the accounting as to the last year of 
the agreement, because there is an express provision to that effect 
in recognition of the fact that such a reserve is not justly per- 
tinent to the determination of the actual results of the business 
and of the amount properly payable by one contracting party to 
the other for the final period. The Munich Company, however, 
is concededly responsible for its due proportion of all losses which 
may eventually develop from the insurance covered by the 
agreement. 

Decree affirmed in part, and reversed in part, and cause re- 
manded, to the end that the audit may be restated in accord- 
ance with this opinion, the costs of the cross-appeals to be paid 
equally by the parties. 
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SUPREME COURT OF MICHIGAN. 


FIDELITY & DEPOSIT CO. or Maryann 
vs. 


MAILE et aAt.* 


1. INSURANCE—FIDELITY BOND—INDEMNIFICATION. 

Plaintiff having executed a bond to a railroad company, conditioned that 
certain employees should account for all moneys coming into their 
possession, and M., desiring to enter the railroad company’s employ as 
one of the employees whose conduct was so insured, executed a 
personal bond to hold plaintiff harmless against any loss which plaintiff 
might sustain in consequence of having executed such bond. Plaintiff’s 
bond to the railroad company provided that it should be void as to 
any claims which might arise after default on the part of the em- 
ployee, which might involve a loss for which plaintiff was responsible, 
if the railroad company should fail to notify plaintiff immediately, 
or as soon as practicable after acquiring knowledge thereof. Held, 
that plaintiff’s bond to the railroad company did not require imme- 
diate notice to plaintiff of apparent errors in monthly reports of agents 
but applied only to those acts that implied a default, and hence M.’s 
sureties were not relieved from liability for his subsequent defaults 
which plaintiff paid, because of the railroad company’s failure to re- 
port a prior shortage appearing in M.’s monthly account which was 
charged to him after being called to his attention. 


(For other cases, see Insurance, Cent. Dig. §§ 875, 87514; Dec. Dig. § 332.) 


2. APPEAL AND ERROR—REVIEW—PREJUDICE. 

The giving of contradictory instructions relating to an issue on which 
there was no question of fact for the jury was not prejudicial to de- 
fendants. 

~~ cases, see Appeal and Error, Cent. Dig. § 4220; Dec. Dig. § 
1006. ) 


3. APPEAL AND ERROR—RULINGS ON EVIDENCE—QUESTIONS 
NOT MADE AT TRIAL. 


In an action on the bond of a railroad station agent, a witness testified that 
he had examined the books and records relating to the station in ques- 
tion and was then asked, “State what you found,” to which defend- 
ants objected that the testimony was incompetent, irrelevant, and im- 
material, but did not call the court’s attention to the point that the 
objection went to the method adopted to prove the extent of the agent’s 
shortage. Held that, the books and papers from which the witness 
testified having been admitted in evidence without objection, defend- 
ants could not object on appeal that the witness was allowed to testify 
that he checked up the accounts without having any data to check 
them from or showing to the jury wherein he got his items from 
which he made up the amount of the shortage. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 1351, 1368, 1426, 
1430, 1431; Dec. Dig. § 232.) 


Error to Circuit Court, Ottawa County; Orien S. Cross, 
Judge. 


* Decision rendered, Sept. 30, 1913. 142 N. W. Rep 1087. 
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Action by the Fidelity & Deposit Company of Maryland against 
Marshall Maile and others. Judgment for plaintiff, and defend- 
ants Moore and Ernst bring error. Affirmed. 


Argued before Steere, C. J., and Moore, McAlvay, Brooke, 
Kuhn, Stone, Ostrander, and Bird, JJ. 


Cross, VANDERWERP, Foote & Ross, of Muskegon and WALTER 
I. Linuie, of Grand Haven, for Appellants. 
Peter J. DAnuor, of Grand Rapids, for Appellee. 


OSTRANDER, J. 

[1] The Grand Rapids, Grand Haven & Muskegon Railway 
Company held the bond of the plaintiff company, conditioned that 
certain employees of the railway company “shall faithfully and 
honestly discharge their duties in their several capacities, and shall 
also faithfully and truly account for all moneys and property, and 
other things, which may come into their possession in their re- 
spective employments, whenever thereto required, * * * and 
the company hereby indemnifies the employer against all loss 
which the employer shall sustain, by reason of the default of any 
or either of the employees in the premises. * * *” 

One Marshall Maile desired to enter the employ of the rail- 
way company as one of the class of employees whose conduct 
was so insured by plaintiff and was required to himself give to 
plaintiff an indemnity bond. This he did, with appellants Moore 
and Ernst as sureties. His bond recites the fact that plaintiff 
had executed, or had agreed to execute, a bond to the railway 
company in behalf of said Maile, “which bond by reference 
thereto herein is made to form a part hereof.” 

The condition of Maile’s bond was that the obligors therein 
“shall hold and keep harmless the company [the plaintiff] from 
and against any and all loss, damages, cost, charges and ex- 
penses * * * which the company shall, or may, at any time, 
sustain, incur, or be put to, for, by reason, or in consequence of the 
company having given and executed the said bond, or any con- 
tinuations thereof. * * *” The obligors further agree “to 
waive all notice of any defaults, or any other act or acts, giving 
rise to any claim under said bond of suretyship given by said com- 
pany to said employer, * * * to the end and effect that we 
shall jointly and severally be and remain liable to the company un- 
der this bond whenever the company is liable under its said bond, 
* ™* * nowithstanding also any defenses of any kind that we 
might have been or be entitled to make.” This is the bond sued 
upon, and it was made to appear that the plaintiff had paid the 
railway company, on account of the default of Maile, $141.50. 
With their pleas the sureties gave notice that they would show in 
their defense that their liability was limited to the sum of $27.26, 
“for the reason that one of the provisions of said bond,” the 
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one given by plaintiff to the railway company, “reads as follows, 
viz.: “That this bond will become void as to any claims which 
may arise subsequent to the occurrence of any act or default on 
the part of the employee, which may involve a loss for which 
the company is responsible hereunder, to the employer, if the 
employer shal! fail to notify the company of the same in writing, 
immediately or as soon as practicable after the occurrence of such 
act shall have come to the knowledge of the employer’—and all 
claims of” the railway company which plaintiff may have paid 
in excess of $27.26 for alleged shortages of Maile were not re- 
coverable under the said bond because they arose subsequently to 
the occurrence of an act or default of said Maile, for which 
plaintiff became responsible under said bond, and the employer 
failed to notify plaintiff of the same, in writing, immediately or as 
soon as practicable after the occurrence of said act had come to 
its knowledge. 

It appeared that Maile was the agent of the railway company at 
Nunica from April 10, 1910, until October 3, 1910, and that, fol- 
lowing the custom and the requirements of the company, he re- 
ported monthly to the accounting department of the road the 
business transacted by him. His report for July, 1910, was ex- 
amined and four debit and three credit errors discovered; the 
balance of errors in favor of the railway company being $27.26. 
This was reported to Maile with the statement: “You will on 
your next balance sheet debit yourself with $27.26 for balance of 
errors above. Balance to be carried to your debit next month.” 
The communication is dated September 5, 1910. In the month 
of October, 1910, upon an audit being made of the books kept at 
Nunica, it was discovered that Maile owed the company $161.50, 
including the item of $27.26 already referred to. His shortage 
for September was $133.87. Of this condition the plaintiff was 
notified in writing October 4, 1910. Later Maile pleaded guilty 
to an information which charged him with embezzling $161.50 

Appellants’ principal contention is based upon the fact that the 
railway company did not report to the plaintiff the errors in the 
July statement furnished by Maile, discovered as early, at least, 
as September 5, 1910. The argument is that, because of this omis- 
sion or failure, the plaintiff’s liability to the railway company 
ceased under the terms of the bond, and appellant’s liability can 
be no greater than the legal liability of plaintiff to the railway 
company. To sustain this contention it must be held that the 
bond given by plaintiff to the railway company required the rail- 
way company to notify plaintiff that Maile’s July statement, as 
corrected by the accountant, showed that he should have reported 
and paid $27.26 more than he did report and pay. The testimony 
discloses, and is not disputed, that similar errors were not in- 
frequently discovered in the reports of agents, called to their 
attention and corrected in the next succeeding statement; that it 
was supposed that Maile had simply made an error; and that 
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dishonesty on his part was not suspected. Maile paid over all that 
his July account called for. His act in making up the account as 
he did and in remitting accordingly was apparently a mistake—an 
error. Undoubtedly, if he had not paid the amount found to be 
due upon the correction of his account, a claim for that amount 
would have arisen upon the bond. It was not, however, to be 
assumed that Maile was dishonest. He was entitled to oppor- 
tunity to re-examine his records and to correct the corrections 
made by the accountant, if he could do so. The language of the 
condition of the bond given by plaintiff to the railway company 
is: “That immediately upon, or as soon as practicable after, the 
discovery by the employer of any act of any employee giving rise to 
a claim under this bond, the employer shall give notice therof to 
the company’’—with the further provision that the bond will be- 
come void as to any claims arising subsequent to the occurrence 
of any act or default on the part of the employee which may 
involve a loss for which the company is responsible, if the em- 
ployer shall fail to notify the company of the same in writing 
immediately or as soon as practicable after the occurrence of 
such act shall have come to the knowledge of the employer. It 
will be assumed that the bonds were executed with reference to 
the business carried on by the railway company and the super- 
vision which such companies usually exercise over agents. In 
conducting business, mistakes must unavoidably occur and be 
corrected after they are discovered. We do not interpret the 
obligation of the railway company to plaintiff as requiring ap- 
parent errors in monthly reports of agents to be immediately 
called to plaintiff’s attention. Reading the condition of the 
bond and the provision for its avoidance together, a fair inter- 
pretation of its meaning is that those acts of employees, or those 
occurrences which do not at least imply a default, are not required 
to be so reported. ‘This interpretation is in harmony with the 
purpose of the provision itself, which is intended to secure rea- 
sonably prompt and serious supervision of agents by employers, 
who may conduct business according to convenient rules but may 
not shut their eyes to acts and circumstances implying dishonest 
conduct. Further than this, and also in harmony with the inter- 
pretation given, it is stated in the bond that the plaintiff shall not 
be liable for any error of judgment or bona fide mistake nor for 
any injudicious exercise of discretion on the part of the employee 
in and about all or any matters wherein he shall have been vested 
with discretion. 

[2] Error is assigned upon portions of the charge of the court 
which are in agreement with the conclusion just stated. It is 
said, in argument, that, if the instructions complained about were 
correct, in another portion of the charge a precisely contrary in- 
struction was given; that therefore the jury was permitted to 
apply either of two contradictory rules, and prejudicial error is 
thus made to appear. The instructions appear to be contra- 
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dictory ; but inasmuch as we think there was, upon this subject, 
no question of fact for the jury, no prejudicial error was com- 
mitted. 

[3] In the brief for appellants it is urged that incompetent 
testimony was introduced to show that a shortage greater than the 
sum of $27.26 existed. The argument is made in support of the 
first assignment of error, which is based upon an exception to a 
ruling which permitted a witness who had testified that he ex- 
amined the books and records kept at, and relating to business 
done at, Nunica station to answer the question, “State to the jury 
what you found.” The objection was that the testimony sought 
was incompetent, irrelevant, and immaterial. Although the rea- 
sons for the objection were stated at considerable length, they 
did not point out why the testimony was incompetent. And at 
no time was the attention of the court directed to the point that 
the method adopted to prove the extent of Maile’s shortage was 
not a proper method. It is now said that the testimony was in- 
competent because “the witness was simply allowed to testify that 
he checked up accounts without having anything to check up 
from or show to the jury or the court wherein he got his items, 
one way or the other, from which he made up this amount of 
$161.50.” The books and papers referred to were admitted in 
evidence, without objection. It was with reference to their con- 
tents and the examination he had made of them that the witness 
was testifying. He was not cross-examined. The objection now 
made is without merit, and no proper foundation for it appears 
in the record. 

The judgment is affirmed. 


STITT vs. LOCOMOTIVE ENGINEERS’ MUT. PROTECT- 
IVE ASS’N.* 


(Supreme Court of Michigan.) 


1. INSURANCE—CERTIFICATE—CONSTRUCTION. 

An application for a certificate to indemnify an employee for loss of time 
by his being out of employment contained an agreement binding him 
that in case he should become a claimant to furnish the association 
with full proofs of his claim, and that the cause assigned by his em- 
ployer for suspension or discharge should be the sole basis for deter- 
mining the liability of the association. The certificate also provided 
against liability in case of suspension or discharge not in the nature of 
a penalty or measure of discipline, or in case of a suspension or dis- 
charge for knowingly disobeying orders or rules. Held that, while it 
was incumbent on the claimant to set out in his notice of claim and 

establish in his proofs that which by his contract was essential to a 


* Decision rendered, Sept. 30, 1913. 142 N. W. Rep. 1110. 
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recovery, the contract should not be construed as limiting the inquiry 
to the cause of suspension or discharge assigned by the employer. 

(For “om cases, see Insurance, Cent. Dig. §§ 1955, 1957-1959; Dec. Dig. § 
787. 


2. INSURANCE—CONTRACT—APPLICATION—CERTIFICATE OF 
MEMBERSHIP. 


An application for insurance in a beneficial association and the certificate 
of membership or policy must be construed together as constituting 
the contract between the parties; the insured being presumed to have 
read his application and to be fully acquainted with its contents. 


(For other cases, see Insurance, Cent. Dig. § 1853; Dec. Dig. § 715.) 


3. WORDS AND PHRASES—“DISCHARGE.” 


The word “discharge” as applied to the relation of master and servant pre- 
sumptively means that the employer no longer needs or desires the 
employee’s services, and that all contract relations between them are 
terminated. 

(For other definitions, see Words and Phrases, vol. 3, pp. 2083-2086; 
vol. 8, p. 7638.) 


4. PENALTIES—WHAT CONSTITUTES—DEFINITION. 

The term “penalty” in its legal significance indicates a punishment in- 
flicted by the law for its violation, including both fine and forfeiture 
imposed by contract for doing or failing to do something in violation 
of the obligations. 

(For other cases, see Penalties, Cent. Dig. § 1; Dec. Dig. § 1.) 

(For other definitions, see Words and Phrases, vol. 6, pp. 5272-5276; vol. 

50.) 


& 6. 77 


5. INSURANCE—CERTIFICATE—DISCHARGE OF EMPLOYEE— 
“DISCIPLINE.” 


A benefit certificate, insuring against loss of time of an employee, pro- 
vided that it did not include or cover any suspension or discharge not 
in the nature of a penalty or measure of discipline, etc. Held that, 
while the word “discipline” has no technical, legal meaning, and in its 
common and most general sense signifies instruction, comprehending 
the communication of knowledge and training, to observe an act in 
accordance with rules or orders, yet it is used in the certificate in the 
sense of correction, chastisement, or punishment inflicted by way of 
training. 

— cases, see Insurance, Cent. Dig. §§ 1955, 1957-1959; Dec. Dig. § 
797. 


6. en CERTIFICATE—LOSS OF TIME— 
AIM. 


An application for membership in a mutual benefit association, issuing a 
certificate for loss of time, bound the claimant to furnish full and 
complete proof, including the statement of any reliable witnesses or 
persons having knowledge of the matter, and that the cause assigned 
by the employer for suspension or discharge should be the sole basis 
for determining the association’s liability. The certificate provided that 
notice of every claim must be signed by the applicant, setting forth the 
reasons for his suspension or discharge, and that he must show by his 
own statement and the statement of at least two other persons that 
the suspension or discharge was within the provisions of the certificate, 
and that he was clearly entitled to the indemnity applied for. It also 
provided that it did not include an suspension or discharge not in the 
nature of a penalty or measure a discipline, nor any case arising or 
traceable to knowing disobedience of orders or rules. Held, that a 
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notice of claim, reciting that assured had been suspended and dis- 
charged for exceeding the speed limit over a certain bridge while acting 
as an engineer of a railroad company, and for using hand signal 
instead of semaphore in passing over an interlocking crossing, was 
insufficient to show a prima facie case entitling him to indemnity under 
the certificate. 


(For other cases, see Insurance, Cent. Dig. §§ 1963-1965; Dec. Dig. § 789.) 


Error to Circuit Court, Bay County; Chester L. Collins, Judge. 

Action by Raleigh K. Stitt against the Locomotive Engineers’ Mu- 
tual Protective Association. Judgment for defendant, and plaintiff brings 
error. Affirmed. 


Argued before Steere, C. J., and Moore, McAlvay, Brooke, Kuhn, 
Stone, Ostrander, and Bird, JJ. 


HALt & De For, of Bay City, for Appellant. 
CavaNAuUGH & Burke, of Ann Arbor, for Appellee. 


—-----—-- - Seq ——_ 


MITCHELL er au., Town Boarp ofr TRUSTEES, vs. NA- 
TIONAL SURETY CO. (No. 223.)* 
(United States District Court, D. New Mexico.) 


1. CORPORATIONS — ACTION AGAINST SURETY COMPANY — 
COMPLAINT—CONSTRUCTION. 


A complaint against a foreign surety company, alleging that defendant was 
incorporated under the laws of New York, and by virtue of com- 
pliance with the laws of New Mexico was at all times mentioned in 
the complaint duly authorized to transact business in New Mexico, 
sufficiently charged that defendant had appointed the superintendent 
of insurance in writing to be its true and lawful attorney on whom 
process might be served, as required by Laws N. M. 1909, c. 48, § 4, 
making such appointment a prerequisite to the right of a foreign surety 
company to do business within the state. 


(For, _ cases, see Corporations, Cent. Dig. §§ 2645-2649; Dec. Dig. § 
72. 


2. INSURANCE—INSURANCE COMMISSIONER—ABOLITION OF 
OFFICE—STATUTES—SERVICE ON COMMISSIONER. 


Since by Laws N. M. 1909, c. 48, numerous duties are imposed on the 
Superintendent of Insurance in connection with insurance companies of 
underwriters engaged in the insurance business, such office was not 
abolished by Const. N. M. art. 11, § 6, creating the Corporation Com- 
mission and transferring to that body exclusive power over corpora- 
tions, together with all charters, papers, and documents relating there- 
to on file in the office of the Commissioner of Insurance; and hence 
such provision did not affect the efficacy of subsequent service on the 
Superintendent of Insurance in an action against a foreign surety 
company having appointed that officer as its agent on whom service 
might be made, as required by Laws N. M. 1909, c. 48, § 4, making 
such appointment a prerequisite to the transaction of business by a 
foreign surety company within the state, and declaring that the ap- 


* Decision rendered, May 2, 1913. 206 Fed. Rep. 807. 
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pointment shall remain in force so long as any liability remains out- 
standing against the company in the state. 


(For other cases, see Insurance, Cent. Dig. § 10; Dec. Dig. § 10.) 


3. PROCESS—SERVICE—PRIVATE PERSON—“AFFIDAVIT,” 


Laws N. M. 1912, c. 56, § 1, provides that civil process may be served by the 
sheriff of the county where the defendant may be found, or by any 
person not a party to the action over 18 years of age, and, when 
served by a person other than the sheriff, proof thereof shall be made 
by affidavit. Held, that since an “affidavit” is defined to be a voluntary 
oath before some judge or officer of the court to evince the truth of 
certain facts, a declaration on oath in writing, sworn to by the party 
before some person who has authority under the law to administer 
oaths, an affidavit of service by a private person, in the form of a 
certificate, to which a jurat was attached reciting that the same was 
subscribed and sworn to, etc., before a notary public, was not de- 
fective because it did not recite in the body that the affiant was 
declaring under oath. 


(For other cases, see Process, Cent. Dig. §§ 177-180; Dec. Dig. § 137.) 
(For —- — see Words and Phrases, vol. 1, pp. 240-245; vol. 8, 
p. 7508. 


Action by James P. Mitchell and others, constituting the Board of 
Trustees of the Town of Las Cruces, N. M., against the National Surety 
Company. On motion to set aside the service. Overruled. 


Mark B. THompson and Hott & SUTHERLAND all of Las Cruces, N. 
M., for Plaintiffs. 
FRANK Herron, of Las Cruces, N. M., for Defendant. 


THOMSON vs. McLAUGHLIN. (No. 4,373.)* 
(Court of Appeals of Georgia.) 


1. CONTRACTS—FAILURE TO PERFORM—PRESUMPTION OF 
FRAUD. 


Though proof of the existence of fraud is admissible to void a written 
contract, and though fraud may be proved by circumstantial evidence, 
because, being subtle in its nature, slight circumstances may be suf- 
ficient to carry conviction of its existence, still the same rules of 
evidence do not apply to contracts generally as are applied under the 
provisions of the labor contract act of 1903. The inference of fraudu- 
lent intent, implied by law from the failure to perform labor or re- 
turn advances, made on the faith of such promises, is supported by a 
rule of evidence which the Legislature was authorized to declare. But 
a promise to do certain acts, or perform certain services, made to the 
maker of a promissory note to induce him to sign it, though the 
promise was made with no intention of performing it, is not such a 
fraud as to authorize the admission of parol evidence of such an an- 
tecedent agreement to vary the terms of an unconditional contract in 
writing, in which no reference to such conditions or stipulations are 


* Decision rendered, Aug. 30, 1913. 79 S. E. Rep. 182. Syllabus by 
the Court. 
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contained. For this reason the court did not err in ruling out the tes- 
timony in behalf of the plaintiff, nor in directing a verdict. 

(For other cases, see Contracts, Cent. Dig. §§ 448-453, 1197-1199, 1790, 
1800; Dec. Dig. § 90.) 


2. EVIDENCE—PAROL CONTRACTS—CONSIDERATION. 


The consideration of a note is always the legitimate subject of inquiry; 
but where it is insisted that part of the consideration was a verbal 
promise, and the evidence as to such promise would completely defeat 
and void the written instrument by proof of negotiations and agree- 
ments which could and should properly have been included in the 
writing, and there is no contention that the omission of these-stipu- 
lations from the contract was due to either fraud, accident, or mis- 
take, parol evidence upon the subject should not be admitted. 

(For other cases, see Evidence, Cent. Dig. §§ 1969-1971, 1973, 1974, 2005- 
2020; Dec. Dig. §§ 429, 434.) 


(Additional Syllabus by Editorial Staff.) 


3. INSURANCE—PREMIUM NOTES—REBATE. 


An agreement between insured and an agent of the insurer that, if the 
insured will take the local agency of the company, the agent will 
write other insurance locally without the aid of insured, and divide his 
commissions on same with insured, so as to provide for the payment 
sn premium notes, is a mere subterfuge, amounting to an illegal 
rebate. 


(For other cases, see Insurance, Dec. Dig. § 184.) 


4 FRAUD—WHAT CONSTITUTES—FALSE STATEMENT. 


A false statement is not fraudulent, when there is no reason why it should 
be believed and acted upon. 


(For other cases, see Fraud, Cent. Dig. §§ 17, 18; Dec. Dig. § 20.) 


Error from Circuit Court of Madison; K. S. Anderson, Judge. 
Action by J E. McLaughlin against W. G. Thomson. Judgment for 
plaintiff, and defendant brings error. Affirmed. 


Witurrorp & Lampert, of Madison, and Samu. H. Sistey, of Union 
Point, for Plaintiff in Error. 

MippLesrooxs & Burrus, of Madison, and Payne & Jones, of Atlanta, 
for Defendant in Error. 


CASUALTY CO. OF AMERICA vs. BEATTIE er at.* 
(Supreme Court of Washington.) 


I. — EVIDENCE—CONTRACTS OF INSUR- 

Where an agent obtained an insurance policy in his own name, parol 
evidence was inadmissible, in an action on the policy for premiums 
due, to vary the contract by showing that the agent was not bound, 
but was acting for a principal, though the principal was disclosed at 
the time of the execution of the contract. 


* Decision rendered, Aug. 28, 1913. 134 Pac. Rep. 817. 
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(For other cases, see soe Cent Dig. §§ 1719, 1723-1763, 1765-1845, 
2030-2047; Dec. Dig. § 441.) 


2. INSURANCE — CANCELLATION OF POLICY — SUFFICIENCY 
OF EVIDENCE. 


Evidence in an action by an insurance company for premiums due on a 
policy held not to sustain a finding that the company had waived 
written notice of cancellation required by the policy, and that the 
policy was canceled by an oral notice. 

(For other cases, see Insurance, Cent. Dig. §§ 245, 402-407; Dec. Dig. § 
188.) 


Department 1. Appeal from Superior Court, King County; Everett 
Smith, Judge. 

Action by the Casualty Company of America against C. H. Beattie 
and others. From a judgment in favor of the defendants, plaintiff ap- 
peals. Reversed and remanded. 


Leopotp M. STERN and J. W. RusseELt, both of Seattle, for Appellant. 
Lyter & Fotsom and RicuHarp SAxeE Jones, all of Seattle, for Re- 
spondents. 


CHEHALIS RIVER LUMBER & SHINGLE CO. vs. EM- 
PIRE STATE SURETY CO.* 
(United States District Court, W. D. Washington, S. D.) 


INSURANCE — ACTION ON POLICY — PROCESS — FOREIGN 
COMPANY—SERVICE ON INSURANCE COMMISSIONER. 


Under Sess. Laws Wash. r1o11, c. 49, § 13, which requires a foreign insur- 
ance company, before it can lawfully transact business in the state, to 
appoint the state Insurance Commissioner as an attorney upon whom 
all lawful process “may be served with the same effect as if it were a 
domestic company,” such an appointment is not revocable when the 
company ceases to do business in the state, but remains in force so 
long at least as it has contracts outstanding which were made while 
it was so doing business. 


(For other cases, see Insurance, Cent. Dig. §§ 1573, 1574; Dec. Dig. § 627.) 


At Law. Action by the Chehalis River Lumber & Shingle Company 
against the Empire State Surety Company. On demurrer to defendant’s 
plea to jurisdiction. Demurrer sustained. 


H. G. & Dix Rowtanp, of Tacoma, Wash., for Plaintiff. 
Joun P. Hartman, of Seattle, Wash., for Defendant. 


* Decision rendered, July 23, 1913. 206 Fed. Rep. 559. 
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NORTHERN PAC. RY. CO. vs. FIDELITY & DEPOSIT CoO. 
OF MARYLAND ET AL.* 
(Supreme Court of Washington.) 


1. SUBROGATION—EXTENT OF RIGHT—NATURE OF LIABIL- 
ITY OF PRINCIPALS. 


Various lumber companies intervened in a suit to secure a temporary in- 
junction restraining railroads from putting into effect increased rates 
on lumber products. When the provisional injunction was granted, 
the court required the interveners to give a bond, conditioned upon 
the several payments by them severally upon the several shipments of 
said interveners of such increase in rates as might thereafter be ad- 
judged lawful. Although the interveners were independent firms, 
they all joined in giving one bond with the same surety. Held, that 
the bond did not create a joint liability against all the principals for 
the payment of the freight; but that each shipper was liable only for 
the amount due on his shipments, and the surety company was there- 
fore not entitled, under Rem. & Bal. Code, § 978, providing for sub- 
rogation in favor of a surety, to subrogation against all of the prin- 
cipals for the amount of the freight owed by each. 


(For other cases, see Subrogation, Cent. Dig. §§ 96-98; Dec. Dig. § 33.) 
2. a  gtaaan AND SURETY—CONSTRUCTION—PAID SURE- 
TIES. 


The rule of strict construction in favor of sureties has been repudiated in 
so far as the liability of paid sureties is concerned. 


(For other cases, see Principal znd Surety, Cent. Dig. §§ 103, 10314; Dec. 
g. § 59.) 
Department 1. Appeal from Superior Court, King County; Boyd J. 
Tallman, Judge. . 
Action by the Northern Pacific Railway Company against the Fidelity 


& Deposit Company of Maryland and others. Judgment for plaintiff, and 
defendant Fidelity & Deposit Company of Maryland appeals. Affirmed. 


Wo. W. Witsuire, of Seattle, for Appellant. 
FARRELL, KANE & STRATTON and PAuL SHAFFRATH, all of Seattle, for 
Respondent. 


* Decision rendered, Aug. 4, 1913. 134 Pac. Rep. 408. 


JOHNSON vs. SOUTHWESTERN SURETY INS. CO. 
(No. 5,923.)* 
(United States District Court, D. Oregon.) 


PRINCIPAL AND SURETY—SURETY BOND—PENALTY. 


The sum mentioned in the surety bond given to secure performance of an 
improvement contract will be regarded as a penalty, and not liquidated 


* Decision rendered, July 21, 1913. 206 Fed. Rep. 486. 
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damages, the plaintiff in an action thereon being entitled to recover 
for breach only actual compensation, when capable of ascertainment; 
and where there is nothing in the record to indicate that it would be 
either difficult or impossible to assess actual damages from testimony, 
there being no evidence as to the actual damage suffered, plaintiff’s 
recovery will be limited to nominal damages. 


= oy cases, see Principal and Surety, Cent. Dig. § 126; Dec. Dig. 
I. 


At Law. Action by Lee A. Johnson against the Southwestern Surety 
Insurance Company. Judgment for plaintiff. 


WittiaM C. Bristor, of Portland, Or., for Plaintiff. 
Cnester V. Dotpn, of Portland, Or., for Defendant. 


TITLE GUARANTY & SURETY CO. or Scranton, Pa. 
vs. PACKARD-SPINK CO. Er At.* 
(Supreme Court of Washington.) 


i i — CONTRACTS OF INDEMNITY — CONSIDERA- 
TI 


Where a surety company furnished a bond for a contractor on condition 
that the contractor would indemnify it against loss and, upon re- 
ceiving the bond to indemnify it, was dissatisfied therewith and re- 
quested a new bond, which was executed, the new bond was not void 
for want of consideration on the ground that the first bond was a 
compliance with the contract to indemnify, since it was not accepted 
as such and the second bond was executed in fulfillment of the con- 
tract. 


(For other cases, see Indemnity, Cent. Dig. §§ 2-6; Dec. Dig. § 4.) 
2. INDEMNITY—CONTRACT OF INDEMNITY—VALIDITY. 


A written agreement to indemnify against liability under a contract need 
not be executed simultaneously with the contract indemnified; it 
being sufficient that it is executed in compliance with the agreement 
whether at the time thereof or subsequent. 


(For other cases, see Indemnity, Cent. Dig. §§ 2-6; Dec. Dig. § 3.) 


Department 2. Appeal from Superior Court,. King County; J. T. 
Ronald, Judge. 

Action by the Title Guaranty & Surety Company of Scranton, Pa., 
against the Packard-Spink Company and others. From a judgment for 
plaintiff, the defendants C. E. Packard and another appeal. Affirmed. 


SHOoRETT, McLarEN & SHORETT, of Seattle, for Appellants. 
James B. Murpuy and Lucas C. Ketts, both of Seattle, for Re- 
Spondent. 


* Decision rendered, Aug. 20, 1913. 134 Pac. Rep. 812. 
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UNITED STATES FIDELITY & GUARANTY CO. vs. 
HOWELL.* 


(Supreme Court of Washington.) 


1. INSANE PERSONS—ACTIONS—PROCESS. 

Under Rem. & Bal. Code, § 1670, providing that in an action against an 
incompetent the process shall be served on his guardian, there need 
be no other or different service where, the incompetent’s estate being 
sought to be bound, the guardian as such is named as the defendant. 

(For _ cases, see Insane Persons, Cent. Dig. §§ 166, 167; Dec. Dig. § 
95. 


2. INSANE PERSONS—ACTIONS—PARTIES. 


Under Rem. & Bal. Code, § 1670, relative to action against an incompetent, 
providing that in all judgments against the ward (or his guardian as 
such) execution shall be against the property of the ward only, the 
action may be in form against the guardian as such, instead of against 
the ward by name. 

a other cases, see Insane Persons, Cent. Dig. §§ 161, 162; Dec. Dig. 

92.) 


3. INDEMNITY — BOND — DAMAGES SUFFERED BY SURETY— 
PRIMA FACIE SHOWING. 


That after dismissal of a replevin action in a court of British Columbia, 
the defendant therein, by an independent action in such court on the 
replevin bond, recovered of the surety, notwithstanding he diligently 
and skilfully defended the action, a judgment for damages for the 
detention of the property pending the replevin action, which he was 
compelled to pay, is, in an action by the surety against his principal, 
on an indemnity contract, prima facie showing, at least, of the dam- 
age the surety suffered by reason of being surety. 


(For other cases, see Indemnity, Cent. Dig. § 41; Dec. Dig. § 14.) 


4. INDEMNITY—CONTRACT WITH SURETY ON REPLEVIN 
BOND—SCOPE. 


The damages suffered by a surety on a replevin bond, by being compelled 
to pay a judgment for damages for detention of ‘the property replev- 
ied, are such as were contemplated by the agreement, on which it 
became surety, that its principal would reimburse it for any damages 
suffered by it in consequence of becoming surety. 


(For other cases, see Indemnity, Cent. Dig. §§ 16, 17; Dec. Dig. § 9.) 


Department 1. Appeal from Superior Court, Snohomish County; W. 
W. Black, Judge. 

Action by the United States Fidelity & Guaranty Company against 
Zophar Howell, 3d, substituted for James Brady, now deceased, as guard- 
ian of the person and estate of Harriet A. Ervay, an incompetent person. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


S. J. Wuite, of Seattle, for Appellant. 
McCiure & McC.ure and Wa ter S. Osporn, all of Seattle for 
Respondent. 


* Decision rendered, Aug. 7, 1913. 134 Pac. Rep. 490. 
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LIFE. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CIRCUIT. 


NEW YORK LIFE INS. CO. 


vs. 


MOATS. (No. 2,228.)* 


1. INSURANCE— AVOIDANCE FOR MISREPRESENTATION — 
a OF INSURED—EFFECT OF MEDICAL EXAMINA- 
TI 

Where the medical examiner of an insurance company was required to 
examine an applicant to see if he was suffering from certain named 
diseases, and also to report very fully to the company all matters ob- 
served by him, so as to give the home office a pen picture of the ap- 
plicant as he presented himself to the examiner, the risk was deter- 
mined by the company mainly upon such examination, and not upon 
the answers made by the applicant to the medical examiner as to his 
physical condition. 


(For other cases, see Insurance, Cent. Dig. §§ 540, 549; Dec. Dig. § 256.) 


2. INSURANCE— ACTIONS ON POLICIES—SUFFICIENCY OF 
EVIDENCE—MISREPRESENTATIONS AS TO HEALTH. 

In an action on a life insurance policy, evidence held not to show by un- 
contradicted testimony that the insured knowingly made false and 
fraudulent answers to the medical examiner, and therefore to require 
the submission of that question to the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 

.) 


§ 668 


3. INSURANCE—AVOIDANCE OF POLICY—DISTINCTION BE- 
TWEEN WARRANTY AND REPRESENTATION. 

Answers to questions concerning previous diseases of an applicant for 
insurance were under the facts of this case representations and not 
warranties, and nothing more is required of him than that he answer 
in good faith. 

(For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 


4. INSURANCE—ACTIONS ON POLICIES—SUFFICIENCY OF 
EVIDENCE—MISREPRESENTATIONS AS TO MEDICAL AT- 
TENDANCE. 

In an action upon a life insurance policy, evidence held to raise a questior 
for the jury whether representations by insured in his application that 
he had consulted a physician concerning himself only once in five 
years were false. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770 Dec. Dig. 
§ 668.) 


5. INSURANCE—ACTIONS ON POLICY—INSTRUCTIONS—MED- 
ICAL ATTENDANCE. 


In such a case, an instruction that consulting a physician about some slight 


* Decision rendered, August 4, 1913. 207 Fed. Rep. 481. 
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immaterial ailment would not necessarily make. a statement that he 
had not consulted one fraudulent was correct. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. 
§ 660.) 


6. INSURANCE—DELIVERY OF POLICY—CHANGE OF HEALTH. 


Where an application for a life insurance policy stipulated that it should 
not take effect until the premium was paid and the policy delivered, 
but then it should relate back to the date of the application, and the 
policy provided that it should take effect as of the date of the ap- 
plication, upon payment of the premium and delivery, and neither the 
application nor the policy contained a provision that the insured should 
be in sound health when the policy was delivered, the fact that in- 
sured did not, of his own volition, without inquiry from the company, 
inform it when the policv was delivered that he had been confined in 
a sanitarium since his application was made was not a fraud upon the 
company which would vitiate the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


7. INSURANCE—DELIVERY OF POLICY—CHANGE OF HEALTH. 


A change in the health of insured under such policy between the time of 
the application and the receipt of the policy did not avoid the policy, 
since the company had assumed the risk for that time, and had been 
paid therefor. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 

8 INSURANCE — AVOIDANCE FOR MISREPRESENTATION — 
CONTINUING REPRESENTATIONS. 

Representations made by an applicant for life insurance as to his good 
health are not continuing representations covering the period between 
the date of the application and the delivery of the policy, where the 


policy does not provide that the insured shall be in good health at the 
date of delivery. 


(For other cases, see Insurance, Cent. Dig. § 608; Dec. Dig. § 304.) 


In Error to the District Court of the United States for the 
District of Oregon; Robert S. Bean, Judge. 

Consolidated actions by Ida M. Moats, individually, and as 
guardian of George A. Moats, against the New York Life In- 
surance Company. Judgment for plaintiffs, in each action, and 
defendant brings error. Affirmed. 

On the 16th day of March, 1911, George S. Moats, husband 
of the defendant in error, Ida M. Moats, and father of the minor, 
George A. Moats, made application to the New York Life In- 
surance Company for two policies of insurance on his life, in the 
sum of $5,000 each; one in favor of George A. Moats, the 
minor son, and the other in favor of Ida M. Moats, the wife of 
the insured. In and by the applications it was provided that the 
insurance thereby applied for should not take effect unless the 
first premium was paid, and the policies delivered to and received 
by the applicant during his lifetime, and that, unless otherwise 
agreed in writing, the policies should then relate back to and take 
effect as of the date of the applications. The first premium on 
the two policies was paid on the 16th day of March, 1911. Onor 
about the 6th day of April, 1911, and during the lifetime of the 
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applicant, the policies of insurance were delivered to and received 
by him; the policies being executed by the company and dated 
March 25, 1911. In and by the policies of insurance thus issued, 
the insurance company agreed to pay to George A. Moats, son 
of the insured, and to Ida M. Moats, the wife of the insured, the 
beneficiaries named therein, the sum of $5,000 each, upon receipt 
at the home office of the company of due proof of the death of 
the insured, George S. Moats, during the continuance of the 
contract. The contracts of insurance were made in consideration 
of the first premium of $134.15 on each policy (receipt of which 
was acknowledged in each policy), constituting payment for the 
period terminating on the 16th day of March, 1912, and the pay- 
ment of a like sum on each policy on the last-mentioned date, 
and on the 16th day of March in every year thereafter during the 
continuance of the policy, and until the death of the insured. 
The policies also provided that after their delivery to the insured, 
they should take effect as of the 16th day of March, 1911, that 
being the date of the applications made by the insured, and the 
date of the payment of the first premium on each policy. On the 
14th day of June, 1911, the insured, George S. Moats, died, and 
on or about the 15th day of July, 1911, due proof of his death 
was received by the insurance company, at its home office in the 
city and state of New York. 

As the two cases are alike in all material matters, and present 
the same issues for determination, and were consolidated for 
trial, the further statement and discussion will be with respect 
to the case of Ida M. Moats, guardian of the person and estate 
of George A. Moats, a minor. 

On the 25th day of August, 1911, the insurance company un- 
dertook to rescind the contract of insurance, and refused to pay 
the amount alleged to be due thereunder; the rescission and re- 
fusal being based on the following grounds :— 

(1) That at the time of making application for the policy of 
insurance set forth in the complaint, and on the same day, to 
wit, the 16th day of March, 1911, the applicant, George S. Moats, 
appeared before one Dr. H. L. Underwood, the medical examiner 
of the insurance company, and that at that time, in response to cer- 
tain questions asked the applicant by the medical examiner, the 
applicant made false and fraudulent answers and representations, 
that such false and fraudulent answers and representations were 
made for the purpose of deceiving the defendant, and that the 
policy of insurance executed by the insurance company to the 
insured was executed in reliance upon such fraudulent and false 
answers and representations. 

(2) That subsequent to the making of the application for in- 
surance, pending negotiations therefor. and prior to delivery to 
the insured of the policy, the applicant, George S. Moats, became 
insane, and his physical health irreparably impaired, which facts 
had been concealed from the insurance company. 
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On the 20th day of June, 1911, the defendant in error, Ida M. 
Moats, was appointed guardian of the minor, George A. Moats, 
and ever since that time has been, and at the time of the com- 
mencement of this suit was, the duly appointed, qualified, and 
acting guardian of said minor, and as such guardian instituted 
this action to enforce payment of the amount alleged to be due 
and owing to said minor, under and by virtue of the contract of 
insurance contained in the policy of insurance set forth in the 
complaint. 


The suit was instituted, and the complaint filed, in the Circuit 
Court of the state of Oregon, in and for the county of Union. 
Upon petition of the defendant, the cause was subsequently re- 
moved for trial to the Circuit Court of the United States for the 
District of Oregon. The case was tried before a jury. At the 
close of the evidence the defendant moved for a directed verdict 
in its favor, which motion was based upon the following grounds: 
That no evidence had been introduced by the plaintiff sufficient 
to support a verdict in her favor ; that the uncontradicted evidence 
in the case established the fact that the insured consulted phy- 
sicians prior to March 16, 1911; that it affirmatively appeared 
from the evidence that the beneficiary had knowledge of these 
consultations; that the uncontradicted evidence in the case 
showed that the representations which were made were material 
to the risk, and that the application would not have been accepted 
by the defendant had the truth regarding such representations 
been made known to the company; that the uncontradicted evi- 
dence in the case established the fact that the beneficiary ac- 
cepted the policy after the insured had been committed to the 
sanitarium conducted for mental and nervous diseases; and that 
the uncontradicted evidence in the case established the fact that 
on the date of his confinement to the sanitarium, the insured was 
insane. ‘The motion for a directed verdict was denied. The 
jury returned a verdict in favor of the plaintiff in the sum of 
$5,000, and judgment was entered against the defendant and in 
favor of the plaintiff for that amount. The defendant thereupon 
moved the court for judgment against the plaintiff, and in favor 
of the defendant, non obstante veredicto, upon the ground that 
it appeared from the uncontradicted evidence upon the trial of the 
case that the alleged policy of insurance, introduced in evidence 
by the plaintiff, was not delivered to the insured, his beneficiary 
or agent, until the 6th day of April, 1911; that it further ap- 
peared from the uncontradicted evidence introduced upon the 
trial of the case that the insured was, on the 21st day of March, 
1911, confined in a sanitarium, and was, at the time of such con- 
finement, insane; and that it further appeared from the uncon- 
tradicted evidence introduced upon the trial of the case that the 
policy of insurance was not to take effect until the date of de- 
livery. The motion for judgment non obstante veredicto was 
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also denied. From the judgment entered upon the verdict of the 
jury the defendant prosecutes this writ of error. 






Pratr & PLrarr and HucH Monvrcomery, all of Portland, 
Ore., for Plaintiff in Error. 

C. E. Cocuran and Gro. T. Cocuran, both of Portland, Ore., 
for Defendant in Error. 
Before Gilbert and Morrow, C. JJ., and Wolverton, D. J. 









Morrow, C. J. (after stating the facts as above). 

The defendant denies its liability on the two insurance policies 
for $5,000 each, issued to the plaintiffs as beneficiaries, on the life 
of George S. Moats, on two grounds :— 

(1) It is charged in defendant’s answer that at the time of 
making application for such insurance, George S. Moats, the 
insured, made false and fraudulent answers and representations 
to two certain questions asked him by Dr. H. L. Underwood, 
the medical examiner of the insurance company, such answers 
and representations being material to the risk, and known to be 
false and fraudulent by both the insured and the beneficiaries. 
The two questions and answers charged to have been false and 
fraudulent were preceded by the following general question :— 

“QO. Have you ever had or suffered from any of the follow- 
ing diseases? Answer ‘Yes’ or ‘No’ to each part of this query 
below. (Give explicit answers and particulars in each case-— 
the medical examiner should satisfy himself that the applicant 
gives full and careful anwers to this question). 

‘“*Ves’ or ‘No’; name of disease; No. of attacks; date; dura- 
tion; severity; results. 

“(First question.) A. Of the brain or nervous system? 

“Ans. No. * * * 

“(Second question.) 11. A. Have you been ‘under the care of 
or consulted a physician concerning yourself for any cause within 
five years? 

“A. Once 3 yrs. ago. 

“B. If so, for what ailment; name and address of physician? 

“Ans. A pain in the back. N. Molitor, La Grande.” 

If either of these answers was false and fraudulent, it may 
be assumed that the insurance company had no knowledge of 
their false and fraudulent character at the time of the delivery 
of the policies of insurance, and that the answers were material 
to the risk. 

(2) It is also alleged in defendant’s answer that the policies of 
insurance were not to take effect until delivery to the applicant ; 
that subsequent to making application for the policies of insur- 
ance on the 16th day of March, 1911, and prior to their delivery 
to the applicant on April 6, 1911, and pending negotiations for a 
contract of insurance, the applicant became insane; that the 
insurance company had no knowledge of any change in the 
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physical or mental condition or health of the applicant at the 
time of the delivery of the policies; that a knowledge of such 
change in the physical or mental condition and health of the ap- 
plicant was material to the risk, and had the insurance company 
known of such change, it would not have made, executed, and 
delivered its policies to the applicant. 

[1] With respect to the defendant's denial of liability on the 
ground of alleged false and fraudulent answer to the questions 
asked by the medical examiner of the company, it will be noticed 
that in the first general question, as to whether the applicant 
had suffered from certain mentioned diseases, there is the paren- 
thetical instruction to the medical examiner that he should sat- 
isfy himself that the applicant gives full and careful answers to 
the questions, and in pursuance of this instruction the medical 
examiner is required to make an examination of the applicant 
and an independent report to the home office as to his physical 
condition, and whether the applicant has given full and true in- 
formation in all respects. Such a report was made out by Dr. 
Underwood, the medical examiner in this case, and was trans- 
mitted to the home office of the insurance company, with the ap- 
plication. In this report the medical examiner was required to 
answer :— 

“Do you find after careful inquiry and physical examination 
any evidence of past or present diseases (if so give full details).” 

Then followed the direct and specific question (previously 
asked the applicant): ‘Of the brain or nervous system,” to which 
the medical examiner replied, “No.” Then followed a number 
of questions relating to certain signs and symptoms of disease, 
from which the skilled physician and examiner would be able 
to make a diagnosis of the applicant’s condition of health, or lack 
of it. These signs and symptoms, as reported by the medical 
examiner, appeared to have been satisfactory. But in addition to 
this report in detail, the medical examiner was required to state 
whether there was anything about the applicant’s character, resi- 
dence, mode of life, or occupation, which would render the risk 
in any way undesirable. His answer to this question was, “No.” 
He was further required to state whether he had reviewed all of 
the answers in his report, and also to state whether he was sure 
they were clear and complete. His answer to this question was, 
“Yes.” He was further required to report :— 

“Do you believe that the applicant has given full and true in- 
formation in all respects ?” 

His answer to this question was, “Yes.” He was further re- 
quested to send direct to the home office of the company any 
information which for any reason he preferred not to embody in 
his report; that every endeavor should be made by the examiner 
to make his report as complete and precise as possible, the ob- 
ject being to give the home office a pen picture of the applicant 
as he presented himself to the examiner; and, if in addition the 
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examiner knew of any fact or had any impression not expressed 
in the preceding part of his report that in his judgment would 
probably influence the home office in its estimate of the risk, he 
was required to note it under the head of “additional remarks.” 
Nothing appeared in the report under that head; from which it 
may be inferred that the medical examiner, after having made 
a careful examination of the applicant, as a representative of 
the company skilled in the detection of disorder, found no sign 
or evidence of derangement of the brain or nervous system; that 
nothing in the appearance, speech, or manner of the applicant 
gave to the medical examiner any impression not before ex- 
pressed in his report, or which might influence the home office 
in its estimate of the risk. In other words, he had, as an expert 
representative of the company, and as required by his instruc- 
tions, given in his report a pen picture of the applicant as he 
presented himself to the examiner, and this pen picture was 
favorable to the applicant as an insurable risk. 

It was plainly upon the examination and report of this skilled 
expert of the company that the character of the risk was finally 
and mainly determined by the company, and not wholly upon 
the answers and representations of the applicant himself; and 
particularly must this be so where the inquiry relates to the 
brain or nervous system of the applicant, wherein a physician ° 
and skilled examiner and observer is often a better judge of the 
physical and mental condition of the applicant than the applicant 
himself. Dr. Underwood, the medical examiner, whose report 
we are now considering, was called as a witness in behalf of the 
defendant, and testified on cross-examination, among other 
things, that from his examination of the applicant, and the con- 
versation which he had with him, he found nothing out of the 
normal. He found him a good risk so far as the examination re- 
vealed his condition. He had no ailment that the witness de- 
tected, and the witness was there as the representative of the 
company to find out if there was anything. The competency of 
this witness to so testify was not questioned. 

[2] It appears from the evidence that on March 21, 1911, cr 
five days after George M. Moats had made application for in- 
surance, he was admitted to a sanitarium for treatment for a 
nervous condition; that he remained in the sanitarium 
until March 27, 1911; that he returned to the sani- 
tarium on April 11, 1911, and on April 18, 1911, was 
removed to an insane asylum, where he remained until 
May 2, 1911, when he was discharged cured; that he 
was again committed to the asylum on June 4, 1911, and on 
June 14, 1911, he died. The type of insanity which the de- 
ceased had was designated by Dr. Tamiesie, the attending phy- 
sician, and a witness on behalf of the defendant, as maniacal 
depressive insanity. This witness was of the opinion that the de- 
ceased was insane on and prior to March 16,1911. Dr. Nicho- 
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las Molitor, a witness for the defendant, saw the deceased on 
March 3, 1911, and again on March 14, 1911. He was of the 
opinion that the deceased was at that time suffering from neu- 
rasthenia, but would not say that it was at that time an incipient 
form of insanity. Dr. James W. Laughlin, a witness for the 
defendant, testified that he saw the deceased on March 16, 1911 
(we shall see later that there is a dispute as to this date), and 
again on March 20, 1911; that the deceased was in a highly 
nervous condition, which, upon inquiry, the witness associated 
with a religious revival, and the witness was of the opinion that 
the condition of the deceased when he saw him was a form of 
dementia. Dr. Charles Henry Upton, a witness on behalf of the 
defendant, testified that he saw the deceased in the early part of 
the year 1911; that he complained of nervousness and sleepless- 
ness; that the witness was of the opinion that it was a case of 
neurasthenia. The witness was informed of the medical exami- 
nation on March 6, 1911, and was asked if there later developed 
a mental condition of the applicant which required him to be 
confined in the asylum; was it possible that such condition might 
have sprung up after March 16, 1911? The witness answered in 
the affirmative, and stated that mania could only occur in a very 


short time; that a person might become a raving maniac inside 


of twenty-four hours without any previous lesion noticeable; 
that the fact that the applicant was confined in an insane asylum 
on the 18th of April, 1911, would not necessarily be positive 
proof that any maniacal condition existed earlier. Upon being 
asked a hypothetical question, stating the various stages of the 
deceased’s condition culminating in his death, he was asked if it 
was possible, under such a state of facts, for the mental condi- 
tion of the deceased to have begun, developed, and culminated 
subsequent to March 16, 1911. His answer was in the affirmative. 
Dr. W. T. Williamson, a witness for the defendant, who conducted 
the sanitarium where the deceased was at first treated, testified 
that probably the neurasthenia which deceased had on March 16, 
1911, was an incipient form ‘of the insanity from which he died; 
but on cross-examination, in answer to a hypothetical question 
stating the various stages of the deceased’s condition, the witness 
stated that the cause of insanity could have happened after March 
16, 1911. Dr. George W. Zimmerman, an osteopathist, a witness 
on behalf of the defendant, testified that the deceased came to him 
on March 18, 1911, and consulted him as to his physical condi- 
tion; that the deceased said he was very nervous and could not 
sleep, and wanted a general physical examination to see if any 
cause could be found for his sleeplessness and nervousness. The 
witness found the deceased suffering from neurasthenia, and was 
of the opinion that this condition was a growth lasting over a con- 
siderable period of time. William R. Chattin, a neighbor and an 
intimate acquaintance of the deceased, testified on behalf of the 
plaintiff that the deceased was a very stout-looking man, and 
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was gentlemanly in his conduct and upright in every respect so 
far as the witness could see or learn in regard to him; that the de- 
ceased was superintendent of a Sunday school, and on Sunday, 
March 12, 1911, he was present at the school and was all right. 
The witness testified that the general reputation and character of 
the deceased in the community where he lived was good. Other 
friends and neighbors testified to the same effect. 

[3] We do not think that this evidence established the defense, 
by uncontradicted testimony, that the deceased made false and 
fraudulent answers to the inquiry whether he had suifered from 
a disease of the brain or nervous system, and that the deceased 
knew at the time that such answers were false and fraudulent. 
We think the condition of the deceased on the day he made ap- 
plication for insurance, and his knowledge of his own condition 
on that day, were questions of fact for the jury, and were prop- 
erly submitted to the jury for determination. The answer to the 
question was a representation, and not a warranty, and nothing 
more was required of the applicant than good faith. 

As said by the Supreme Court of the United States in Moulor 
vs. American Life Insurance Co., 111 U. S. 335, 343, 4 Sup. Ct. 
466, 470 (28 L. Ed. 447) :-— 

“Looking into the application upon the faith of which the 
policy was issued and accepted, we find much justifying the con- 
clusion that the company did not require the insured to do more, 
when applying for insurance, than observe the utmost good faith, 
and deal fairly and honestly with it, in respect of all material 
facts about which inquiry is made, and as to which he had or 
should be presumed to have knowledge or information. * * * 
If it be said that an individual could not be afflicted with the dis- 
eases specified in the application, without being cognizant of the 
fact, the answer is that the jury would, in that case, have no seri- 
ous difficulty in finding that he had failed to communicate to the 
company what he knew or should have known was material to 
the risk, and that, consequently, for the want of ‘fair and true 
answers,’ the policy was, by its terms, null and void. But, 
whether a disease is of such a character that its existence must 
have been known to the individual afflicted with it, and, therefore, 
whether an answer denying its existence was or not a fair and 
true answer, is a matter which should have been submitted to the 
jury.” 

[4] With respect to the question, “Have you been under the 
care of or consulted a physician concerning yourself for any 
cause within five years?” and the answer thereto, “Once three 
years ago,” and the further question, “If so, for what ailment; 
name and address of physician?” and the answer thereto, “A pain 
in the back. N. Molitor, La Grande”—the defendant introduced 
the testimony of several physicians, whom it was alleged the de- 
ceased had consulted for a disease of the nerves within five years 
prior to the date of the application for insurance. Dr. Nicholas 
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Molitor testified that the deceased came to the office of the wit- 
ness, with his wife, on March 3, 1911; that on that occasion 
Mrs. Moats had come to consult him; that at that time the doc- 
tor also had a conversation with the deceased; that he believed 
the consultation that was paid for was the consultation for Mrs. 
Moats, and that the other was only incidental; that he had made 
a short examination of the deceased at that time; that as near 
as the witness could remember the deceased had on that oc- 
casion complained of restlessness and weakness; that he thought 
he at that time prescribed some remedy for restlessness, or told 
him what to do; that he was then satisfied in his own mind that 
the deceased was at that time suffering from neurasthenia; that 
he thought he had advised the deceased not to work so hard, and 
to make a change and take a rest. Dr. Molitor also testified that 
both Mrs. Moats and the deceased were at his office on the 
14th day of March, 1911, but did not remember that the deceased 
had consulted him particularly at that time; that he and the 
deceased had just had an ordinary conversation; that he could 
not recall the character of that conversation; that the deceased 
had made no statement to him at that time regarding his physical 
condition; but that he was of the opinion at that time that the 
deceased was then suffering from neurasthenia, or that he was 
suffering from overwork of some kind. On cross-examination 
this witness testified that he gave very little attention to the con- 
clition of the deceased and that the real consultation as he recalled 
it was for Mrs. Moats. 

Dr. James W. Laughlin testified that on March 16, 1911, be- 
tween 10 and 11 o’clock in the morning, the deceased came to 
consult him about his condition; that his wife came with him; 
that the deceased told him that he was suffering from sleepless- 
ness, and that he was nervous and did not feel good generally; 
that he examined him and found that his physical condition ap- 
peared to be all right, but discovered that he was in a highly 
nervous state, and had been taking part in a religious revival and 
was unduly excited; that he had advised him to take a trip to 
Portland; and that he gave him a nerve sedative. 

Dr. Charles Henry Upton testified that the deceased had called 
to see him some time during the spring of 1911; that he had 
made no record of the consultation and could not recall the exact 
date; that he could not recall whether it was before or after the 
i6th day of March; that the deceased was accompanied by his 
wife; that he had on that occasion complained of nervousness 
and sleeplessness; that he examined him and advised him to go 
to a lower altitude and consult a physician there; that he at that 
time had considered it a case of neurasthenia. 

The two visits to-Dr. Molitor, the first on the 3d of March, 
1911, and the second on the 14th of March, 1911, the visit to 
Dr. Laughlin on the morning of the 16th of March, 1911, and 
the visit to Dr. Upton some time in the spring of 1911, are the 
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only instances in which it is claimed that the deceased consulted 
physicians, at any time within five years prior to the date of his 
application for insurance, with the exception of a former visit 
to Dr. Molitor about three years before that time, which was ad- 
mitted and set forth in the medical statement signed by the de- 
ceased at the time of applying for insurance. 

lt is contended by the insurance company that the deceased 
consulted the physicians above named within five years prior to 
applying for insurance, that such consultations were for a dis- 
ease of the brain or nerves, and that the statements, answers, and 
representations made by him at the time of applying for insur- 
ance, to the effect that except on one occasion he had not con- 
sulted a physician for a cause whatever, within five years prior 
to the date of the application, and that he had never been treated 
for any disease of the brain or nerves, amounted to a deception 
and a fraud upon the insurance company. 

But there was a material conflict as to whether the deceased 
did, in fact, consult either Dr. Molitor or Dr. Upton, except as 
admitted with respect to Dr. Molitor. Concerning the two alleged 
consultations of the deceased with Dr. Molitor, at which the 
latter testified that Mrs. Moats was present, she testified that 
some time in the spring of 1911, the exact date of which she 
could not remember, she had gone to consult Dr. Molitor, and 
that the deceased had gone with her; that he had not gone to 
consult the doctor concerning himself; that the only conversa- 
tion between Dr. Molitor and the deceased on that occasion was 
that Dr. Molitor said something about his stomach being out of 
order; that that was the only time the deceased had seen Dr. 
Molitor in her presence, except once about three years before 
that time, when he had consulted Dr. Molitor for a pain across 
his back. 

Concerning the alleged consultation with Dr. Upton, at which 
consultation Dr. Upton testified that Mrs. Moats was present, 
and which took place some time in the spring of 1911, Mrs. Moats 
testified that she and the deceased had called upon Dr. Upton 
on the same day that she had consulted Dr. Molitor; that she 
had heard that Dr. Upton was an eye specialist; that the de- 
ceased had been having trouble with one of his eyes for about 
a week or two; that Dr. Upton had on that occasion removed a 
lump from the eye of the deceased; that no mention was made 
on that occasion of sleeplessness, or about her husband’s con- 
dition; that the doctor did not examine the deceased, and did 
not speak of nervousness; and that that was the only occasion on 
which they had ever called upon Dr. Upton. 

Concerning the alleged consultation with Dr. Laughlin, on the 
morning of March 16, 1011, at which consultation Dr. Laughlin 
testified that Mrs. Moats was present, she testified that she and 
the deceased had not visited Dr. Laughlin on that date; that they 
had visited him one day some time after that date; that she 
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thought that the date on which she and the deceased had called 
on Dr. Laughlin was March 21, 1911. 

[5] Whether the applicant had in fact been under the care of 
or had consulted a physician concerning himself for any cause 
within five years other than as stated in the application was 
clearly a question of fact for the jury to determine, and this 
question was submitted to the jury by the court in a clear and 
appropriate instruction as follows :— 

“Now, then, I do not understand that consulting a physician 
about some slight ailment or indisposition—failure of an applicant, 
for insurance, to state that he had consulted a physician about 
some slight or immaterial ailment—-would be necessarily a 
fraudulent statement within the meaning of this policy, but it 
must be something substantial, something of some import or 
serious character. It is the duty of an applicant to be honest, 
fair, conscientious, state the facts as he understands them, so that 
the company may determine for itself whether it will issue the 
policy or not. These are proper questions of fact for you to de- 
termine from the testimony in the case.” 

[6] The remaining question relates to the date when the 
policies of insurance took effect. The defendant contends that 
they did not take effect until their delivery to the applicant, and 
that subsequent to making application for insurance on March 
1€, 1911, and prior to the delivery of the policies to him on April 
6, 1911, there occurred a change in the physical and mental 
health and condition of the applicant, which change was not 
communicated to the insurance company; that a knowledge of 
such change in the physical and mental condition and health of 
the applicant was material to the risk. The evidence on this 
point was to the effect that, subsequent to making application 
for insurance, and on the 21st day of March, 1911, the deceased 
was committed to the Mountain View Sanitarium, at Portland, 
Ore.; that he was treated at the sanitarium for a disease of the 
nerves; that he was confined there for six days, at the end of 
which time he was discharged from the sanitarium; that on 
April 11, 1911, he was again committed to the Mountain View 
Sanitarium; that he remained there on that occasion for seven 
days, during which time he was treated for a disease cf the 
nerves; that at the end of that period he was again discharged ; 
that on April 18, 1911, he was committed to the Oregon State In- 
sane Asylum, at which time, upon examination, he was found 
to be insane; that he was discharged from the Oregon State 
Insane Asylum some time later, at which time he was recorded 
on the books of the asylum as having fully recovered his mental 
health; that on the 4th day of June, 1911, he was again com- 
mitted to the Oregon State Insane Asylum; that his condition 
on the last-mentioned date was almost a reduplication of his 
condition at the time he was first committed to the asylum, on 
April 18, 1911, with the exception that the symptoms appeared 
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to be more intense; that he died in the Oregon State Insane 
Asylum on June 14, 1911. The policy of insurance, dated 
March 25, 1911, was mailed from the home office of the insur- 
ance company, in New York City, to its agent, in La Grande, Ore., 
on the 27th day of March, 1911, and was delivered to the in- 
sured on April 6, 1911. The second confinement of the deceased 
in the Mountain View Sanitarium and the two confinements in 
the Oregon State Insane Asylum have no bearing upon the ques- 
tion under consideration, for the reason that these confinements 
occurred subsequent to the delivery to and receipt by the de- 
ceased of the policy of insurance. 

It is not contended that there were any false representations 
made by the deceased at any time after applying for insurance 
and before receipt of the policy by him, nor is it contended that 
there were any affirmative acts of deception on his part. But it 
is contended that the failure of the deceased to inform the insur- 
ance company, or its agent, at the time of the delivery of the 
policy to him, that he had been confined in the Mountain View 
Sanitarium between the dates of March 21, and March 27, 1911, 
amounted to a deception and a fraud upon the insurance com- 
pany. 

The only conditions’ subsequent stipulated in the application 
signed by the deceased, concerning the delivery of the policy. 
were that the first premium be paid and the policy delivered tu 
and received by the deceased during his lifetime, and that the 
policy when so delivered should then relate back to and take ef- 
fect as of the date of the application. And in the policy itself 
it was expressly provided that after its delivery to the deceased 
it should take effect as of the 16th day of March, 1911. There 
was no proviso in either the application or the policy itself, that 
the policy should take effect only if delivered to and received by 
the deceased during good health and insurable condition, al- 
though, in fact, at the time of receipt of the policy by the de- 
ceased he was apparently in good health and physical condition, 
having been discharged from the Mountain View Sanitarium 
about ten days prior to that time. 

The first year’s premium had been paid by the deceased at the 
time of making application for insurance on March 16, 1911. 
The premium, amounting in each case to the sum of $134.15, 
was the amount of the first premium provided for in each policy, 
and constituted payment for the period of one year, from March 
16, 1911, to March 16, 1912. All the time subsequent to making 
application for insurance and payment of the first year’s pre- 
mium, up to the time of the death of the deceased, was part of 
the period covered by that premium, which was the payment for 
the risk assumed during that period. How, then, can it be seri- 
ously contended that, because the deceased did not inform the 
insurance company that he had been confined in a sanitarium 
for a disease of the nerves for six days after making application 
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tor insurance, and prior to delivery of the policy by the agent 
of the company to him, he thereby perpetrated such fraud and 
deception upon the company as would vitiate the policy? The 
company had been paid by the deceased for the risk which it as- 
sumed during that period. Subsequent to the making of appli- 
cation for insurance by the deceased, and up to and including the 
day on which the policy was delivered to the deceased by the 
agent of the company, neither the agent nor the insurance com- 
pany made any inquiry concerning the condition of the health of 
the deceased; nor did either of them make any inquiry as to 
whether there had been any change in his physical condition 
subsequent to making application for insurance. But the conten- 
tion of the insurance company is that it was incumbent upon 
the deceased, of his own volition, and without inquiry on their 
part to inform it, before accepting the policy of insurance, that 
he had been confined six days in a sanitarium for a disease of 
the nerves, subsequent to making application to the insurance 
company for the insurance covered by the policy. 

[7] ‘The express proviso in the application that upon payment 
of the first premium and upon delivery to and receipt by the 
deceased of the policy during his lifetime, the policy should then 
relate back to and take effect as of the 16th day of March, 1911, 
and the express proviso in the policy itself that upon such deliv- 
ery and receipt it should take effect as of the 16th day of March, 
1911, are sufficient to firmly establish the terms of the contract 
that, those conditions being complied with, it was the intention 
of the parties that the policy was to take effect as of the 16th day 
of March, 1911. A change in the health of the insured, in the 
absence of any proviso in the policy, or in the application there- 
for, that such change would avoid the policy, cannot vitiate it, 
nor divest the beneficiary of his rights thereunder. That risk 
was one which the company had assumed by its contract, and for 
which it had been paid in the first premium. 

[8] Nor can we agree with counsel for the insurance com- 
pany that the representations contained in the application for 
insurance were continuing representations, and were intended to 
cover the period between the date of the application and the date 
of the delivery to and receipt by the deceased of the policy. We 
think that the doctrine of continuing representations is eliminated 
from this case by the express provisos contained in the application 
for insurance, and in the policy, that upon payment of the first 
premium, and upon delivery to and receipt by the deceased of 
the policy during his lifetime, the policy should then relate back 
to and take effect as of the date of the application. 

The case of Cable vs. United States Life Insurance Company, 
111 Fed. 19, 49 C. C. A. 216, relied upon by counsel for the in- 
surance company in support of the doctrine of continuing rep- 
resentations, and which the insurance company asserts is de- 
cisive of the issues in this case, is very different from the case 
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at bar. In that case the policy of insurance provided that it 
should take effect only upon payment of the first premium and 
delivery of the policy during the lifetime, sound health, and in- 
surable condition of the applicant; and the court accordingly 
held that, if there had been a change in the health of the appli- 
cant between the date of the application and the date of delivery 
of the policy, the company was entitled to know of it, and to 
be fully informed concerning it, that it might determine whether, 
notwithstanding such change, it would consummate the agreement 
and deliver its policy. 

The case of Equitable Life Assurance Society vs. McElroy, 83 
Fed. 631, 28 C. C. A. 365, to which we are referred by counsel 
for the insurance company, also presents an entirely different 
state of facts from those contained in the present case. In that 
case the insured, McElroy, had allowed a policy of insurance to 
lapse and be forfeited on account of nonpayment of premium. 
Subsequently negotiations were had between him and the so- 
ciety with a view of securing reinsurance; and during these 
negotiations he became seriously ill with appendicitis. On the 
morning of June 28, 1894, the surgeons decided that his situation 
was grave, and that an operation offered the only chance for re- 
covery. McElroy then called his secretary to his room, delivered 
to her some blank checks signed by him, and told her to get the 
policy of insurance from the society and to pay the premium 
therefor, but not to tell the officers of the society that he was 
ill. With full knowledge of McElroy’s serious illness, and that 
he was about to be operated on, his secretary went to the offices 
of the society, told the employees with whom she talked, that 
her employer, McElroy, was away on business, paid the pre- 
mium on the insurance policy, and secured the policy. The tes- 
timony showed that McElroy was dead at the time the policy 
was delivered to his secretary, although she was not aware of 
this fact. The basis of the court’s decision in that case was that 
the evidence was undisputed, and that’ it seemed to show that 
there was no contract to insure, and no intention to make any 
such contract, until the premium was paid. The court, therefore, 
held that the failure of the insured, or of his secretary, to dis- 
close to the society the condition of his health at the time of the 
payment of the premium by and delivery of the policy to the 
secretary was a fraud upon the society which vitiated the con- 
tract of insurance. 

That the doctrine of continuing representations is inapplicable 
to the facts as disclosed in this case is fully sustained by the 
decision of the Supreme Court of the United States in the case 
of Insurance Co. vs. Higginbotham, 95 U. S. 380, 393, 24 L. Ed. 
499. The facts in that case were very similar to those in the case 
now before the court. The policy in that case was for life, and 
was dated the 16th day of July, 1869. It stipulated for the pay- 
ment of the annual premium on or before 12 o’clock on the 16th 
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day of July in every year, and provided that in case the premium 
should not be paid at the times mentioned, the policy should cease 
and determine. The first premium was duly paid, but when the 
next premium became due, on July 16, 1870, it was not paid, and 
the policy lapsed. In the following October the insured made ap- 
plication to the company for reinstatement of the policy, and the 
company agreed to reinstate it upon the conditions and in the 
manner following: On the Ist of October, 1870, the insured, 
Dr. Day, paid the premium to the agent of the company, and 
received a receipt for the same. At that time he gave to the 
agent his certificate of health, and the physician of the com- 
pany signed his certificate of examination, which was forwarded 
to the home office of the company. The policy was renewed, 
and the renewal receipt was sent by the company to its agent, 
on October 12, 1870. The receipt was dated July 16, 1870, and 
was given to Day on the 14th of October, 1870. On the 22d day 
of January following, the insured, Day, died. It was contended 
by the insurance company that betwecn the time of thus making 
and presenting his certificate to the agent and the date (fourteen 
days later) on which the agent delivered to him the receipt by 
which his insurance policy was continued in force until July 16, 
1871, there had been a change in the health of the insured, and 
that the failure to make known such change of health was a 
fraud upon the company which invalidated the policy thus re- 
newed or continued. It was also contended that the representa- 
tions made on the Ist of October, concerning the condition 9f 
the health of the insured, was a continuing one from the time 
it was made until the delivery of the renewal receipt on the 
14th of October, and that, if not true at the latter date, the con- 
tract was avoided. Justice Hunt, delivering the opinion of the 
Supreme Court of the United States, said :— 

“The facts referred to, we think, show that although actually 
completed on the 14th of October, the jury would have been war- 
ranted in finding that the contract was understood and intended 
by the parties to take effect by relation as of the Ist of the 
month. The money was paid to the agent at Washington on 
that day. The full amount of the premium for one year was 
paid by the applicant, viz., $137.50. The company cut off the 
insured from 2% months of his policy when they issued it on the 
Ist of October, and dated it as of July 16th, although taking pay- 
ment of the premium for a year. We think that they did not 
necessarily intend to cut: off an additional fourteen days, but 
may have meant it to be as of the date when the insured paid his 
money and presented a risk that they were willing to take, and 
of the time that it would have taken eflect if they had responded 
without a delay of two weeks. Had it been otherwise, we can- 
not see how the sagacious business men who control this com- 
pany would have assented to the delivery of the policy without 
inquiry as to the intermediate time. More than three months 
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elapsed before Day’s death, monthly returns being made by the 
agent; and the company must have known and assented to the 
delivery of the renewal receipt not only, but to the fact that 
there had been no inquiry or information as to Day’s health 
after October Ist. The jury might account for it on the theory 
that the whole contract was intended to be and was as of Oc- 
tober Ist, and that it spoke from that date. There is every in- 
dication that Day thus relied upon that contract, nor is there any 
reason to believe that he intended to deceive or to conceal. 
The company mede inquiries to its own satisfaction, so far, in 
such direction, upon such points, and within such period, as it 
thought proper. It was not for him to advise the company of 
what it should do, or to volunteer information which it did not 
seek. He paid his money, delivered his certificate, received the 
renewal when the company chose to give it, found upon examina- 
tion that it covered the whole period from the July preceding. 
He lived in the same town with the agent, and received no sug- 
gestion from him that anything further was expected, and was 
warranted in assuming that his contract was intended to take 
effect from an earlier period than its actual delivery. He prob- 
ably died in the honest belief that he had thus provided for his 
widow. It would be far from good faith to his representatives 
should it now be held otherwise.” 

We are of opinion that the insurance policies in this consoli- 
dated case took effect on March 16, 1911, and covered the en- 
tire period from that date up to the death of the insured, and 
that whatever change, if change there was, in the health and 
physical condition of the insured prior to the delivery of the 
policies to the insured on April 16, 1911, was a risk within the 
terms of the policies, and that the insurance company is liable 
on its contracts. 

The judgment and decree of the lower court is affirmed. 


SUPREME COURT OF INDIANA. 


GREAT WESTERN LIFE INSURANCE CO. 
vs. 
STATE ex ret. HONAN, Atty. GEN., ET AL. (No. 22,334.)* 


1. INSURANCE—CONTROIL AND REGULATION—STOCK COM- 
PANIES—DISSOLUTION—VENUE. 


Under Burns’ Ann. St. 1908 § 4691, providing that when a ‘life insurance 
company shal! become insolvent the Auditor of State shall report to 
* Decision rendered, Oct. 17 1913. 102 N. E. Rep. 849. 
Vol. XLII.—106 
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the Attorney General, who shall, if he deems advisable, start proceed- 
ings for its dissolution in the county wherein it has its principal office, 
proceedings for the dissolution of an insolvent life insurance company 
should be brought in the county where it has its principal office, as 
that was the evident intention of the Legislature, which is further 
shown by section 4698, providing that suits to recover penalties against 
such a company shall be instituted in the name of the state on the rela- 
tion of the prosecuting attorney of the county in which it has its 
principal office, and section 4695, providing that when such a com- 
pany desires to retire from business it shall make application to the 
circuit or superior court of the county where it has its principal 
office. 


(For other cases, see Insurance, Cent. Dig. § 57; Dec. Dig. § 49.) 


2. ACTION—JURISDICTION—STATUTE—CONSTRUCTION. 


Where a statute specifically provides a remedy and provides in what court 
such remedy may be enforced, it excludes all other remedies and all 
other courts, under the rule ex-pressio unius exclusio alterius. 


(For other cases, see Action, Cent. Dig. §§ 273-294; Dec. Dig. § 35.) 


3. INSURANCE—CONTROL AND REGULATION—STOCK COM- 
PANIES—DISSOLUTION—VENUE. 


Burns’ Ann. St. 1908, § 311, providing that a corporation may be sued in 
any county where it has an agency, does not authorize a suit for the 
dissolution of a life insurance company in a county other than the one 
where it has its principal office, as it provides that action may be so 
brought only where it arises out of or is connected with the business of 
such agency. 

(For other case;, see’ Insurance, Cent. Dig. § 57; Dec. Dig. § 49.) 

4. CORPORATIONS—POWERS AND LIABILITIES—ACTIONS— 
VENUE. 

At common law a corporation could be sued only in the county where its 
corporate property was situated or where it had its principal place of 
business, and under statutory provisions it can be sued in other forums 
only as therein provided 

(For other cases, see Corporations, Cent. Dig. §§ 1835-1939, 1942-1946; 
Dec. Dig. § 503.) 

5. PLEADING — PLEA IN ABATEMENT — ANSWER IN BAR — 
JURISDICTION OF COURT. 

The question of the court’s jurisdiction to hear and determine a case may 
be raised either by plea in abatement or answer in bar. 

(For other cases see Pleading, Cent. Dig. § 229; Dec. Dig. § 108.) 


Appeal from Superior Court, Marion County; John J. Roch- 
ford, Judge. 

Proceedings by the state of Indiana, on the relation of Thomas 
M. Honan, Attorney General, and others, against the Great West- 
ern Life Insurance Company. From a judgment for the plaintiffs, 
the defendant appeals. Reversed, with instructions. 


Unricu Z. WILEY and BERNARD Korsty, both of Indianapolis, 
Wi..arp New, of Vernon, and J. W. Linbtey, of Sullivan, for 
Appellant. 

Tuomas M. Honan, Arty. GEN., and JAMEs E. DEEry, LEROY 
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J. Keacu, and Henry WarruM, all of Indianapolis, for Appel- 
lees. 
Erwin, J. 

This was a proceeding brought by the state ex rel. Attorney 
General, praying for the appointment of a receiver for appellant, 
to enjoin it from writing any insurance, from purchasing the as- 
sets of the Great Western Life Insurance Company, for an ac- 
counting between it and its shareholders, for the appointment of a 
temporary receiver, and the dissolution of the corporation. To 
the petition filed by the relator, the appellant appeared specially 
and filed a plea in abatement, in which it questions the jurisdiction 
of the court over the subject-matter and also the defendant. To this 
plea in abatement the court sustained a demurrer. The appellant 
then filed an answer in bar in two paragraphs: ‘The first a general 
denial ; the second to the effect that the defendant was a corpora- 
tion, duly organized under an act of the General Assembly of the 
state of Indiana, approved February 10, 1899 (Laws 1899, p. 30), 
and acts amendatory thereto; that its home and principal office 
was in Terre Haute, Vi igo County, Ind.; that at the time of the 
commencement of this action it did not have or maintain any office 
in Marion County; that it did not have any agent in said county; 
that at no time since the commencement of this action has it had an 
office in Marion County nor agent residing therein ;thaton January 
13, 1913, the circuit court of Vigo County had appointed a receiver 
for said company in a suit duly brought by a judgment creditor of 
said company, which receiver had duly qualified and had taken 
possession of all the assets of the said company and as a part of 
said answer filed therewith a certified copy of the judgment of the 
Vigo Circuit Court. The sustaining of the demurrer of appellee 
to appellant’s answer in abatement is the first question presented. 

The plea in abatement is as follows (omitting caption and 
verification): “Comes now the defendant in the above-entitled 
cause, by its attorneys, and enters its special appearance herein 
for the express and sole purpose of pleading to the jurisdiction of 
the court, both over the subject-matter involved in the complaint 
herein and the person of the defendant, and for its plea in abate- 
ment says: That the defendant is a domestic corporation, or- 
ganized and existing under the provisions of the act of the General 
Assembly of the state of Indiana, approved February 10, 1899, 
and the amendatory act thereto; that, since the date of the de- 
fendant’s incorporation, its principal, sole and only office is in 
the city of Terre Haute, Vigo County, Ind., and that said defend- 
ant on the 11th day of October, 1912, and continuously from the 
date of its incorporation, to wit on the ———— day of ———, 
1911, had and still has its legal residence in said Vigo County, Ind., 
that as such corporation the defendant did not have or maintain 
an office in Marion County, Ind., on the 11th day of October, 1912, 
nor at any time prior thereto; that on the 11th day of October, 
1912, and at no time prior thereto, did defendant transact its gen- 
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eral or any business in Marion County, Ind. ; that on said 11th day 
of October, 1912, and at no time prior thereto, did the defendant 
keep or maintain any office for the transaction of its business in 
said Marion County, Ind.; that on the 11th day of October, 1912, 
and for more than two months prior thereto, the defendant had or 
maintained no agent or agency in said county for the transaction 
of any of its business. ‘The defendant further avers that Daniel P. 
Roberts, upon whom summons and notice herein were served, 
was not at the time of such service the agent or representative of 
the defendant in Marion County, Ind., and was not engaged in 
the transaction of any business for it in said county. The defend- 
ant further avers that Frank ‘T. Dows, upon whom said summons 
and notice were served, was on the said 11th day of October, 1912, 
a director of a defendant company, and that he resided in Marion 
County, Ind., but that he was not the agent or representative of 
the defendant in the transaction of any of its business in Marion 
County, Ind., and that he was not then engaged in the transaction 
of any kind of its business in said county. ‘The defendant further 
avers that by reason of the foregoing facts the Marion Superior 
Court has no jurisdiction over the person of the defendant nor of 
the subject-matter involved in the complaint herein. Wherefore 
the defendant prays that the returns to the summons and the notice 
herein be quashed and that this action abate.’ 


|1] The question as to the right to bring this action in the su- 
perior court of Marion County must be tested by the statute in 
relation to the organization of ‘domestic insurance companies, ap- 
proved February 10, 1899, and acts amendatory thereto. Burns 
1908, §$§ 4678 to 4715. 

Section 4691, Burns 1908, provides in what manner, in what 
court, and by whom suits may be brought for the appointment of 
a receiver and to dissolve an insolvent life insurance company and 
reads as follows: “If the Auditor of State shall, at any time, find 
from any report, examination or otherwise, that the assets of any 
life insurance company organized or doing business under this act, 
are less than its liabilities, exclusive of capital stock, he may notify 
it to cease the issue of new policies, or the payment of dividends to 
stockholders or policyholders, or both, until the deficiency be made 
good; and he may, and if it appear to him that the assets of such 
company are less than three-fourths of its liabilities, exclusive of 
capital stock, he shall communicate the facts to the Attorney 
General, who shall, if by him deemed advisable, at once apply to 
the circuit or superior court of the county where the principal 
office of said company is located, for a receiver for said company.” 
(Our italics.) This statute is too plain for controversy. It was 
the evident intention of the Legislature, in enacting this statute, 
that all suits against insurance companies organized under this act 
for the appointment of a receiver, where any of the causes exist, 
as enumerated in section 4691, should be brought in the county in 
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which said company maintains its principal offices and not in 
another court or county. 

Section 4698, providing for the bringing of suits to recover 
penalties, provided for under said act, has the provision follow- 
ing: “Shall be instituted in the name of the state of Indiana on 
relation of the prosecuting attorney of the circuit court of the 
county in which the principal office of said company is located.” 

Section 4695, providing how a company organized under this 
law may retire from business, has this provision; “If at any time 
any company organized under this act shows to the circuit or 
superior court of the county where its principal offices are lo- 
cated,” etc. 

These last two sections give force to the contention that all suits 
pertaining to the regulation and management of an insurance com- 
pany organized under this act shall be brought in the county in 
which its principal office is located and not in any other county 
or court. 

[2] Where a statute specifically provides a remedy and provides 
in what court such remedy may be enforced, it excludes all other 
remedies and all other courts, and the axiom, “Expressio unius 
exclusio alterius,” applies. Gougar vs. Timberlake, 148 Ind. 38, 46 
N. E. 339, 37, R. A. 644, 62 Am. St. Rep. 487; Buck vs. Miller, 
147 Ind. 586, 45 N. E. 647, 47 N. E. 8, 37 L. R. A. 384, 62 Am. 
St. Rep. 436; Board vs. Ft. Wayne, etc., Co., 17 Ind. App. 36, 46 
N. E. 36; Silver, Burdett & Co. vs. State Board, etc., 35 Ind. App. 
438, 459, 460, 72 N. E. 829. 

[3] It is contended by appellee that, the general statute (sec- 
tion 311, Burns) providing that a corporation may be sued in any 
county in the state where it has an office or agency for the trans- 
action of business, an action such as this may be brought and 
service had upon any agent or clerk employed in the office or 
agency. It will be noticed that section 311, supra, makes provision 
for the bringing of such suits where the action arises out of or is 
connected with the business of such office, where the agency is lo- 
cated. This statute could not be construed to authorize the 
bringing of suits, which relate to the management of the company 
or the dissolution thereof, for the reason that it is not probable 
that a local office of any agent for the transaction of the regular 
business of taking applications for insurance has anything to do 
with the management or supervision of the company. Actions 
may be instituted by service of summons on an agent only in ac- 
tions growing out of or directly connected with the business of the 
office or agency. Jester vs. Barrett et al., 102 N. E. 29; Rauber et 
al. vs. Whitney et al., 125 Ind. 216, 25 N. E. 186. 

[4] At common law a corporation could be sued only in the 
county where its corporate property was situated or where it had 
its principal place of business, and under statutory provisions it 
can be sued only in other forums as therein provided. Thompson 
on Corporations, § 2998; Bailey vs. Williamsport, etc., Co., 174 
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Pa. 114, 34 Atl. 556; Jensen vs. Philadelphia, etc., R. Co., 201 Pa. 
603, 51 Atl. 311. 

[5] This statute being a jurisdictional one, it is immaterial 
whether the question be raised by a plea in abatement or answer 
in bar. Loeb et al. vs. Mathis, 37 Ind. 306-309; Brownfield et al. 
vs. Weicht, 9 Ind. 394; Steinmetz vs. Hammond, 167 Ind. 153- 
159, 78 N. E. 628; Prather vs. Brandon, 44 Ind. App. 45-50, 88 
N. E. 700; McCoy vs. Able, 131 Ind. 417, 30 N. E. 528, 31 N. E. 
453; 11 Cyc. pp. 697 to 701; 15 L. R. A. 273, note. 

If the facts stated in appellant’s plea in abatement are true, then 
the superior court of Marion County had no jurisdiction to hear 
and determine the case. It must follow that the court erred in 
sustaining the demurrer to the plea in abatement, and, if it had no 
jurisdiction to hear and determine the cause, the appointment of 
the receiver was erroneous. If upon the trial of the issues pre- 
sented by the plea in abatement the proof sustains its allegations, 
then this action must abate. The conclusion reached makes it 
unnecessary for us to decide the other questions presented by 
the record. 

Judgment reversed, with instructions to the court below to over- 
rule the demurrer to the plea in abatement. 


oe 


APPELLATE COURT OF INDIANA. 


Division No. 1. 


PRUDENTIAL INS. CO. or America. 


vs. 


SELLERS. (No. 8,076.)* 


1. TRIAL—INSTRUCTIONS—CONSTRUCTION—CURE BY OTHER 
INSTRUCTIONS. 


The failure of an instruction, stating the facts to be proved in order to 
entitle plaintiff to recover on an insurance policy, to state that when 
the policy was issued decedent’s health must have been as described 
in the application, was not prejudicial, where it stated that it must 
be found that plaintiff was entitled to recover, and other instructions 
charged that plaintiff could not recover if decedent was not in good 
health when the policy was issued. 


(For other cases see Trial, Cent. Dig. §§ 705-713, 715, 716, 718; Dec. 
Dig. § 206.) 

2. CONTRACTS--CONSTRUCTION—QUESTIONS FOR JURY. 

The general rule is that the construction of contracts is for the court and 
not the jury. 

(For other cases, see Contracts, Cent. Dig. §§ 767-770, 917, 956, 979, 1041, 
1097, 1825; Dec. Dig. §§ 767-770, 917, 956, 979, 1041, 1097, 1825; Dec. 
Dig. § 176.) 


* Decision rendered, Oct. 17, 1913. 102 N. E. Rep. 804. 
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3. APPEAL AND ERROR—HARMLESS ERROR—INSTRUCTIONS 
—PREJUDICIAL EFFECT. 


The submission to the jury of the question whether an insurance policy 
made the application a part thereof was harmless error, where the 
policy contained an express provision to that effect and the question 
was not disputed, especially as other instructions treated the application 
as a part of the policy. 

(For other — see Appeal and Error, Cent. Dig. §§ 4212-4218; Dec. 
Dig. § 106 


4. INSURANCE—AVOIDANCE OF POLICY FOR MISREPRESEN- 


nee OF INSURED—NECESSITY OF SHOWING 
FRAUD 


Where an insurance policy provides that, in the absence of fraud, the in- 
sured’s statements shall be deemed representations and not warranties, 
it is not enough to show misstatements as to the insured’s health, but 
fraud in the making of such statements must be shown, in order to 
prevent recovery on the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 540, 549; Dec. Dig. § 256.) 


5. INSURANCE—AVOIDANCE OF POLICY FOR MISREPRESEN- 
TATIONS — SUBSTANTIAL TRUTH OF STATEMENTS — 
MATERIALITY. 


Where the answers of the assured in his application are to be construed 
as representations, they need be only substantially true so far as such 
representations were material to the risk. 


(For other cases, see Insurance, Cent. Dig. § 548; Dec. Dig. § 255.) 


6. INSURANCE — ACTIONS ON POLICIES — QUESTIONS FOR 
JURY—TRUTH OF REPRESENTATIONS. 


Whether a representation as to the assured’s health in an application for 
insurance is substantially true is a question for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


7. INSURANCE—AVOIDANCE OF POLICY FOR MISREPRESEN- 
TATIONS — INSURED’S HEALTH — MATERIALITY — “ILL- 
NESS.” 

In determining whether an insurance policy has been avoided for mis- 
representations in the application, a mere temporary indisposition, not 
serious in its nature, cannot be considered an illness and the mete 
calling into a doctor’s office for medicine to relieve such an indispo- 
sition, or a call by the doctor for that purpose, cannot be considered 
an attendance or a consultation by a physician; “illness” means a dis- 
ease or ailment of such a character as to effect the general soundness 
and healthfulness of the system seriously, and not a mere temporary 
indisposition which does not tend to undermine or weaken the con- 
stitution of the insured. 


(For other cases, see Insurance, Cent. Dig. §§ 691, ies: Dec. Dig. § 292.) 
(For other definitions, see Words and Phrases, vol 4, pp. 3390, 3391.) 


8. INSURANCE—AVOIDANCE OF POLICY FOR MISREPRESEN- 
TATIONS—INSURED’S HEALTH—MEDICAL ATTENDANCE. 


Where an insured represented in the application that she had not been 
“attended” by a physician for any “complaint” within three years, the 
fact that she had received two visits from a doctor for a cold did not 
necessitate a finding that the statement was not substantially true, and 
the court did not err in submitting the question to the jury, since 
the jury might infer that the statement was not intended to cover 
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complaints not seriously affecting the general healthfulness of the in- 
sured. 


(For other cases, see Insurance, Cent. Dig. §§ 601, 692; Dec. Dig. § 2092.) 


Appeal from Circuit Court, Marion County; Charles J. Orbi- 
son, Judge. 

Action by Daniel S. Sellers against the Prudential Insurance 
Company of America. From a judgment for plaintiff, the de- 
fendant appeals. Affirmed. 


Wuitcoms, DowpEN & Strout, of Indianapolis, for Appellant. 
GrorcE W. GALvIN, of Indianapolis, for Appellee. 


Horre., P. J. 

This is an appeal from a judgment for appellee, in an action 
brought by him to recover on a life insurance policy by the terms 
of which appellant insured “the joint life” of appellee and his 
wife, Nellie Sellers, for $500, “payable to the survivor of Daniel 
S. Sellers and Nellie Sellers beneficiary.” The complaint is in 
the usual form, and contains a copy of the policy, together with 
a copy of the application indorsed thereon as an exhibit. 

The provisions and conditions of such policy and the applica- 
tion therefor important and necessary to an understanding of the 
questions presented by the appeal are :— 

Provisions of policy: “In consideration of the application for 
this policy, which is hereby made part of this contract, a copy of 
which application is indorsed hereon, and of the payment, in the 
manner specified, of the premium herein stated, hereby insures the 
joint life of the persons herein designated as the insured for the 
amount named herein, payable as specified, subject to the priv- 
ileges and provisions on the second and third pages hereof, 
which are hereby made part of this contract. * * * Entire 
Contract Contained in This Policy—This policy (together with 
the copy of the application indorsed hereon) contains the entire 
contract between the parties hereto, and all statements made by 
the insured shall in the absence of fraud be deemed representa- 
tions and not warranties, and no such statement shall avoid the 
policy or be used as a defense to a claim thereunder unless it be 
contained in the application for the policy and unless a copy of 
such application be indorsed upon or attached to the policy when 
issued.” 

Provision of application: “I hereby declare that all the state- 
ments and answers to the above questions are complete and true, 
and I agree that the foregoing, together with this declaration, as 
well as the statements and answers made or to be made to the 
company’s medical examiner, shall constitute the application and 
become a part of the contract of insurance hereby applied for, 
and it is further agreed that the policy herein applied for shall be 
accepted subject to the privileges and provisions therein contained, 
and said policy shall not take effect until the same shall be issued 
and delivered by the said company, and the first premium paid 
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thereon in full, while my health is in the same condition as de- 
scribed in this application.” 

Declaration of applicant at close of medical examination: 
‘* * * JT hereby declare that all the statements and answers to 
above questions are complete and true, and I agree that they shall 
form a part of the contract of insurance applied for. Dated this 
22d day of Feb., 1910. Nellie Sellers. [Applicant’s Signature. ]” 

Among the questions propounded by the medical examiner and 
answers made thereto by decedent is the following; “ * * * 
Have you been attended by a physician during the past three 
years? On what dates and for what complaints? No.” 

The appellant filed an answer in six paragraphs, five of which 
were affirmative, and set out the several provisions of the policy 
and application above indicated, and each counted upon a separate 
and distinct representation of decedent, alleged to be false and 
fraudulent. We have indicated above the question and the answer 
in the application upon which the third paragraph of such answer 
was predicated. This question and answer is the one on which 
appellant specially relies for a reversal, and it, with the com- 
plaint, will be sufficient to present all the questions involved in the 
appeal. There was a reply in denial to the affirmative answers. 
A trial by jury resulted in a verdict for appellee. A motion for 
new trial was overruled and exceptions properly saved. 


[1] All errors assigned except that on the motion for new trial 
are expressly waived. Of the grounds for new trial appellant 
urges only 4, 5, 6, 7, 8, 32, 33, and 34. The fourth ground calls 
in question instruction No. 4 given by the court on its own motion. 
It is insisted that this instruction purports to set out the facts 
which, if proven by appellee, would entitle him to recover, and that 
it fails to require the jury to find that, at the time the policy 
was delivered and the first premium paid thereon, the health of 
the decedent was in the same condition as described in the appli- 
cation. Among the other facts necessary to be found to authorize 
a verdict for appellee under this instruction was the following, 
viz., “that plaintiff was entitled to receive of and from the de- 
fendant the sum of $500.” ‘This condition in the instruction on 
which a verdict for the plaintiff was made to depend was in the 
nature of a conclusion to be reached by the jury rather than a fact 
to be found by it, yet such a conclusion could be reached only in 
the event that the jury found not only the other requisite facts 
enumerated in the instruction, but all the facts essential to a re- 
covery, including that which appellant insists was omitted. So 
that the instruction, when considered in its entirety and in connec- 
tion with other instructions given in the case, was not subject to 
an interpretation harmful to appellant. 

Other instructions, given by the court on its own motion and 
repeated at appellant’s request, told the jury in express terms that 
if it found that Nellie Sellers was not in good health at the time the 
policy was delivered and the first premium paid, or if they found 
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that, at such time, she “was afflicted with tubercular trouble of the 
lungs,” that appellee could not recover, but that the verdict in such 
case should be for appellant, and that it made “no difference 
whether Nellie Sellers knew that she had tuberculosis or con- 
sumption at that time or not.” (Our italics.) 

[2, 3] Instructions 5, 6, 7, and 8 are addressed to the issue 
presented, respectively, by the second, third, fourth, and fifth 
paragraphs of answer, and each, respectively, undertakes to enu- 
merate the facts necessary to appellant’s recovery under the par- 
ticular answer to which such instruction is addressed, and each 
begins as follows: “If you should find by a fair preponderance of 
the evidence that the application made by said Nellie Sellers for 
insurance was, by the policy of insurance, made part thereof.” It 
is contended by appellant in effect that by this provision, found in 
each of said instructions, the court permitted the jury to construe 
the policy of insurance, and that this was the business and duty of 
the court; that the court alone should say what was the legal 
effect of the language of the policy. 

There can be no doubt but that, generally speaking, the con- 
struction of contracts is for the court and not the jury. Erie 
Crawford Oil Co. vs. Meeks, 40 Ind. App. 156, 164, 81 N. E. 518; 
Goodbar vs. Lidikey, 136 Ind. 1, 3, 35 N. E. 691, 43 Am. St. Rep. 
296; Regan vs. Sheets, 130 Ind. 185, 189, 29 N. E. 1065, and 
authorities there cited; Mondamin, etc., Dairy Co. vs. Brudi, 163 
Ind. 642, 648, 72 N. E. 643. We think, also, that the instructions 
in question are each technically incorrect and open to the objec- 
tions urged against them. However, the policy itself expressly 
provides, as above indicated, that the application “is made part of 
this contract, a copy of which * * * is indorsed thereon.” 
This provision of the policy was not disputed. The policy was 
admitted in evidence, and there was no question or issue raised as 
to the presence therein of such provision or as to its validity or 
meaning. In other words, it was admitted, in effect, that by the 
terms of the policy the application was made part thereof, and 
therefore such question could be determined but one way whether 
by court or jury; and the possibility of harm or prejudicial error 
having resulted to appellant on account of such instructions con- 
taining such provision is so remote that a reversal of the case, on 
such ground, in our judgment would be a clear violation of both 
the letter and spirit of section 407, Burns 1908. 

Our conclusion that no possible harm could have resulted from 
such instructions is strengthened and made certain by the other 
instructions given in the case, which expressly and affirmatively 
told the jury that, if it found certain facts to be true, it should 
find for the appellant. These instructions necessarily involved a 
construction of the language of the policy of insurance by the 
court which made the application a part thereof, and, in some 
respects, several of such instructions were more favorable to ap- 
pellant than the law warranted. 
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Finally it is urged that the verdict is not sustained by sufficient 
evidence and is contrary to law. It is contended that the evidence, 
especially that addressed to the issue presented by the third 
paragraph of answer, is without conflict, and that the question of 
its preponderance or weight is not involved. As before indicated, 
the theory of this paragraph is that the policy of insurance was 
fraudulently procured by the decedent, in that she, in her applica- 
tion, answered falsely the question propounded by the examining 
physician before set out herein, and that the answer to such 
question was material and induced the appellant to write the in- 
surance. As applicable to this issue, it is insisted by appellant that 
the undisputed evidence of appellee, when testifying in his own 
behalf, shows that the decedent was visited at her home for a 
cold by a physician, probably twice, in October before she made 
her application for insurance, and that another witness testified 
that some time in October beforg the decedent’s death in August, 
at a time when the witness and decedent were employed at a cotton 
mill, the decedent had been complaining for several days and one 
morning before they went to work told the witness that she had 
been to the doctor’s before she came to work that morning and 
showed the witness her medicine. 

[4] If the terms of the policy herein sued on were such as to 
require us to construe decedent’s said answer as a warranty, and 
such were the theory of appellant’s defense, the evidence above 
quoted if undisputed, and supplemented by proof showing that 
appellant had elected to avoid the policy and had seasonably re- 
turned, or offered to return, the premium received, would force 
us to accept as correct appellant’s contention. The policy sued on, 
however, expressly provides that all statements made by the in- 
sured in the absence of fraud should be deemed presentations and 
not warranties. This provision of the policy is important and of 
controlling influence on the question under discussion. By each 
of its said answers herein, the appellant recognized the force and 
importance of such provision by setting it out therein and by 
taking on itself the burden of proving that the alleged false rep- 
resentations set up in such answers, respectively, were fraud- 
ulently made. Hence it was not enough for appellant, under its 
said third paragraph of answer, to make the proof above indi- 
cated ; but it was required to go further with its proof and show 
the other essentials of the fraud charged in the making of such 
answer. 

[5] Where “the answers of the assured in his application can 
be construed as representations merely, the need be only sub- 
stantially true so far as such representations were material to the 
risk.” Catholic Order of Foresters vs. Collins, 99 N. E. 745-748, 
and authorities there cited. 


[6] In this connection it is insisted by appellant, in effect, that 
this court must hold as a matter of law that said answer was 
material. Appellant is supported in this contention by. the case 
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of Fidelity, etc., vs. McDaniel, 25 Ind. App. 608-620, 57 N. E. 
645, and authorities there cited. There are, however, authorities 
in other jurisdictions which hold, and some in our own state which 
seem to indicate, that such question is one for the jury so that 
the correct rule to follow in the determination of such questions is 
left in doubt and uncertainty. Our examination of these author- 
ities, however, convinces us that they all agree that the question 
whether such a representation is substantially true or not is a 
question for the jury. See Fidelity, etc., vs. McDaniel, supra, 25 
Ind. App. 619, 57 N. E. 645, and authorities there cited. 

[7] We think that it may also be stated that both of said Courts 
of Appeal of this state, and the Appellate tribunals of other juris- 
dictions, agree that: “A mere temporary indisposition, not serious 
in its nature, * * * cannot be considered an illness, and the 
mere calling into a doctor’s office for some medicine to relieve 
such temporary indisposition, or the calling at the home of the 
insured by the doctor for the same purpose, cannot be considered 
an attendance by a physician, nor a consultation with a physician, 
within the meaning of the question. ‘Illness’, as used, means ‘a 
disease or ailment of such a character as to affect the general 
soundness and healthfulness of the system seriously, and not a 
mere temporary indisposition which does not tend to undermine 
and weaken the constitution of the insured.’” Fidelity, etc., Life 
Ins. Ass’n vs. McDaniel, supra, 25 Ind. App. 615, 57 N. E. 647, 
and authorities there cited. 

[8] In view of these holdings, we are not prepared to say that 
the evidence above quoted on which appellant relies was sufficient 
to necessitate a finding by the jury that the decedent’s answer that 
she had not been “attended” by a physician within three years for 
any “complaint” was not substantially true. We think the jury 
might have inferred from the question propounded, and from 
decedent’s answer thereto, that she interpreted the question as 
meaning and intending to inquire whether or not within said 
period she had been “attended” by a physician for any “com- 
plaint” of such a character as to affect the general soundness and 
healthfulness of the system seriously, and that such question was 
not intended to include a visit by decedent to a physician or a 
visit or two by the physician at the home of decedent for a mere 
temporary indisposition which was not regarded by either the 
insured or her physician as being of such serious character as 
in any way to undermine or weaken the constitution. 

This court had before it, in the case of Metropolitan Co. vs. 
Johnson, 49 Ind. App. 233, 246, 94 N. E. 785, 790, the question 
now under consideration and reached a conclusion adverse to 
appellant’s contention. In the discussion thereof, Felt, J., in the 
opinion said: “True, her answer, ‘None,’ to a question calling 
for the names of physicians who had treated her within two 
years last past, and for what complaints, was not literally true; 
but we have construed her answers as representations and not as 
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warranties, and she may have honestly interpreted this to mean 
treatment for any serious disease.” 

We are aware that there is some apparent conflict between 
the language quoted and some expressions of this court in the 
case of Fidelity, etc., Co. vs. McDaniel, supra; but the case of 
Metropolitan, etc., vs. Johnson, is the last expression of this court 
on this subject and has the implied approval of the Supreme Court, 
a petition to transfer such case having been denied by that court. 
Hence, to the extent that the expressions of the court in the case 
of Fidelity Co. vs. McDaniel, supra, is in conflict with the holding 
of the court in Metropolitan Co. vs. Johnson, the former is over- 
ruled by the later case. For this reason, and for the further 
reason that we believe that the later expressions of the court on 
this subject are supported by reason and authority, we are satis- 
fied to follow it. 

Finding no available error in the record, the judgment below is 
affirmed. 
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COURT OF APPEALS OF KENTUCKY. 


SEA 
vs. 
CONRAD 


1. INSURANCE—RIGHT TO PROCEEDS—EFFECT OF DIVORCE— 
LIFE INSURANCE POLICY. 

Under Civ. Code Prac. § 425, and Ky. St. § 2121, both of which provide that 
the judgment of divorce shall contain an order restoring to each party 
the property which either had obtained from the other by reason of 
the marriage, a divorced wife is not entitled to the proceeds of a life 
insurance policy in which she was named beneficiary and which was 
paid up at the time of the divorce, the dividends thereafter being col- 
lected by the husband, even though the wife was allowed to retain pos- 
session of the policy itself, since the proceeds of such a policy were 
property at the time the divorce was granted. 


(For other cases, see Insurance, Cent. Dig. §§ 1461-1468; Dec. Dig. § 585.) 
2. DIVORCE—EFFECT UPON PROPERTY RIGHTS—PROPERTY 
NOT DISPOSED OF BY DECREE. 


Where the order of restoration of property in the divorce decree required 
by Civ. Code Prac. § 425, is merely formal or none is made, the ques- 
tion as to what property shall be restored by either party may be 
settled by subsequent proceedings. 


(For other cases, see Divorce, Cent. Dig. §§ 718-721; Dec. Dig. § 254.) 


3. INSURANCE—RIGHT TO PROCEEDS—LIFE POLICY—CONDI- 
TIONAL BENEFICIARIES. 

Where a paid up life insurance policy was payable to the wife of the in- 
sured with the condition that if she should die before the insured it 


* Decision rendered, Oct. 1, 1913. 159 S. W. Rep. 622. 
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should be paid to their children, and the parents were subsequently 
divorced so that the wife lost her right to the policy, the children 
did not thercby become entitled to the proceeds, since the condition 
upon which they were to become beneficiaries was not fulfilled, but 
the amount should be paid to the administrator of the insured’s estate. 


(For other cases, see Insurance, Cent. Dig. §§ 1461-1468; Dec. Dig. § 585.) 


Appeal from Circuit Court, Jefferson County, Common Pleas 
Branch, First Division. 

Suit by Eva Conrad against the Mutual Benefit Life Insurance 
Company, to which Andrew M. Sea, Jr., as administrator of 
Henry Conrad, deceased, and the children of Henry Conrad, 
were made parties. Decree for the plaintiff, and Andrew M 
Sea, Jr., appeals. Reversed and remanded. 


Wison D. Crass, of Louisville, for Appellant. 
J. R. Durrin, S. M. Saprnsky, and Pavt, BLAcKwoonp, all of 
Louisville, for Appellee. 


SETTLE, J. 

This suit was brought by appellee, Eva Conrad, against the 
Mutual Benefit Life Insurance Company, of Newark, N. J., to 
recover $5,000, with interest, claimed on policy No. 117,140, is- 
sued by it February 4, 1884, upon the life of her former husband, 
lienry Conrad, who died April 11, 1911. The policy is what is 
known as a ten-year term policy; that is, in consideration of the 
payment, February 4, 1884, of a premium of $310.55, and the 
payment of a like sum on the 4th day of February in each fol- 
lowing year, until ten full premiums were paid, the insurance 
company, by the terms of the policy, agreed to pay the sum of 
$5,000 to the appellee, Eva Conrad, the beneficiary named therein, 
within sixty day after due notice and satisfactory proof of the 
death of the insured, Henry Conrad. It is alleged in the petition 
that the insured, Henry Conrad, paid each of the annual premi- 
yn for ten years as it became due. The answer of the Mutual 

life Insurance Company admitted the contract of insurance, as 
contained in the policy, but denied that the appellee, Eva Con- 
rad, was entitled to the proceeds thereof, and alleged that such 
proceeds should be paid to the children of Henry Conrad, who 
were, by its cross-petition, made parties to the action and called 
upon to assert their claim thereto. It was permitted to pay into 
court the amount due upon the policy. Thereafter the appellant, 
Andrew M. Sea, Jr., administrator of the estate of Henry Con- 
rad, deceased, filed a petition asking that he be made a party de- 
fendant and that same be taken as his answer and counterclaim 
to appellee’s petition and cross-petition against the insurance 
eompany and children of Henry Conrad. The answer contains 
several paragraphs, in one of which the administrator denies 
that the appellee or children of Henry Conrad are entitled to the 
proceeds of the policy. In another, he sets up and pleads that, 
in an action for divorce between appellee and Henry Conrad, 
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deceased, instituted, in 1895, in the chancery branch of the Jeffer- 
son Circuit Court, judgment was entered divorcing the parties, 
granting appellee $7,000 alimony, and restoring to each all prop- 
erty and property rights acquired from the other by or in consid- 
eration of the marriage; and that, though by virtue of her being 
at the time of the issuance of the policy the wife of Henry Con- 
rad, she was named therein as the beneficiary, by the judgment 
referred to and by reason of section 425, Civil Code, and sec- 
tion 2121, Kentucky Statutes, appellee was divested of the 
beneficial interest she took under the policy, and same was vested 
in Henry Conrad; and that thereafter, on April 30, 1897, 
Henry Conrad, in pursuance of this right, made demand upon 
the insurance company for the dividend then due upon it as a 
paid-up policy, and thereafter repeated such demands, at the ac- 
crual of the subsequent dividends thereon, until his death, which 
dividends were, as demanded, paid to him by the insurance com- 
pany. In still another paragraph of the administrator’s petition, 
answer, counterclaim, and cross-petition, it was alleged that the 
insurance policy in question became by the rendition of the judg- 
ment of divorce, and continued until his death, the property of 
Henry Conrad, for which reason it was claimed by the adminis- 
trator as assets of his estate, which he, the administrator, was 
entitled to receive and apply, if necessary, to the payment of 
the decedent’s debts, or distribute as required by the laws of 
the state. Appellee, Eva Conrad, filed a demurrer to the peti- 
tion, answer, counterclaim, and cross-petition of the adminis- 
trator’s claim, and directed the receiver of the court to pay ap- 
pellee, Eva Conrad, the amount of the policy theretofore paid hy 
the insurance company into court. From the judgment mani- 
festing these several rulings, the administrator has appealed. 

[1] In our opinion, the policy in question is property. It be- 
came a “paid-up” policy on the 4th of February, 1895, the date 
of the maturity and payment of the tenth and last premium, and, 
though the judgment of divorce was rendered November 30, 
1895, it is admitted that every dividend, beginning with the 
first one of February 4, 1896, declared on the policy after it 
became a “paid-up” policy, as received by Henry Conrad down 
to the time of his death. It is apparent, therefore, that the policy, 
and Henry Conrad’s beneficial interest therein at the time of the 
granting of the divorce, was not only property, but that it was 
an investment from which he derived an annual profit, from the 
time it became a “paid-up” policy until his death. 

If correct in this conclusion, the question then arises: What 
legal effect had the judgment of divorce upon the rights of the 
parties with respect to this policy or its proceeds? Did the bene- 
ficial interest given the wife by the policy continue after the 
divorce, or was it divested by the divorce and vested in the hus- 
band? This question, as raised by a state of facts such as are 
here presented, has never been passed on by this court; and as 
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we have not been favored by appellee’s counsel with a brief con- 
taining their view of the case, and the record does not contain 
the written opinion it indicates was delivered by the judge of 
the circuit court at the time of deciding the case, we are not 
advised as to the ground upon which he adjudged appellee en- 
titled to the proceeds of the policy in controversy. We assume, 
however, that, in so holding, that court followed the doctrine 
announced in Phoenix Mutual Life Ins. Co. vs. Dunham, 46 
Conn. 79, 3 Am. Rep. 14; McKee vs. Phoenix Ins. Co., 28 Mo. 
383, 75 Am. Dec. 129; Mergen a vs. Overhise1, 63 Ohio St. 
77,57 N. E. 965, 50 L. A. 552, 81 Am. St. Rep. 612; Conn. 
Mutual Life Ins. Co. vs “Siete, 94 U. S. 457, 24 L. Ed. 251, 
which, in substance, hold: : That, where the policy of insurance is 
an “old line” policy, in the absence of a provision in the contract 
to the contrary, the designation of a beneficiary, valid in its ex- 
ception, remains so, although the insurable interest or relation- 
ship of the beneficiary has ceased; therefore, that the wife’s 
interest in such a, policy, payable to her, is not affected by a 
divorce. We have never given our approval to this doctrine, 
nor have we expressly disapproved it, except with respect to 
mutual benefit associations. It was held inapplicable in Green 
vs. Green, 147 Ky. 608, 144 S. W. 1073, 39 L. R. A. (N. 
370, wherein it is said: “Without approving of the rule applied 
by some courts in the case of ordinary life insurance companies, 
we are of the opinion that there is every reason why a different 
rule should prevail in the case of mutual benefit societies. The 
latter are organized for the benefit of the members, their fami- 
lies, and those dependent upon them. ‘To permit the benefits to 
be paid to those who at one time sustained such relation, but did 
not sustain that relation at the time of the member’s death, 
would be to frustrate the purpose of the society. In other words, 
to entitle one to receive the proceeds of a certificate in a fraternal 
society, he must, unless the contract or charter and by-laws 
provide otherwise, bear the required relation at the time of the 
member’s death. That being true, we are of the opinion that 
the divorce operated to revoke the designation of appellant as 
the beneficiary in the certificate in question, and to substitute 
decedent’s mother in her place.” 

We are of opinion that the question here involved is controlled 
by the provisions of section 425, Civil Code, and section 2121, 
Kentucky Statutes. Though not in all respects ident-cal in 
language, these sections are identical in meaning; hence in this 
connection it will be sufficient to quote either. Section 425, 
Civil Code, provides: “Every judgment for a divorce from the 
bond of matrimony shall contain an order restoring any prop- 
erty not disposed of at the commencement of the action, which 
either party may have obtained, directly or indirectly, from or 
through the other, during marriage, in ‘consideration or by rea- 
sen thereof; and any property so obtained, without valuable 
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consideration, shall be deemed to have been obtained by reason 
«it marriage. The proceedings to enforce this order may be by 
petition of either party, specifying the property which the other 
has failed to restore; and the court may hear and determine the 
same in a summary manner, after ten days’ notice to the party 
so failing.” 

It is manifestly the meaning of the Code that the judgment of 
divorce operates to restore to the divorced parties the title to 
such property as either may have obtained from or through the 
other, during marriage, “in consideration or by reason thereof” ; 
and this is true whether the return of the property is ordered by 
the judgment of divorce, or in a subsequent proceeding. 

[2] If the order of restoration be, as is often the case, merely 
formal, or none is made when the divorce is granted, any ques- 
tion as to what property shall be restored by either party to the 
other may be settled by subsequent proceedings. Williams vs. 
Gooch, 3 Metc. 487; Smith vs. Smith, 56 S. W. 968, 22 Ky. 
Law Rep. 225; Bennett vs. Bennett, 95 Ky. 545, 26 S. W. 392, 
16 Ky. Law Rep. 72; Johnson vs. Johnson, 96 Ky. 391, 29 S. W. 
322, 16 Ky. Law Rep. 660. 

There can be no doubt of the fact that appellee was, by the 
terms of the policy issued upon the life of Henry Conrad, named 
therein as the beneficiary because she was his wife and by rea- 
son thereof had an insurable interest in his life. It is patent, 
therefore, that whatever interest or right she then had or took 
under the policy was acquired in consideration or by reason of 
her marriage to Henry Conrad. The interest or right she thus 
acquired was destroyed by the judgment of divorce which op- 
erated, by virtue of its terms and the provisions of the Code, 
to divest her of it. It is not material that there was never an 
actual return of the policy by her to her former husband, or that 
its return was never demanded by him. The mere physical re- 
tention of the policy by her, whether intentional or otherwise, did 
not confer upon her any right to it, and the fact that she never 
demanded or received the dividends that accrued and were paid 
upon it, and that they were demanded and received by Henry 
Conrad as long as he lived, shows that each of them understood 
that she no longer had any interest in the policy. The policy 
was merely evidence of the contract with the company, upon 
which its liability could not be enforced until the death of Henry 
Conrad. Had he, at any time after his divorce from appellee, 
instituted proceedings for that purpose, he might have com- 
pelled the delivery to him of the policy; but his failure to do so, 
whether it arose from a disinclination to have further litigation 
with his former wife, or other cause, in view of his continued 
collection of the dividends thereon, is not to be taken as evi- 
dencing his recognition of her right to it; nor is his adminis- 
trator, by reason thereof, now estopped to claim its proceeds. 

While appellee at no time subsequent to the divorce and be 
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fore Henry Conrad’s death had an insurable interest in his life, 
it is unnecessary to determine whether that fact, of itself, was 
sufficient to divest her of any interest in the policy of insurance; 
it is sufficient to place our decision, as we do, on the ground that 
she was divested of such interest by the judgment of divorce, 
and the effect section 425 of the Code compels us to give it. 

Appellee urges no equitable claim or right to any part of the 
proceeds of the policy, such as might have existed in her favor 
if he had paid the premiums on it, or that she is entitled to re- 
imbursement out of the proceeds for money or property of hers 
which Henry Conrad failed or refused to restore to her follow- 
ing the divorce; but her only claim to the proceeds of the policy 
rests upon the naked ground that she is entitled thereto, because 
of the fact that she is named in the policy as beneficiary, and 
the further fact that, notwithstanding the divorce, she has re- 
tained possession of the policy. 

In Leaf et al. vs. Leaf, 92 Ky. 166, 17 S. W. 354, 854, 13 Ky. 
Law Rep. 46, the divorced wife, after the death of the former 
husband, was allowed to share equally with her children the pro- 
ceeds of an insurance certificate or policy, issued by a fraternal 
society on the life of the husband, although, following the 
granting of the divorce, he procured of the society a new certifi- 
cate payable to another as beneficiary. But the reasons of the 
court and soundness of the grounds for so holding will fully 
appear from the following excerpt from the opinion: “It is ar- 
gued that there is no widow surviving the deceased by reason of 
the divorce granted by the chancellor, by which the marriage tie 
was severed. It has been held that the policy of insurance on 
the life of the husband for the benefit of the wife was not for- 
feited by reason of a divorce subsequently obtained, but that 
the right of the wife still continued. Goldsmith vs. Union 
Mut. Life Ins. Co., 17 Abb. N. C. (N. Y.) 15. Whether this is 
the correct doctrine is not necessary to be determined, as in this 
case the appellee, although divorced, whose earnings contributed 
to keep the insurance alive, and who divided the estate to which 
she had title with her husband when the divorce was granted, 
on the idea that she was invested with a beneficial interest in 
this fund, should enjoy its benefits equally with her children, and 
as the appellants are not entitled they have no right to com- 
plain.” 

In Dunker vs. Schuff, 134 Ky. 192, 119 S. W. 742, we held 
that where money given to a wife by her mother went into her 
husband’s property, and he received the benefits thereof, and 
her savings also went into his property, in a proceeding by the 
husband under section 425, Civil Code, after divorce by the wife, 
to have restored to him property conveyed by him to the latter 
in consideration of the marriage, such restoration should be ad- 
judged by the chancellor only after a balancing of the equities 
between them. The property involved in this case was a piece of 
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real estate in the city of Louisville.and a paid-up policy of insur- 
ance on the life of the liusband, and the judgment required an 
equal division of the proceeds of the policy and real estate be- 
tween the divorced parties.: 

The principle announced in Leaf et al. vs. Leaf, and Dunker 
vs. Schuff, supra, is recognized in the following cases, also de- 
cided by this court: Lankford vs. Lankford, 117 S. W. 962; 
Thomason vs. Thomason, 142 Ky. 177, 134 S. W. 161; Golding 
vs. Golding, 82 Ky. 51; Irwin vs. Irwin, 107 Ky. 24, 52 S. W. 
927, 21 Ky. Law Rep. 622. 

No such equities, as existed in behalf of the divorced wives in 
the cases, supra, are presented in appellee’s behalf in the instant 
case. She does not claim to have paid any of the premiums on 
the policy on the life of her former husband, or that he ever 
received or had the benefit of any money or property of hers, 
and her demurrer to the pleading of the administrator admits 
the truth of its allegations as to the judgment of divorce and its 
legal effect upon the property rights of the parties. This being 
true, we must conclude that by virtue of that judgment and the 
provisions of section 425, Civil Code (section 2121, Ky. Stats.), 
she was divested of any beneficial interest in the proceeds of the . 
policy in controversy and that the circuit court erred in adjudg- 
ing her entitled to same. 

[3] We are also of opinion that the children of Henry Con- 
rad were properly refused the proceeds of the policy. By the 
terms of that intrument they could only become beneficiaries in 
the event of the death of appellee before that of their father. 
As that contingency did not occur, and appellee, the original 
beneficiary, was deprived of any interest in the proceeds of the 
policy by the judgment of divorce, the right and title thereto, 
upon the death of the insured, passed under the statute to his 
administrator, who is now entitled to receive same. 

For the reasons indicated, the judgment is reversed, and cause 
remanded for the rendering of such judgment and further neces- 
sary proceedings as will accord with the opinion. 
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SUPREME COURT OF TENNESSEE. 


MARQUET 
vs. 


ETNA LIFE INS. CO.* 


zt ——e INTEREST—DATE OF TERMINA- 
ION. 


Where a life insurance policy for a term of 10 years provided that at the 
expiration of the term a new policy for an equal amount would be 
issued without medical re-examination subject to the premium for the 
age then attained by insured, providing the expiring policy was re- 
turned to the company, and that the surplus under the expiring policy 
would be applied to reduce the premium on the new policy to the rate 
charged in the first policy, a rider attached to the policy at the ex- 
piration of the term, providing that, the surplus having been found 
sufficient to reduce the premium during the ensuing term of I0 years 
to the amount named as premium in the policy, it was unnecessary to 
return the policy for the issue of a new policy until the expiration 
of 10 years from the date of the rider, provided the premium was 
paid and that all the other conditions, provisions, and requirements of 
the policy continued in force, extended the obligations of the company 
for an additional 10-year term, and made the original policy operative 
for 20 instead of Io years, and therefore the beneficiary’s insurable 
interest was to be tested as of the date of the original contract and 
not as of the date of the rider. 


(For other cases, see Insurance, Cent. Dig. §§ 168-171; Dec. Dig. § 123.) 


2. INSURANCE—INSURABLE INTEREST—HUSBAND AND WIFE. 

A husband and wife have each a reciprocal insurable interest in the life of 
the other. 

(For other cases, see Insurance, Cent. Dig. §§ 158-162; Dec. Dig. § 116.) 


3. INSURANCE—CONSTRUCTION—RIGHTS OF BENEFICIARIES. 


Where a life insurance policy was made payable to insured’s wife, or in the 
event of her death before that of insured to his heirs, executors, ad- 
ministrators, or assigns, her rights were so far vested that they could 
not, during her life, be divested without her consent. 


(For other cases, see Insurance, Cent. Dig. § 1470; Dec. Dig. § 586.) 


4. INSURANCE—PROCEEDS—WIFE’S SEPARATE ESTATE. 


Where an insurance policy was made payable to insured’s wife, delivered 
to her, and she paid the premiums thereon, this was a settlement by the 
husband upon the wife, and created in her a separate estate, and the 
company therefore properly treated her as having the sole right of 
the surplus created by the premiums. 


(For other cases, see Insurance, Cent. Dig. §§ 1461-1468; Dec. Dig. § 585.) 


5. INSURANCE—INSURABLE INTEREST—NECESSITY. 


A lack of insurable interest by the beneficiary in the life of the insured, 
where the insurance is taken out and paid for by the beneficiary as a 
speculation, vitiates the contract, especially in view of Acts 1895. c. 
160, § 2, as amended by Acts 1899, c. 31, defining a contract of insur- 
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ance as an agreement by which one party for a consideration promises 
to pay money or its equivalent, or to do some act of value to the in- 
sured upon the destruction or injury, loss or damage, of something in 
which the other party had an insurable interest, and Shannon’s Code, 
§ 3159, providing that all contracts founded in whole or in part on 
a gambling or wagering consideration shall be void to the extent of 
such consideration. 


(For other cases, see Insurance, Cent. Dig. § 165; Dec. Dig. § 119.) 


6. INSURANCE—INSURABLE INTEREST—HUSBAND AND WIFE 
—EFFECT OF DIVORCE. 


A life insurance contract naming insured’s wife as beneficiary, was not 
invalidated by the subsequent divorce of the husband and wife. 


(For other cases, see Insurance, Cent. Dig §§ 168-171; Dec. Dig. § 123.) 
7, DEATH—PRESUMPTION FROM ABSENCE. 


Where a wife procured a divorce and the decree enjoined the husband 
from attempting to have any relations with her or the minor children, 
and he thereafter left C., where his wife and children resided, and for 
some time resided in O., which place he subsequently left, evidence 
that he had not been heard from in C. by any member of his immediate 
family or others for seven years, with no evidence as to any inquiry 
made concerning him at O., his last known place of residence, was 
insufficient to raise a presumption of death. 


(For other cases, see Death, Cent. Dig. §§ 1-3; Dec. Dig. § 2.) 


8 EVIDENCE—“‘PRESUMPTION”—WHAT CONSTITUTES. 


A “presumption” is a conclusion reached by means of the weight of proven 
circumstances, and before it can exist the circumstances which attend 
must be in evidence. 


(For other cases, see Evidence, Cent. Dig. § 73; Dec. Dig. § 53.) 
5 


(For other definitions, see Words and Phrases, vol. 6, pp. 5535- 
pp. 7761, 7762.) 


9. EVIDENCE—CIRCUMSTANTIAL EVIDENCE—WEIGHT AND 
SUFFICIENCY. 

Proof of an essential fact must be had, either direct or positive by witness- 
es who know the fact, or circumstantial by witnesses who know and 
testify to facts which tend to establish or prove the essential fact, and 
only when the circumstances are, in the judgment of the court or jury, 
such as usually or necessarily attend the essential fact are they suf- 
ficient in law to warrant a verdict; judgment or decree establishing a 
fact which has not been proved by direct or positive evidence. 


(For other cases, see Evidence, Cent. Dig. §§ 2436; Dec. Dig. § 587.) 


537; vol. 8, 


Appeal from Chancery Court, Hamilton County; T. M. Mc- 
Connell, Chancellor. 

Action by Rebecca L. Marquet against the Attna Life Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. 
Reversed and remanded. 


PRITCHARD, ALLISON & Lyncu, of Chattanooga, for Appellant. 
S1zEr, CHAMBLISS & CHAMBLISS, of Chattanooga, for Appellee. 


BucHANAN, J. 
This suit is based upon an insurance contract. The breach 
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relied on is the failure to pay $2,000, the amount of the policy, 
upon proof of death of the insured. 

The defenses are two: First, that the payee or beneficiary in 
the policy sued on at, the date of its issuance, had no insurable 
interest in the life of the insured, and the contract sued on is 
therefore a wagering one and unenforceable; second, that the 
proofs do not show the death of the insured, and therefore no 
breach is shown justifying a recovery. 

There was a decree below for $2,132.50 and costs, from which 
the insurance company appealed, and has here assigned error 
based on the defenses above. 

At the time of the issuance of the policy sued on, complainant 
was the lawful wife of Gus Marquet, and his was the life in- 
sured. The policy was issued April 7, 1893, and soon thereafter 
it was delivered to complainant, who paid all premiums which 
became due upon it after its issuance. Three years and over after 
its issuance on, to wit, April 21, 1898, at the suit of complainant, 
she was granted an absolute divorce from Gus Marquet by the 
Chancery Court of Hamilton County upon the ground of habitual 
drunkenness by Gus Marquet after his marriage to her, failure 
by him to provide for her and her children by him, etc. There 
followed an entire estrangement between Gus Marquet and com- 
plainant and her children. The latter were two sons, respectively, 
about 21 and 20 years of age, and a daughter about 18 years old 
at the time of the divorce. The children were in sympathy with 
the mother in that suit. 

Prior to the divorce, for many years, the home of the family 
and of Gus Marquet had been in Chattanooga, Tenn., but soon 
after the divorce, or during the years 1898 or 1899, he left Chat- 
tanooga, and took up his residence at Oakdale, Tenn., where he 
remained until about the vear 1900, when he left Oakdale for a 
trip to New Orleans, and has not, as complainant insists, been 
heard from directly since that time, except through a letter sup- 
posed to have been from him, addressed to one of his nephews 
residing in Chattanooga in the year 1904. By one rumor he is 
said to have been seen in Detroit, Mich., by another in Mem- 
phis, Tenn., but the persons said to have seen him are not exam- 
ined as witnesses; nor do the dates appear when they claim to 
have seen him. 

[1] The policy in suit, by its terms, was to live for a period 
of ten years from its date, in consideration of a fixed semiannual 
premium to be paid the company. But it provided that at its ex- 
piration it might be renewed by the issuance of a new policy, 
as follows :— 

“Sec. 2. At the expiration of the term of ten years under this 
policy and others of a similar form which may be issued to suc- 
ceed it, said company will issue a new one of an equal amount 
without medical re-examination, subject to the premium for the 
age then attained by the insured, providing such expiring policy 
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is returned to the office of the company for this purpose before 
its expiration, and the surplus under the latter will be applied 
toward reducing the premium in the new one to the rate charged 
in the first policy; but, should such surplus be insufficient to 
reduce the premium to said rate, it shall be optional with the 
insured to pay the premium required for the said new policy 
after the surplus from the expiring one has been applied, or 
reduce the amount of the insurance and continue previous pay- 
ments. The said new policy will be dated and the first pre- 
mium thereon become due at the expiration of the term of the 
last preceding policy, and will be written for a term of ten years 
from such date, unless the insured has attained the age of sev- 
enty, in which case the new policy will be written for the re- 
minder of life.” 

The policy sued on was never renewed by the issuance of a 
new one, as provided by section 2 above set out, but on the last 
day of its life as originally written, its life was prolonged or 
extended by agreement between complainant and the company 
by attaching to the policy sued on and originally issued what is 
called a “rider” signed by one of the officers of the company, 
thereunto authorized in the following words and figures :— 
“Form No. 222. 

“M. G. Bulkeley, Pres. 
“J. L. English, H. W. St. John, 
Secretary. Actuary. 
“Frank Bushnell, C. E. Gilbert, 
Agency Secy. Ass't Secy. 
“7Etna Life Insurance Company. 


“Hartford, Conn., April 7, 1903. 


“Renewable-Term Policy No. 216,338, issued by the Aitna 
Life Insurance Company, on the life of Gus Marquet, having 
this day completed a term of ten years, and the surplus existing 
under it having been found sufficient to reduce the tabular pre- 
mium for the present age during the ensuing term of ten years 
to the amount named as premium in said policy, therefore it is 
unnecessary to return said policy for the issue of a new policy 
until the expiration of ten years from the date of this instrument, 
provided the premium expressed in said policy continue to be 
paid in each and every year before 5 o’clock p. m. of the days 
therein named for such payment, and that all the other conditions, 
provisions, and requirements of said policy continue in force. 

“J. L. English, Secretary. 

“Nash.” 


If there had been a renewal under section 2, the old policy 
would have been returned to the office of the company before 
its expiration, to the end that the company might issue a new 
one. This was not done. Complainant retained the old policy, 
and the company sent the rider to be attached to the old policy. 
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Moreover, by the plain terms of the rider, the company waives 
the return of the old policy, and prolongs its life, or makes it 
the measure of rights between complainant and the company for 
ten years from the date when it would otherwise have expired. 
The legal effect of the rider was to make the original policy 
operative for twenty instead of ten years from its date. 

A question much similar in some respects to the one here was 
presented to this court in First National Bank vs. Guaranty Co., 
110 Tenn. 25, 75 S. W. 1080, 100 Am. St. Rep. 765, where it was 
said : 

“Now, it is true that the renewal certificate is a new contract, 
but it is only a new contract as respects time; that is to say, 
it extends the indemnity provided by the old contract to a new 
period of time-—May 1, 1899, to May 1, 1900. The parties them- 
selves understood there was only one bond and one penalty.’ 

The question in the present case is clearly distinguishable from 
that presented to the court in Life Insurance Co. vs. Galbraith, 
115 Tenn. 471, 91 S. W. 204. There the Insurance Company 
defended upon the ground that the insured had made fraudulent 
musrepresentations in respect of his health, in an application to 
the company to reinstate a policy which had lapsed on account 
of his failure to pay a premium, and this court held :— 

“By his failure to comply with the condition upon which it 
could be kept alive he has ipso facto forfeited all rights under the 
policy. As to him, it is as if it had never been written. If any 
benefit accrue to him therefrom, it must be revitalized, and this 
can be done only with the consent of the company. When it is 
done, then it becomes a new assurance—a new contract—as if 
the policy then was for the first time issued,” etc. 

But in the present case, there was no forfeiture during the first 
ten years of the policy sued on. All the premiums called for by 
it were paid at maturity; and out of these a surplus was created 
in favor of he beneficiary sufficient to reduce the premium re- 
quired by the company during the second term of ten years, 
even considering the ten years’ increase in the age of the insured, 
to the same amount, semiannually, as was required during the 
first ten-year period. 

[2] Upon the issuance of the policy for the first ten-year 
period, the complainant, then being the wife of the insured, had 
an insurable interest in his life. Husband and wife, beyond all 
question under the authorities, have each a reciprocal insurable 
interest in the life of the other. Conn. Mutual Life Ins. Co. vs. 
Schaefer, 94 U. S. 457, 24 L. Ed. 251; Cooley’s Briefs on the 
Law of Insurance, 185, and cases cited. 

[3] The policy as originally issued was payable to complain- 
ant, or, in the event of her death before that of the insured, to 
his heirs, executors, administrators, or assigns; and, under it, 
her rights were so far vested that they could not, during her 
life, be divested without her consent. Gosling vs. Caldwell, 69 
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Tenn. (1 Lea) 455, 27 Am. Rep. 774; Trust Co. vs. Bank, 123 
Tenn. 625, 134 S. W. 311. 

[4] Though the insurance evidenced by the policy had been 
originally accomplished by a contract between the company and 
Gus Marquet, yet it is clear upon this record that he, she, and 
the company regarded that transaction as a settlement upon his 
wife of the proceeds of that contract whatsoever they might be, 
for he delivered the policy to his wife; she paid the premiums 
upon it; and the company, with knowledge of the facts, by the 
extension contract, treated with and recognized her as having 
the sole jus disponendi of the surplus which had been created 
by the payments she had made during the first ten-year term. 
The company was clearly well warranted in so treating with her. 
The contract was a settlement by the husband upon the wife, 
and created in her a separate estate. Hughey vs. Warner, 124 
Tenn. 726, 140 S. W. 1058, 37 L. R. A. (N. S.) 582, and cases 
there cited. 

The policy covering the first ten years was not extinct or 
discharged so far as the company was concerned after expiration 
of that period until some arrangement was made satisfactory to 
the complainant respecting her rights in the surplus aforesaid ; 
and, by the execution of the rider that arrangement was effected 
by extending the obligations of the company for an additional 
ten-year term. The rider did not renew a dead contract; it only 
extended the time for the performance of a living one. 

[5] It is true, as insisted by the company, that the rule is 
well established that a lack of insurable interest by the beneficiary 
in the life of the insured, where the insurance is taken out and 
paid for by the beneficiary as a speculation, vitiates the con- 
tract. In such case the contract creates the sole interest of the 
beneficiary in the life insured. He has nothing at stake except 
the premiums he pays under the policy. All such contracts are 
wagering pure and simple. Bendet vs. Ellis, 120 Tenn. 277, 111 
S. W. 795, 18 L. R. A. (N. S.) 114, 127 Am. St. Rep. 1000; 
Conn. .Mutual Life Ins. Co. vs. Schaefer, 94 U. S. 457, 24 L. 
Ed. 251; Cooley’s Briefs, supra, vol. 1, pp. 246, 247-249, and 
cases cited. 

Section 2 of our act of 1895, chapter 160, as amended by act 
of 1899, chapter 31, defines a contract of insurance to be an 
“agreement by which one party, for a consideration, promises 
to pay money or its equivalent, or to do some act of value to the 
assured, upon the destruction or injury, loss or damage of 
something in which the other party had an insurable interest.” 
See also section 3159, Shan. Code. 

[6] But the insurable interest of the complainant in the life 
of Gus Marquet is not to be tested as of the date of the rider, 
but as of the date of original contract, because that contract was 
never discharged, but was extended in the time for its perform- 
ance while executory, and, tested as of the former time, her in- 
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terest in his life was that of a wife, and clearly insurable, as we 
have seen. The divorce did not invalidate the pre-existing valid 
contract of insurance. Conn. Mutual Life Ins. Co. vs. Schaefer, 
supra; Snyder vs. Mystic Circle, 122 Tenn. 248, 122 S. W. 981. 

The first assignment of error based on the first defense above 
stated, is therefore overruled. 

[7] The second assignment of error, based on the second 
defense above, is that the court was in error in decreeing com- 
plainant a recovery of the amount of, the policy sued on, because 
the evidence in this case does not justify the presumption in 
law that Gus Marquet was dead when this suit began. 

“Positive proof is always required where, from the nature of 
the case, it appears it might possibly have been had. But next 
to positive proof, circumstantial evidence, or the doctrine of 
presumption, must take place, for where the fact itself cannot be 
demonstratively evinced, that which comes nearest to the proof 
of the fact is the proof of such circumstances which either 
necessarily or usually attend such facts, and these are called 
presumptions, which are only to be relied on until the contrary 
be actually proved. ‘Stabitur presumptio donne probetur in 
contrarium.’ Violent presumption is many times equal to full 
proof, for there those circumstances appear which necessarily 
attend the fact.” Blackstone, vol. 2, book 3, § 371. 

[8, 9] Presumption is no magic or shortcut way by which 
proof of the essential and determinative fact may be dispensed 
with, for we see from the above quotation that “positive proof 
is always required where, from the nature of the case, it ap- 
pears that it might possibly have been had.” And, evidently, by 
the next sentence in the quotation, it is meant to be said that a 
presumption is only a name for a conclusion reached by means 
of the weight of proven circumstances; and, before a presump- 
tion can exist, the circumstances which attend must be in evi- 
dence. Proof of the essential fact must be had, either direct 
or positive by witnesses who know the fact, or circumstantial 
by witnesses who know and testify to facts which tend to estab- 
lish or prove the essential fact; and only when the circum- 
stances are, in the judgment of the court or jury, such as usually 
or necessarily attend the essential fact are they sufficient in law 
to warrant a verdict, judgment, or decree establishing as a 
fact that which has not been proved by direct or positive evi- 
dence. This principle was applied by us in Dunlap vs. State, 
126 Tenn. 415, 150 S. W. 86. 

The essential fact in the present case is the death of Gus 
Marquet. Upon satisfactory proof of his death, the contract 
sued on binds the insurance company to pay. There is no di- 
rect or positive proof of his death, no witness who testifies that 
he saw him die, or that he saw his body after death. It is then 
clearly a case where proof of the essential fact must be made by 
circumstantial evidence. 





Life.] Marquet vs. A:tna Life Ins. Co. 1713 


The main insistence for the complainant is that, under the 
proof offered by her in this record, a presumption that Gus 
Marquet is dead arises. 

“The general rule undoubtedly is that ‘a person shown not to 
have been heard of for seven years by those (if any) who, if he 
had been alive, would naturally have heard of him is presumed 
to be dead, unless the circumstances of the case are such as to 
account for his not being heard from without assuming his 
death.’’”’ Davie vs. Briggs, 97 U. S. 628, 24 L. Ed. 1088, and 
authorities there cited. 

“It is necessary that the person as to whose death it is sought 
to raise a presumption shall have been absent from his home or 
the place where he has established a residence. Thus, where a 
person has changed his residence from one state or country to 
another the fact that he has not been heard of in the place of 
his former residence for seven years raises no presumption of 
his death, at least in the absence that inquiries have been made 
for him at his last known place of residence without success ; 
and the mere absence of a person from the place where his rela- 
tives reside, but which is not his place of residence, and the fact 
that his relatives have not received letters from him for seven 
years, does not raise any presumption of his death.” Cyc. vol. 
13, 300. 

“The inference of death to be derived from unexplained ab- 
sence is, at most, only a presumption, and it cannot arise unless 
the absence remain unexplained after diligent inquiry is made 
of the persons and at the places where tidings of the absentee, 
if living, would most probably be had.” Renard vs. Bennett, 
76 Kan. 854, 93 Pac. 263, 14 Ann. Cas. 240, and authorities 
cited. 

“According to the weight of modern authority, diligent in- 
quiry among friends and relatives, and any others who would 
probably hear of an absentee, is necessary to raise a presumption 
of the latter’s death, after an unexplained absence of seven 
years from home or place of residence.” Modern ee of 
America vs. Gerdom, 72 Kan. 391, 82 Pac. 1100, R. A. 
(N. S.) 809-812; Miller vs. rege an W ae of the 
W orld, 140 Wis. 505, 122 N. W. 1126, 28 L. R. A. (N. S.) 178, 
133 Am. Ct. Rep. 1095. 

“Mere absence is not sufficient to raise the presumption. 
im - Evidence of absence from his original place of resi- 
dence will not raise the presumption of death, where it appears 
that he has moved to another place.” Hansen vs. Owens, 132 
Ga. 652, 64 S. E. 800; Wentworth vs. Wentworth, 71 Me. 74. 

“But the presumption of death at the expiration of seven 
years from being last heard of does not arise where it is im- 
probable that the absentee, even if alive, would or could have 
been heard of at, or would or could have communicated with, 
his residence, home or domicile.” Lawson’s Law of Presump- 
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tive Evidence, p. 251; Hitz vs. Ahlgren, 170 Ill. 63, 48 N. E. 
1068, and authorities cited. 

“The rule as to the presumption of the death of a person after 
seven years’ absence was not correctly stated in the charge of 
the court. This presumption of law, independent of the ver- 
dict of the jury upon the facts, does not attach, unless it ap- 
pears that the person has been absent from his domicile, or 
last place of residence, without intelligence concerning him for 
the period of seven years, though a jury may find the fact of 
death, if the circumstances of the case concur, from the lapse 


of a shorter period than the seven years.” Puckett vs. State, 1 
Sneed (33 Tenn.) 356. 


“Obviously, the courts should be cautious in acting upon the 
presumption alone, and as a general rule, diligent inquiry at 
the place where the party was last heard from should be re- 
quired.” Shown vs. McMackin, 9 Lea (77 Tenn.) 601, 42 Am. 
Rep. 680. 

According to the averment in complainant’s bill, and her 
proof, it is clear that Chattanooga ceased to be the residence 
place of Gus Marquet on or about the years 1898 or 1899, at 
which time Oakdale, Tenn., became his residence place, which 
he left about the year 1900, with the statement that he intended 
to take a trip to New Orleans. A letter supposed to be from 
him was received in 1904 by one of his nephews residing in Chat- 
tanooga. What domicile or place of residence he established 
after he left Oakdale does not appear, but clearly the latter place 
was his last known place of residence. This record fails to dis- 
close any inquiry whatsoever made by her at Oakdale, Tenn., 
relative to the whereabouts of Gus Marquet. The mere fact 
that he has not been heard from in Chattanooga, either by any 
member of his immediate family or others within the past seven 
years, is of little weight when considered in connection with the 
complete estrangement between himself and the complainant and 
his children, resulting from the divorce proceedings. He was 
enjoined by solemn decree of the court from attempting to have 
any relations with complainant or with his minor children. All 
of the children of this unfortunate marriage are shown to have 
sympathized with the mother in the divorce proceedings, and the 
father during the seven years of unexplained absence was an 
outcast from his family. 


The complainant calls as witnesses none of the collateral rela- 
tives of Gus Marquet who resided in Chattanooga. Her sole 
evidence to establish the presumption of death in this case is made 
by herself and her son, W. L. Marquet, who, as shown by the 
divorce bill, had refused to reside under the same roof with his 
father before the bill was filed. 


Without going into the evidence touching inquiries made by 
the complainant in further detail, it suffices to say that, in our 
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opinion, the evidence here does not warrant a finding that Gus 
Marquet was dead when this bill was filed. Complainant testified 
that he was, up to the time she last saw him, always in good 
health, and that she had never known him to be sick as much 
as one day. His application for the original policy shows that 
he was born in France on the 8th day of October, 1855. 

Wherefore the decree appealed from must be reversed. We 
think that we can see from this record that justice will in all 
probability be done by remanding this cause, with leave to each 
side to take further proof, and it is so ordered. Bank vs. White, 
114 Tenn. 73, 84 S. W. 697. 


SUPREME COURT OF DELAWARE. 


GRAND FRATERNITY 
vs. 


KEATLEY.* 


1. INSURANCE — APPLICATION — FALSE ANSWERS — WAR- 
RANTY. 


At common law false answers to questions in an application for life in- 
surance vitiated the contract, without reference to the question of 
good faith or materiality; the answers being treated as literal war- 
ranties. 


(For other cases, see Insurance, Cent. Dig. §§ 540, 549; Dec. Dig. § 256.) 


2. INSURANCE—LIFE POLICY—CONSTRUCTION—WHAT LAW 
GOVERNS. 


Where a life insurance certificate provided that it should be construed 
according to the laws of Pennsylvania, where there was a statute (Act 
June 23, 1885 [P. L. 134]) providing that no misrepresentation or un- 
true statement in an application made in good faith by the applicant 
shall effect a forfeiture or constitute a defense to the policy, unless the 
misrepresentation or untrue statement relates to a matter material to 
the risk, the determination of the question whether false answers in 
the application constituted a defense depended on the construction of 
such statute by the Supreme Court of Pennsylvania. 


(For other cases, see Insurance, Cent. Dig. § 293; Dec. Dig. § 147.) 


3. INSURANCE—APPLICATION—FALSE ANSWERS—EFFECT— 
DEFENSES. 

Decedent applied for a certificate in defendant order insuring his life, and 
to obtain the same stated that he had not consulted a physician since 
childhood, when he had mumps. He also stated that he had never 
been subject to or had piles, bladder, gravel or kidney disease. The 
certificate was issued, and Provided that it should be construed in 
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accordance with the laws of Pennsylvania, :and after decedent’s death, 
in an action on the certificate, a physician testified that he had 
operated on decedent for piles within six or, seven years. Another 
testified that in June, 1908, nine months before decedent signed the 
application he had decedent under treatment for four weeks for 
diabetes, and another testified that within six months prior to the 
application he had treated decedent for stomach trouble. Held, that 
such misstatements were material to the risk, within Act Pa. June 
23, 1885 (P. L. 134), providing that misrepresentations shall not be 
a defense to a policy, unless material, and were therefore a bar to 
plaintiff's recovery. 
(For other cases, see Insurance, Cent. Dig. § 548; Dec. Dig. § 255.) 


Action by Mary C. Keatley against the Grand Fraternity in cov- 
enant on a death benefit certificate on the life of her husband. 
Defendant pleaded a tender of $190.36, representing dues or pre- 
miums paid by deceased to defendant and the cost of the action 
then incurred. Plaintiff recovered a verdict of $2,257, and de- 
fendant brings error. Reversed and remanded, with directions to 
grant plaintiff's motion, if made, to enter judgment for the amount 
of the tender and against plaintiff for cost incurred subsequent to 
the tender, including costs of the writ. 

See report of case below, 2 Boyce, 267, 82 Atl. 294. 


Argued before Curtis, Ch., and Conrad and Woolley, JJ. 


LEONARD E. WALES, of Wilmington, for Plaintiff in Error. 
Joun Biccs and ArmMon D. Cuayror, JR. both of Wilming- 
ton, for Defendant in Error. 


Argument on the Law by Counsel for Plaintiff in Error. 

The material issue is with respect to the act of June 23, 1885 
(Pa.) p. 134, which was invoked by the plaintiff below to prevent 
the defeat of her claim under the benefit certificate, issued to her 
husband. 

In any case where this statute is sought to be applied two things 
must affirmatively appear, viz.: (1) The good faith of the ap- 
plicant; and (2) a representation or statement relating to some 
matter not material to the risk. 

It is well settled that every fact in an insurance application is 
material, which increases the risk, or which, if disclosed, would 
have been a fair reason for demanding higher premium. The test 
of the materiality of a misrepresentation or concealment, is that it 
influences the insurer in determining whether to accept the risk or 
not. May on Insurance, 184; Hartman vs. Insurance Co., 21 Pa. 
406; McCaffrey vs. Knights, 213 Pa. 609, 612, 63 Atl. 189. 

If Keatley had made truthful answers to the questions here 
involved—which under both moral and legal obligations he was 
bound to do, but which the evidence clearly shows he did not do— 
the benefit certificate would not have been issued, because he 
would have been rejected as an undesirable risk. March vs. Insur- 
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ance Co., 186 Pa. 629, 642, 40 Atl. 1100, 65 Am. St. Rep. 887 
(1898. ) 

The principle has been repeatedly recognized and upheld by 
the courts of last resort in Pennsylvania (in which the act of 
1885 was involved) that, where the evidence is either uncontro- 
verted that the insured made false answers to questions about 
his last consulting a physician and as to the absence of specific 
diseases, or the evidence is of such a conclusive character that 
it would be impossible to sustain a verdict rendered in opposition 
to it, it is error to submit the case to the jury. Murphy vs. In- 
surance Co., 205 Pa. 444, 450, 453, 55 Atl. 9 (1903). 

In Priestly vs. Sav. Co. (C. C.) 112 Fed. 271, where an ap- 
plicant stated that he was last attended by a a “in 1869,” 
and named Dr. Houghton as the physician and the complaint as 
“scarlet fever,” the court held that the statement was both a 
warranty and a representation material to the risk. 

In Hews vs. Society, 143 Fed. 850, 853, 74 C. C. A. 676, 679 
(1906), the insured stated in his application, inter alia; “Nor 
have I been intemperate, or had any serious illness or disease, 
except diseases incident to childliood.” The policy was dated 
November 9, 1913, and the evidence showed that in 1896 the in- 
sured had admitted to one Morgan that he then had diabetes. 
There was other evidence tending to show that he continued to 
have this disease up to the time of his application, and also used 
alcoholic beverages, and the court held that the defendant was 
entitled to binding instructions. 

In Mengel vs. Insurance Co., 176 Pa, 280, 281, 35 Atl. 197 
(1896) the questions for the applicant and his answer thereto 
were as follows: “How long since you have consulted any phy- 
sician ? For what disease? Give name and residence.” An- 
swered: “About one year, for light influenza; Dr James W. 
Keiser, Reading, Pa.” “The evidence clearly showed that, during 
the five years ani the date of the insured, a doctor had at- 
tended him for vomiting and nausea, the effects of overdrinking, 
and had even attended him within four months preceding the 
application. The court held that the facts showed a breach of a 
material warranty as to require the court to pronounce upon it 
as a matter of law. The judgment for the plaintiff below was 
reversed, and judgment directed for the defendant. Doll vs. 
Insurance Co., 138 Fed. 705, 708, 71 C. C. A. 121 (N. J. 1905) ; 
McClain vs. Provident, etc., Society, 110 Fed. 80, 49 C. C. : 
distinguished. 

If any disease confined Keatley to his bed, or seriously af- 
fected his physical conditon, for the time being only, it would 
be a material fact, requiring disclosure, according to the estab- 
lished doctrine in Pennsylvania. 

The following cases were cited: Lutz vs. Insurance Co., 186 
_s 527, 40 Atl. 1104 (1898); Hartman vs. Insurance Co., 21 
ri aes Murphy vs. Insurance Co., 205 Pa. 452, 55 Atl. 19; 
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Smith vs. Insurance Co., 196 Pa. 314, 316, 319, 46 Atl. 426 
(1900) ; Meyers vs. Woodmen, 193 Pa. 470, 474, 44 Atl. 563 
(1893) ; Wall vs. Society, 179 Pa. 355, 366, 36 Atl. 748 (1897) ; 
Society vs. O’Hara, 120 Pa., 256, 260, 13 Atl. 932; Baldi vs. 
Insurance Co., 24 Pa. Super. Ct. 275, 290, 292; Carson vs. In- 
surance Co., 1 Pa. Super. Ct. 572, 577; Association vs. McDaniel, 
25 Ind. App. 608, 57 N. E. 645, 648; Boland vs. Association, 
74 Hun, 385, 26 N. Y. Supp. 433, 444; Baumgart vs. Woodmen, 
85 Wis. 546, 549, 55 N. W. 713; Jeffrey vs. Golden Cross, 97 Me. 
176, 53 At. 1102; Insurance Co. vs. Schmidt (Ky.) 93 S. W. 
1055; Insurance Co. vs. France, 91 U. S. 510, 23 L. Ed. gor. 
The court below erred not only in submitting to the jury the 
several questions already indicated, but in the unqualified use of 
the phrases “at the time of making his application” and “at the 
time he made his application.” Baldi vs. Insurance Co., 24 Pa. 
Super. Ct. 275, 292 (1904); Rondinella vs. Insurance Co., 24 
Pa. Super. Ct. 293, 302 (1904); Connell vs. Insurance Co., 16 
Pa. Super. Ct. 520, 529 (1901); Beard vs. Royal Neighbors, 53 
Or. 102, 99 Pac. 83, 19 L. R. A. (N. S.) 798, 17 Ann. Cas. 1199. 


The doctrine established by the Pennsylvania cases, as well as 
by those of other jurisdictions, with respect to the question, 
“When and by what physician and for what complaint were you 
last attended?” or “When and for what complaint did you last 
consult a physician?” does not relate to a condition of health, or 
mean that it was requisite or proper to consult a physician about 
any particular disorder. The question of disease is wholly 
separate and distinct from the question of consultation. Society 
vs. O’Hara, 120 Pa. 256, 260, 13 Atl. 932; Baldi vs. Insurance 
Co., 24 Pa. Super. Ct. 275, 290, 292; Caruthers vs. Insurance Co. 
(C. C.) 108 Fed. 487, 491 ; Roche vs. Lodge, 21 App. Div. 599, 601, 
47 N. Y. Supp. 774; Insurance Co. vs. McTague, 49 N. J. Law, 
587, 592, 9 Atl. 766, 60 Am. Rep. 661; Insurance Co. vs. Arhel- 
ger, 4 Ariz. 271, 36 Pac. 895, 896; Beard vs. Royal Neighbors, 
53 Or. 102, 99 Pac. 83, 19 L. R. A. (N. S.) 798, 17 Ann. Cas. 
1199; Dwyer vs. Insurance Co., 72 N. H. 752, 755, 58 Atl. 
502; Insurance Co. vs. Schmidt (Ky.) 93 S. W. 1055; Asso- 
ciation vs. Edwards, 159 Fed. 53, 54, 86 C. C. A. 243; McDer- 
mott vs. Woodmen, 97 Mo. App. 636, 71 S. W. 833, 838. 

Upon the point of an apparent contradiction in the testimony, 
the following cases are cited: Association vs. Edwards, 159 
Fed. 53, 54, 86 C. C. A. 243; Meyers vs. Woodmen, 193 Pa. 470, 
474, 44 Atl. 563; Jeffrey vs. Golden Cross, 97 Me. 176, 53 Atl. 
1102; Hubbard vs. Association, 100 Fed. 719, 723, 726, 40 C. C. 
A. 665; Boland vs. Association, 74 Hun, 385, 26 N. Y. Supp. 
433, 444. 

Argument on Law by Counsel for Defendant in Error. 

Practically all of the contentions of the plaintiff in error de- 
pend upon the construction and application to be placed upon and 
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given to section 1 of the Pennsylvania statute of June 23, 1855, 
which was pleaded by the plaintiff below. 

The purpose of this statute has been judicially determined by 
the Supreme Court of Pennsylvania, in the case of Hermany vs. 
Life Association, 151 Pa. 17, 24 Atl. 1064. 

This case is law in Pennsylvania. 

In the case of Life Association vs. Miller, 92 Fed. 63, 34 C. 
C. A. 211, the Circuit Court of Appeals for the Fourth Circuit, 
considering this statute and one exactly like it in Maryland, said: 
“We have examined the two recent cases in the Supreme Court 
of Pennsylvania on this subject, to which our attention was 
called, of Lutz vs. Insurance Co., 186 Pa. 527, 4o Atl. 1104, 
and March vs. Insurance Co., 186 Pa. 629, 40 Atl. 1100, 65 Am. 
St. Rep. 887, in which the act of the 23d of June, 1885 (P. L. 
134), * * * is further considered. * * * We do not see 
anything in either of these decisions which changes or mate- 
rially alters the doctrine laid down in the case of Hermany vs. 
Association, supra, so far as affects this case. * * *” 

The case of Insurance Co. vs. Mechanics’ Savings Bank, 72 
Fed. 413, 418, 19 C. C. A. 286, 38 L. R. A. 33, 70, had this 
particular statute under consideration. 

If William J. Keatley made any “Misrepresentation or untrue 
statement,” there are two points involved: 

First. Was it material to the risk? Second. If it was im- 
material to the risk, was it made in good faith? 

Most of the cases hereinafter cited involve both points. Cush- 
man vs. Insurance Co., 70 N. Y. 77, cited with approval in the 
case of Barnes vs. Insurance Co., 191 Pa. 618, 43 Atl. 341, 45 L. 
R. A. 264, citing Life Association vs. Gillespie, 110 Pa. 84, I 
Atl. 340. 

When the insurer claims the questions were falsely answered, 
it becomes a matter of “judicial investigation, in the ordinary 
way, of whether the particular statement alleged to be untrue or 
a misrepresentation was material to the risk.” Life Association 
vs. Miller, supra; Insurance Co. vs. Mechanics’ Savings Bank & 
Trust Co., supra. 

In the case of Keatley vs. Insurance Co., 187 Pa. 197, 40 Atl. 
808, the applicant having answered “that he had never had any 
other illness, local disease or personal injury,” there was some 
evidence that for two years before the application he suffered 
from headaches, especially after eating, and that there was some 
irregularity of the heart. The court held that, if the jury found 
these facts in favor of the defendant, it was still for them to de- 
termine whether they were material to the risk. Dietz vs. In- 
surance Co., 168 Pa. 504, 32 Atl. 119; Barnes vs. Insurance Co., 
191 Pa. 618, 43 Atl. 341, 45 L. R. A. 264. 

In Hermany vs. Life Association, 151 Pa. 17, 24 Atl. 1064, it 
appears that the insured had warranted that he had no disease 
of the genital or urinary organs. This is probably the leading 
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case in Pennsylvania upon the statute in question. It is re- 
peatedly cited, and was followed in McClain vs. Assur. Soc., 
110 Fed. 80, 49 C. C. A. 31; Life Ass’n vs. Miller, 92 Fed. 63, 
34 C. C. A. 211; Insurance Co. vs. Mechanics’ Savings Bank & 
Trust Co., 72 Fed. 413, 19 C. C. A. 286, 38 L. R. A. 33, 70 (all 
three cases in the Circuit Court of Appeals); Smith vs. Insur- 
ance Co., 183 Pa. 504, 38 Atl. 1038; March vs. Insurance Co., 
186 Pa. 641, 40 Atl. 1100, 65 Am. St. Rep. 887; Keatley vs. In- 
surance Co., 187 Pa. 205, 40 Atl. 808. 

There is no difference between a false statement as to an 
ailment which is not material to the risk and a false statement 
as to the attendance of a physician for an ailment that is not 
material to the risk. 

The rule as to nondisclosure of medical attendance for non- 
serious ailments is aptly put in 26 Cyc. at page 817. 

The question of attendance of a physician is, like questions as 
to previous health or previous diseases, asked for the purpose of 
finding out the soundness of the health of the applicant. Aid 
Soc. vs. O’Hara, 120 Pa. 256, 13 Atl. 932; Smith vs. Insurance 
Co., 183 Pa. 504, 38 Atl. 1038, and McClain vs. Assur. Soc., 
110 Fed. 80, 49 C. C. A. 31. 

McClain vs. Assur. Soc., 110 Fed. 80, 49 C. C. A. 31, was de- 
cided on two grounds: First, whether under a construction of * 
the terms of the application and policy the answers were war- 
ranties or representations; and, second, irrespective of the first 
question, the case was decided under the act of 1885. 

The cases of Life Ass’n vs. Miller, 92 Fed. 63, 34 C. C. A. 211, 
and Keiper vs. Assur. Soc. (C. C.) 159 Fed. 206, are to the 
same effect, and in the latter case the Smith Case, 183 Pa.. 504, 
38 Atl. 1014, is cited with approval, and the March Case, upon 
which the plaintiff in error largely relies, is considered in the 
application of the Pennsylvania law to issues similar to those of 
the case at bar. 

While the decisions in Maryland are not controlling, yet the 
construction placed upon the Pennsylvania act or an act exactly 
like it in that state may be of assistance to the court. Life Ass’n 
vs. Ficklin, 74 Md. 172, 21 Atl. 680, 23 Atl. 197; Casualty Co. 
vs. Gehrmann, 96 Md. 634, 54 Atl. 678; Dulany vs. Casualty Co., 
106 Md. 17, 66 Atl. 614. 

And in the case of Insurance Co. vs. Mechanics’ Savings Bank 
& Trust Company, 73 Fed. 653, 19 C. C. A. 316, 38 L. R. A. 38, 
70, upon a petition for the rehearing of the case already cited, 
Judge Taft said: 

“The Pennsylvania statute, which controlled the construction 
of the policy, provided, in effect, that no misrepresentation in 
the application should avoid the policy, unless it was either made 
in bad faith or was material to the risk.” 

The learned counsel throughout their argument have fallen 
into the error of assuming that the testimony produced at the 
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trial in behalf of the defense was uncontradicted and the cred- 
ibility of their witnesses unquestioned. 

Considering the whole charge of the court below, it was un- 
questionably left to the jury to determine from the evidence 
whether any of the alleged misstatements were material to the 
risk, or, if immaterial, whether they were made in good faith. 

In Baldi and Rodinella Cases, in 24 Pa. Super. Ct., the facts 
were that the insured had been treated for angina pectoris, al- 
leged to have been cured, but it was proved that it was the 
symptom of a diseased and incurable condition of the heart; 
the insured died of angina pectoris, the same disease. 

The facts in the principal cases cited on the other side will 
show substantial distinctions between these cases and the one at 
bar. 

Ordinarily questions of good faith and materiality are for the 
jury and where the materiality of a statement to the risk in- 
volved, is itself of a doubtful character, its determination should 
be submitted to the jury. 

The trial court properly construed the act of 1885, and sub- 
mitted the case to the jury after a fair and impartial charge. 


Conrap, J., (delivering the opinion of the court.) 

This is an action in covenant, brought by Mary C. Keatley, the 
plaintiff, against the Grand Fraternity, a corporation of the 
state of Pennsylvania, the defendant, to recover the sum of $2,- 
000 on a death benefit certificate of membership, alleged to have 
been issued by the defendant, on the 18th day of March, A. D. 
1909, to William J. Keatley, husband of the plaintiff, in his life- 
time, payable upon satisfactory proofs of the death of the mem- 
ber to Mary C. Keatley, the plaintiff. 

The application made by the deceased contained the following 
provision: “And as this application is made to, and any certifi- 
cate or certificates issued herein will be issued by the Grand 
Fraternity at its general offices in the city of Philadelphia, I do 
hereby agree that this application and the certificate or certi- 
ficates issued hereon, and the said charter, constitution, statutes, 
by-laws, rules and regulations of the Grand Fraternity, shall al- 
ways be construed under and according to the laws of the state 
of Pennsylvania.” 

[1] At common law it is well settled that false answers to 
questions in an application for insurance vitiate the contract, 
the answers being taken as literal warranties. The answer being 
proven false is itself sufficient to void the contract, even though 
the answer was made in good faith and regardless of the ma- 
teriality either of the question or answer to the risk. 

In Pennsylvania an effort has been made to modify the com- 
mon law rule by a statute passed June 23, 1885, which reads as 
follows: ‘Whenever the application for a policy of life insur- 
ance contains a clause of warranty of the truth of the answers 
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therein contained, no misrepresentation or untrue statement in 
such application made in good faith by the applicant, shall effect 
a forfeiture or be a ground of defense in any suit brought upon 
any policy of insurance issued upon the faith of such application, 
unless such misrepresentation or untrue statement relate to some 
matter material to the risk.” 

[2] In the case now before us the real question is to ascertain 
what construction has been put upon the foregoing statute by 
the courts of Pennsylvania, and to follow as fully as we can, 
the decisions of those courts. In so doing we have encountered 
decisions that seem to be contradictory and which it is difficult 
to reconcile. 

In Mengel vs. Northwestern Life Ins. Co., 176 Pa. 280, 35 
Atl. 197 (1896), the insured in his application swore that he had 
always been temperate, and that the only consultation by a phy- 
sician was about a year before for light influenza. The evidence 
produced at the trial showed that for five years prior to the ap- 
plicant’s death a physician had attended the applicant more than 
once for vomiting and nausea, the effects of over-drinking, the 
last attendance being within four months prior to the applica- 
tion. On writ of error the Supreme Court held that the undis- 
puted facts showed such breach of a material warranty as to 
require the court to direct a verdict for the defendant, and re- 
versed the judgment of the court below. 

In March vs. Metropolitan Life Ins. Co., 186 Pa. 629, 40 
Atl. 1100, 65 Am. St. Rep. 887 (1898), the Mengel Case was 
upheld, and the court after a full review of all prior cases on the 
subject, held that it was never intended by the act of 1885, nor 
did that act assume, to change the law in cases where the matter 
stated was palpably and manifestly material to the risk, or 
where it was absolutely and visibly false in fact. It being shown 
in the March Case by uncontradicted evidence that the answers 
of the insured were absolutely false as to having no serious ail- 
ments, and as to attendance by a physician, the Supreme Court 
held that it was the duty of the trial court to direct a verdict 
in favor of the insurance company. 

In Lutz vs. Metropolitan Ins. Co., 186 Pa. 529, 40 Atl. 1104 
(1898), the March Case was cited with approval and upheld. In 
the Lutz Case the insured had averred in his application that 
he had never had spitting of blood, that he was never sick, that 
he had never been confined to the house by sickness, and that 
one month before his application he had been attended by a phy- 
sician for a cold that was cured, and that he had not been at- 
tended by any other physician. 

The appeal court said: “It was clearly proved on the trial by 
evidence altogether uncontradicted and undisputed that every 
one of the foregoing answers was absolutely false. * * * As 
a matter of course, there could not be any doubt that previous 
spitting of blood, or illness, or confinement to the house by 
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reason of illness, or medical service, or the attendance of the 
physicians, or having consumption, were subjects of the most 
serious and material character, and they have always been so 
held by the court.” It was, therefore, error for the court below 
to submit the materiality of the answers to the jury, and ordered 
the judgment below, in favor of the plaintiff, reversed. 

In Murphy vs. Prudential Ins. Co., 205 Pa. 447, 453, 55 Atl. 
19, 23 (1903), in an exhaustive opinion by Mestrezat, Justice, 
the Supreme Court commend and uphold the ruling of the court 
in the Mengel, March and Lutz Cases, and the question as to 
when the materiality of the risk should be submitted to the 
jury, and when the materiality must be declared by the court, 
was learnedly discussed by the court in its opinion, and its con- 
clusions would seem to settle the question in Pennsylvania. The 
following quotation it taken from the Court’s opinion in the 
Murphy Case :— 

“We have held it to be error to submit the case to the jury 
where the uncontraverted evidence shows that the insured made 
false answers to questions as to when insured was last attended 
by a physician and for what cause, how long since he had con- 
sulted a physician and for what disease, and as to whether he 
had ever been sick, had any serious illness, had ever consulted 
a physician, had ever had spitting of blood, did not have con- 
sumption, was insured in any other company, had applied for 
insurance in any other company and been rejected, had always 
been temperature, had had any medical attendance within the 
year prior to the application, and if so, state disease and give 
name of physician. It has always been held that the court must 
declare as material a false statement to a request that the insured 
give full particulars of any illness he might have had, and also 
an untrue statement that no life insurance company had declined 
or postponed an acceptance of a proposal to insure applicant’s 
life. In each instance it was held to be the duty of the court to 
pronounce the answer material to the risk. 

“Under the interpretation placed upon the act of 1885 by the 
numerous decisions of this court, it is clear that the statements 
or answers made by the insured in the case, alleged by the de- 
fendant to be false, relate to matters material to the risk. The 
statements were made in reply to questions asked for the evident 
purpose of ascertaining the true condition of the applicant’s 
health at the time of the delivery of the policy and prior thereto. 
The acceptance or rejection of the risk, as well as the rate of the 
premium, would depend on the information elicited by the 
questions. If the applicant was in bad health, it needs no argu- 
ment to show that the risk to the company would have been in- 
creased, and would, therefore, have been rejected or a greater 
premium would have been demanded. The answers to the other 
questions were equally material to the defendant company. A 
truthful response to any of the questions was a prerequisite to 
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intelligent and safe action by the defendant in passing upon the 
application of the insured.” 

[3] The questions and answers relied upon by the defendant 
below to avoid the certificate were: 

First. To the question, “When and for what complaint did 
you last consult a physician?” the deceased answered, “Not 
since childhood ; mumps.” 

Second. To the question, “Has your weight recently in- 
creased or diminished?” the answer given by deceased was, “No.” 

Third. To the question, “Have you ever been subject to or 
had piles, bladder, gravel or kidney disease?” the deceased an- 
swered, “No.” 

In refutation of the above answers, the defendant below called 
three physicians to prove that they had attended the insured. 
Dr. Millard F. Cochran testified that some six or seven years 
prior to the death of the insured he attended him for piles; that 
he operated upon and cured him, the treatment extending over 
a period of a week or ten days. Dr. Irving L. Chipman testi- 
fied that Keatley came to his office on June I, 1908 (about 
nine months before signing application for insurance in defendant 
company), and in reply to the doctor’s inquiries gave him a full 
description of his complaint, which the doctor diagnosed as 
diabetes mellitis. Dr. Chipman further testified that Keatley 
came to his office twice a week for the four succeeding weeks, that 
he believed that Keatley had diabetes and prescribed for him for 
that disease, and that he made several examinations of his urine, 
which showed large deposits of sugar; the doctor being clearly 
of the opinion that Keatley was suffering with diabetes. He so 
informed Keatley. Dr Alfred L. Kelley testified that in the fall 
of 1908, within six months of the signing of the application, 
Keatley called at his office and he prescribed for him for a slight 
distress in the stomach, an immaterial ailment, and only one call 
was made and one prescription given. 

The testimony of these three physicians, unbroken on cross-ex- 
amination, clear and positive as to the facts, proves the absolute 
falsity of the statement made by Keatley in his application for 
insurance in defendant company, wherein he stated, averring it 
to be true, that he had not consulted a physician since childhood ; 
his last and only disease being mumps. 

Keatley in his application also averred that he had not been 
subject to or had piles, bladder, gravel, or kidney disease. The 
testimony of Dr. Chipman positively and unmistakably shows 
that he attended Keatley eight times in a month within a year 
before his application, for diabetes, a disease of the kidneys. 
While the ailment for which Dr. Kelley treated Keatley was 
trifling and unimportant, the testimony of Dr. Kelley is con- 
clusive that he was the third physician who was consulted by 
Keatley within a comparatively few years of his application to 
defendant company, thereby proving false the averment of 
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Keatley that he had not consulted a physician since childhood. 
The courts have always sought to guard with zealous care the 
bona fides of a contract. In a contract of insurance there should 
be the utmost good faith between the applicant and the insurer, 
and, as before stated, under the common law the rule has been 
universally settled that false answers upon the part of an applicant 
will void or vitiate the contract. In the case at bar the testimony 
is most clear and convincing that Keatley in his application made 
statements that were positively untrue. The evidence of Drs. 
Cochran, Chipman and Kelley was straightforward, and their 
testimony establishes in a way that cannot be gotten rid of the 
fact that Keatley had been attended by three physicians within 
six or seven years of the time of making the application. The 
company was entitled to true answers to its inquiries. Upon 
those answers its contract was based. The company necessarily 
relied upon the answer to ascertain the prior condition of the 
applicant’s health. It is most important and material that the 
company should be informed as to what diseases the applicant 
had previously been attended for by physicians in order that an 
intelligent conclusion could be reached as to the desirability of 
the applicant as a risk. 

If the defendant company had been informed that within a 
year before the application was made Keatley had been exam- 
ined by a physician and told that he had diabetes, it would un- 
doubtedly have resulted in his application for insurance being 
summarily refused. If the defendant company had been in- 
formed that three physicians, within six years, had attended 
Keatley, does any one doubt that it would have put the defend- 
ant on guard and led to the making of a further investigation 
as to the general health of the applicant? 

The defendant company was entitled to this information, and 
the applicant was in all fairness and good faith bound to give 
truthful answers to the inquiries contained in the application. 

His failure to do this was such a matter of wrongdoing that 
he thereby put himself in a position that precludes his beneficiary 
frorh recovering on the certificate. 

By the analysis made by this court of the Pennsylvania cases 
upon the Pennsylvania statute, that controls this contract, we are 
constrained to hold that the answers of the insured in his applica- 
tion, commented on above, were warranties, and the misrepresen- 
sentations or untrue statements made by Keatley therein re- 
specting consultation of physicians were clearly and unmistakably 
matters material to the risk, and should have been so declared by 
the court below; therefore, judgment reversed, but the defend- 
ant, having by its plea of tender admitted its indebtedness to the 
plaintiff in the amount of $190.36, representing dues or pre- 
miums paid by the deceased to the defendant, and costs of ‘the 
cause then incurred, the court below, on motion of the plaintiff, 
shall enter judgment for the plaintiff for that amount, and 
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against the plaintiff for all costs incurred subsequent to the filing 
of said plea, including the costs in this court. 

Whereupon counsel for the defendant in error applied for a 
rehearing on the ground that the court in reaching its opinion 
had misapprehended some of the evidence as well as the bearing 
of the decisions of the Supreme Court of the state of Pennsyl- 
vania upon the statute of .that state relative to the materiality 
of the risk. The motion for a rehearing was granted and upon 
that motion argument was heard on April 21, 1913, and at the 
June term following the court announced its decision. 


Conrab, J., (delivering the opinion of the court.) 
The argument at the rehearing disclosed nothing that con- 
vinced the court that in its former determination it had mis- 
apprehended the evidence or misinterpreted the law applicable 
to this case. 
Let a decree be prepared in accordance with the opinion of 
the court. 


EMMONS ws. GRAND LODGE A. O. U. W. oF DELAWARE.* 


(Superior Court of Delaware. New Castle.) 


1. INSURANCE—MUTUAL BENEFIT ASSOCIATION—BENEFI- 
CIARIES—ORDER OF PAYMENT—RULES OF ORDER—CON- 
STRUCTION. 


The constitution of a mutual benefit society provided that, if one or more 
of the beneficiaries died before the member, the survivors should be 
entitled to the benefit equally unless otherwise provided, and if all the 
beneficiaries so died, and no other direction was made as provided by 
the laws of the order, the benefit should be paid to his widow, if any, 
and, if none, then to his children in equal shares, etc. Held that, 
where a member’s widow was not designated as his beneficiary, it was 
necessary, in order that she should take under such provision, that the 
beneficiary or beneficiaries designated should have died during the life 
of the member, and that he should have failed to make any ‘other 
designation. 


(For other cases, see Insurance, Cent. Dig. §§ 1943, 1974; Dec. Dig. § 785.) 


2 INSURANCE—MUTUAL BENEFIT SOCIETIES —BENEFICIA- 
RIES—RESTRICTION—BY-LAWS. 

An amendment to a by-law of a mutual benefit society provided that each 
applicant should designate the person or persons to whom the bene- 
ficiary fund due at his death should be paid, who in every instance 
should be one or more members of his family or some one related to 
him by blood, or at the discretion of the Grand Master Workman 
might be an affianced wife, or one that was dependent on him, etc. 
Held, that such provision was prospective only in its operation, and did 
not invalidate a certificate made payable to a trustee, who was a cred- 


* Decision rendered, Oct. 4, 1913. 88 Atl. Rep. 459. 
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itor of the member, to secure payment of the debt, where the trustee, 
when the certificate was issued, was a proper beneficiary. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


3. INSURANCE — BENEFICIARIES — TRUSTS—RECOVERY OF 
FUND. 


Where a mutual benefit certificate was made payable to a trustee to secure 
a debt owing by the member, who died without changing the bene- 
ficiary, the proceeds of the certificate were payable to such trustee, in 
the absence of statute or a law of the order regulating the matter, 
regardless of the fact that the trust had terminated by the payment of 
the debt, though he might be required in a proper proceeding to ac- 
count for the funds as trustee. 

(Fes _ cases, see Insurance, Cent. Dig. §§ 1967-1972, 1980; Dec. Dig. 

793- 


Bill of interpleader by the Grand Lodge of the Ancient Order of 
United Workmen of Delaware an unincorporated association, to deter- 
mine, as between Harry Emmons, trustee, and Elizabeth A. Wittaker, 
the legal title to the proceeds of a benefit certificate on the life of J. Jack- 
son Wittaker, deceased. On demurrer by Emmons, trustee, to the claim 
of Elizabeth A. Wittaker, claiming the fund as the widow. Sustained. 

Argued before Woolley and Rice, JJ. 


Harry Emmons, of Wilmington, for Claimant. 
Hersert H. Warp, of Wilmington, for Interpleader. 


COURT OF APPEALS OF GEORGIA. 


COLUMBIAN NAT. LIFE INS. CO. 
vs. 


MULKEY. (No. 4,998.) 


INSURANCE — FORFEITURE OF POLICY — NONPAYMENT OF 
PREMIUM NOTE. 


“The failure to pay a promissory note, taken in payment of an insurance 
policy (although it is stipulated in the note that the nonpayment of 
the same at maturity will avoid the policy), will not forfeit the policy, 
where there is no condition in the policy itself providing for its for- 
feiture for the nonpayment of notes.” “Where the condition as to 
forfeiture for nonpayment on maturity of a note given for the pre- 
mium is contained only in the note, the mere fact that the note is not 
paid at maturity does not of itself avoid the policy. Such a provision 
is a condition subsequent, of which the company must avail itself by 


* Decision rendered, Aug. 25, 1913. Rehearing denied, Sept. 16, 1913. 
Second motion for rehearing denied, Oct. 3, 1913. 79 S. E. Rep. 482. 
Syllabus by the Court. 
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clear and unequivocal acts.” The decision in Arnold vs. Empire In- 
surance Co., 3 Ga. App. 685, 60 S. E. 470, is controlling. There is no 
conflict between the decision in that case and the decision of the 
Supreme Court in Stephenson vs. Empire Life Insurance Company, 
139 Ga. 82, 76 S. E. 592. In the Stephenson Case the provision relating 
to forfeiture for nonpayment of premium notes was contained in the 
policy itself, in the Arnold Case it was in the premium note only, and 
in the instant case the condition was contained, not in the policy con- 
tract, but only in the note, and is therefore within the ruling in the 
Arnold Case. Joyce on Insurance, § 1211; May on Insurance, § 345¢. 
Fee = cases, see Insurance, Cent. Dig. §§ 891, 895-902, 913; Dec. Dig. 
349. 


Error from City Court of Atlanta; H. M. Reid, Judge. 
Action by Janie Mulkey against the Columbian National Life 
Insurance Company. Judgment for plaintiff, and defendant 
brings error. Affirmed. 


Warkins & Latimer, of Atlanta, for Plaintiff in Error. 
ANDERSON & ROUNTREE and Horton Bros. & Burrgss, all of 
Atlanta, for Defendant in Error. 
Hi, C. J. 
Judgment affirmed. 


DARTER vs. GRUBB Er au. (No. 7, 888.)* 
(Appellate Court of Indiana, Division No. 2.) 


1. PLEADING—AVERMENT OF FACTS—PARTICIPIAL PHRASES. 

The rule that every material fact must be positively and directly alleged 
has been relaxed so that a fact pleaded by means of participial 
phrases will be given the same force as though it had been directly 
averred. 

(For other cases, see Pleading, Cent. Dig. §§ 38, 41, 195, 350; Dec, Dig. § 
17.) 


2. INSURANCE — BENEFICIARY — CHANGE — ASSENT OF OF- 
FICER—DELEGATION—AUTHORITY. 


Where insured was employed in the head office of a benefit society, and 
during the absence of a clerk authorized to indorse the. society’s 
assent to changes of beneficiaries, was performing her work, and, 
desiring to change the beneficiary on her own certificate, herself in- 
dorsed the approval of the supreme scribe to the change, and signed 
his name thereto, affixing the seal of the order, the burden was on the 
new beneficiary claiming the proceeds of the certificate to show that 
the insured in fact had authority to assent to the change for the so- 
ciety. 

‘(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 


* Decision rendered, Oct. 8, 1913. 102 N. E. Rep. 843. 
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3. APPEAL AND ERROR—FINDINGS OF FACT—REVIEW. 


Where a court or jury has found an ultimate fact as a result of inference 
from evidentiary facts, the Appellate Court cannot disturb the find- 
ing, unless the evidentiary facts are undisputed and are such that only 
one legitimate inference can be drawn therefrom, and that inference is 
opposed to that reached by the trial court. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 3955-3960, 3962-3960; 
Dec. Dig. § 1008.) 


Appeal from Circuit Court, Montgomery County; Jere West, Judge. 

Bill of interpleader by the Supreme Tribe of Ben Hur to détermine the 
rightful beneficiary under a beneficial certificate, as between Emma Grubb 
and John J. Darter, Jr. From a judgment awarding the proceeds of the 
certificate to Mrs. Grubb, Darter appeals. Affirmed. 


Fintey P. Mount, of Indianapolis, for Appellant. 
ALBERT D. THoMAS AND Harry N. Fine, both of Crawfordsville, for 
Appellees. 


MARCUS Et at. vs. NATIONAL COUNCIL OF KNIGHTS 
AND LADIES OF SECURITY.* 


(Supreme Court of Minnesota.) 


1. INSURANCE — FRATERNAL INSURANCE — EXPULSION OF 
MEMBER. 


The laws of a fraternal beneficiary insurance order provide that misstate- 
ment as to age in the application for membership is an offense against 
the order and ground for expulsion, that a member accused of such 
offense is to be tried by the executive committee of the order, that the 
decision upon such trial is conclusive unless appealed, and specify the 
mode of procedure for both trial and appeal. Held, the laws of the 
order are reasonable and valid as to offense, penalty, and procedure. 


(For other cases, see Insurance, Cent. Dig: §§ 1833, 1859-1865; Dec. Dig. 
§§ 603, 723.) 


2. INSURANCE—ACTION ON BENEFIT CERTIFICATE—SUFFI- 
CIENCY OF EVIDENCE—EXPULSION OF MEMBER. 


Held, that it conclusively appeared that the member, under which plaintiffs 
claim as beneficiaries, was duly charged with the offense mentioned, 
cited before the executive committee of defendant for trial, person- 
ally appeared, had trial, was found guilty, and expelled unless he ac- 
cepted an option to pay assessments at a rate corresponding to the 
age of entry.as found by the committee. 


(For other cases, see Insurance, Cent Dig. §$ 2006, 2007; Dec. Dig. § 819.) 
3. INSURANCE—ACTION ON BENEFIT CERTIFICATE—EXPUL- 
SION OF MEMBER—REVIEW BY COURTS. 


Not having appealed from such decision, errors or irregularities therein are 
of no avail; the rule being that unless a member of an order, such 


* Decision rendered, Oct. 10, 1913. 143 N. W. Rep. 265. Syllabus by 
the Court. 
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as this, first exhausts the remedy afforded by the laws of the order 
for maintaining his rights, he cannot have recourse to the courts. 
is other cases, see Insurance, Cent. Dig. §§ 1834, 1835; Dec. Dig. § 
4.) 


4. INSURANCE—BENEFIT CERTIFICATE—ABANDONMENT OF 
RIGHTS—ESTOPPEL. 


In this case the evidence conclusively shows conduct subsequent to knowl- 
edge of the decision of the committee which amounted to an abandon- 
ment of the membership and acquiescense in the decision, so that plain- 
tiffs are now precluded from asserting that the person under whom 
they claim died a member of defendant in good standing. 


(For other cases, see Insurance, Cent. Dig. § 1877; Dec. Dig. § 730.) 


Appeal from District Court, Ramsey County; Oscar Hallam, Judge. 

Action by Freida Marcus and others against the National Council of 
Knights and Ladies of Security. A verdict was directed for defend- 
ant, and from denial of new trial plaintiffs appeal. Affirmed. 


A. J. Hertz, of St. Paul (James E. Markham, of St. Paul, of counsel), 
for Appellants. 

Witt1am G. Waite, of St. Paul (Harvey E. Hall, of St. Paul, of 
counsel), for Respondent. 


— ——oe@—____—_- 


GUTHRIE’S EX’R vs. GUTHRIE.* 
(Court of Appeals of Kentucky.) 


INSURANCE—LIFE POLICY—BENEFICIARY—WIFE—DIVORCE. 


Civ. Code Prac. 425, provides that every divorce decree shall restore any 
property not disposed of at the commencement of the action which 
either party may have obtained, directly or indirectly, from or through 
the other during marriage, or by reason thereof, and any property so 
obtained without valuable consideration shall be deemed to have been 
obtained by reason of the marriage, etc. A wife obtained a divorce in 
Illinois, the decree attempting to settle the property rights of the 
parties ‘according to the law of that state without reference to the laws 
of Kentucky, where the parties had previously lived, but did not refer 
to a policy of insurance on the husband’s life, payable to the wife 
provided she survived her husband, which policy was unchanged at 
the time of the husband’s death. Held, that there being nothing in the 
record to show that it was the duty of the Illinois court, under the laws 
of that state, to restore any property obtained by the wife through the 
husband during the marriage, or by reason thereof, the divorce decree 
did not deprive her of the right to the proceeds of the policy, though 
it would have been otherwise had the divorce been granted in Kentucky. 


(For other cases, see Insurance, Cent. Dig. §§ 1461-1468; Dec. Dig. § 585.) 


Appeal from Circuit Court, Shelby County. 
Action by James M. Guthrie’s executor against the Northwestern 
Mutual Life Insurance Company on a policy, the proceeds of which were 


* Decision rendered Oct. 7, 1913. 159 S. W. Rep. 710. 
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also claimed by Mary B. Guthrie, insured’s divorced wife. From a judg- 
ment awarding the proceeds to the wife, the executor appeals. Affirmed. 


P. J. Bearp and C. G. BarrickMAN, both of Shelbyville, for Appellant. 
Wits, Topp and Bonp, of Shelbyville, for Appellee. 


STARK vs. JOHN HANCOCK MUT. LIFE INS. CO. oF 
Boston, Mass.* 


(St. Louis Court of Appeals. Missouri.) 


1. INSURANCE—RIGHTS OF INSURED AFTER DEATH—PAID- 
UP POLICY. 


Under a life policy for $3,000, providing that the company would pay such 
amount upon satisfactory proof of death, deducting therefrom any 
indebtedness to the company of the other parties to the contract, and 
further providing that, if the third or any subsequent annual premium 
should not be paid when due, the company would (“there being then 
no existing indebtedness as aforesaid”) continue the policy as paid-up 
insurance for specified amounts, dependent on the number of pre- 


miums paid, an indetedness at the time of a default did not defeat ~ 


the right to paid-up insurance, but was merely a lien on the sum 
payable, to be deducted from the amount for which the policy was to 
be continued, since “as aforesaid” related to the provision respecting 
the deduction of an indebtedness from the amount payable under the 
policy, and required that such indebtedness should in like manner be 
= from the amount of paid-up insurance which might be pay- 
able. 

a cases, see Insurance, Cent. Dig. §§ 194, 936, 939; Dec. Dig. § 
368. 


2. INSURANCE—CONTRACT—RULE OF CONSTRUCTION. 


The provisions of a policy are to be liberally construed in favor of the 
insured, and when the language is of doubtful import, or susceptible 
of two interpretations, that construction is to be adjudged which is 
most favorable to the insured. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. § 
146.) 


Appeal from St. Louis Circuit Court; Geo. H. Shields, Judge. 
_. Action by Ottmar George Stark against the John Hancock Mutual 
Life Insurance Company of Boston, Mass. Judgment for plaintiff, and 
defendant appeals. Affirmed. 


Joun S. Leany and Brock & SuLLivan, all of St. Louis, for Appellant. 
Jones, Jones, Hocker & Davis, of St. Louis, for Respondent. 


* Decision rendered, July 16, 1913. 159 S. W. Rep. 758. 
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FIRST NAT. LIFE ASSUR. SOCIETY or America vs. FAR- 
QUHAR Et ux.* 


(Supreme Court of Washington.) 


1. PRINCIPAL AND AGENT—RIGHT OF ACTION BY PRINCIPAL 
ON AGENT’S CONTRACT. 


Where an agent takes a note payable to himself, but his principal is the 
real payee, the latter may sue upon the note, even though it is not 
formally indorsed to him. 


(For other cases, see Principal and Agent, Cent. Dig. §§ 691-700; Dec. 
Dig. § 183.) 


2. BILLS AND NOTES — PLEADING — ANSWER — CONTEM- 
PORANEOUS ORAL AGREEMENT. 


An affirmative answer, alleging a contemporaneous contract, apparently 
oral, which would modify the liability of the maker upon a note, is 
not good against either a motion to strike or a demurrer. 


(For other cases, see Bills and Notes, Cent. Dig. §§ 1503-1507, 1555; Dec. 
Dig. § 473; Pleading, Cent. Dig. §§ 1092-1095; Dec. Dig. $ 354.) 


3. APPEAL AND ERROR — HARMLESS ERROR — SUSTAINING 
DEMURRER TO ANSWER. 


Where a plaintiff was allowed to withdraw its demurrer to defendant’s 
second amended answer after it had been sustained, and to file a reply, 
after which the case went to trial on its merits, the defendant could 
not predicate error upon a ruling on the demurrer. 


(For other cases, see Appeal and Error, Cent. Dig. SS 4089-4105; Dec. 
Dig. § 1040.) 


4. STIPULATION—DISCRETION OF COURT. 


Where a life insurance company, in an action upon notes given in payment 
of a premium and for stock in the company, in which the defend- 
ant had set up as an affirmative defense that the company had given 
a note to the plaintiff by way of special inducement to persuade him 
to apply for the insurance, had stipulated with the defendant that the 
complaint, the answer, the demurrer thereto, and the order sustaining 
the same should constitute an agreed statement of facts, and the com- 
pany thereafter learned that the note relied upon by the defendant 
had been given by the agent of the company in his own name without 
authority from the company, it was not an abuse of the court’s dis- 
cretion to permit the company to be relieved from its stipulation. 


(For other cases, see Stipulations, Cent. Dig. § 66; Dec. Dig. § 12.) 


5. INSURANCE—DISCRIMINATION IN RATES—SALE OF STOCK. 


Where an applicant for a life insurance policy purchased stock in the 
company at the same time at a reduced price, but the transactions were 
entirely separate, the notes given in payment for the policy and the 
stock are not rendered void by Rem. & Bal. Code, §§ 6141, 6142, 6143, 
prohibiting an insurance company from discriminating in favor of 
individuals who are insurants of the same class. 


(For other cases, see Insurance, Cent. Dig. §§ 246-249; Dec. Dig. § 138.) 
* Decision rendered, Oct. 9 1913. 135 Pac. Rep. 619. 
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6. APPEAL AND ERROR—QUESTIONS PRESENTED FOR RE- ' 
VIEW—FINDINGS OF FACT—NECESSITY OF SETTING OUT 
EVIDENCE. 

Where no statement of facts is brought to the Supreme Court, the find- 
ings by the trial court are not open to review, but the only ques- 
tion is whether they support the judgment. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 2900, 2939-2041; 
Dec. Dig. § 704.) 


Department 2. Appeal from Superior Court, Pierce County; M. L. 
Clifford, Judge. 

Action by the First National Life Assurance Society of America 
against Frank S. Farquhar and wife. Judgment for the plaintiff, and 
defendants appeal. Afhrmed. 

The following is the stipulation entered into between the parties: 

“In order to simplify the issues in this cause and lessen the expense 
of trial and of appeal, if an appeal is taken, it is hereby stipulated and 
agreed, by and between the plaintiff, represented by its counsel, Hudson, 
Holt & Harmon, and the defendants, represented by their counsel, J. W. 
A. Nichols and Browder Brown, as follows: 

“TI. That paragraph VIII in the first cause of action and paragraph 
VIII in the second cause of action, may be considered as stricken from 
the complaint. 

“II, That if the notes sued on are held to be a legal obligation they 
will then be due and enforceable against the community composed of 
Frank S. Farquhar and Minnie E. Farquhar, husband and wife, and also 
binding upon Frank S. Farquhar individually, according to the terms and 
conditions thereof. 

“III. That the defendants elect to stand upon their affirmative de- 
fenses, alleged in their second amended answer, to which: demurrer has 
been sustained by the court. 

“TV. That the complaint, the second amended answer, the demurrer to 
the affirmative defense therein, the order sustaining the same and this 
stipulation shall constitute an agreed statement of facts upon which the 
case shall be tried.” 


Browper D. Brown, of Tacoma, for Appellants. 
Hupson, Hott & Harmon, of Tacoma, for Respondent. 


BOULWARE vs. MISSOURI STATE LIFE INS. CO.* 
(St. Louis Court of Appeals. Missouri.) 


1. EVIDENCE — PAROL EVIDENCE — INSURANCE POLICY — 
RECITALS—PAYMENT OF PREMIUMS—CONCLUSIVENESS. 


Under the rule that the consideration of a contract may be inquired into 
and parol evidence introduced with reference thereto, recitals in an in- 
surance policy as to the payment of premiums are not conclusive, and 
parol evidence may be offered to show that premiums for years 
during which the policy was postdated were settled by the insured, 
giving to the company a lien certificate of indebtedness equal to the 


* Decision rendered, July 16, 1913. 159 S. W. Rep. 761. 
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reserve that would have Leen accumulated on the policy during those 
years. 


(For other cases, see Evidence, Cent. Dig. §§ 1912-1928; Dec. Dig. § 419.) 


2. INSURANCE—PREMIUMS—FAILURE TO PAY—EXTENDED 
INSURANCE—LOANS. 


Rev. St. 1909, § 6496, provides that after payment of three annual pre- 
miums on a life policy it shall not be forfeited by reason of non- 
payment of premiums, but the net value at the time of the lapse shall 
be computed at 4 per cent interest, and, after deducting from three- 
fourths of the net value any indebtedness to the insurer on account of 
past-due premiums, the balance shall be taken as a net single premium 
to purchase extended insurance. A policy having been antedated, a 
loan certificate was executed to represent the reserve that the policy 
would have earned had it been in force during the antedated period, 
which certificate was a lien on the policy and provided that in the 
event of insured’s death, or failure to make any payment when due, 
the amount unpaid should become due and be deducted from the 
amount payable on the policy. Only one premium was in fact paid 
after the policy was issued. Held, that the loan certificate for the 
reserve so computed could not be regarded as a payment of the annual 
premiums, for the term the policy was antedated, and, since the non- 
forfeiture statute applied only where three annual premium payments 
had been made, the section was inapplicable. 


(For other cases, see Insurance, Cent. Dig. §§ 935. 938; Dec. Dig. § 367.) 


Appeal from Circuit Court, Monroe County; W. W. Barnes, Special 
Judge. 

Action by Maria M. Boulware against the Missouri State Life Insur- 
ance Company. Judgment for defendant, and plaintiff appeals. Affirmed. 


R. S. McCurntic, of Monroe City, and W. A. Duntey, of Troy, for 
Appellant. 

Jones, Hocker, Hawes & ANGeERT, JAMES C. Jones, Jr. and FRANK 
W. MCcALtistrR, all of St. Louis, for Respondent. 


COMMONWEALTH er au. vs. PROVIDENT SAVINGS 
LIFE ASSUR. SOCIETY.* 
(Court of Appeals of Kentucky.) 


1. INSURANCE—FOREIGN COMPANIES—ACTIONS—SERVICE 
OF PROCESS—INSURANCE COMMISSIONER. 

Where a foreign insurance company on entering the state, and beginning 
to do business therein, files its written consent that service on the in- 
surance commissioner shall constitute service on it, cannot revoke 
the insurance commissioner’s authority to accept service so long as it 
has liabilities in the state. 


(For other cases, see Insurance, Cent. Dig. § 33; Dec. Dig. § 26.) 
* Decision rendered, Oct. 9, 1913. 159 S. W. Rep. 698. 
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2. ee COMPANIES—DOING BUSINESS IN 


Where an imsurance company goes into a state and makes msurance con- 
tracts, it does not cease to do business there merely by withdrawing 
its agents, and ceasing to solicit new business. 


(For other cases, see Insurance, Cent. Dig. §$ 17; Dec. Dig. § 16.) 


3. TAXATION — INSURANCE COMPANIES — WITHDRAWAL 
FROM STATE. 


Ky. St. § 4226, requires life insurance comparies doing business within the 
state to make return of premiums collected during the year on policies 
in force within the state, and requires the payment of a tax of 2 per 
cent on such premiums. Held, that, where such section was in force 
when defendant, a foreign msurance company, obtained a license to 
do business in Kentucky, it became a part of the contract between the 
insurance company and the state, and the company continued to do 
business in the state so long as it collected premiums on policies in 
force therein, whether the premiums were paid in Kentucky, or sent 
to the home office in another state, and it could not relieve itself from 
the liability imposed by withdrawing its agents and officers from the 
state, and ceasing to write new business therein. 


(For other cases, see Taxation, Cent. Dig. § 291; Dec. Dig. § 168.) 


4. TAXATION — INSURANCE COMPANIES — REINSURANCE — 
TRANSFER OF POLICIES. 


Ky. St. § 4226, imposes a tax of 2 per cent on life insurance business 
written within the state, and section 699 declares that no credit shall be 
allowed as a reduction of liabilities to any company transacting busi- 
ness in the state for reinsurance made in companies not authorized to 
issue policies therein. Held that, where a foreign life insurance com- 
pany, after writing business within the state in accordance with a 
certificate authorizing it to do such business, withdrew from the state, 
the fact that it transferred its risk on such policies to another insur- 
ance company not authorized to do business within thé state did not 
relieve it from liability for the tax on premiums paid on such policies. 


(For other cases, see Taxation, Cent. Dig. § 291; Dec. Dig. § 168.) 


Appeal from Circuit Court, Franklin County. 

Action by the Commonwealth and others against the Provident 
Savings Life Assurance Society. Judgment for defendant, and plaintiffs 
appeal. Reversed and remanded. 


James Garnett, Atty. GEeNn., C. R. McDsweLt, of Danville, and JoHN 
A. Jupy, of Mt. Sterling, for Appellants. 

Wm Marsa. BuLiitt, CLARENCE C. SmituH, KeitH L. BULLITT, and 
Bruce & Butuirtt, all of Louisville, for Appellee. 
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HUTCHEON vs. WEST COAST LIFE INS. CO.* 


(Supreme Court of Oregon.) 


1. STIPULATIONS—CONSTRUCTION—EFFECT. 


Where, in an action for an insurance agent’s commissions, it was stipulated 
that plaintiff during his employment by defendant wrote the policies 
pleaded in the complaint, that one quarterly payment had been made 
on each of the policies when plaintiff left defendant’s employ, and that 
the commissions on the three quarterly payments of the first year’s 
premiums were paid thereafter, and that plaintiff had received no 
commission on any of such premiums, and was entitled to recover 
$55.68, if he was entitled to recover anything, defendant could not 
thereafter claim that plaintiff's contract of employment was with de- 
fendant’s former superintendent and not with defendant. 


(For other cases, see Stipulations, Cent. Dig. §§ 41-54; Dec. Dig. § 18.) 


2. INSURANCE—SUBAGENCY CONTRACT—CONSTRUCTION— 
COMMISSIONS. 


An insurance subagency contract, made between plaintiff and defendant’s 
superintendent, limited plaintiff’s compensation for services to com- 
missions on premiums on policies secured, collected, and remitted; 
the commissions to be regarded as earned only when the premiums 
had been paid in cash to the superintendent. It further provided that, 
in case the superintendent was displaced, the insurance company, until 
another superintendent was substituted, should stand in the place of the 
superintendent in the contract, but without assuming any past liabili- 
ties. It also declared that the agent should have no claim for com- 
pensation for services under his contract after he had ceased to be 
an agent for the same, and that he should have no claim except in 
accordance with the prior clause, etc. Held that, where the superin- 
tendent had been superseded, and made no claim for commissions on 
portions of first premiums paid on policies obtained by plaintiff after 
plaintiff had left defendant’s service, commissions on such payments 
were due to plaintiff. 


(For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 


Department 2. Appeal from Circuit Court, Multnomah County; John 
P. Kavanaugh, Judge. 

Action by A. W. Hutcheon against the West Coast Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

This action was commenced in the justice’s court for Portland. district 
to collect $55.08. commission on insurance policy premiums. Judgment 
was there rendered in favor of plaintiff, and defendant appealed to the 
circuit court. The cause was tried before the circuit court, without the 
intervention of a jury, and findings were made in favor of plaintiff. 
From a judgment rendered thereon, defendant appeals. 

The plaintiff alleged, in substance, that at the time mentioned the 
defendant was a corporation, organized under the laws of California, 
doing business in Oregon; that during certain months the plaintiff, by 
virtue of an agreement made with the defendant’s agent, was employed 
by the company to solicit and write policies, and was to receive as compen- 
sation a commission on the premiums on policies of insurance secured; 
that while in the employ of defendant plaintiff solicited, secured, and 
wrote policies upon which the first year’s premium had been collected by 
defendant, and upon which the agreed commission amounted to the sum 


* Decision rendered, Sept. 30, 1913. 135 Pac. Rep. 179. 
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of $74.24, $55.68 of which has not been paid. Bs 2 ; 
The defendant answered, denying each and every allegation in plain- 
tiff’s complaint. 


Jay H. Upton, of Portland, for Appellant. 
V. A. Crum, of Portland, for Respondent 


+e 


JACOBY vs. PRUDENTIAL INS. CO. or America. 
(No. 17,216.)* 
(Supreme Court of Nebraska.) 


1. INSURANCE—APPEAL AND ERROF—ACTION ON POLICY— 
SUFFICIENCY OF EVIDENCE. 

Where the question as to the truth or falsity of the answers made by the 
assured in an application for a policy of life insurance are submitted 
to a jury upon conflicting evidence, and under proper instructions, and 
their finding is that the answers were not false or fraudulently made, 
the verdict will not be set aside unless it is found to be clearly wrong. 


(For other cases, see Insurance, Cent. Dig. §8§ 1555, 1707-1728; Dec. Dig. 
§ 665; Appeal and Error, Cent. Dig. §§ 3035-3943; Dec. Dig. § 1002.) 


2. INSURANCE—ACTION ON POLICY—INSTRUCTIONS. 


Instructions examined, and found to be, as applied to the evidence, a 
fairly correct statement of the law. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. § 
669.) 


Appeal from District Court, Box Butte County; Harrington, Judge. 

Action by J. W. Jacoby. administrator of the estate of Michael L. 
Jacoby, deceased, against the Prudential Insurance Company of America. 
From judgment for plaintiff, defendant appeals. Affirmed. 


Wm. MiTcHELL and Eucene Burton, both of Alliance, for Appellant. 
B. F. Gitman, of Alliance, and B. F. SwisHer and Lioyp H. Brown, 
both of Waterloo, Iowa, for Appellee. 


* Decision rendered, Oct. 17, 1913. 143 N. W. Rep. 448. Syllabus by 
the Court. 


—___0+@-—____—_— 


ROBINSON vs. SECURITY LIFE & ANNUITY CO.* 
(Supreme Court of North Carolina.) 


1. INSURANCE — LIFE POLICY — PREMIUMS — CONTRACT 
—MODIFICATION. 


Where plaintiff contracted tv take out a life policy under an agreement 
that he should be permitted to pay a quarterly premium of $38.53, 
when in fact the quarterly premium on the policy which should have 


* Decision rendered, Oct. 29, 1913. 79 S. E. Rep. 681. 
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been charged was $40.84, so that the contract was discriminatory, plain- 
tiff was not for that reason required to pay the increased amount, but 
was entitled to refuse to enter into a new contract todo so. 


(For other cases, see Insurance, Cent. Dig. §§ 246-249; Dec. Dig. § 138.) 


2. INSURANCE—LIFE POLICY—STATUTES—CONSTRUCTION. 


Revisal 1905, § 4775, provides that no life insurance company shall dis- 
criminate in favor of individuals of the same class and equal ex- 
pectation of life in the amount of payment of premiums or rates 
charged, nor shall any company make any contract of insurance other 
than as plainly expressed in its policies, nor allow as inducement to 
insurance any rebate or premium payable on a policy, or any special 
favor or advantage in dividends, etc. Heid, that such act purported 
to operate on insurance companies alone and did not invalidate a 
policy or agreement between the parties by which insurance was 
granted at less than the "egular premium. ; 


(For other cases, see Insurance, Cent. Dig. §§ 246-249; Dec. Dig. § 138.) 


3. INSURANCE—INVALIP CONTRACT OF INSURANCE—RE- 
COVERY OF PREMIUMS. 


Where an insurance company issued a ‘policy for less than the regular 
premium in violation of Revisal 1905, § 4775, prohibiting discrimina- 
tion among insurants of the same class, and accepted premiums at 
the reduced rate for a number of years, and then canceled the policy 
as illegal under the statute, the insured and insurer were not in pari 
delicto, and, the offense of the insurance company being but malum pro- 
hibitum, insured was entitled to recover the premium paid as money 
received to his use. 


(For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 198.) 


Appeal from Superior Court, Wayne County; Carter, Judge. 
Action by M. E. Robinson against Security Life & Annuity Company. 
Judgment for defendant, and plaintiff appeals. Reversed. 


Russett M. Rostnson, of Goldsboro, and John M. Rostnson, of 
Charlotte, for Appellant. 
A. L. Brooxs, of Greensboro, for Appellee. 


CURRIER vs. CATHOLIC ORDER OF FORESTERS.* 


(Supreme Court of Vermont. Orleans.) 


INSURANCE — FRATERNAL LIFE INSURANCE — DROPPING 
MEMBER — RECOVERY OF PAYMENTS. 


The rule in case of ordinary insurance that, if the policy never attaches 
by reason of breach of a condition precedent, premiums paid may be 
recovered, for failure of consideration, is not applicable, so as to allow 
recovery from a fraternal life insurance company of assessments and 
dues paid by one whose name is stricken from its membership roll, on 
discovery that at the time of his admission he was over the eligibility 


* Decision rendered, Oct. 13, 1913. 88 Atl. Rep. 525. 
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age; the payments being in consideration of the privileges, benefits, 
and advantages of membership, and he having had the enjoyment of 
the social advantages of membership. 


(For other cases, see Insurance, Cent. Dig. § 1888; Dec. Dig. § 743.) 


Exceptions from Orleans Municipal Court; Frank D. Thompson, 
Judge. 

Action by Joseph Currier against the Catholic Order of Foresters, 
heard on an agreed statement of facts. Judgment for plaintiff, and 
defendant excepted. Reversed and rendered. 


FRANK E. Mites, of Newport, for Plaintiff. 
Younc & Youns, of Newport, for Defendant. 


WESTERN STATES LIFE INS. CO. vs. LOCKWOOD er at. 
(S. F. 6,429.)* 


(Supreme Court of California.) 


1. CORPORATIONS—DUTIES OF OFFICERS—INDIVIDUAL PRO- 
FITS FROM CORPORATE BUSINESS. 

A president or director of a corporation cannot retain a secret profit ob- 
tained by him in violation of his fiduciary relation, but must account 
therefor to the corporation. 

(For other cases, see Corporations, Cent. Dig. §§ 1393-1398, 1400; Dec. 
Dig. § 314.) 


2. CORPORATIONS—DUTIES OF OFFICERS—INTERESTS AD- 
VERSE TO CORPORATION. 

A president or director of a corporation cannot assume a position which 
is possibly adverse to his fiduciary duty, and therefore cannot contract, 
on behalf of the corporation, with himself as an individual, or with 
others with whom he has an interest, without the full knowledge and 
approval of the corporation. 

(For other cases, see Corporations, Cent. Dig. §§ 1401, 1402, 1404- en, 
1408, 1409, 1412-1414; Dec. Dig. § 316.) 


3. ee com OF OFFICERS—INDIVIDUAL PRO- 
‘ITS. 


A president of a corporation is bound to account to the company for pro- 
ceeds derived by him from a contract, made with a firm which had 
been employed by the corporation to sell its stock at a net price to the 
corporation, by which contract the president was to receive a per- 
centage of the profits of the sales, and it was immaterial whether such 
contract was made before or after the corporation had employed the 
firm to sell the stock. 


(For other cases, see Corporations, Cent. Dig. §§ 1393-1308, 1400; Dec. 
Dig. § 314.) 


* Decision rendered, Sept. 13, 1913. Rehearing denied, Oct. 13, 1913. 
133 Pac. Rep. 406 
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4. INSURANCE—STOCK CORPORATION—PAID-UP STOCK— 
STATUTORY PROVISIONS. 


The failure of a life insurance company to have its stock fully paid within 
one year after the issuance of its certificate, as required by Pol. Code, 
§ 504, does not ipso facto end the corporation, or prevent it from 
continuing the work of obtaining stock subscriptions. 


(For other cases, see Insurance, Cent. Dig. § 38; Dec. Dig. § 33.) 


5. CORPORATIONS—DUTIES OF OFFICERS—ADVERSE INTER- 
EST—INTENT 


The good faith of the president of a corporation in entering into a con- 
tract, which is violation of his fiduciary relation to the corporation, 


cannot be considered in determining his liability to account for the 
profits of such contract. 


(For other cases, see Corporations, Cent. Dig. §§ 1393-1308, ‘1400; Dec. 
Dig. § 314.) 


6. CORPORATIONS — DUTIES OF OFFICERS — ADVERSE IN- 
TEREST. 


Where a newly organized insurance corporation employed a firm to sell 
its stock at a fixed net price, a contract thereafter made by the pres- 
ident with the firm, whereby he was to receive a percentage of the 
net profits realized from sales in excess of the fixed price, placed the 
president in a position antagonistic to the prospective stockholders; 
and, since he occupied the position of a promoter toward them, he 
could be compelled to account to the corporation for such profits. 


(For other cases, see Corporations, Cent. Dig. §§ 1393-1398, 1400; Dec. 
Dig. § 314.) 


7. CORPORATIONS—DUTIES OF OFFICERS—INDIVIDUAL PRO- 
FITS—ACCOUNTING-- DAMAGE TO CORPORATION. 


A corporation is entitled to recover secret profits obtained by a promoter or 


director in violation of his obligations, even though the corporation 
was not damaged by the transaction. 


(For other cases, see Corporations, Cent. Dig. §§ 1393-1398, 1400; Dec. 
Dig. § 314.) 


8. CORPORATIONS — AGTIONS AGAINST OFFICERS — COM- 
PLAINT—‘EARNED.” 


In an action by a corporation for an accounting by its president of sums 
received by him through a secret contract with a firm employed to sell 
the corporate stock, the statement in the complaint that the firm sold 
stock at such a price that they “earned” a net profit of a certain 
amount does not import that the services were worth that much to the 
corporation, but only that they became entitled to that amount under 
the terms of the contract. 

(For other cases, see Corporations, Cent. Dig. §§ 1415, 1416-1425; Dec. 
Dig. § 319.) 


(For other definitions, see Words and Phrases, vol. 3. p. 2302.) 


9. CORPORATIONS — DUTIES OF OFFICERS — SECRET PRO- 
FITS—LIABILITY. 


The rule that a corporation must pay value for what it receives, even 
though an officer violated his duty in connection therewith, does not 
apply in an action by the corporation to recover from an officer secret 


profits made by him in a transaction which he was forbidden by law 
to make. 


(For other cases, see Corporations. Cent. Dig. §§ 1393-1308, 1400; Dec. 
Dig. § 314.) 
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10. EXECUTORS AND ADMINISTRATORS—CLAIMS AGAINST 
ESTATE—SUFFICIENCY. 

Where a claim filed against decedent’s estate showed the nature thereof 
sufficiently to enable the executors to act _advisedly, the claim is 
sufficient, although not drawn with the precision required to render 
the complaint good against a special demurrer. 


(For other cases, see Executors and Administrators, Cent. Dig. §§ 811- 
818, 842; Dec. Dig. § 227.) 


11. EXECUTORS AND ADMINISTRATORS—CLAIMS AGAINST 
ESTATE—VERIFICATION. 


A verification of a claim, filed by a corporation against a decedent'’s estate, 
on the knowledge of the claimant, is sufficient to comply with Code 
Civ. Proc. § 1494, requiring the verification to be on the personal 
knowledge of the affiant, where the verification was by the secretary 
of the corporation, who was in charge of the books, since he would 
have any knowledge of the subject that the corporation would have. 

(For other cases, see Executors and Administrators, Cent. Dig. §§ 811-818, 
842; Dec. Dig. § 227.) 


Department 1. Appeal from Superior Court, city and county of San 
Francisco; Geo. A. Sturtevani, Judge. 

Action by the Western States Life Insurance Company against Arthur 
D. Lockwood and another. Judgment for the defendants, and plaintiff 
appeals. Reversed and remanded. 


Otto Irvinc Wise, of San Francisco, for Appellant. 
FraANK H. Suort, of Fresno, and Titus, Creep & Datu and A. E. 
Botton, all of San Francisco, for Respondents. 


GREEN vs. NATIONAL ANNUITY ASS’N.* 


(Supreme Court of Kansas.) 


. INSURANCE—APPLICATION—WARRANTIES. 


an warranties of the truthfulness of answers to questions were made 
in an application for a beneficiary certificate, and the certificate recited 
that it was issued subject to the statements made in the application 
“which are hereby warranted to be full, complete, and true, and made 
a part of this contract.” The statements referred to are held to be 
warranties. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


2. INSURANCE—APPLICATION—EFFECT OF MISSTATEMENT. 


The following questions and answers appear in the application: “* * * 

. Have you ever had loss of consciousness? A. No. Q. Have you had 

any illness, constitutional disease, or injury that has confined you to 

the house during the past ly years? If so, give particulars. A. A 

year ago, yes, had uremia—Dr. J. F. Hassig, Kansas City, Kansas, pro- 
nounces him cured—I find no trace myself.” 

a Decision rendered, Oct. 11, 1913. 135 Pac. Rep. 586. Syllabus by the 

ourt. 
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The illness referred to occurred seven morths before the answers. were 
made instead of one year; but no further question was asked con- 
cerning the date. The medical examiner of the association applied the 
best known tests for uremia, and then appended to the applicant’s 
answer her own statement, “I find no trace myself.” It is held that 
the association was sufficiently informed’ of the disease. The pre- 
cise date, being within the period covered by the question, was not 
considered important by the association, and should be treated as 
superfluous. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


3. INSURANCE — APPLICATION — NOTICE OF INCIDENTS OF 
DISEASE. 


The evidence shows that unconsciousness is an ordinary incident or mani- 
festation of uremia. Having been informed of the disease, the asso- 
ciation is chargeable with knowledge of this incident. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 
4. INSURANCE—POLICY—WAIVER OF CONDITIONS—ESTOP- 
Pel. 


The association waived the conditions of the policy relating to previous 
illness from the disease referred to by accepting: the risk and issuing 
the policy with knowledge of such illness, and is estopped from in-, 
sisting upon a breach of warranty that the applicant had not had 
such disease, or that its ordinary manifestations had not appeared. 

(F ¥ other cases, see Insurance, Cent. Dig. §§ 1837, 1866-1868; Dec. Dig. 

724.) 


5. APPEAL AND ERROR—JURISDICTION. 


In an action to recover an installment of $100 upon a beneficiary certificate, 
where the defendant interposed a counterclaim for the forfeiture of 
the certificate, and prayed for cancellation, this court has jurisdiction 
of an appeal by the defendant from a judgment for the plaintiff for 
the recovery of the installment sued for. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 152-155, 157, 158, 
172-176, 178-184, 186-197; Dec. Dig. § 45.) 


(Additional Syllabus by Editorial Staff.) 


6. INSURANCE—POLICY—WARRANTIES—CONSTRUCTION. 
Warranties ‘in an application for a benefit certificate are strictly construed. 


(For cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 
723. 


7. APPEAL AND ERROR—HARMLESS ERROR—REFUSAL OF 
INSTRUCTIONS. 


The refusal of an instruction in an action on a beneficiary certificate, that 
impairment of insured’s health from Bright’s disease within 12 months 
from the acceptance of the certificate would invalidate it, if error 
was harmless, where the jury found that the insured’s health was not 
so impaired. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 4225-4228, 4230; 
Dec. Dig. § 1068.) 


Appeal from_ District Court, Wyandotte County. 
Action by Clara Green against the National Annuity Association. 
From judgment for plaintiff, defendant appeals. Affirmed. 
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Davin C, FINLEY, of Kansas City, Mo., and E. A. Enricut, of Kansas 
City, Kan., for Appellant. 
McFappen & CLarLIN,, of. Kansas City, Kan., for Appellee. 


—_—_——oe0@——_—_- 


GRAND FRATERNITY vs. CLIFF.* 
(Court of Appeals of Colorado.) 


1. INSURANCE—MUTUAL BENEFIT—CONSOLIDATION—CON- 
STRUCTION. 

Two fraternal benefit associations consolidated, and it was stipulated that 
the members of each order should be accepted as members of the con- 
solidated order, that the beneficiary contracts of each order were to 
be assumed by the consolidated order, and the consolidated order is- 
sued certificates or riders to certificate holders of the old orders 
stating that it would pay all benefits provided in such certificates. 
Held, that the funds of the consolidated order were liable, not only 
for death losses on such certificates, but for their surrender values 
as provided in the original certificates. 


(For other cases, see Insurar:ce, Cent. Dig. § 1840; Dec. Dig. § 705.) 


2. INSURANCE — MUTUAL BENEFIT ASSOCIATION — ACTION 
BY MEMBER—REMEDY WITHIN ORDER. 

Where there was no provision in the constitution of a fraternal benefit as- 
sociation requiring certificate holders to present their claims and ex- 
haust all remedies within the order before commencing action on 
same in court, a certificrte holder was not required to do so, but it 
was sufficient for him to request payment from the president and serve 
written demand upon the order before commencing action. 

(For other cases, see Insurance, Cent. Dig. §§ 1987, 1988; Dec. Dig. 
§ 805.) 


Error to District Court, Denver County; Hubert L. Shattuck, Judge. 
Action by William A. Ciiff. against the Grand Fraternity. From a 
judgment in favor of plaintiff, defendant brings error. Affirmed. 


(CuarLes W. WATERMAN and CALDWELL Martin, both of Denver, for 
Plaintiff in Error. 


S. S. Assott, of Denver, for Defendant in Error. 


* Decision rendered, Sept. 15, 1913. 135 Pac. Rep. 125. 
OQ 


MUTUAL LIFE INS. CO. or New York vs. MORGAN.* 
(Supreme Court of Oklahoma.) 


1. INSURANCE—AVOIDANCE FOR MISREPRESENTATIONS— 
STATEMENTS IN APPLICATION. 


Statements in an application for life insurance are representations only, 
and not warranties, where the application is not incorporated in the 
policy nor made a part of it by reference or otherwise, although in 


* Decision rendered, May 20, 1913. On rehearing, Sept. 2, 1913. 
135 Pac. Rep. 279. Syllabus by the Court. 
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the application the insured warrants that his answers and statements 
therein are true. 


(For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 


2. INSURANCE — AVOIDANCE FOR MISREPRESENTATIONS — 
MATERIALITY. 


Representations and statements in an application for life insurance, not 
strictly true, will not avoid the policy issued upon the application, un- 
less they are material and substantially untrue, where they do not 
amount to warranties. 


(For other cases, see Insurance, Cent. Dig. § 548; Dec. Dig. § 255.) 


3. INSURANCE—AVOIDANCE FOR MISREPRESENTATIONS— 
MATERIALITY—HEALTH OF INSURED. 


The fact that an applicant for life insurance is temporarily indisposed at 
the time of making the application will not avoid the policy, if the 
illness is not of a character to permanent!y affect his health, or render 
him more susceptible to the attack of disease, although he represents 
in the application that he is in good health at the time. 


(For other cases, see Insurance, Cent. Dig. §§ 681-690, 694-696; Dec. 
Dig. § 291.) 


4. INSURANCE—AVOIDANCE FOR MISREPRESENTATIONS— 
MATERIALITY—HEALTH OF INSURED. 


A temporary indisposition at the time a policy of life insurance is de- 
livered, not likely to permanently impair health or render the person 
more susceptible to the attack of disease, will not avoid a policy of life 
insurance, though it is agreed in the application, not a part of the 
policy, that the policy shall not take effect unless delivered while the 
applicant is in good health. 

“ other cases, see Insurance, Cent. Dig. §§ 681-690, 694-696; Dec. Dig. 

291.) 


5. INSURANCE— AVOIDANCE FOR MISREPRESENTATIONS — 
MATERIALITY—MEDICAL ATTENDANCE. 


In the Indian Territory prior to statehood, the fact that the insured had 
consulted several physicians within five years before the policy was 
written would not avoid the policy, provided the consultation was 
with reference to slight and temporary ailments, although the ap- 
plication contained a statement that the insured had only consulted 
one physician in the preceding five years. 

(For other cases, see Insurance, Cent. Dig. §§ 691, 692; Dec. Dig. § 202.) 


On Rehearing. 


6. INSURANCE—CONSTRUCTION OF POLICY—APPLICATION 
AS PART OF POLICY. 


References in a life insurance policy to the application therefor 
in terms as_ follows: “Occupation: This policy is _ free 
from any restriction as to military or naval service, and, as to other 
occupations of the insured, it is free from any restriction after one 
year from its date, as set forth in the provisions of the application 
indorsed hereon or attached hereto. Suicide: The company shall not 
be liable hereunder in the event of the insured’s death by his own 
act, whether sane or insane, during the period of one year after the 
issuance of this policy, as set forth in the provisions of the application 
indorsed hereon or attached hereto”’—do not make the application a 
part of the policy, so as to render the statements in the application 
warranties rather than mere representations. 

(For other cases, see Insurance, Cent. Dig. §§ 308-311; Dec. Dig. § 151.) 
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Commissioners’ Opinion. Division No. 2. Error from District Court, 
Garvin County; R. McMillan, Judge. 

Action by Barbara E. Morgan against the Mutual Life Insurance 
Company of New York. Judgment for the plaintiff, and defendant 
brings error. Affirmed. 


J. B. THompson, of Pauls Valley, for Plaintiff in Error. 
H. M. Carr, of Pauls Valley, for Defendant in Error. 


HARTINGTON NAT. BANK vs. GILES. (No. 17,327.)* 
(Supreme Court of Nebraska.) 


1. APPEAL. AND ERROR—REVIEW—RULINGS ON EVIDENCE 
—PREJUDICE. 

The exclusion of competent evidence at one stage of a trial is not 
prejudicially erroneous if the facts sought to be proved are subse- 
quently established. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 4194-4199, 4205; 
Dec. Dig. § 1057.) 


2. INSURANCE—NOTE FOR PREMIUM—DEFENSES—NO CON- 
SIDERATION. 


Under the facts stated in the opinion, held, that the defense of no con- 
sideration was not established. 


(For other cases, see Insurance, Cent. Dig. §§ 399-401; Dec. Dig. § 187.) 


Appeal from District Court, Cedar County; Graves, Judge. 
Action by the Hartington National Bank, of Hartington, against L. 
L. Giles. Judgment for plaintiff, and defendant appeals. Affirmed. 


H. E. Burkett, of Hartington, for Appellant. 
P. F. O’Gara, of Hartington, for Appellee. 


* Decision rendered Sept. 26, 1913. 143 N. W. Rep. 197. Syllabus by 
the Court. ' 


——— eee —— — 


WHITFORD vs. NORTH STATE LIFE INS. CO.* 
(Supreme Court of North Carolina.) 


1. STATUTES—CONSTRUCTION. 


Words of a statute are to be construed as they are ordinarily under- 
stood, and where the language is plain and admits of but one mean- 
ing, there is no room for construction; it being only when the 
terms of the statute give rise to some ambiguity or the gram- 


* Decision rendered, Oct. 8, 1913. 79 S. E. Rep. 501. 
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matical: constructiom is doubtful that courts can exercise the power 
of controlling the language in order to give effect. to the supposed 
real. intention of the Legislature. 


(For other cases, see Statutes, Cent. Dig. §§ 266, 269; Dec. Dig. § 190.) 


2. WITNESSES — COMPETENCY —HUSBAND AND WIFE— 
“COMMUNICATE’—“COMMUNICATION.” 

Revisal 1908, § 1636, declares that no husband or wife shall. be compel- 
lable to disclose any confidential communication made by one to the 
other during: marriage. Held, that the word “communicate” means 
to bestow, convey, make known, recount, to impart, as to communi- 
cate information to any one, the word “communication” meaning the 
act of communicating; and hence a paper written by a husband, 
directed to his wife, just prior to his committing suicide, giving her 
directions as to what she should do with reference to various busi- 
ness matters after he was dead, and which he did not intend she 
should see until after his death, was not a communication during mar- 
riage, and was therefore admissible in an action on a policy to prove 
suicide. 


(For other cases, see Witnesses, Cent. Dig. § 738; Dec. Dig. § 191.) 


(For other definitions, see Words and Phrases, vol. 2, pp. 1341, 1342; vol. 
8, p. 7608.) 


3. EVIDENCE—DECLARATIONS AGAINST INTEREST. 

A writing, by deceased, addressed to his wife, but not intended to come 
into her hands until after the writer’s death, directing his wife as 
to certain business matters, held admissible in an action on a policy to 
show suicide as declarations against interest. 


(For other cases, see Evidence, Cent. Dig. §§ 1105-1107; Dec. Dig. § 272.) 


Appeal from Superior Court, Craven County; Allen, Judge. 
Action by G. A. Whitford against the North State Life Insurance 
Company. Judgment for defendant, and plaintiff appeals. Affirmed. 





Fire, &c.] Wolfe us. International Fire Ins. Co. 


FIRE, TORNADO, ETC. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


FourtH Ciacuit. 


WOLFE 
vs. 


INTERNATIONAL FIRE INS. CO. or Fort Wortn, Tex. (No. 1,148).* 


1. INSURANCE—CONTRACT WITH GENERAL AGENT—CON- 
STRUCTION. 


Where a contract by which plaintiff was employed ‘by defendant, a fire 
insurance company, as its general agent in two states, to receive for 
his services a stated per cent of the premiums on all policies written 
in such states, was silent as to classes of risks to be insured, the 
right was reserved to defendant to determine such classes from time 
to time as in the judgment of its officers and directors seemed for 
its best interests, and a direction to a defendant to accept for the 
time only certain classes of risks was not a breach of the contract. 


(For other cases, see Insurance, Cent. Dig. § 115; Dec. Dig. § 85.) 


2. INSURANCE—CONTRACT WITH AGENT —RESCISSION — 
CONSTRUCTION OF CORRESPONDENCE. 


Where the attorneys for plaintiff, who was a general agent for defend- 
ant insurance company, because of certain action of defendant 
which they deemed a breach of plaintiff’s contract of agency, with 
his assent or ratification wrote defendant that he rescinded such 
contract, to which defendant assented by letter sent to both plain- 
tiff and his attorneys, the effect was a rescission of the contract by 
mutual consent, and plaintiff could not thereafter maintain an action 
for its breach. 


(For other cases, see Insurance, Cent. Dig. § 104; Dec. Dig. § 79.) 


In Error to the District Court of the United States for the Dis- 
trict of Maryland, at Baltimore; John C. Rose, Judge. 

Action at law by Francis E. S. Wolfe, to the use of T. Row- 
land Slingluff, assignee, against the International Fire Insurance 
Company of Ft. Worth, Tex. Judgment for defendant, and 
plaintiff brings error. Affirmed. 

This is an action at law originally instituted in the Superior 
Court of Baltimore City on the 11th day of October, 1911. 
There was a motion to quash the writ of summons in that court. 
This motion was overruled with leave to plead. The case was 
then removed to the District Court for the District of Maryland. 
—The statement of facts by the learned judge who heard the 
case below is as follows :-— 

“The plaintiff sues the defendant for an alleged breach of con- 
tract by which the plaintiff became general agent for the de- 


* Decision rendered, May 8, 1913. 207 Fed. Rep. 262. 
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fendant. The plaintiff will be called the ‘agent,’ the defendant 
the ‘company.’ 

“The declaration sets forth the agreement in full. By it the 
agent became general agent of the company, for the states of 
Maryland and Pennsylvania. In that territory he was to ap- 
point all agents or subagents. His compensation was to be 32% 
per cent on all premiums, less return premiums and reinsurance, 
collected for all business written within the territory for account 
of the company. Many of the expenses of the agency were to 
be paid by the agent, others by the company. The agent was to 
give bond for $20,000. 

“The contract provided: ‘It is understood and agreed that 
this contract shall continue in force after approval of said bond 
for ten years from the date hereof. * * * It is further agreed 
that said company reserves the right to cancel this contract if at 
any time after the first year, or any year thereafter, the losses and 
expenses exceed the receipts for two consecutive years.’ 

“The agent agreed to make certain daily and monthly reports 
and to remit at the times and in the manner prescribed in the 
agreement. This agreement was dated May 31, 1910. The 
agent gave the bond and entered on the discharge of his duties 
under the agreement. 

“The declaration alleges that on the 4th of August, 1911, the 
company wrote him that the board of directors, after thoroughly 
analyzing his account and business sent to the company, found 
that the same had produced a very heavy fire loss and for that 
reason the board had determined to ask him not to send any new 
business or renewals from the date of the receipt of the letter, 
excepting risks of the preferred class. He was directed to de- 
cline all special hazards and outside unprotected risks. ‘The let- 
ter said: ‘You are familiar with the excess losses which your 
territory has produced, and as a matter for our own protection 
we are forced to demand a more limited classification. You are 
also aware that the company cannot be reasonably expected to 
maintain an agency plant at a state that is producing such ex- 
cessive losses. We desire as far as within our power to minim- 
ize the loss and ask your hearty co-operation and trust you 
will agree with us and work to attain the end desired.’ 

“The declaration says that the company thereafter declined 
to accept policies of insurance, whether the class known as new 
business or renewal, written by the agent and forwarded to the 
company, and from the time of such letter the company wrong- 
fully refused to permit the agent to perform said contract. It 
alleges the readiness and willingness of the agent to have per- 
formed it. It says that the action of the company in refusing to 
accept from the agent the insurance policies, other than risks of 
the preferred class, amounted to a breach of the contract to the 
damage of the agent. 
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“The company for a first plea said that the contract was by 
mutual agreement rescinded, and set forth in the plea certain 
correspondence which had passed between the agent and the 
company. From this correspondence it appears that the agent, 
through his attorneys, on the 10th of August, declined to admit 
the right of the company to limit in the manner attempted the 
business he might do. He notified the company that until fur- 
ther informed he should continue to write business as thereto- 
fore. On the 23d day of August he again wrote his attorneys. 
These gentlemen said that they had advised the agent that the 
demand to restrict his future business to the preferred class and 
the company’s subsequent refusal to retain insurance written by 
the agent for risks other than the preferred class was practically 
a nullification of his contract of agency and entitled him to re- 
scind the contract and to demand the return of the consideration 
therefor as well as compensation for the losses he has sustained. 
They add: ‘By reason of this breach of contract by our company 
in manner indicated, Mr. Wolfe has concluded to rescind the 
same and we hereby notify you of his rescission thereof and de- 
mand on his behalf a return of the consideration therefor as well 
as full compensation for his expenditures and losses.’ 

“They further say that they had instructed the agent that owing 
to the breach of contract by the company he was not to make his 
monthly remittance as agent until the matter was adjusted. 
They added that in order to minimize the company’s loss as much 
as possible he would until further notice, without waiving any 
of his rights, continue to forward such business as may be forth- 
coming until the company could make such other arrangements 
as it saw fit for the same. 


“On the 26th of August the company replied through its at- 
torneys. In that letter they said, ‘We accept your notice of such 
rescission.” The agent was notified not to write any further 
business. They said that if the agent did not make his monthly 
remittances as agent in accordance with the terms of the con- 
tract now rescinded by him suit would be brought upon his bond. 
In another letter addressed to the agent and written on the same 
day as the last, viz., August 26, 1911, he was told that the com- 
pany accepted notice of his rescission of the contract ‘which, in 
accordance with your election, we now treat as terminated.’ 


“The company’s second plea alleged full performance by it 
and breach by the agent. On the second plea the agent joined 
issue, and to the first plea he replied that from the correspond- 
ence contained in the company’s first plea and from the addi- 
tional letters reproduced in the agent’s replication it did not 
appear that there was any joint concurrence by the parties to the 
said contract under which the same was by mutual agreement 
rescinded. These additional letters consist of a letter from the 
agent’s attorneys to the company under date of September 8, 
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1911, in which they demand $25,000 damages and loss sustained 
by the agent by reason of ‘breach by the company of its contract 
with him. $5,000 of this is the amount required of the agent for 
the purchase of stock in the company in order to ‘obtain the 
general agency. $20,000 was the estimated loss of profits on busi- 
ness written and to ‘be written during the life of the contract if 
it had not been broken. in ‘reply ‘to this letter the company’s 
attorneys under date of September 11, 1911, explained that ‘the 
losses of the company had ‘become so great and were increasing 
so rapidly that the officers of ‘the company called together the 
directors from the different parts of the state * * * to con- 
sider what could be done to reduce these losses and protect the 
interests of the company, both of the policyholders and the 
stockholders.’ 

“The director ‘decided that the interest of the company im- 
peratively demanded that steps be taken at once to curtail the 
losses, and with this end in view, and this only, they decided that 
in those states where the business had been unprofitable and 
where the losses had been so great, they would, at least for the 
time being, instruct their agents to eliminate the unprofitable 
business and take only such risks as the company might safely 
carry. They stated that the agent ‘seemed to take the view that 
this was an assault upon his contract, and through you, as we 
understand the communication, he threw up the contract, and 
the company, through us, accepted the resignation and has since 
then been proceeding on the basis of his being no longer a gen- ° 
eral agent of this company.’ 

“In reply under date of September 19, 1911, the attorneys for 
the agent write, among other things, that the business ‘he handed 
in to your company was such business as was done by all insur- 
ance companies in the ordinary course of insurance business, and 
that when you cut him down and limited him to the character of 
insurance which you required him to take, his business was prac- 
tically gone and that he would not realize enough from it to pay 
his office rent, much less the many other expenses of the same. 
From this viewpoint we have advised Mr. Wolfe that the action 
on the part of your company was a rescission of the contract and 
he accepted the same as a ‘rescission and a violation of the terms 
of the contract which would entitle him to substantial damages 
for such violation.’ ‘If we are correct in this view, Mr. Wolfe 
will be entitled to repayment of the $5,000 consideration and also 
to such damages as he may have sustained measured by the 
profits which he might have made during the continuance of the 
agreement.’ 

“On September 27th the attorneys for the company answered. 
They said, among other things: ‘If we understand your position, 
it is that Mr. Wolfe is entitled to a repayment of the considera- 
tion which he paid for stock in the “company”; but you do not 
say whether he still owns the stock, nor do you offer to return 
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it to the company. We would like, therefore, to know. definitely 
whether Mr. Wolfe still owns this stock, or whether he has dis- 
posed of it, and what he considers the stock worth. We do not 
understand that, in any event, he would be entitled to receive 
back the consideration, even if he should return, or offer to 
return, the stock. It was a reasonable requirement on the part 
of the company, in appointing its general agents, that they should 
have a substantial interest in the company by owning stock, and 
Mr. Wolfe certainly could not claim that he could throw up his 
agency because of a real or fancied grievance, and then cancel his 
stockholding and recover back the money he had paid for it.’ 

“On October 7th the agent’s attorneys answered that they had 
taken it for granted that the proposition made by them that the 
$5,000 should be returned to the agent included a return by him 
of the stock. This letter stated that the suit would be brought in 
a few days. 


“The company demurred to this replication. It says that at 
the time suit was brought the contract had been rescinded by 
mutual consent. The agreement had so far ceased to exist that 
no action could be maintained upon it. The agent denies that 
what passed between the parties amounted to a rescission. He 
does not question that he in so many words told the company 
that he had elected to rescind the contract and the company ex- 
pressly said that it accepted such rescission. He does claim, 
however, that all that in fact happened was that he offered to 
rescind upon terms that the company could not accept the offer 
otherwise than upon such terms, and that it never did assent to 
the latter. If so the rescission never became effective. The 
contract still remained in force. The correspondence does not 
suggest that the agent thought that in telling the company that 
he had elected to rescind he supposed he was making it an offer. 
Quite clearly he conceived. himself to be exercising a legal right 
which under the circumstances as he saw them was absolute. 
Having so elected, he made demand upon the company for those 
things to which in consequence of his choice he felt he had be- 
come entitled. The company in effect replied: ‘We assent to 
your rescission of the contract. We do not think that your view 
of what follows from such action is in all respects correct.’ If 
he had chosen, the agent might thereupon have safely acted upon 
the assumption that the contract was at an end. The company 
would not have been heard to say, ‘We did not assent to your re- 
scission of the contract because we expressed our nonconcur- 
rence in your understanding of the lega] consequences which it 
entailed.’ ” 

The court below sustained the defendant’s first plea and also 
the demurrer to the declaration upon which final judgment was 
entered in favor of the defendant, and the case comes here on 
writ of error. 

Vol. XLII.—110 
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T. RowLanp S.LINGLU‘F, of Baltimore, Md. (Slingluff & 
Slingluff, of Baltimore, Md., on the brief), for Plaintiff in Error. 

Apert C. Ritcute, of Baltimore, Md. (Ritchie & Janney of 
Baltimore, Md., on the brizf), for Defendant in Error. 


Before Pritchard, C. J., and Boyd and Dayton, D. JJ. 


PRITCHARD, C. J. (after stating the facts as above). 

[1] In order that we may discuss the questions involved here- 
in in their logical order, we will first inquire as to whether there 
was a breach by the plaintiff of any covenant in the agreement 
made in 1910; that being the contract upon which this proceed- 
ing is based. 

The plaintiff in error will be referred to as “plaintiff,” and de- 
fendant in error will be referred to as “defendant”; such being 
the relative positions the parties occupied in the court below. 

The covenants on behalf of the defendant company may be 
epitomized as follows: First, that the agent shall receive a com- 
mission of 32% per cent for all premiums, less return premiums 
and reinsurances, collected for all business written in said ter- 
ritory; second, that the company will furnish blank policies and 
daily reports and pay all losses and charges for taxes, legal 
service, adjustments, etc.; third, that the contract shall continue 
in force for ten years with the privilege of canceling after two 
years if it should prove unprofitable. 

After a careful consideration of the provisions of the contract, 
we are of the opinion that it does not contain an undertaking by 
the company to accept, and no authority to the agent to write, any 
particular class of risks. There is no reference in the agree- 
ment to this subject, and therefore we must assume that it was 
the purpose of the defendant company to reserve the right unto 
itself to determine from time to time as to the class of risks that 
the agent was to write, and it is but natural that the contract 
should have been written as it was, when we consider the nature 
of the business in which the defendant company was engaged, 
and the obligation that it owed to its stockholders and others in- 
terested in its financial welfare. 

As we have stated, there is no covenant to the effect that 
plaintiff was to be permitted to write insurance of any particular 
class; in other words, the contract is silent as respects this point, 
thereby indicating a purpose on the part of the parties thereto to 
leave that question in the discretion of the defendant company. 

Owing to the character of business in which the defendant 
company is engaged, it necessarily follows that its success de- 
pends in a large measure upon its ability from time to time to 
increase or diminish the number and character of policies it may 
issue, so as to properly meet existing conditions. Therefore, in 
the absence of an express agreement on the part of the company 
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to the contrary, it would be unreasonable to hold that it was the 
intention of the defendant company in this instance to issue poli- 
cies of every class whatsoever and not reserve unto itself the 
right to restrict those to be issued to a particular class in the 
event it should in the future appear that the issuance of policies 
of a certain class would result disastrously, and thereby impair 
the financial ability of the company. 

We are therefore of the opinion that the ruling of the court 
below as respects this phase of the question was eminently proper. 

[2] However, it is also insisted by counsel for defendant that 
the contract in this case has been rescinded, and that therefore in 
no event would an action lie for an alleged breach thereof, and, 
even if the contract was broken by the defendant, still the plaintiff 
would not have a cause of action for the breach thereof, because 
the plaintiff in the first instance elected not to sue for the breach, 
but to rescind the contract. 


The court below in referring to this phase of the question said: 

“At the time the correspondence began the agent thought that 
the company had broken its contract. If that were so, he had a 
right, if he would, to treat the contract as still alive and to sue for 
the damage he had suffered by its breach. He was not required to 
do so. He might, if he preferred, rescind it. If he did the lat- 
ter, he could demand back the consideration he had paid, repay- 
ment of money laid out by him and compensation upon a quan- 
tum meruit for the services he had rendered. If he elected to 
treat the contract in force, by suing for damages for its breach, 
he could not ask for the return of the consideration he had paid. 
The measure of damages for the breach of a contract is the 
amount which would put the injured party in the same position 
as he would have been had the contract been performed. He 
who recovers such damages is in theory of law placed in the same 
situation he would have been had not breach occurred. To give 
him back in addition the consideration he had paid to induce the 
other party to enter into the contract would be to give him all 
the benefits of the contract while relieving him from all its 
burdens.” 


The court below held that the plaintiff had offered to rescind 
the contract, and that the defendant acquiesced therein. It ap- 
pears that on the 4th day of August, 1911, the defendant com- 
pany after carefully considering the situation, “on account of the 
heavy fire loss,” instructed plaintiff “not to send us any new 
business or renewals from the date of the receipt of this letter, 
except risks of the preferred class, declining for us all special 
hazards and outside unprotected risks.” Thus the plaintiff was 
fully informed as to the course that the defendant company had 
decided to pursue, and the reason therefor, and after making 
further inquiry by letter dated August 10, 1911, demanded the 
exact cause which prompted the finance committee of the de- 
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fendant company to make the recommendation it did, and on 
August 23, 1911, plaintiff's attorneys wrote another letter, in 
which it was asserted that the defendant company did not have 
the right to fix any limitation as to the character of risks to be 
written, and, among other things, said :— 

“We have, therefore, advised him that the demand from your 
company to restrict his future business to the preferred class, as 
stated in your letter of August 4th, and its subsequent refusal to 
retain insurance written by him for risks other than the pre- 
ferred class, as enumerated in your letter to him of August 18, 
1911, is practically a nullification of his contract of agent, 
amounting to a breach thereof, and entitles him to rescind the 
contract and demand the return of the consideration therefor as 
well as compensation for the losses he has sustained. 

“By reason of this breach of contract by your company in 
manner indicated, Mr. Wolfe has concluded to rescind, and we 
hereby notify you of his rescission thereof and demand, on his 
behalf, a return of the consideration therefor as well as full com- 
pensation for his expenditures and losses.” 

After the receipt of this letter, to wit, on the 26th day of Au- 
gust, 1911, the defendant company addressed a letter to the 
plaintiff, in which, among other things, the following language 
was used :— 

“Assuming that you, as attorneys and agents for Mr. F. E. S. 
Wolfe, of your city, have the right to give notice to the Interna- 
tional Fire Insurance Company, of Mr. Wolfe’s rescission of his 
contract with that company, we accept your notice of such re- 
scission.” 

A similar letter was addressed to the plaintiff, and the lan- 
guage employed therein is such as to leave no doubt as to its true 
meaning. In the first place, the attorneys for the plaintiff clearly 
and concisely stated the reasons why they thought the contract 
should be rescinded, and then notified the defendant company that 
the same had been rescinded, and, in reply thereto, counsel for de- 
fendant advised the attorneys for the plaintiff that the notice of 
rescission had been accepted, and a copy of this letter was also 
sent to the plaintiff. Here the correspondence as respects this 
matter ends. 

If the plaintiff, when notified as to the action of his attorneys, 
had felt that they had exceeded their authority in rescinding the 
contract, he could have notified the defendant company that his 
attorneys had exceeded the scope of their authority in proposing 
to rescind the contract, but, instead of so doing, the plaintiff re- 
mained silent, and thereby assented to what had been done in the 
premises. 

An inspection of the letters and other documentary evidence in 
this case forces us to the conclusion that the refusal of the de- 
fendant company to permit plaintiff to write only the preferred 
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class of policies was considered by plaintiff as a breach of his 
contract, and that he then and there deliberately elected to re- 
scind the contract and to demand the return of the consideration 
which he had paid in the first instance. 

It was for the court below, and not the jury, to decide as to 
whether upon the established facts there had been a rescission of 
the contract 

In the case of Sea Insurance Co vs. Johnston, 105 Fed. 286, 
44 C. C. A. 477, the correspondence between the agent and the 
company was very much like that of the case at bar, and there 
the court held that the court below acted properly in deciding 
that the correspondence between the parties constituted a re- 
scission of the agreement. In that case the court, among other 
things, said :-— 

“On the question under discussion—the question of rescission 
—there is no conflict in the legal evidence. It depends upon the 
correspondence, with nothing needed to supplement it, unless, per- 
haps, the conceded fact of the acceptance and collection and fail- 
ure to return the check inclosed in the letter of February 21st. 
The Circuit Court should have granted the request of the Sea 
Insurance Company, and directed the jury to find a verdict for 
the defendant.” 

When we consider the correspondence between the parties in 
this instance, we are clearly of the opinion that the same consti- 
tutes a rescission of the agreement, and, such being the case, it 
follows that an action of this character cannot be based thereon. 

For the reasons stated, the judgment of the lower court is 
affirmed. 

Affirmed. 


SUPREME JUDICIAL COURT OF MAINE 


ALEZUNAS ET AL. 
vs. 


GRANITE STATE FIRE INS. .CO.* 


1. INSURANCE—PROOFS OF LOSS—WAIVER OF OBJECTIONS. 

Where proofs of loss, stating that the property was used as a dwelling, 
were received by the insurer without protest, and the insured was 
not asked to furnish any additional information, the objection that 
the proofs did not state by whom ‘the insured :building was .used, as 
required :by the policy, was waived. 

(For other cases, see Insurance, Cent. Dig. §§ 1393-1404; Dec. Dig. § 560.) 


* Decision rendered, Oct. 11, 1913. 88 Atl]. "Rep. 413. 
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2. —— ee OF LOSS— PERSONS WHO MAY 


When a policy was issued, insured had a bond for a deed, which required 
him to keep the building insured for the holder of the legal title, 
and the policy was accordingly issued to plaintiff and the legal owner. 
At the time of the fire there was still a balance due the legal owner, 
who thereafter conveyed his interest in the premises, subject to plain- 
tiff's equitable rights to the insurer’s general agent. Held, that the 
failure or refusal of the legal owner to sign the proofs of loss did 
not affect plaintiff’s rights, although the policy required the proofs 
to be signed by “the insured,” since, although the contract of insur- 
ance was joint, the interests involved were severable; the equitable 
interest being in plaintiff. 


(For other cases, see Insurance, Cent. Dig. § 1324-1326; Dec. Dig. § 537.) 
3. INSURANCE—PROOF OF LOSS—PERSONS MAKING. 


In an action on a fire insurance policy, the failure of a nominal party to 
the writ, who no longer had any interest in the property, to sign the 
proofs of loss, did not defeat a recovery by the real party in interest. 

(For other cases see Insurance, Cent. Dig. §§ 1324-1326; Dec. Dig. § 537.) 


4. INSURANCE—PROOFS OF LOSS—WAIVER OF OBJECTIONS. 
Where an insurer, with full knowledge of all the facts, accepted proofs of 


loss signed by only one of the insured parties, it waived the technical 
requirement of the policy that both parties should sign. 


(For other cases, see Insurance, Cent. Dig. §§ 1393-1404; Dec. Dig. § 560.) 


Exceptions from Supreme Judicial Court, Androscoggin 
County, at Law. 

Action by Peter Alezunas and others against Granite State 
Fire Insurance Company. Verdict for plaintiff, and defendant 
brings exceptions and moves for a new trial. Motion and ex- 
ceptions overruled. 


Argued before Savage, C. J., and Spear, Cornish, King, Bird, 
and Philbrook, JJ. 


Grorce S$. McCarry, of Lewiston, for Plaintiffs.’ 
GrorcE C. W1Nnc and GrorcE C. WING, JR., both of Auburn, 
and L. A. Jack, of Lisbon Falls, for Defendant. 


CornisH, J. 
Action on a fire insurance policy of standard form in the sum 


of $1,500. A verdict having been rendered in favor of the plain- 
tiff, the case comes to this court on motion and exceptions. 


Motion. 

The defendant raised two issues of fact before the jury: 
First, that the fire originated by the voluntary act, design, and 
procurement of the plaintiff Alezunas; and, second, false and 
fraudulent overvaluation of the property in the proof of loss. 

The jury found against the defendant on both issues, and a 
thorough and painstaking study of the evidence fails to con- 
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vince us that either of these findings was manifestly wrong. 
There were certain suspicious circumstances connected with the 
origin of the fire, but the defendant failed to connect them with 
the plaintiffs. A detailed statement of the facts or of the reasons 
that have led to our conclusion is needless, and is therefore 
omitted. It is sufficient to say that the motion should not prevail. 


Exceptions. 

These pertain to the sufficiency of the proof of loss furnished 
by Alezunas to the company, and raise two points. 

[1] First, that the proof did not state “the persons by whom 
the building insured, or containing the property insured, was 
used,” as required by the policy. 

The answer to this is waiver on the part of the company. 
The fire occurred April 24, 1912. The proof of loss was sent to 
the company on June 21, 1912, and stated that “the property was 
used as a dwelling.” It was received by the company without 
protest. This technical point was not raised, nor was Alezunas 
asked to furnish the additional information. The objection 
comes too late. Patterson vs. Insurance Co., 64 Me. 500; Hil- 
ton vs. Assurance Co., 92 Me. 272, 42 Atl. 412. 

[2] Second. The second objection to the proof of loss is that 
it was signed by Alezunas alone, and not by Brimijoin, although 
both names appeared in the policy as the insured, and the policy 
require that the proof shall be “signed and sworn to by the in- 
sured.” 

This point also lacks merit. It appears from the case that 
when this policy was issued on August 2, 1910, Brimijoin held 
the legal title to the premises, and Alezunas held a bond for a 
deed, given him by Brimijoin on June 28, 1909, by the terms of 
which conveyance was to be made to Alezunas when he had 
paid the full consideration of $1,900. 

Five hundred dollars were paid down, and Alezunas was to 
keep the building insured for Brimijoin “in a sum not less than 
$1,400.” At the time of the fire on April 24, 1912, there was a 
balance due of $1,080. So that, although the contract of insur- 
ance was joint, the interests involved were severable, the legal 
interest being in Brimijoin, and the equitable in Alezunas. On 
May 18, 1912, Brimijoin conveyed to George E. Macomber, the 
general agent of the defendant company, all his right, title, and 
interest in the premises, subject to the equitable rights of Ale- 
zunas. When, therefore, the proof of loss was:made on June 
21, 1912, Brimijoin had ceased to hold any interest in the prem- 
ises, a fact that must have been well known to the defendant 
company, because its agent had taken the title and presumably 
for its benefit. 

[3] Alezunas could not be deprived of his right of action be- 
cause Briniijoin did not sign a proof of loss for property in 
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which the latter had no interest. Suppose Brimijoin should re- 
fuse; would Alezunas thereby lose all his rights? Clearly not. 
It is true that Brimijoin was by amendment, made a party to the 
writ; but he was a nominal party merely, the real party in in- 
terest being Alezunas. The neglect, failure or refusal of a nomi- 
nal party to sign a proof of loss cannot defeat the rights of the 
real party. 

[4] Moreover, the defendant was in full possession of all the 
facts. It accepted the proof signed by Alezunas without ob- 
jection. It was neither deceived nor misled thereby. The tech- 
nical formality, if ever required, was waived. To hold under all 
these circumstances that the plaintiff Alezunas could not re- 
cover in this action would be to convert a proof of loss, the pur- 
pose of which is to assist the insurer, into an instrument of de- 
struction to the rights of the insured. The authorities forbid it. 
Patterson vs. Insurance Co., 64 Me. 500; Biddeford Savings 
Bank vs. Insurance Co., 81 Me. 566, 18 Atl. 298; Hilton vs. As- 
surance Co., 92 Me. 272, 42 Atl. 412; Guptill vs. Insurance Co., 
109 Me. 323, 84 Atl. 529. 

Motions and exceptions overruled. 


SUPREME COURT OF MICHIGAN. 


SMITH et AL. 
vs. 


AMERICAN INS. CO.* 


1, INSURANCE—AVOIDANCE—OTHER INSURANCE. 


A policy on a dwelling house, although permitting concurrent insurance, 
provided for pro rata payment in case of other insurance. Thereafter, 
with the insurer’s consent, the owner sold it on a land contract, 
which provided that the purchaser should keep it insured, leave the 
policy with the vendor, and that in case of loss the proceeds should 
be paid to the vendor and indorsed on the contract as payment 
thereon, the balance to be paid to the purchaser. The purchaser in 
possession, without notice to the owner, procured insurance in her 
own name on her interest in the house and on her furniture, and at 
a time when the amount due on the contract was greater than the 
amount of the policy the house was totally destroyed. Held, that 
the owner’s recovery on the first policy was not limited to loss or 
damage of his interest in the property, since the second policy was 
an independent one, in which he had no interest. 


(For other cases, see Insurance, Cent. Dig. §§ 1285-1290; Dec. Dig. § 
504.) 


* Decision rendered, Sept. 30, 1913. 143 N. W. Rep. 54. 
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2. INSURANCE—TERMS OF POLICY—OTHER INSURANCE. 


Where the owner of a dwelling house covered by a policy of insurance 
retained it under an agreement between himself and a purchaser, 
his rights thereunder could not be changed to his harm by the pur- 
chaser’s attempt to get insurance upon his own interest without the 
owner's knowledge. 


(For other cases, see Insurance, Cent. Dig. §§ 856-873; Dec. Dig. § 336.) 


Error to Circuit Court, Ingham County; Charles B. Colling- 
wood, Judge. 

Action by Edward P. Smith and others against the American 
Insurance Company. Judgmentp for plaintiffs, and defendant 
brings error. Affirmed. 


Argued before Steere, C. J., and Moore, McAlvay, Brooke, 
Kuhn, Stone, Ostrander, and Bird, JJ. 


Cummins & NicHo1s, of Lansing, for Appellant. 
Harry E. Hooker, of Lansing, for Appellees. 


Moore, J. 

This is an action on a policy of fire insurance issued by the 
defendant covering a dwelling house, then owned by plaintiffs, 
and situate in the city of Lansing. At the close of the proofs 
defendant moved the court to direct a verdict, which motion was 
overruled. Defendant thereupon submitted certain requests to 
charge, which were refused by the court. Verdict and judgment 
were in favor of plaintiffs for $717.50, which was the full 
amount of the policy and interest. The case is here by writ of 
error. 

The facts are as follows: At the time of the issuance of the 
policy plaintiffs were the owners in fee of the property. Later 
they sold the property on land contract to one Amelia Ossanetzki, 
who agreed to keep the property insured for the benefit of the 
plaintiffs. To accomplish that result, she paid them the premium 
for the unexpired portion of the insurance, and the parties went 
to the agent of defendant and stated to him the situation, when 
the following indorsement was made on the policy: “Permission 
is hereby granted to sell the property covered by this policy, on 
contract to Amelia Ossanetzki attached to, and forming a part of 
policy No. 9,099 of the American Insurance Company of New 
Jersey. Dated at Lansing, Mich., December 20, 1910. Lansing 
Insurance Agency, Agent. Per Chas. S. Emery, Secy.” The 
policy so indorsed was left with the plaintiffs. 

On the execution of the contract, Mrs. Ossanetzki went into 
possession, and continued in possession until the property was 
destroyed by fire, and that at the time of the trial the land contract 
was still in force. At the time of the fire there was due on the 
contract $700 and interest. About six months after the land 
contract was made, Mrs. Ossanetzki procured insurance in her 
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own name on her interest in the house and on her household 
goods. The plaintiffs had no knowledge of this insurance until 
after the fire, and their names are not mentioned in the second 
policy. On December 17, 1911, the dwelling house was com- 
pletely destroyed by fire. There was no claim the building did 
not exceed $700 in value, nor was there any dispute but what the 
value of the lot, without the dwelling, was worth about $400. 

The policy issued by the defendant company was the usual form 
of Michigan standard policy, and contained this clause: “This 
company shall not be liable under this policy for a greater pro- 
portion of any loss on the deagribed property, or for loss by and 
expense of removal from premises endangered by fire than the 
amount hereby insured shall bear to the whole insurance, whether 
valid or not, or by solvent or insolvent insurers, covering such 
property, and the extent of the application of the insurance un- 
der this policy or the contribution to be made by this company in 
case of loss, may be provided for by agreement or condition 
written hereon or attached or appended hereto. Liability for re- 
insurance shall be as specifically agreed hereon.” There was at- 
tached to and made a part of the policy this clause: “Other con- 
current insurance permitted; but it is especially agreed that if 
there shall be other insurance on said property, this company shall 
be liable only pro rata, with such other insurance, whether same 
covers concurrent with this policy or not.” 

In the land contract between the plaintiffs and Mrs. Ossanetzki 
there appeared this clause: “(3) Said second party shall keep 
the buildings now on, or that may hereafter be placed on, said 
premises insured in the name and in manner and amount and by 
insurers approved by said first party and leave the policy with 
first party, and in case of loss the insurance, unless by mutual 
agreement used to repair or rebuild, shall be paid to first party 
and be indorsed on this contract to the extent of the amount 
unpaid thereon, and the balance if any shall belong and be paid 
to second party.” 

The second insurance company claimed to Mrs. Ossanetzki 
that their policy on the house was void because of the previous 
policy, and returned that part of the premium applying to the in- 
surance on the house, and paid her loss on the household goods, 
and canceled the policy. 

We cannot state the claim of defendant better than to quote 
from the brief : 

“At the time of the issuance of the policy plaintiffs were owners 
in fee of the property insured. And had the loss occurred while 
they remained the sole and unconditional owners of the 
property, no question would have arisen as to the liability 
of defendant for the full amount of the policy sued on 
in this case. But at the time of the fire, plaintiffs’ interest had 
changed (with consent of defendant) to that of vendors. They 
were not at the time of the loss the sole and unconditional own- 
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ers of the property. On the contrary, their vendee, Mrs. Ossan- 
etzki, was the sole and unconditional owner of the property.” 

“The proposition that the vendee under a contract for the pur- 
chase of land, or under a bond for conveyance of title, is a sole 
and unconditional owner, within the meaning of a policy of in- 
surance, is supported by well nigh all the authorities; only a few 
cases being found to dispute it”—citing cases. 

“Undoubtedly the vendee, Mrs. Ossanetzki, had an insurable 
interest to the full value of the property. * * * But in the case 
of a vendor, the rule is different. The only loss or damage which 
the plaintiffs could by any possibility suffer was the loss or dam- 
age to their interest in the property insured. * * * We submit, 
therefore, that plaintiffs were not entitled to recover, in any 
event, more than the ‘loss or damage’ to their interest in the 
property insured.” 

“Now, what was the ‘loss or damage’ to plaintiffs’ interest? 
It is undisputed that at the time of the loss there was $700 balance 
due on plaintiffs’ contract with their vendee. It is also undisputed 
that at the time of the loss a policy of insurance on this same 
property had been taken out by plaintiffs’ vendee in her own name 
in the Commonwealth Insurance Company for $700. By the 
terms of the land contract between plaintiffs and their vendee, 
it was made the duty of the vendee to keep the premises insured 
in the name of the vendors, ‘and in case of loss the insurance, 
unless by mutual agreement used to repair or rebuild, shall be 
paid to first party and be indorsed on this contract to the extent 
of the amount unpaid thereon.’ While it is true that the policy in 
the Commonwealth Company was surrendered by the vendee and 
not recovered on by either the vendee or the plaintiffs, it is 
likewise true that the policy in that company was valid and en- 
forceable, and the proceeds in equity belonged to the plain- 
om *** 

“But the result of such a doctrine leads to the absurdity and 
injustice of permitting the plaintiffs to recover the amount of the 
balance due on their contract from the defendant, and at the 
same time collect the same amount from the Commonwealth 
Company under their contract with their vendee, (unless it 
should be held that the policies in these two companies must 
prorate the loss, a proposition we will take up later). * * * 

“Tf the court should not accede to these views, then we con- 
tend that defendant company under its contract with plaintiffs 
was entitled to prorate the loss with the Commonwealth Insur- 
ance Company, and was only liable for one-half of the loss, or 
$350.” 

This proposition is argued at length. Finally counsel say: “If 
it be held that the policy in the Commonwealth Company is not 
other insurance within the meaning of the defendant’s policy, and 
that defendant it is not entitled under its contract with plaintiffs 
to prorate this loss with the Commonwealth Company, the result 
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will be to establish a rule of law in this state that will permit a 
vendor to recover from two or more companies the full amount 
of any and all policies that may exist on the same property in his 
own name or for his benefit, thereby recovering, as in this case 
might have and still may be done, twice the amount of the loss 
or damage to his interests, and several hundred dollars more 
than the admitted value of the specific property destroyed. No 
such construction, in the interest of honesty and fair dealing, is 
called for, and the plain language of the contract does not per- 
mit of it.” 

[1] We do not agree with the views expressed by counsel 
which we have quoted. When the policy was obtained from de- 
fendant by plaintiffs, they were the owners in fee of the prop- 
erty. Later they made a sale of the property upon land contract, 
with the consent of defendant, and, everybody who was inter- 
ested recognizing that they retained an insurable interest in the 
property, the permit to sell was granted, and they retained the 
policy; the agreement being between the vendor and the vendee 
that, if loss occurred the plaintiffs might receive as their portion 
of the loss the amount unpaid on the contract, and the balance be 
paid to vendee. Neither the plaintiffs nor the defendant were 
ever parties to any other or different contract. The vendee, with- 
out consulting either the plaintiffs or defendant, insured her inter- 
est in the property in another company. Whether the second 
policy was good or bad as to the vendee of the plaintiffs is not a 
question necessary to decide. Plaintiffs had no interest in the 
second policy because their vendee had already carried out her 
agreement to keep the property insured for their benefit. 

[2] We think it equally clear that the policy which had been 
retained by the plaintiffs, under the agreement between the plain- 
tiffs and their vendee, could not be changed to the harm of the 
plaintiffs without consulting them, by their vendee attempting to 
get insurance upon her interest in the property. See Miller vs. 
Aldrich et al., 31 Mich. 408; Hall vs. Fire Insurance Co. 90 Mich. 
403, 51 N. W. 524; Hogadone vs. Insurance Co., 133 Mich. 339, 
94 N. W. 1045; Brunswick, etc., vs. Assurance Co., 142 Mich. 
29, 105 N. W. 76; Id., 150 Mich. 311, 113 N. W. 1113; Craig vs. 
Insurance Co., 162 Mich. 657, 127 N. W. 757; Goodwin vs. In- 
surance Co., 163 Mich. 41, 127 N. W. 790. 

Judgment is affirmed. 
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SUPREME COURT OF GEORGIA. 


JEFFERSON FIRE INS. CO. or PHivapE.pHIA 
vs. 


BRACKIN.* 


1. INSURANCE— CONSTITUTIONAL LAW—VENUE OF AC- 
TIONS AGAINST COMPANIES—STATUTORY PROVISIONS 
—DUE PROCESS OF LAW—PRIVILEGES OF CITIZENS— 
EQUAL PROTECTION OF LAWS. 


Civ. Code 1910, § 2563, provides that suit upon any demand against an 
insurance company having agencies or more than one place of 
doing business in this state may be brought in a county where an 
agent or place of doing business of the company was located at 
the time the cause of action accrued, or the contract was made out 
of which said cause of action arose, although the company may 
have no agent or place of doing business in such county at the time 
the action is instituted. Held:— 


(a) That this portion of said section is not in conflict with the pro- 
vision of the Constitution of this state requiring that all civil cases, 
other than those specifically excepted, shall be tried in the county 
where the defendant resides. Davis vs. Central R., etc., Co., 17 Ga. 
323; Ga. R., etc., Co., 52 Ga. 410 (2); Merritt vs. Cotton States Life 
Ins. Co., 55 Ga. 103, 110; Savannah, etc., Ry. Co. vs. Atkinson, 94 Ga. 
780-783, 21 S. E. 1010; Gilbert vs. Ga. R., etc., Co., 104 Ga. 412 (2), 
415, 30 S. E. 673; Ga. R., etc., Co. vs. Bennefield, 138 Ga. 670, 75 S. 
E. 981. The case of Empire State Insurance Co. vs. Collins, 54 Ga. 
376, and Atlanta Home Insurance Co. vs. Tullis, 99 Ga. 225, 25 S. E. 
401, were commented on and explained in Peters vs. Queen Insur- 
ance Co., 137 Ga. 440, 73 S. E. 664. 

(b) It follows that the portion of the Code section above referred to 
does not contravene the declaration in the Constitution of this state 
that no person shall be deprived of property except by due process 
ot law. 

{c) Nor is it in conflict with the clause of the Constitution of the United 
States which declares: “No state shall make or enforce any law 
which shall abridge the privileges and immunities of citizens of the 
United States; nor shall any state deprive any person of life, lib- 
erty, or property without due process of law, nor deny any person 
within its jurisdiction the equal protection of the laws.” The part 
of the Code section under consideration applies alike to all insurance 
companies doing business in this state, domestic as well as foreign. 

(For other cases, see Insurance, Cent. Dig. § 4; Dec. Dig. § 4; Consti- 
tutional Law, Cent. Dig. §§ 625-648, 710, 925-927; Dec. Dig. $§ 206, 
249, 305.) 


2. CONSTITUTIONAL LAW—“DUE PROCESS OF LAW”— 
SERVICE OF PROCESS. 

Civ. Code 1910, § 2564, provides that, in an action of the character re- 
ferred to in the preceding note, service may be perfected upon the 
insurance company by leaving a copy of the petition or writ where 


en Decision rendered, Oct. 2, 1913. 79 S. E. Rep. 467. Syllabus by the 
ourt. 
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the agency or place of doing business was located in the county at 
the time the cause of action accrued, or the contract was made out 
of which the same arose. This provision of the Code section is un- 
constitutional, because violative of the due process clause of both 
the state and Federal Constitutions. One of the essential elements 
of “due process of law,” to which every one is entitled before he 
can be lawfully deprived of his property, is notice of the procedure 
against him. This notice must not be dependent upon chance, and 
must at least be such as with reasonable probability will apprise him 
of the pendency of the proceeding. McElreath of the Constitution of 
Georgia, § 1104; 3 Words and Phrases, 2227 et seq. Manifestly, 
leaving a copy of the petition or writ at the place where the insur- 
ance company had formerly an agency or place of doing business in 
a county, but where the company had no agent or place of doing 
business at the time of the bringing of the suit, cannot be such notice 
as in this respect will constitute due process of law. 


(For other cases, see Constitutional Law, Cent. Dig. §§ 929, 930; Dec. 


Dig. § 309.) 


(For other definitions, see Words and Phrases, vol. 3, pp. 2227-2256; vol. 


3. 


An 


8, p. 7644.) 


INSURANCE—ACTIONS AGAINST COMPANIES — SERVICE 
OF PROCESS. 

action was brought against a foreign insurance company on a fire 
policy, in the superior court of the county wherein an agent and 
place of doing business were located when the policy was issued and 
the cause of action arose thereon; there being, however, no agent 
or place of doing business in such county at the time the suit was 
instituted. The petition alleged that the defendant company had 
duly appointed and authorized a named person resident in another 
county of the state to acknowledge or receive service of process and 
upon whom process might be served in suits against the company. 
A second original and process thereon were issued by the clerk of 
the court in which the suit was brought, for the county in which 
such agent resided, the process being directed to the sheriff and his 
deputies of that county; and such agent was there duly served, and 
the second original and process, with entry of service, were duly re- 
turned to the court wherein the suit was pending. Held, that this 
constituted legal service upon the defendant, and that a motion to 
dismiss the case for want of lawful service was properly denied. 
See Devereux vs. Atlanta Railway, etc. Co., 111 Ga. 855, 36 S. E. 
939, wherein, as the record filed in this court shows, service was per- 
fected in exactly the same way as in the case at bar; also Ga. R,, 
etc., Co. vs. Bennefield, 138 Ga. 670, 75 S. E. 981, and cases cited. 
There was no ruling made in the case of United States Casualty Co. 
vs. Newman, 137 Ga. 447, 73 S. E. 667, which conflicts with what 
we now hold. In that case no question was made as to the constitu- 
tionality of the provision in Civ. Code 1910, § 2564, for effecting 
service by leaving a copy of the original suit and process at the 
agency or place of doing business of a defendant insurance com- 
pany at the time of the making of the contract out of which the 
suit arose, and therefore it was said that, as the statute provided a 
plain method of perfecting service in the county where the suit 
was brought, there was no necessity or authority for the issuance of 
a second original for service upon the person resident in another 
county, who had been designated by the defendant company as its 
agent and attorney upon whom service could be made. As we have 
now held such method of service not to be lawful, there is a neces- 
sity, as was held in Devereux vs. Atlanta Railway, etc., Co., supra, 
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that service be perfected by the issuance of a second original, as was 
done in the present case. 


(For other cases, see Insurance, Cent. Dig. § 1572; Dec. Dig. § 626.) 


Error from Superior Court, Decatur County; Frank Park, 
Judge. 

Action by J. B. Brackin against the Jefferson Fire Insurance 
Company of Philadelphia. Judgment for plaintiff, and defend- 
ant brings error. Affirmed. 


SmitHu, HamMmonp & SmirTu, of Atlanta, for Plaintiff in Error. 
T. S. Hawes, of Bainbridge, for Defendant in Error. 


Fisu, C. J. 


Judgment affirmed. The other Justices concur, except 


Evans, P. J. (dissenting). 

I cannot agree that the Legislature may constitutionally enact 
that the venue of an action against a corporation may be located 
in a county other than where the corporation is doing business at 
the time suit is filed. I agree that the Legislature may fix the 
residence of a corporation which it creates, but this privilege and 
right is subordinate to the constitutional command that suits 
(with certain exceptions) must be located in the county of the 
defendant’s residence. The Legislature may declare a corpora- 
tion to be a resident of a county where it is engaged in business 
at the time of the suit, but cannot declare a corporation to be a 
resident of a county for purposes of suit, where it neither has 
property nor agency or agent, nor is engaged in transactingeany 
business, without violating the Constitution. 


ST. LOUIS COURT OF APPEALS. 


MIssour1. 


MANNING 


Us. 


CONNECTICUT FIRE INS. CO.* 


1. JUDGMENT-—-RES JUDICATA—NONSUIT. 
Where a judgment recited that plaintiffs by attorney say they will no 
further prosecute the suit but voluntarily take a nonsuit, a recital 


* Decision rendered, July 16, 1913. Rehearing denied, Oct. 6, 1913. 159 
S. W. Rep. 750. 
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that plaintiffs shall take nothing by their suit and that defendants 
shall go hence without day and recover its costs, though a final dis- 
position of the particular suit, was not a final determination of the 
rights of the parties. 

(For other cases, see Jodement, ee Dig. §§ 1028-1034, 1036-1040; 1042- 
1045, 1165; Dec. Dig. § 5 


2. INSURANCE—FIRE INSURANCE—WAIVER OF CONDITION. 


Where the agent of a fire insurance company, who possessed full au- 
thority to issue and countersign policies and collect the premiums, 
accepted the premium on plaintiff’s policy after a loss, with knowl- 
edge that plaintiff’s property was incumbent by a deed of trust, the 
act of the agent, especially as the company retained the premium, 
was a waiver of the condition in the policy that it should be void 
in case insured’s interest was incumbered or conditional. 


(For o cases, see Insurance, Cent. Dig. §§ 948-951, 956-965; Dec. Dig. 
§ 375.) 


3. INSURANCE—FIRE INSURANCE—NOTICE TO INSURED. 


Notice to an agent of a fire insurance company, who was authorized to 
issue and countersign policies and accept premiums, of a breach in 
the condition of a policy is notice to the company. 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


4. INSURANCE—FIRE INSURANCE—ESTOPPEL TO RELY ON 
CONDITIONS. 


Where a fire insurance company who had notice, by its agent, of the 
breach of a condition against incumbrances retained the premium 
paid after a loss, it is estopped to rely upon a breach of such con- 
dition. 


(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 


5. JUDGMENT—CONCLUSIVENESS--MATTERS CONCLUDED. 


In a’ prior action in the Federal Court upon the same fre policy and for 
the same loss, a judgment for plaintiff, based upon the theory that 
the condition in the policy against incumbrances was not material 
to the risk, was reversed by the Circuit Court of Appeals, and on 
retrial plaintiff took a nonsuit, and, although waiver was pleaded, no 
question of waiver or estoppel to rely on the policy was determined. 
Held, that the judgment of the Circuit Court of Appeals was con- 
clusive only as to the materiality of the condition, so that in a sub- 
sequent action on the policy, where the only question was one of 
waiver or estoppel of the company to rely upon the condition, the 
judgment was not admissible in evidence. 


(For other cases, see Judgment, Cent. Dig. §§ 1035, 1063, 1064, 1102-1106; 
Dec. Dig. § 590.) 


6. EVIDENCE—DOCUMENTARY EVIDENCE—ADMISSIBILITY. 

In an action on a fire policy, where the insurance company set up as a 
counterclaim a bill of costs which accrued against plaintiff in a pre- 
vious action in the Federal Court, a certificate by the clerk of the 
Federal Court reciting the amount due by plaintiff to the court and 
officers for services rendered is not admissible in evidence, although 
signed by the clerk and given under his seal; the certificate being 
the act of the clerk in his private capacity and not a cross-bill nor a 
copy of any record required to be kept by law. 


(For other cases, see Evidence, Cent. Dig. §§ 436, 1266-1272; Dec. Dig. § 
334.) 
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Appeal from Circuit Court, Jefferson County; E. M. Dear- 
ing, Judge. 

Action by Clara M. Manning against the Connecticut Fire 
Insurance Company. From a judgment for plaintiff, defendant 
appeals. Affirmed. 


Byrns & BEAN, of De Soto, and W. R. GiLBert, and Barciay, 
FAUNTLEROY, CULLEN & ORTHWEIN, all of St. Louis, for Ap- 
pellant. 

EDWARD Ross, of Perryville, for Respondent. 


Norronl, J. 

This is a suit on a policy of fire insurance. Plaintiff recovered, 
and defendant prosecutes the appeal. 

On January 5, 1906, defendant issued to plaintiff the policy 
in suit in the amount of $3,000 covering a frame dwelling house 
situate in the village of Brewer in Perry County. A few days 
thereafter, on January 15, 1905, the building was totally de- 
stroyed by fire and hence this suit on the policy. The policy con- 
tains a provision to the effect that: “If the interest of the as- 
sured be or become other than the entire unconditional, unin- 
cumbered and sole ownership of the property, * * * this 
policy shall be void, unless otherwise provided by agreement in- 
dorsed hereon.” At the time the policy was issued the property 
was incumbered by a certain deed of trust on which something be- 
tween $400 and $500 was due to one Vessells, mortgagee. No 
indorsement was made on the policy touching this matter, and it 
seems the company refused to pay because of this fact. 

Suit was instituted first in the Circuit Court of Perry County 
but thereafter removed on the application of defendant to the 
United States Circuit Court for the Eastern District of Missouri, 
where it was tried before a jury, and plaintiff prevailed. De- 
fendant sued out a writ of error in the case and caused that judg- 
ment to be reviewed by the Circuit Court of Appeals of the 
Eighth Circuit. Upon such review, the United States Circuit 
Court of Appeals reversed and remanded the cause with an 
order to the United States Circuit Court to award a new trial. 
Thereafter plaintiff appeared in the United States Circuit Court 
at St. Louis and entered a voluntary nonsuit. After having thus 
taken a nonsuit in the Federal Court, plaintiff instituted the 
present suit on the policy in the Circuit Court of Perry County, 
but it was transferred to the Circuit Court of Jefferson County, 
through a change of venue on defendant's application. 

[1] By the way of defense to the action, the answer sets forth 
the proceedings theretofore had in the Federal Court and pleads 
the judgment of nonsuit entered therein by plaintiff as con- 
clusive between the parties; that is to say, as if it reveals a final 
determination of the rights of the parties. It is argued here 
that, as that judgment recites “that said defendant go hence 


Vol. XLII.—111 
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without day and recover of said plaintiffs its costs and charges 
herein expended and have execution therefor,” the rights of 
the parties are concluded thereby and that such judgment is a 
final one in favor of defendant. Obviously the argument is un- 
sound for the reason that it omits to reckon with the preceding 
words of the judgment which in plain terms states that plaintiff 
took a voluntary nonsuit. All of the words of the judgment 
should be considered together to the end of ascertaining its true 
purport and determining what matters were concluded thereby. 
The judgment of nonsuit so entered in the Federal Court is as 
follows: “Now come plaiatiffs by attorney and say they will no 
further prosecute this suit but voluntarily take a nonsuit. It is 
therefore considered by the court that the plaintiff take nothing 
by their suit in this behalf and that said defendant go hence 
without day and recover of said plaintiffs its costs and charges 
herein expended and have execution therefor.” 

It should be said that both plaintiff and her husband were 
parties plaintiff to the suit in the Federal Court and therefore 
the judgment employs the plural number. Since that judgment, 
however, plaintiff’s husband assigned his interest in the policy to 
his wife, and the suit now proceeds in her name (that is, Clara 
M. Manning) alone. The judgment above copied reveals a clear 
intention on the part of plaintiffs to voluntarily nonsuit their ac- 
tion, and the general words in the judgment which follows im- 
ply no more than such judgment concludes that particular suit 
and not the merits of the action, for, indeed, the merits were not 
then considered. Our Supreme Court has said that a judgment 
of nonsuit is a complete determination of the particular suit but 
not an adjudication of the merits of the controversy; that is, 
the cause of action between the parties. Wiethaupt vs. City of 
St. Louis, 158 Mo. 655, 59 S. W. 960. Moreover it is said, too, 
that a judgment of nonsuit is not a final judgment upon the merits 
nor res adjudicata of the cause of action for the reason the 
court has no authority to render such a judgment after the non- 
suit is entered, which in legal effect is but a dismissal of the 
cause of action. See Mason vs. Kansas City Belt R. Co., 226 
Mo. 212, 125 S. W. 1128, 26 L. R. A. (N. S.) 914. While the 
particular suit in which the nonsuit is taken is completely 
terminated and disposed of, it is certain that the cause of action 
is not merged in such a judgment as if a verdict and judgment 
thereon is given. On the contrary, where a voluntary nonsuit is 
taken the cause of action survives and may be further prosecuted. 
See State ex rel. vs. Mo. Pac. R. Co., 149 Mo. 104, 109, 110, 50 
S. W. 278. 

But the defendant relies upon the case of Francisco vs. Chi- 
cago & A. R. Co., 149 Fed. 354, 79 C. C. A. 292, 9 Ann. Cas. 
628, in which it is said a judgment identical with that involved 
here was declared by the United States Circuit Court of Appeals 
to be final in character and conclusive of all the issues involved 
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in the case. ‘Though we have thoughtfully considered that case, 
we have been unable to discern such to be the result of the 
judgment there given. It does not appear from the report of the 
case the form of the judgment entered there, but it is said in the 
opinion to have been denominated by plaintiff as a judgment of 
involuntary nonsuit. The court treated and considered it as 
such and gave judgment to the effect that no review was allow- 
able under the federal practice on writ of error from a mere 
judgment of nonsuit, whether voluntary or involuntary, and, in- 
deed, put the judgment on the ground that plaintiffs may in- 
stitute a new suit thereafter on the same cause of action. How- 
ever, in speaking of the judgment then under review, in the con- 
cluding words of that opinion, the court says: “But the form of 
the judgment is such that a claim may be made that it was a 
judgment on the merits. For this reason alone the judgment 
will be reversed, the defendant in error will recover its cost in 
this court, and the case will be remanded to the Circuit Court, 
with directions to render a judgment that the action be dismissed 
without prejudice to the right of the plaintiff to maintain an- 
other for the same cause, and that the defendant recover its 
cost of the plaintiff, and it is so ordered.’’ While it may be that 
the court was of opinion there that the language employed in a 
judgment of nonsuit should modify the meaning of the words 
of seeming finality by employing the words therein “without 
prejudice” to plaintiffs, we do not regard that judgment as con- 
clusive here for the very zood reason that the identical judgment 
of nonsuit now under review has been declared such by the 
same court. It appears that in this identical case defendant prose- 
cuted a writ of error to the United States Circuit Court of Ap- 
peals from this identical judgment of nonsuit entered by plain- 
tiff in the United States Circuit Court at St. Louis. On that 
review, the case of Francisco vs. Chicago & A. R. Co., supra, 
relied upon by plaintiff, was substantially overruled. In con- 
cluding its opinion, the court said: “As the case had not been 
finally submitted to the court or jury, plaintiffs were entitled to 
take a nonsuit, and the judgment is affirmed.” See Connecticut 
Fire Ins. Co. vs. Manning, 177 Fed. 893, 895, 101 C. C. A. 107, 
109. It is obvious that court regarded the judgment now under 
review as one of nonsuit merely, for it so treated it throughout. 
There is no merit in the argument that the judgment above set 
out and entered in the Federal Court is conclusive between the 
parties as one on the merits, for, though it omits to employ the 
words “without prejudice,’ it states in explicit terms that the 
plaintiff took a voluntary nonsuit, and this alone is the subject- 
matter to which the other words apply. 

[2] Touching the merits of the case, it is to be said that, 
though the policy was issued on January 5, 1906, the premium 
of $45 was not paid by plaintiffs until March 5th thereafter. 
The answer sets forth the condition of the policy above stated 
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to the effect that: “If the interest of the assured be or become 
other than the entire unconditional, unincumbered, and sole own- 
ership of the property, * * * this policy shall be void, un- 
less otherwise provided by agreement indorsed hereon.” Because 
the title of the assured was incumbered at the time the policy was 
issued by a deed of trust in favor of Vessells on which something 
over $400 was then due, it is urged plaintiff is not entitled to re- 
cover. It is conceded that the deed of trust mentioned was then 
outstanding on the property ; that defendant’s agent had no knowl- 
edge of it at the time the policy was issued; and that no indorse- 
ment or agreement touching the matter was indorsed on the policy 
as contemplated in the provision of the policy above quoted. But 
the evidence is conclusive that defendant’s agent became fully 
apprised of the facts concerning this matter on the day follow- 
ing the fire. The fire occurred on January 15th, and on that day 
or the day following defendant’s agent was fully informed of 
this mortgage on the property. That such is the fact is conceded 
in the case, for defendant’s agent who issued the policy testified 
fully concerning it. Notwithstanding the fact that he possessed 
full knowledge of the mortgage, the agent accepted the full pre- 
mium of $45 from plaintiff on March 5th thereafter and trans- 
mitted it to the company along with other remittances covering 
his January account as its agent. It appears the agent, Brown, 
possessed full authority to issue and countersign policies and 
collect premiums therefor on the part of defendant. Such being 
true, he possessed the authority of the company thereabout. It 
has been frequently declared by our Supreme Court that, where 
a local agent of an insurance company has authority to represent 
the company in making contracts of insurance in collecting the pre- 
miums, and in signing its policies, he also has the authority to 
waive conditions in the policy either in writing, by parol, or by 
conduct in pais. See Nickell vs. Phoenix Ins. Co., 144 Mo. 420, 
46 S. W. 435; Springfield Steam Laundry Co. vs. Traders’ Ins. 
Co., 151 Mo. 90, 52 S. W. 238, 74 Am. St. Rep. 521; Thompson 
vs. Traders’ Ins. Co., 169 Mo. 12, 68 S. W. 889; Parsons vs. 
Knoxville Fire Ins. Co., 132 Mo. 583, 31 S. W. 117, 34 S. W. 
476. Therefore, it appearing as it does that Brown, the agent 
collected the premium on the policy and remitted it to the com- 
pany with full knowledge of the breach of the condition con- 
cerning incumbrances therein, such provision of the policy must 
be regarded as waived by the insurer. Rogers vs. Connecticut 
Fire’Ins. Co. 157 Mo. App. 671, 139 S. W. 265; Francis vs. A. 
O. U. W., 150 Mo. App. 347, 130 S. W. 500. Especially is this 
true in view of the fact that the agent transmitted the premium 
of $45, less his commission, to the company, and the company 
retained it and continues to do so as it has to the present time. 
Rogers vs. Connecticut Fire Ins. Co., 157 Mo. App. 671, 139 S. 
W. 265; Rhodus vs. Kansas City Life Ins. Co., 156 Mo. App. 
281, 137 S. W. 907; Francis vs. A. O. U. W., 150 Mo. App. 347, 
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130 S. W. 500; Reed vs. Bankers’ Union, 121 Mo. App. 419, 99 
S. W. 55; Phoenix Ins. Co. vs. Raddinn, 120 U. S. 183, 7 Sup. 
Ct. 500, 30 L. Ed. 644; Andrus vs. Fidelity, etc., Co., 168 Mo. 
151, 67 S. W. 582. 

[3] But it is said, though the defendant company received and 
retained the premium, it was not advised of all the facts con- 
cerning the matter at the time. Obviously this cannot be true, 
for it is conceded its agent, Brown, who possessed full authority 
thereabout, knew all of the facts concerning the breach at the 
time the premium was paid. The knowledge of such an agent 
is always attributed to the company in such cases under the rule 
of decision which obtains here, and the company may not say that 
it was unadvised. Rosencrans vs. North Am. Ins. Co. 66 Mo. 
App. 352; Breckinridge vs. Am. Central Ins. Co., 87 Mo. 62; 
Franklin vs. Atlantic F. Ins. Co., 42 Mo. 456; Wagaman vs. 
Security Mut. Ins. Co., 110 Mo. App. 616, 85 S. W. 117. 

[4] It thus conclusively appears from the evidence of de- 
fendant’s agent that the breach of the condition of the policy 
relied upon in defense was waived through his acts and conduct 
in collecting the premium and remitting it to the company after 
having been fully advised concerning the facts. Moreover, the 
company having received and retained the premium with full 
knowledge on the part of Brown, its agent, which is imputable to 
it, the principle of estoppel intervenes and precludes it from 
asserting the condition so waived. Andrus vs. Fidelity, etc., Co., 
168 Mo. 151, 165, 67 S. W. 582; Rogers vs. Connecticut Ins. Co., 
157 Mo. App. 671-679, 139 S. W. 265; Bacon (3d Ed.) § 431. 
Therefore, though it be that waiver is a matter of intention, as 
said in Francis vs. A. O. U. W., supra, and as a rule to be found 
by the jury, the estoppel so revealed alone precludes the defense 
relied upon. This being true, it will be unnecessary to consider 
the instructions by which the issue was submitted to the jury, 
for defendant’s liability on the policy may be declared as a matter 
of law. 

[5] But it is argued the judgment should be reversed for the 
reason the court refused to permit the introduction in evidence of 
the record in the prior case in the Federal Court between the same 
parties. Obviously such record was immaterial to the issue here 
unless the judgment in the prior case was conclusive, and we 
have determined that it was not. But it is said it appears from the 
opinion of the Circuit Court of Appeals that that court declared 
the condition of the policy above disclosed to be a valid defense as 
a matter of law. Such is entirely true with respect to the case 
there made. In that case no question of waiver pertaining to thi: 
condition of the policy was involved, nor was that of estoppel, but, 
on the contrary, the issue was tried in the Circuit Court of the 
United States as though the materiality of the condition was a 
question of fact for the jury. The jury found under instruc- 
tions in the case that, though the condition of the policy was 
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breached by the outstanding deed of trust in favor of Vessells, the 
incumbrance was not material to the risk. On this question the 
Circuit Court of Appeals declared the contrary and determined 
the matter of its materiality to be one of law and not of fact. In 
this view the judgment was reversed and the cause remanded, but 
not a word is to be found in that opinion with respect to the 
waiver of the condition in the policy involved in the conduct of 
the agent accepting the premium and remitting it to the company 
with full knowledge of the facts. Neither was the estoppel in 
judgment there. See Connecticut Fire Ins. Co. vs. Manning, 
160 Fed. 382, 87 C. C. A. 334, 15 Ann. Cas. 338. Though it be 
that the issue pertaining to the waiver was made in the pleadings 
in the prior case, it is certain that question was not concluded, 
for, indeed the judgment of nonsuit remitted all matters not 
determined by the Circuit Court of Appeals in the judgment 
above cited as though no prior suit was had between the parties. 
That judgment concluded nothing more than that the provision 
of the policy is a valid one and that it pertains to a matter in law 
material to the risk. 

[6] By another count of its answer the defendant set up by 
way of counterclaim a bill of costs which, it is said, had accrued 
against plaintiff in the prior case in the Federal Court and which 
had been adjudged thereby in favor of defendant. Under this 
count of the answer, defendant offered a certificate of the clerk 
of the United States Circuit Court reciting $501.31 “to be due the 
officers of the court and persons, as above stated, for services 
rendered in the suit therein mentioned, as appears from the returns 
and taxation filed with the papers and records in my office, and 
which fees and cost are due by the plaintiffs in said suit.” This 
certificate was signed by the clerk of the court with the seal 
thereof attached. The court refused to receive this in evidence, 
and it is argued such was error, but we are not so persuaded. 
This certificate does not purport to be a fee bill nor a copy of any * 
record required to be kept by law. It is merely a recital of facts 
over the hand of the clerk and attested by his seal of office. Ob- 
viously such paper is not competent to be received in evidence 
under the counterclaim. Prof. Greenleaf says: “In regard to 
certificates given by persons in official station, the general rule is 
that the law never allows a certificate of a mere matter of fact, 
not coupled with any matter of law, to be admitted as evidence. 
If the person was bound to record the fact, then the proper 
evidence is a copy of the record, duly authenticated. But, as to 
matters which he was not bound to record, his certificate, being 
extra-official, is merely the statement of a private person and will 
therefore be rejected.” See 1 Greenleaf, Evidence (Redfield Ed.) 
§ 498. This certificate containing a mere recital of facts under 
the hand and seal of the clerk was properly rejected for the 
reason it did not purport to be a copy of any record required by 
law to be kept by the clerk. 
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We see no reversible error in the record, and the judgment 
should be affirmed. It is so ordered. 
Reynolds, J., and Allen, J., concur. 


NORTHERN ASSUR. CO. Er au. vs. J. J. NEWMAN LUM- 
BER CO. (No. 16,147.)* 
. (Supreme Court of Mississippi.) 


1. INSURANCE—BROKERS—INSURED’S AGENT—SCOPE OF 
AGENCY—AGREEING TO CANCELLATION. 

Insurance brokers, employed by an insured to keep all its property in- 
sured in such companies as they might select, with authority to 
cancel any policy, provided they kept the property fully insured, 
were general agents, and authorized to accept and agree upon a can- 
cellation. 

(For other cases, see Insurance, Cent. Dig. §§ 500, 516, 517; Dec. Dig. 
§ 238.) 


2. INSURANCE—CANCELLATION BY AGREEMENT — WHAT 
CONSTITUTES. 

Where an insured’s agent telegraphed that the insured would not accept 
a change in the rate, and asked if the policies would stand, to which 
the reply was that the companies demanded a higher rate, where- 
upon the insured’s agent wrote back that there was nothing to do 
but cancel the policies, there was an agreement for the cancellation, 
relieving the companies from giving notice of cancellation. 


(For other cases, see Insurance, Cent. Dig. §§ 500-503; Dec. Dig. § 229.) 


3. APPEAL AND ERROR—REVIEW—FINDINGS BY COURT— 
CONFLICTING EVIDENCE—CONSTRUCTION OF DOCU- 
MENTS. 

The finding of the chancellor on conflicting evidence will not be dis- 
turbed; but written documents will be construed without reference 
to the interpretation placed upon them by the chancellor. 

(For other cases, see Appeal and Error, Cent. Dig. §§ 3970-3978; Dec. 
Dig. § 1009.) 


Appeal from Chancery Court, Adams County; J. S. Hicks, Chan- 
cellor. 

Action by the J. J. Newman Lumber Company against the Northern 
Assurance Company and others. From a judgment for plaintiff, the de- 
fendants appeal. Reversed, and judgment rendered for defendants. 


McLaurin, ARMISTEAD & BriEN, of Vicksburg, for Appellants. 
Tru.y, RatcuirF & Truty, of Natchez, for Appellee. 


* Decision rendered, Oct. 13, 1913. 63 S. Rep. 209. 
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PHQG:NIX INS. CO. or Hartrorp vs. BOURGEOIS. 
(No. 16,089.) * 


(Supreme Court of Mississippi.) 


1. INSURANCE—CONDITIONS—KEEPING BOOKS OF AC- 
COUNT. 


The books of the holder of a fire insurance policy, which required as- 
sured to keep a set of books clearly and plainly representing a com- 
plete record of business transacted, including all purchases, sales, 
and shipments, both for cash and credit, from the date of the in- 
ventory therein provided for during the continuance of the policy, 
contained no entries for certain invoices, for certain purchases of 
merchandise, or for payments of freight. They did not show what 
amount of cash had been received from cash sales, and the amount 
collected on credit sales; it being necessary to estimate this from the 
credits on customers’ accounts. They contained no record of the 
groceries and other merchandise taken for the support of insured’s 
family of twelve, or to maintain his horse and delivery wagon. His 
cash book was kept in pencil, and contained erasures and alterations, 
some of which were made after the fire. Held, that there was not 
a sufficient compliance with the policy, and insured could not re- 
cover thereon, since his actual loss could not be arrived at with any 
degree of certainty from his books. 


(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


2. INSURANCE—CONDITIONS—KEEPING BOOKS OF AC- 
COUNT. 

While a provision of a fire insurance policy requiring assured to keep 
books showing a complete record of the business transacted, includ- 
ing purchases, sales, and shipments, both for cash and credit, will 
not be literally or technically construed, the books are insufficient if 
the actual value of the property destroyed cannot be ascertained 
therefrom with reasonable certainty. 


(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


Appeal from Circuit Court, Hancock County; J. I. Ballinger, Spe- 
cial Judge. 

Action on a fire insurance policy by Camille Bourgeois against the 
Pheenix Insurance Company of Hartford. Judgment for plaintiff, and 
defendant appeals. Reversed, and judgment rendered for plaintiff for 
the premium paid, with interest. 


McLaurin, ARMISTEAD & Brien, of Vicksburg, for Appellant. 
Bowers & GriFritH, of Gulport, and W. J. Gex, of Bay St. Louis, for 
Appellee. 


* Decision rendered, Oct. 13, 1913. 63 S. Rep. 212. 





Fire, &c.] People’s Nat. Fire Ins. Co. vs: Jackson. 


PEOPLE’S NAT. FIRE INS. CO. vs. JACKSON.* 
(Court of Appeals of Kentucky.) 


1. INSURANCE—POLICY—VACANCY CLAUSE—WAIVER. 


While a vacancy clause in a fire policy is binding, the agent who takes 
the application, issues the insurance, receives the premiums, and 
delivers the policy may by words or conduct waive the provision, 
though the policy provides that such waiver can be accomplished only 
by a writing indorsed on the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 952-955; Dec. Dig. § 376.) 


2. INSURANCE—VACANCY CLAUSE—WAIVER—EVIDENCE. 


Where a fire insurance agent, having issued a policy containing a va- 
cancy condition on rented property, on being informed of a vacancy, 
replies that it is “all right,’ or makes use of an expression indicating 
satisfaction with the condition, without requiring compliance with 
the terms of the policy by assured, a waiver is established; but not 
so if the agent merely directs the assured to bring in the policy for 
indorsement. 

(For other cases, see Insurance, Cent. Dig. § 1018; Dec. Dig. § 383.) 


3. INSURANCE — VACANCY CONDITION — WAIVER — QUES- 
TION FOR JURY. 
In an action on a policy, evidence held to require submission of the 


question of an insurance agent’s waiver of breach of a vacancy con- 
dition to the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


4. TRIAL—INSTRUCTIONS—ASSUMED FACTS. 

Where a witness testified that by direction of her mother, the assured, 
she was looking after the latter’s business, and particularly a house 
and the policy in question, and there was no direct evidence to show 
the contrary, and she was not impeached in any manner, the court 
did not err in assuming that she was her mother’s agent. 

(For other cases, see Trial, Cent. Dig. §§ 432-434; Dec. Dig. § 192.) 


Appeal from Circuit Court, Hickman County. 
Action by L. W. Jackson against the People’s National Fire Insur- 
ance Company. Judgment for plaintiff, and-defendant appeals. Affirmed. 


W. J. Wess, of Mayfield, for Appellant. 
BENNETT, Rospins & Tuomas, of Clinton and Mayfield, for Appellee. 


* Decision rendered, Oct. 7, 1913. 159 S. W. Rep. 688. 





1776 Insurance Law Journal. [Dec., 1913. 


MISSISSIPPI ELECTRIC CO. vs. HARTFORD FIRE INS. 
CO. (No. 15,997.)* 
(Supreme Court of Mississippi.) 


ee eee POLICY —RIGHT TO REFORMA- 
TION 


A policy insuring one of complainant’s automobiles having been can- 
celed by the insurer, the agent, having no company that would write 
a similar policy, obtained from an agency of defendant company, 
under an agreement for the division of commissions, a different 
policy, insuring the machine only while it was in the garage. Com- 
plainant knew at the time that any agent assuming to act for de- 
fendant in insuring the machine would exceed his authority if he 
undertook to bind defendant by any other form of contract than that 
written and delivered Held, that complainant was not entitled to a 
reformation of the policy on the ground that the agent procuring it 
had agreed to procure a policy similar to the one canceled, which 
covered an additional risk. 


(For other cases, see Insurance, Cent. Dig. §§ 265-272; Dec. Dig. § 143.) 


Appeal from Chancery Court, Warren County; E. N. Thomas, 
Chancellor. 

Suit by the Mississippi Electric Company against the Hartford Fire 
Insurance Company. Decree for defendant, and complainant appeals. 
Affirmed. 


Hirscu, Dent & LANDAU, of Vicksburg, for Appellant. 
McLaurin, ARMISTEAD & BRIEN, _ of V icksburg, for Appellee. 


* "* Decision rendered, Oct. 20, 1913. 63 S. Rep. 231. 


FARMERS’ GINNERY & MFG. CO. vs. THRASHER Er a.* 


(Supreme Court of Georgia. 


1. WAREHOUSEMEN—LOSS OF GOODS—LIABILITY—FAIL- 
URE TO INSURE. 

Where a warehouseman for hire receives goods for storage, and under 
an express contract or custom of trade, is under duty to insure them 
against loss by fire, if he commits a breach of duty imposed by the 
express contract or custom of trade, and his customers are damaged 
thereby, he will be liable. 


(For other cases, see Warehousemen, Cent. Dig. § 17; Dec. Dig. § 22.) 


2. WAREHOUSEMEN—INSURANCE—RIGHT TO PROCEEDS. 


If the warehouseman insures goods for his customers, and _ collects 
money from the insurer for the loss of the goods, he will hold the 


ps Decision rendered, Oct. 4, 1913. 79 S. E. Rep. 474. Syllabus by the 
ourt. 
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fund so collected for the benefit of the insured customers, or those 
who may have succeeded to their rights, subject to legitimate charges. 


(For other cases, see Warehousemen, Cent. Dig. § 17; Dec. Dig. § 22.) 


3. WAREHOUSEMEN—INJURY TO GOODS—DAMAGE BY FIRE. 


If at the time of the fire there be on storage goods of customers, some 
of which are insured and others not, and some of them, though not 
destroyed, are damaged and rendered incapable of identification, and 
in such condition they are sold by the warehouseman, the fund thus 
derived from the sale of the salvage will be held by the warehouse- 
man for the benefit of all the owners of the goods, whether they be 
included among the insured or uninsured class. 


(For other cases, see Warehousemen, Cent. Dig. § 17; Dec. Dig. § 22.) 


4. ACTION—MULTIFARIOUSNESS—PARTIES PLAINTIFF. 

Where two funds were raised in the manner indicated in the second and 
third headnotes, but were insufficient to cover the losses of all the 
parties at interest, an equitable suit at the instance of a number of 
the customers (of whom there was a large number), suing in behalf 
of themselves and others similarly situated, against the warehouse- 
man for an accounting, was not subject to demurrer on the ground 
that it was multifarious, or that there was a misjoinder of parties 
plaintiff. ; 

(For other cases, see Action, Cent. Dig. §§ 511-547; Dec. Dig. § 50.) 


5. WAREHOUSEMEN — LIABILITY — INSUFFICIENCY OF IN- 
SURANCE. 

If there were a breach of a duty to insure, by failure to insure for as 
much as the duty required, the warehouseman would be liable in 
damag 2s to the insuring customers severally to the extent of the de- 
ficiency of the insurance. 


(For other cases, see Warehousemen, Cent. Dig. § 17; Dec. Dig. § 22.) 


6. ACTION—JOINDER OF ACTIONS. 


As it would be necessary, in determining the amount of damages recov- 
erable against the warehouseman by each customer for a breach of 
the duty to him to insure, to take into consideration the amount ap- 
portionable to him under the accounting, equity will entertain one suit 
for an accounting with all the customers, and for individual recov- 
eries of damages over and beyond the amounts apportioned to each 
of the customers under such accounting. 


(For other cases, see Action, Cent. Dig. §§ 511-547; Dec. Dig. § 50.) 


7. WAREHOUSEMEN—LOSS OF GOODS—ACTIONS—PETITION 
—SPECIAL DEMURRER. 


Where it appears from the allegations of the petition, in a suit of the 
character mentioned in the preceding notes, that the duty to insure 
covered only a period of thirty days, commencing on the date of 
storage of the goods, it was erroneous to overrule a special Ge- 
murrer complaining that the petition failed to allege the several 
dates on which the goods were stored. 


(For other cases, see Warehousemen, Cent. Dig. §§ 71-85; Dec. Dig. § 34.) 


8 WAREHOUSEMEN—LOSS OF GOODS — ACTIONS —PETI- 
TION—SUFFICIENCY. 

Ina suit of the character above stated, which was not founded on cer- 
tain receipts issued by the warehouseman for the goods at the time 
they were received on storage, the petition was not demurrable on 
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the ground that it failed to set forth the receipt in form or sub- 
stance. 


(For other cases, see Warehousemen, Cent. Dig. §§ 71-85; Dec. Dig. § 34.) 
9 WAREHOUSEMEN—ACTIONS—PETITION—SUFFICIENCY. 


In such an action against a corporation based on an alleged parol con- 
tract to procure insurance on the goods, the petition was not subject 
to special demurrer on the ground that it failed to allege the name 
of the agent of the corporation who made the contract. 


(For other cases, see Warehousemen, Cent. Dig. §§ 71-85; Dec. Dig. § 34.) 


10. WAREHOUSEMEN—PETITION—SUFFICIENCY. 

There being no allegation that the defendant was insolvent, or had beer 
guilty of any breach of duty relatively to the funds it was alleged 
to hold for the plaintiffs, or that it had ceased to exercise its fran- 
chise or conduct its business, or that there was danger of loss of 
the property, the petition did not allege grounds for the grant of 
injunction or appointment of a receiver. 


(For other cases, see Warehousemen, Cent. Dig. §§ 71-85; Dec. Dig. § 34.) 


Error from Superior Court, Turner County; Frank Park, Judge. 

Suit by C. E. Thrasher and others against the Farmers’ Ginnery & 
Manufacturing Company. Judgment for the plaintiffs, and defendant 
brings error. Affirmed in part, and reversed in part. 


Perry, Foy & Monk, of Sylvester, and Hat Lawson, of Abbeville, 
for Plaintiff in Error. 

J. A. Comer, of Ashburn, and Crum & Jones, of Cordele, for De- 
fendants in Error. 


CENTRAL GLASS CO., Lrp., vs. HAMBURG-BREMEN 
FIRE INS. CO. (No. 20,018.) * 


(Supreme Court of Louisiana.) 


INSURANCE—CONSTITUTIONAL LAW—IMPAIRMENT OF CON- 
TRACTS—DELAY IN PAYMENT—PENALTY. 

In Central Glass Company vs. Niagara Fire Insurance Company, 131 La. 
513, 50 South. 972, the court held that Act No. 168 of 1908 did not 
apply to fire policies issued before the law became operative, and, 
if so applied, would impair the obligation of the contract by chang- 
ing its stipulations. Nothing to the contrary was decided by the 
U. S. Supreme Court in the case of Fraternal Mystic Circle vs. 
Snyder, 227 U. S. 497, 33 Sup. Ct. 202, 57 L. Ed. —, under a statute pe- 
nalizing bad faith and dishonest methdds on the part of insurance 
companies to defeat the rights of the insured as secured by the con- 
tract of insurance. 

(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602; 
Constitutional Law, Cent. Dig. § 460; Dec. Dig. § 165.) 


* Decision rendered, June 30, 1913. Rehearing denied, Oct. 20, 1913. 
63 S. Rep. 236. Syllabus by the Court. 
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Case Certified. from Court of Appeal, Parish of Orleans. 
Action by the Central Glass Company, Ltd., against the Hamburg- 
Bremen Fire Insurance Company. Certified from the Court of Ap- 
peal, Parish of Orleans, by the Judges thereof, applying for instructions. 
Questions answered in opinion. 














Lazarus, Micuet & Lazarus and Davin Sesser, all of New Or- 
leans, for Appellant. 
CAFFERY, QUINTERNO & Brumpsy, for Appellee. 






BENNETTSVILLE & C. R. CO. v. GLENS FALLS INS. CO.* 


(Supreme Court of South Carolina.) 







1. EVIDENCE—PAROL EVIDENCE—ADMISSIBILITY. 

In an action by a railroad company to recover upon an insurance policy, 
issued to indemnify it from loss by fire of cotton for which it was 
liable as a common carrier, evidence of an agreement between the 
carrier and the shippers whereby the carrier became liable as a com- 
mon carrier for cotton is admissible, not tending to modify the con- 
tract of insurance. 

(For other cases, see Evidence, Cent. Dig. §§ 1855-1857, 1859, 1800; 
Dec. Dig. § 413.) 


2. INSURANCE—CONTRACTS—CONSTRUCTION—AMBIGUITY. 


Where there is an ambiguity in a contract of insurance, it should be 
construed against the insurer. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. § 
146.) 

















3. INSURANCE—CONTRACTS—CONSTRUCTION. 


A fire policy was issued to indemnify a railroad company from loss of 
cotton by reason of its liability as a common carrier, the policy pro- 
viding that liability should attach from the issuance of the com- 
pany’s bi!l of lading and terminate upon delivery. Cotton which was 
intended for an immediate shipment was accepted without the issu- 
ance of a bill of lading, not all the cotton being delivered simu!tan- 
eously, the company holding the bales as they were delivered until 
a suitable quantity were hauled, whereupon it made a shipment and 
issued a bill of lading. Held, that though the bill of lading was not 
issued to the shipper until after the cotton was burning, the insurer 
was liable, the shipper being liable as a common carrier for the loss 
of the cotton; the ambiguity in the policy being resolved in favor 
of the insured. 


(For other cases, see Insurance, Cent. Dig. §§ 362-371; Dec. Dig. § 175.) 


4. INSURANCE—CONTRACTS—LIABILITY. 


Where a fire policy was issued to indemnify a railroad company upon all 
liability as a common carrier of cotton in bales in transit in cars, or 
in or on depots or platforms, on line of assured’s road, the policy 
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* Decision rendered, Sept. 25, 1913. On Petition for Rehearing, Oct. 
23, 1913. 79 S.E. Rep. 717. 
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covered cotton which was placed on the ground, but was intended to 
be immediately shipped. 


(For other cases, see Insurance Cent. Dig. § 351; Dec. Dig. § 165.) 


5. APPEAL AND ERROR—PRESUMPTIONS. 


Where it was stipulated that the court should find the facts, it will be 
presumed that he disregarded all incompetent testimony. 


(For other 7. - Appeal and Error, Cent. Dig. §§ 3728, 3762-3771; 
Dec. Dig. § 9. 
Fraser and Uy arick, JJ., dissenting. 


Appeal from Common Pleas Circuit Court of Marlboro County; J. 
A. McCullough, Special Judge. 

Action by the Bennettsville & Cheraw Railroad Company against the 
Glens Falls Insurance Company. From a judgment for plaintiff, de- 
fendant appeals. Affirmed. 


Joun T. Serpets, of Columbia, and J. K. Owens, of Bennettsville, 
for Appellant. 

McCoiL, McCot, & LeGrANpD and STEVENSON, MATHESON & STEVEN- 
SON, all of Bennettsville, for Respondent. 


STURM ws. GREEN BAY & De PERE MUT. FIRE INS. 
CO. EY AL.* 


(Supreme Court of Wisconsin.) 


INSURANCE—MUTUAL COMPANIES—SUCCESSIVE POLICIES 
—DEFAULT ON ASSESSMENT. 

Where one takes out three successive fire policies in mutual companies 
on the same property, each in identical terms, and providing that 
every person holding a policy shall be deemed a member of the com- 
pany, and that failure to pay any assessment within the time specified 
in the notice sent him will render his policy void during the period 
of his default, default in payment of an assessment levied during the 
life of the second policy, but not payable till after expiration of its 
term, and during the term of the third policy, will not render the 
third policy void. 

— other a see Insurance, Cent. Dig. §§ 801, 895-902, 913; Dec. 

Dig. § 349.) 


Appeal from Circuit Court, Brown County; Samuel D. Hastings, 
Judge. 

Action to recover on an insurance policy. Defendant’s constitution 
and by-laws were made a part of the contract. There was a year policy 
which expired September 19, 1908. It was succeeded by a policy which 
expired September 30, 1008. That was followed by the policy 
which was outstanding at the time of the fire. The terms and condi- 
tions of the policies were identical. They were issued on the mutual 
plan. Each provided that every person holding a policy should be deemed 


* Decision rendered, Oct. 7, 1913. 143 N. W. Rep. 151. 
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a member of the company and failure to pay any assessment within the 
time specified therefor in the notice duly sent the assured would render 
the policy void during the period of default, and further provided for 
continuance by renewal under the original stipulation in consideration 
of payment for the new renewal term. An assessment was duly levied 
during the life of the second policy. It was not payable until after ex- 
piration of the term. Time for payment expired during the life of the 
third policy. Plaintiff was in default when the fire occurred. Defendant 
claimed that such default was fatal to plaintiff's claim; since the policy 
was issued as a renewal, though in form it was an independent contract. 
The circuit court held otherwise and rendered judgment accordingly; 
there being no serious dispute on the pleadings and evidence but what 
plaintiff was entitled to recover for his loss, unless the default fatally 
tainted the last policy. 


GREENE, FaircHILD, NortH, Parker & McGiLLan, of Green Bay, for 
Appellant. 

Tuomas J. Manon, of Eland, and EBertern & EBERLEIN, of Shaw- 
ano, for Respondent. 


GUNZENHAUSER vs. PRUSSIAN NAT. INS. Co. oF Srert- 
TIN, GERMANY.* 


(Supreme Court of Pennsylvania.) 


1. TRIAL—RECEPTION OF EVIDENCE—OFFER—ADMISSION 
OF IRRELEVANCY. 


In an action on a fire insurance policy providing that the insurance 
should terminate if the building or any part thereof fell otherwise 
than as the result of fire, defendant’s evidence that on several oc- 
casions prior to the fire, plaintiff had overloaded the third floor of the 
building was properly excluded, where the offer was accompanied by 
an admission that defendant did not intend to prove that the over- 
loading had any visible effect on the wall. 


(For other cases, see Trial, Cent. Dig. §§ 115-117; Dec. Dig. § 46.) 


2. TRIAL—INSTRUCTIONS. 


An instruction was not erroneous because laying more stress on the 
testimony of plaintiff than on that of defendant, where the court ex- 
pressly told the jury that he did not intend to fully state the testi- 
mony, as counsel had already done so, and affirmed all of defendant’s 
points excepting one asking for binding instructions, and directed 
the jury to consider all the testimony. 


(For other cases, see Trial, Cent. Dig. §§ 577-581; Dec Dig. § 244.) 


Appeal from Court of Common Pleas, Lancaster County. 

Action by Christian Gunzenhauser against the Prussian National In- 
surance Company of Stettin, Germany. From a judgment for plaintiff, 
defendant appeals. Affirmed. 





* Decision rendered, May 28, 1913. 88 Atl. Rep. 495. 
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Argued before Mestrezat, Potter, Elkin, and Moschzisker, JJ. 


Joun A. CoyLte and Wiiiram H. Ketter, both of Lancaster, and 
Francis R, SHattuck, of Philadelphia, for Appellant. 

W. U. Henset and Henry Carpenter, both of Lancaster, for Ap- 
pellee. 


COY er aL. vs. GRANITE STATE INS. CO—SAME vs. 
HAMBURG-BREMEN rIRE INS. CO.—SAME 
vs. HOME INS. CO.* 


(Supreme Judicial Court of Maine.) 


1. TRIAL—TAKING CASE FROM JURY—CONFLICTING EVI- 
DENCE. 


Where the evidence is conflicting, but there is sufficient, if believed, to 
support a verdict for the plaintiff, it is improper to direct a verdict 
for the defendant. 


(For other cases, see Trial, Cent. Dig. §§ 342, 343; Dec. Dig. § 143.) 


2. INSURANCE—ACTIONS ON POLICIES—BURDEN OF PROOF 
—FRAUD. 


In an action upon a fire insurance policy, the insurance company has the 
burden of proving fraud by the insured in making proof of loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 


Exceptions from Supreme Judicial Court, Penobscot County. 

Three actions by Clara B. Coy and others, one against the Granite 
State Insurance Company, one against the Hamburg-Bremen Fire In- 
surance Company, and one against the Home Insurance Company, con- 
solidated for trial. On exceptions to the direction of a verdict for the 
defendants by the presiding justice. Exceptions sustained. 


Martin & Cook, of Bangor, and M. L. Durcin, of Milo, for Plain- 
tiffs. 

G. E. Tuompson, of Bangor, and J. E. Netson, of Augusta, for De- 
fendants. ‘e 


* Decision rendered, Sept 28, 1913. 88 Atl. Rep. 355. 
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MARINE. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CIRCUIT. 


AMERICAN-HAWAIIAN S. S. CO. 
vs. 


BENNETT & GOODALL er at. 


BENNETT & GOODALL 
vs. 
AMERICAN-HAWAIIAN S. S. CO. et at. (No. 2,230.)* 


1. SHIPPING— CHARTERS—LIMITATION OF LIABILITY OF 
CHARTERER. 


Where a vessel is insured by the owner, a charter of the same, which 
is a demise of the vessel, may lawfully limit the liability of the 
charterer to such loss or injury as is not covered by the policies of 
insurance, even though the vessel is without motive power and must 
be towed. 

(For other cases, see Shipping, Cent. Dig. §§ 219-221; Dec. Dig. § 54.) 


(Liability for loss of or injuries to chartered vessel, see note to Salem 
Brick & Lumber Co. vs. Donald & Taylor, 116 C. C. A. 508.) 


2. INSURANCE—CAUSE OF LOSS—MARINE INSURANCE— 
NEGLIGENCE OF OWNER, MASTER, OR CREW—“PERILS 
OF THE SEA.” 


A policy of insurance against perils of the sea covers a loss by stranding 
or collision although arising from the negligence of the insured or 
of the master or crew. 


(For other cases, see Insurance, Cent. Dig. § 1091; Dec. Dig. § 403.) 
(For other definitions, see Words and Phrases, vol. 6, pp. 5295-5301.) 


3. INSURANCE—CAUSE OF LOSS—MARINE INSURANCE — 
“PERIL OF THE SEA.” 


The striking and stranding of a lighter while being towed in the usual 
manner in Napa creek, which is a tidal tributary of San Francisco 
Bay, was due to a peril of the sea within the terms of an insurance 
policy thereon. 


(For other cases, see Insurance, Cent. Dig. § 1091;; Dec. Dig. § 403.) 


Appeal and Cross-Appeal from the District Court of the United 
States for the First Division of the Northern District of Cali- 
fornia; John J. De Haven, Judge. 

Suit in admiralty by the American-Hawaiian Steamship Com- 
pany against Bennett & Goodall, a corporation, respondent, and 
the Napa Gravel & Material Company and the American Bond- 


* Decision rendered, Aug. 18, 1913. 207 Fed. Rep. 510. 
Vol. XLII.—112 
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ing Company of Baltimore brought in by petition of respondent 
under admiralty rule 59. From the decree libelant and respondent 
appeal. Affirmed. 


Before Gilbert, Ross, and Hunt, C. JJ. 


Louis T. HENcsTLER, of San Francisco, Cal., for American- 
Hawaiian S. S. Co. 

JESSE W. LawientHat and ALBERT Raymonp, both of San 
Francisco, Cal., for American Bonding Co., of Baltimore. 

Epwin T. Cooper, WiLt1AM DENMAN, and DENMAN & Ar- 
NOLD, all of San Francisco, Cal., for Bennett & Goodall. 

TuroporE A. Bey, of San Francisco, Cal., for Napa Gravel & 
Material Co. 


Ross, C. J. 

These appeals grow out of a libel filed in the court below hy 
the American-Hawaiian Steamship Company against Bennett & 
Goodall to recover the value of a certain lighter belonging to the 
libelant and by it chartered, together with another one, to Ben- 
nett & Goodall, and which lighters were subsequently subchar- 
tered, with the consent of the libelant, to the Napa Gravel & 
Material Company, the performance of which contract with 
Bennett & Goodall was secured by a bond executed by the 
American Bonding Company of Baltimore. The subcharterer 
and its bonding company were made parties to the proceeding on 
petition of the respondent Bennett & Goodall, to the end that the 
entire controversy might be settled in the one action. One of 
the provisions of the subcharter was as follows :— 

“The entire barges are hereby let and surrendered to the said 
(Napa Gravel & Material Company) who shall have exclusive 
control thereof.” 

And another of its provisions made the subcharterer “fully re- 
sponsible for and” liable “to pay on demand any and all damages 
and deterioration to said barges and to each and both of them 
not directly due to ordinary wear and tear or not included in and 
covered by the insurance policies now or hereafter in existence 
insuring said barges.” 

The bonding company bound itself in a certain stated sum of 
money for the faithful performance of all of the obligations of 
the subcharterer, “provided, however, that the surety shall not in 
any event be liable for the payment of any damage or loss cov- 
erable by policies of insurance insuring said barges against dam- 
age or loss by accident or fire.” As a matter of course, if, upon 
the record, the respondent corporation Bennett & Goodall is not 
liable for the loss of the vessel in question, the action will like- 
wise be ended as respects the subcharterer and the bonding com- 
pany. The charter to Bennett & Goodall consisted of a letter 
from the libelant, the terms and conditions of which were.ac- 
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cepted by Bennett & Goodall, the pertinent portions of which are 
as follows :— 

“You [Bennett & Goodall] are to be responsible for these 
lighters and whatever gear is on them when you take them, and 
are to return them in as good-order and condition as when you 
got them, reasonable wear and tear and happenings covered by 
their present policies of insurance excepted. You are particu- 
larly not to permit anything to be loaded on them or unloaded 
from them in a manner that will twist or strain them, and if they 
are lost through any cause that will permit our underwriters to 
make a successful defense against paying the face of the policies, 
you are to be responsible. We are to keep the lighters insured as 
they are now insured,” etc. 


Notwithstanding the foregoing express provisions of the char- 
ter party, the libel alleged it to be as follows :— 

“That on or about the 18th day of March, A. D. 1907, the 
libelant was the owner of the lighter called ‘No. 1’; that on or 
about said 18th day of March, A. D. 1907, the libelant and re- 
spondent made an agreement in writing by the terms of which 
libelant chartered and hired said lighter ‘No. 1’ to respondent for 
a monthly rental then and there agreed upon; that among other 
things it was then and there agreed between libelant and respond- 
ent that respondent should be responsible to libelant for said 
lighter, and in particular for the loss thereof, and should return 
said lighter to libelant in as good order and condition as when 
received; and that in case respondent should lose or fail to return 
the said lighter the agreed value thereof to be paid by respondent 
to libelant should be the sum of $7,500.” 

It is plain that the contract as alleged in the libel is not the 
charter party actually made. 


The record shows that the libelant had shortly before char- 
tering the lighters insured them for their full value, the policy 
covering “adventures and perils * * * of the seas, * * * 
barratry of the master and mariners, and all other perils, losses, 
and misfortunes that have or shall come to the hurt, detriment, or 
damage to said vessel or any part thereof.” which policy was in 
force at the time of the execution of the charter party in ques- 
tion. Turning to it, it is seen that the responsibility of Bennett 
& Goodall in respect to the care and return of the lighters is 
therein specifically stated in two places. In the first instance they 
ar> expressly required to return them in as good order and con- 
dition as they were in when they got them, “reasonable wear and 
tear and happenings covered by their present policies of insur- 
ance excepted”; this provision being supplemented by the sub- 
sequent express clause that, “if they are lost through any cause 
that will permit our underwriters to make a successful defense 
against paying the face of the policies, you are to be responsible,” 
following which is the provision that “we are to keep the lighters 
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insured as they are now insured.” We agree with the court be- 
low that the clear meaning of this language is to exempt the 
respondent Bennett & Goodall corporation from liability for any 
loss caused by a happening covered by the policy of insurance. 

The trial court found in effect’ that that company took pos- 
session of the lighters under the terms and conditions of the 
charter party and performed all of its agreements with respect 
thereto up to the time of its rechartering them, with the consent of 
the libelant, to the Napa Gravel & Material Company, which lat- 
ter company was operating the lighter here in question, at the 
time it was wrecked and lost, in the transportation of gravel 
down Napa Creek, which the evidence shows without dispute is 
a tidal tributary of San Francisco Bay. The court further found 
that during the times in question the libelant had a policy of 
insurance issued to it by the Sea Insurance Company, Ltd., of 
Liverpool, which policy did, during all of the said times, insure 
the libelant against all happenings to the said lighter by reason 
of perils of the sea and barratry, and that :— 

“The said lighter was lost through a cause that would not per- 
mit and did-not permit the said Sea Insurance Company to make 
a successful defense against the payment of the said policy, the 
said cause being a happening to the said lighter, to wit, a peril 
of the sea, to wit, the wrecking of the said vessel by striking 
upon the bank of Napa Creek whereby she was caused to col- 
lapse and be utterly destroyed; that said lighter was not lost 
by reason of any willful misconduct or neglect or willful act of 
any kind by the libelant or of any of the respondents.” 


[1] Having protected itself by insurance against certain losses, 
it cannot be doubted that the owner had the right to stipulate in 
the charter party that the charterer should not be liable for any loss 
caused by anything covered by the policy. There is nothing con- 
trary to public policy or in any respect wrong in such a stipulation. 
Even a common carrier, who has obtained insurance against the 
loss of goods by means of the usual perils, though occasioned by 
his own negligence, “may lawfully stipulate with the owner to be 
allowed the benefit of insurance voluntarily obtained by the latter.” 
Phoenix Insurance Co. vs. Erie Transportation Co., 117 U. S. 
312, 325, 6 Sup. Ct. 1176, 29 L. Ed. 873. 

The proctor for the libelant and appellant contends that the 
obligations imposed upon Bennett & Goodall by the charter party 
were substantially the same as those imposed by law upon a tug 
under a towage contract, and cites numerous authorities to the 
effect that a towing vessel cannot relieve itself by contract from 
liability for failure to exercise reasonable care and skill in the 
performance of the service and for the safety of the tow. 

We are unable to see that the obligations resting upon Ben- 
nett & Goodall under the facts in this case are to be measured by 
those applicable to towage contracts. It is true that the lighter 
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in question was without motive power and, if operated at all, 
had necessarily to be moved by independent means to be em- 
ployed by the charterer or by such other party as might acquire 
the right to use it. In this instance that right passed, by the 
consent of the owner of the vessel, by subcharter to a third party, 
the Napa Gravel & Material Company, under express stipulation 
that it should “have exclusive control” of the lighter. The record 
shows that the gravel and material company took such. exclusive 
control of it and operated it in the tide waters of Napa Creek 
by means of a gasoline launch and was so operating it when it 
struck one of the banks of the creek, resulting in its destruction. 

[2] The trial judge found from the evidence, most of which 
was heard by him in open court, that it was not lost by reason 
of any willful misconduct or neglect or willful act of any kind 
by any one. The evidence shows without dispute that at the 
time of the accident the lighter was being operated in the usual 
way that such vessels are operated in the waters of Napa Creek, 
to wit, by means of a gasoline launch at the time in charge of an 
employee of the Napa Gravel & Material Company, named Lat- 
timore, and much of the oral testimony tends strongly to show 
that there was no negligence on either his part or that of his 
employer; but assuming that there was such negligence, and 
that Lattimore could be regarded as the employee of the Ben- 
nett & Goodall corporation, it was, we think, clearly a loss 
against which the owner was insured by the policy held by it. 

“A policy of insurance against perils of the seas covers a loss 
by stranding or collision, although arising from the negligence of 
the master or the crew, because the assurer assumes to indem- 
nify the assured against losses by particular perils, and the as- 
sured does not warrant that his servants will use due care to 
avoid them.” Liverpool, etc., Co. vs. Insurance Co., 129 U. S. 
397, 428. 9 Sup. Ct. 469 (32 L. Ed. 788). 

In 26 Cyc. 660, it is said :-— 

“The general rule is that where the immediate cause of a loss 
is a peril of the sea insured against, the underwriters are liable 
notwithstanding such loss would not have occurred except for the 
negligence of the insured or that of the master, crew, or other 
agents or servants’”—citing a large number of cases. 

[3] That the unexpected striking and stranding of a vessel in 
tidal waters is a peril of the sea does not admit of question. 
Fletcher vs. Inglis, 2 B. & Ald. 315; Letchford vs. Oldham, 5 
Q. B. D. 538. 

The loss here involved being covered by the insurance and be- 
ing expressly excepted from the obligations imposed upon Ben- 
nett & Goodall by the charter party, it results that the judgment 
must be and is affirmed. 
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ACCIDENT AND HEALTH. 


ST. LOUIS COURT OF APPEALS. 


MIssouRI. 


HILTS 
Us 


UNITED STATES CASUALTY CO* 


1. INSURANCE—ACCIDENT AND HEALTH INSURANCE—DIS- 
EASE OR ACCIDENT. 


Where a health and accident policy consisted of two distinct parts, one 
insuring against accident and the other providing certain indemnities 
in case of disease, including an indemnity for surgeon’s fees for a 
surgical operation for abdominal hernia, the accident portion con- 
taining no provision for any indemnity for such an operation, the 
policy itself classified hernia as a disease or the result of a disease 
and not the result of an accident, and the insurer was estopped to 
contend that it was the result of an accident, however it might be 
classified by medical experts. 


(For other cases, see Insurance, Cent. Dig. §§ 1177, 1178; Dec. Dig. § 454.) 


2. INSURANCE—-ACCIDENT AND HEALTH INSURANCE— 
COMMENCEMENT OF DISEASE. 


Where a policy insured against an abdominal hernia such as would re- 
quire a surgical operation and confinement at a hospital or at in- 
sured’s home, and insured had no such a hernia at the time the 
policy was issued to him, although he may have had a predisposition 
to hernia, or although the inguinal ring may have been weakened, 
causing the subsequent development of the hernia, the insurer was 
liable although the policy limited liability to illnesses commencing 
after its date. 


(For other cases, see Insurance, Cent. Dig. §§ 1177, 1178; Dec. Dig. § 454.) 
3. APPEAL AND ERROR—REVIEW—QUESTIONS OF FACT. 


Where the testimony. in an action on a health policy was ample to war- 
rant a finding that the hernia, on account of which a recovery was 
sought, was not in existence at the date of the policy, the Court of 
Appeals was concluded by the verdict for plaintiff. 


(For other cases, see Appeal and Error, Cent. Dig. §§ 3912-3921, 3923, 
3924; Dec. Dig. § 999.) 


4. INSURANCE— BREACH OF WARRANTY — EXISTENCE OF 
DISEASE. 


Where a policy insured against a hernia requiring a surgical operation, 
a predisposition to hernia or a weakening of the inguinal ring caus- 
ing the hernia to subsequently develop was not a breach of a war- 
ranty that insured was free from any functional or organic disease, 
mental or physical disorder, defect, etc. 


(For other cases, see Insurance, Cent. Dig. §§ 681-690, 694-696; Dec. Dig. 
§ 291.) 


* Decision rendered, July 16, 1913. 159 S. W. Rep. 771. 
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5. INSURANCE—BREACH OF WARRANTY—MEDICAL ADVICE. 


In March plaintiff was operated upon for appendicitis. In September or 
October, in accordance with a request previously made by his physi- 
cian, he again visited the physician, mentioning to him a peculiar sen- 
sation which the evidence tended to show was one of the first signs 
of hernia. The physician at that time noticed no indications of a 
hernia. Soon thereafter he applied for health and accident insur- 
ance, and in his application mentioned the operation, but in answer 
to a question as to having consulted a physician failed to mention 
the visit in question. Held, not a false answer to the question. 


(For other cases, see Insurance,*Cent. Dig. §§ 691, 692; Dec. Dig. § 292.) 


6. INSURANCE—ACTIONS ON POLICIES—INSTRUCTIONS. 


In an action on a policy defended on the ground that insured was suf- 
fering from a hernia at the date ot the policy, there was medical tes- 
timony that there might have been a predisposition to hernia, or such 
a condition as would likely result in its development although it was 
not then in existence. The court instructed that there might have 
been premonitory symptoms of or a predisposition to hernia which 
had not arrived at the stage of being the disease itself, and that 
mere premonitory symptoms or predisposition was not the existence 
of the disease, which was attacked on the ground that a symptom of 
a disease is not a warning of a disease likely to develop but an evi- 
dence of a present existing trouble. He/d that, viewed in the light 
of the ‘evidence, the instruction could not have misled the jury and 
did not require a reversal. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. 
§ 669.) 


Appeal from St. Louis Circuit Court; W. M. Kinsey, Judge. 

Action by Edwin P. Hilts against the United States Casualty 
Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


ELLERBE & Brokaw, of St. Louis, for Appellant. 
Ropert M. Wi1son, of St. Louis, for Respondent. 


ALLEN, J. 

This is an action to recover certain indemnities under a policy 
of health insurance issued by the defendant to plaintiff on Novem- 
ber 7, 1908, providing for an indemnity for certain losses 
enumerated in the policy caused exclusively and directly by any 
disease or illness while the policy should be in force. The policy 
further provided for the payment to plaintiff of a certain amount 
for loss of time while confined in a hospital or at his residence, 
etc., and contained the further provision that, if the disease or 
illness should necessitate any of certain enumerated surgical 
operations, an additional indemnity of certain amount as for 
surgeon’s fees would be paid. Among these enumerated oper- 
ations was a “cutting operation for a radical cure for abdominal 
hernia”; an indemnity of $200 being provided for surgeon’s fees 
for such an operation. 

The plaintiff alleges that he contracted a disease or illness, 
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within the terms of the policy, to wit, an abdominal hernia, by 
reason of which an operation upon him became necessary and 
was performed; that he was confined in a hospital for a period 
of 37 days, and thereafter confined within his residence for a 
period of 14 days, after which he was convalescent for a period 
of 8 days, plaintiff’s claim being for the sum of $200 for sur- 
geon’s fees, as provided in the policy, the sum of $214 indem- 
nity for loss of time while confined within the hospital, $100 for 
loss of time while confined within his home, and the further sum 
of $34 for loss of time during convalescence. 

The defenses set up in the answer of which we need take 
notice were that hernia was not a disease, or the result of a dis- 
ease, within the meaning of the policy, but that it resulted directly 
from external, violent, and accidental means; that the hernia in 
question was not contracted while the policy was in force but 
that it existed prior to the application therefor; and that plaintiff 
was guilty of a breach of warranty with respect to the state- 
ments made by him in the application for the policy. The cause 
was tried before the court and a jury, resulting in a verdict and 
judgment for plaintiff for $563, and the defendant has duly pros- 
ecuted its appeal to this court. 

The evidence discloses that the plaintiff at the time of the trial 
was a young man 29 years of age, of good general health and 
physique, and accustomed to athletic exercises of various sorts; 
that in March, 1908, he was operated upon by Dr. Ernst Jonas, 
of the city of St. Louis, for appendicitis, from which he com- 
pletely recovered; that during the latter part of the summer of 
1908 he had at times a dragging, drawing or numb sensation in 
the right groin, some three inches below the appendicitis scar, 
which sensation, it seems, he felt for the first time after climbing 
a tree; that the plaintiff returned to the city of St. Louis in the 
latter part of September or the first part of October of that year; 
and that in accordance with a request previously made by his 
physician, Dr. Jonas, he called upon the latter to be examined at 
which time he told his physician of the peculiar sensation in the 
region above mentioned. It appears that his physician noticed 
no indications of hernia at that time; that more than a month 
thereafter the plaintiff was solicited by the resident manager of 
the defendant to take out a policy of the nature of that here 
sued upon, as he had been theretofore solicited to do; and that he 
did make application for the policy, which was issued to him on 
November 7, 1908. It seems that the plaintiff at times thereafter 
felt a sensation in his right groin of the same sort as mentioned 
above; that on or about April 1, 1909, he noticed a bulging in 
the right groin, and thereupon went to consult his physician, Dr. 
Jonas, by whom he was informed that he had a right inguinal 
hernia, and that an operation was necessary. This operation was 
performed on April 7, 1909, at the Jewish Hospital in the city of 
St. Louis, necessitating the loss of time claimed for in the petition. 
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The appellant insists that its demurrer to the evidence should 
have been sustained. This assignment of error is predicated 
upon the idea that the plaintiff was suffering from the hernia 
prior to the date upon which the policy was issued, whereas the 
policy insured only against illness commencing after such day, 
and is based upon the further ground that the evidence showed 
beyond dispute a breach of warranty in that plaintiff at the time 
he applied for the policy was in fact suffering from the hernia, 
whereas he stated in the application that he was free from any 
“functional or organic disease, mental or physical disorder, de- 
fect,” etc., and in that he had consulted a physician at a time 
other than that mentioned in his application. 

[1] As the learned trial judge states in his memorandum filed 
in overruling defendant’s motion for a new trial, there were 
false issues raised in the case below. One of these was whether 
the hernia in question was due to accident or disease. Much of 
the testimony of the learned medical experts who testified in the 
case was directed to this issue. ‘There was ample evidence to 
support plaintiff’s contention that hernia is regarded by our 
learned medical brethren as a disease rather than as the result 
of accident, but their testimony as to this question was quite 
beside the case. It matters not to what exent medical experts 
may differ in their opinions with respect to this question, for the 
reason that the policy sued upon classifies hernia as a disease. 
The policy consists of two distinct parts; one portion thereof 
insuring the plaintiff against accidents and the other providing 
certain indemnities, etc., in the case of disease or illness. In the 
health portion of the policy the defendant agreed to indemnify 
plaintiff in the sum of $200 as for surgeon’s fees for a surgical 
operation for a radical cure for scrotal or abdominal hernia. The 
accident portion of the policy contained no provision for indem- 
nifying the insured in any way for such an operation. It there- 
fore follows that, regardless of the medical views on this question, 
the parties must be understood as having contracted with respect to 
this question with the understanding that hernia was to be classed 
as a disease, or the result of a disease, and not as the result of an 
accident. The defendant is therefore stopped to now say that 
hernia is something other than as clearly classified by it in the 
policy which it issued to the plaintiff. 

[2] The other issue to which the learned trial judge refers in 
his memorandum relates to the question of when the hernia can 
be said to have begun and the effort to distinguish between in- 
cipient, incomplete, and complete hernia. It is appellant’s con- 
tention that the plaintiff was, as a matter of fact, suffering from 
the hernia at the time that he felt the dragging and numb sensa- 
tion in his right groin while away on his vacation in the summer 
of 1908 ; that the disease (regarding hernia as such) had its begin- 
ning prior to the issuance of the policy, and was not therefore con- 
tracted while the latter was in force. On this question, as the 
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case was tried, there was again ample testimony, by way of 
opinion evidence, from which the jury might have found that, 
medically speaking, no hernia existed until there was a pro- 
trusion. There was testimony that the dragging sensation men- 
tioned was one of the first signs of hernia, and that such is 
regarded as the first stage of hernia; but, as we have said, there 
was abundant evidence that such a disorder is not regarded as 
hernia until there is a protrusion of some part of the viscera from 
its normal position through an opening in the cavity in which it 
is contained. In regard to this question there was much medical 
testimony respecting the different stages of hernia, viz., incipient, 
incomplete, and complete. It would seem, however, that this 
question is set at rest by the terms and conditions of the policy. 
The policy insured the plaintiff against a hernia such as would 
require a surgical operation for its cure, requiring him to be con- 
fined at a hospital or at his home. It is not disputed that plaintiff 
developed such a hernia on or about April 1, 1909, and for which 
he underwent a surgical operation. There is no suggestion that 
he had such a hernia at the time that the policy was issued to 
him, though it may be that plaintiff had a predisposition to 
hernia or that by violent physical exertion, prior to the issuance 
of the policy, the inguinal ring was weakened, causing the hernia 
to subsequently develop. 

From the testimony it appears that one may have what is 
called incipient hernia, or a predisposition thereto, without being 
conscious thereof; and that one may have what the medical ex- 
perts call incomplete hernia without its existence being readily 
discoverable, if discoverable at all except by a medical expert. 
And it further appears that either of the above stages may exist 
without complete hernia ever developing. By the terms of the 
policy it clearly appears that no liability arose under it unless 
and until the final stage was reached and a complete hernia de- 
veloped. It cannot well be said, therefore, that the disease 
against which the plaintiff was insured,.and on account of which 
he now seeks to recover, was one in existence at the time that he 
applied for the policy and when the latter was issued to him. So 
the trial judge correctly states in his memoradum. 

[3] However, the case was tried upon the theory that this 
question was one for the determination of the jury, under the 
expert testimony adduced pro and con thereon. This testimony 
was ample to warrant a finding that the hernia was not in ex- 
istence at the time of the issuance of the policy, within the 
meaning of its terms, and we are concluded by the verdict of the 
jury with respect thereto. 

[4, 5] What we have said disposes of the alleged breach of 
warranty by plaintiff in that he was suffering from the hernia 
when he applied for the policy, so far as concerns the demurrer 
to the evidence. As to plaintiff not having revealed the visit to 
his physician upon his return from his vacation in the autumn of 
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1908, it seems that this visit was made in compliance with a 
previous request by the physican who evdently thought it advi- 
sable to see and examine plaintiff at that time because of the 
prior operation for appendicitis. The latter was fully revealed by 
plaintiff ; and it cannot be said that he falsely answered the ques- 
tion regarding having consulted a physician, within the meaning 
and intendment thereof. We think that the demurrer was well 
ruled. : 

[6] Error is assigned with respect to an instruction given for 
plaintiff which told the jury that there may have been “premoni- 
tory symptoms of or a predisposition to hernia in plaintiff which 
had not arrived at a stage of being the disease itself’; and that 
“mere premonitory symptoms of or a predisposition to hernia in 
plaintiff should not be regarded as the existence of the disease 
itself,” etc. This instruction is assailable upon the ground that 
a “symptom” of a disease is not a forerunner thereof, or warning 
of a disease likely to develop in the future, but an evidence of a 
present existing trouble. The instruction, however, is to be 
viewed in the light in which it would be understood by the jury; 
and we think that the jury could not in any wise have been 
misled thereby. It was intended by this instruction to tell the 
jury that there may have been a predisposition to hernia, or such 
condition existing as would likely result in the development of 
a hernia, though the latter be not then in existence. This is sup- 
ported by the medical testimony and accords with the terms of 
the policy which indemnified against an actual or complete hernia 
requiring a cutting operation for a radical cure therefor. The 
giving of this instruction could not have been reversible error. 

The appellant complains also of the refusal of the court to give 
an instruction offered by it to the effect that if the jury believed 
from the evidence that the hernia was the result of an accidental 
injury, or was produced by external, violent, or traumatic force, 
and not the result of a disease, then the plaintiff was not entitled 
to recover. That this instruction was properly refused follows 
from what we have said above. The defendant having in the 
contract classified hernia as a disease and indemnified against it 
as such, it could not assume a position inconsistent therewith. 

The instructions taken as a whole were quite as favorable to 
the defendant as it could require. There appears to be no dis- 
pute as to the duration of the disability of plaintiff, and the 
amount of the verdict is not complained of. 

We see no reversible error in the record, and the judgment 
should be affirmed. It is so ordered. 

Reynolds, P. J., and Nortoni, J., concur. 
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SUPREME COURT OF VERMONT. 


CHITTENDEN. 


ROBINSON 
US. 


MASONIC PROTECTIVE ASS’N.* 


1. INSURANCE—ACTIONS ON POLICY—SUFFICIENCY OF 
EVIDENCE—CAUSE OF INJURY. 

Evidence held sufficient to show that a felon on the insured’s finger was 
the natural consequence of a bruise accidentally received twenty-iour 
hours previously, without any intervening cause. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


2. INSURANCE—CAUSE OF LOSS—ACCIDENT INSURANCE— 
“WOUND.” 

The word “wound” as used in a policy insuring against injuries leaving 
marks of a “wound” is to be given its legal definition as any lesion 
of the body, rather than its meaning in surgery as a solution of con- 
tinuity; the legal definition including bruises, contusions, fractures, 
dislocations, and the like. 

(For other cases, see Insurance, Cent. Dig. § 1170; Dec. Dig. § 456.) 

(For other definitions, see Words and Phrases, vol. 8, pp. 7528, 7838.) 


3. INSURANCE—CAUSES OF LOSS—ACCIDENT INSURANCE— 
“EXTERNAL AND VISIBLE MARKS OF WOUND.” 


A felon on the insured’s finger, which was the direct and natural conse- 
quence of an accidental bruise, is included within the meaning of an 
accident insurance policy, insuring against accidental injuries from 
external causes leaving “external and visible marks of a wound.” 


(For other cases, see Insurance, Cent. Dig. § 1170; Dec. Dig. § 456.) 
(For other definitions, see Words and Phrases, vol. 3, p. 2619.) 


4. INSURANCE—CAUSES OF LOSS—ACCIDENT INSURANCE— 
TOTAL DISABILITY. 


Where a felon developed on the insured’s finger the next day after’ being 
bruised, after which he was totally disabled, recovery was not pre- 
cluded because the policy provided that the injury must create total! 
disability from the date of the accident, as the provision should be 
construed to mean total disability within twenty-four hours after the 
accident, since to construe it as meaning a calendar day would be so 
unreasonable in some cases as to render it almost certain such a 
construction was not contemplated by the parties. 


(For other cases, see Insurance, Cent. Dig. § 1310; Dec. Dig. § 524.) 


Exceptions from Chittenden County Court; Frank L. Fish, 
Judge. 
Assumpsit on an accident insurance policy by Joseph W. Rob- 


* Decision rendered, Oct. 13, 1913. 88 Atl. Rep. 531. 
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inson against the Masonic Protective Association. Verdict for 
defendant, and plaintiff excepts. Reversed and remanded. 


Argued before Rowell, C. J., and Munson, Watson, Haselton, 
and Powers, JJ. 


CowLes & STearNs, of Burlington, for Plaintiff. 
Rurus E. Brown and SHERMAN R. Moutrton, both of Bur- 
lington, for Defendant. 


Watson, J. 

The plaintiff cannot recover under clause B of the policy, unless 
the felon on his finger was due to an accidental injury resulting 
from some violent, external, and involuntary cause, leaving ex- 
ternal and visible marks of a wound upon the finger, which 
totally disabled him from the date of the accident. He could 
not tell when, nor that he received an injury to the finger upon 
which the felon appeared. But there was evidence tending to 
show that on July 7, 1911, he was working as road commissioner 
with men and teams drawing gravel and replacing fallen stones 
in the abutment of a bridge, and that after dinner of that day he 
helped his men in replacing such stones, using an iron crowbar. 
He did no manual labor, after thus helping to replace the stones, 
up to the time in the forenoon of the next day when, according 
to the tendency of the evidence, his finger began to swell and 
became painful. The physician who examined the plaintiff’s 
finger in the afternoon of the latter day did not notice any abra- 
sion of the skin. The finger was badly swollen, inflamed, and red- 
dened. It grew worse steadily, and a frog felon of the most se- 
vere kind developed. 

[1] We think the evidence fairly and reasonably tended to 
show that the felon resulted from, and was the natural conse- 
quence of, a bruise of the finger within less than twenty-four 
hours from the time of the injury, without any intervening cause. 
That it was an accidental injury if such a bruise was received by 
the plaintiff no question is made. 

[2] Did the felon constitute an external and visible mark or 
wound, within the meaning of clause B of the policy? The word 
“wound” is defined in Bouvier’s Law Dictionary as follows: 
“Any lesion of the body. In this it differs from the meaning of 
the word when used in surgery. The latter only refers to a so- 
lution of continuity; while the former comprises not only these, 
but also every other kind cf accident, such as bruises, contusions, 
fractures, dislocations, and the like.” The definitions given by 
Rapalje and Lawrence in their Law Dictionary, is exactly to the 
same effect, making the same distinction. And in Stewart’s 
Legal Medicine, a book published in 1910, section 100, the same 
distinction between the surgical and the legal definitions is no- 
ticed. In Thompson vs. Loyal Protective Association, 167 Mich. 
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31, 132 N. W. 54, the insurance certificate was issued upon an 
application for membership, wherein it was agreed that there 
could be no claim for indemnity “for any disability where there 
shall be no external or visible sign or symptom of disease or 
bodily injury,” and bodily injury was defined to include “only 
the result of external, violent and accidental means, leaving on 
the body marks of contusion or wounds visible to the naked 
eye.” ‘The insured was a “boiler house foreman,” and the evi- 
dence showed that the claimed injury was received by him while 
working inside a boiler, cleaning it; that on getting home he 
went immediately to bed, and on his right side, between the hip, 
and the back, there was a red, inflamed mark, about half the 
size of his wife’s hand; that the next day he was suffering much 
pain, and on examination the physician found a discoloration of 
the skin, swelling and redness over the right kidney and hip. 
The physician testified that this injury caused the insured’s 
death, which occurred five days later, and that the death was 
wholly due to the external injury. It was claimed that the charge, 
shown in the third paragraph, was erroneous, wherein the court 
said: “The mark visible to the eye on the body required 
by the policy need not be a bruise, contusion, laceration, or 
broken limb, but may be any visible indication of an internal in- 
jury, which may appear within a reasonable time after the in- 
jury is received, such, for instance, as a discoloration of the 
part of the body affected.” The court said this part of the 
charge must be read in connection with the sentence immediately 
following it: “In legal medicine the word ‘wounds’ means in- 
juries of every description that affect either the hard or soft 
parts of the body, and comprehends bruises, contusions, frac- 
tures, luxations, etc. In law the word means any lesion of the 
body.” Thereon the court of last resort further said the jury 
had been charged explicitly, in substance, that it must appear 
that the death was caused, exclusively of other causes, “by a 
bodily injury sustained through external violence and accidental 
means, leaving upon the body marks of contusion, or wounds, 
visible to the naked eye. The third paragraph excepted to ex- 
plains and defines to the jury the meaning of the term ‘visible 
mark’ and the word ‘wound,’ as used in the insurance contract,” 
and there was no error in such instruction. 


[3] We are of the opinion that the word “wounds” as used 
in clause B of the policy upon which the action before us is 
based, should be given the so-called legal, rather than the surgical, 
construction, and that it includes the bruise of the plaintiff’s 
finger, if any there was, of which the felon was the direct and 
natural consequence, and that in such circumstances the felon 
constituted “external and visible marks” of the wound left upon 
the plaintiff’s body by the accidental injury, within the meaning 
of that clause of the policy. 
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[4] The claim that no recovery can be had under clause B, 
because the plaintiff’s injury did not “totally disable him from 
the date of the accident,” must also be determined against the 
defendant on the tendency of the evidence and the construction 
of the contract. As already seen, the evidence tended to show that 
the felon appeared within less than twenty-four hours from the 
time of the injury. It further tended to show that total disability 
resulted from the time of its appearance. The question then is, 
Was such disability within less than twenty-four hours after the 
time of the accident, though on the next calendar day “from the 
date of the accident,” within the meaning of that clause of the 
policy? A construction making the words “from the date of the 
accident” mean from the calendar day on which the accident oc- 
curred would be so unreasonable in some cases as to render it 
almost certain that such a construction was not contemplated by 
the parties to the ccntract. For instance, the insured might meet 
with accidental injuries between 11 and 1 o’clock at night, it 
being within the last hour of the calendar day, and yet if that is 
the date contemplated by the policy, the total disability of the 
insured must begin within the same hour, and perhaps instantly, 
in order to entitle him to the benefits provided by clause B. As- 
suming that this provision was inserted in the contract by the in- 
surer with intentions reasonable and just toward the insured, we 
think the words, “date of the accident,” as used in that clause, 
were intended to mean total disability from the day of the acci- 
dent, reckoned from the time of the accident; that is, within twen- 
ty-four hours thereafter. 

Judgment reversed and cause remanded. 


——___—_-_—-geQ—-———_—_— 


SUPREME COURT OF VERMONT. 


FRANKLIN. 


BATES 
US. 
GERMAN COMMERCIAL ACCIDENT CO* 


1, INSURANCE— ACCIDENT POLICY—ACTIONS — CONTRACT 
LIMITATION. 


A provision in an accident policy requiring suit to be brought, if at all, 
within one year from the date of the accident on which the suit is 
predicated is valid. 


“a cases, see Insurance, Cent. Dig. §§ 1540, 1544-1550; Dec. Dig. § 


* Decision rendered, Oct. 13, 1913. 88 Atl. Rep. 532. 
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2. INSURANCE—ACCIDENT POLICY—ACTION—LIMITATIONS— 
WAIVER. 


A provision in an accident policy requiring suit to be brought within a 
year, if at all, is matter for the benefit of the company and may be 
waived. 


(For other cases, see Insurance, Cent. Dig. §§ 1551-1553; Dec. Dig. § 623.) 


3. INSURANCE—ACCIDENT POLICY — ACTION —COMMENCE- 
MENT—TIME—WAIVER. 


An accident policy was issued October 19, 1908, and two days thereafter 
plaintiff suffered accidental injuries which were the basis of the suit. 
He seasonably filed proofs of injury which were rejected, and noth- 
ing further was done until October 26, 1911, when defendant, at the 
suggestion of the State Insurance Commissioner, requested full in- 
formation concerning the nature of the accident, stating that on re- 
ceipt of the same the company would open the case. This request 
was complied with, and plaintiff continued from time to time to fur- 
nish other papers and proofs until on November 9, 1911, when de- 
fendant sent plaintiff a check for $25 in full settlement, which he 
promptly returned and brought suit. Held, that defendant’s acts con- 
stituted a waiver of the policy provision requiring suit to be brought, 
if at all, within a year after the date of the accident on which the 
suit was predicated. 


(For other cases, see Insurance, Cent. Dig. §§ 1551-1553; Dec. Dig. § 623.) 


4. INSURANCE—ACCIDENT POLICY—CONSTRUCTION. 


An accident policy provided that, in the event of disability due wholly or 
in part to, or resulting directly or indirectly from hernia commenc- 
ing or appearing after the policy had been in force for sixty days 
preceding, the limit of the company’s liability should be one- third 
of the amount that would otherwise be payable under the policy. 
Held, that such clause, construed most strongly against the insurance 
company, provided no limitation in case hernia resulted within the 
sixty-day period, in which case the company was liable for full in- 
demnity. 


(For other cases, see Insurance, Cent. Dig. §§ 1309, 1316, 1317; Dec. Dig. § 
) 


“ 


Exceptions from Franklin County Court; Frank L. Fish, 
Judge. 

Action by Burnice B. Bates against the German Commercial 
Accident Company. Judgment for defendant, and _ plaintiff 
brings exceptions. Reversed and rendered. 


Argued before Rowell, C. J, and Munson, Watson, Haselton, 
and Powers, JJ. 


A. B. Rowtey, of Richford, for Plaintiff. 
W. B. Locxuin, of Richford, for Defendant. 


Powers, J. 
The accident policy which the plaintiff held in the defendant 
company contained a provision which, read in connection with 
P. ... 4023, limited the period within which a suit thereon could 
be brought to one year from the date of the accident on which it 
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was predicated. This policy was issued October 19, 1908, and 
on the 21st the plaintiff suffered the accidental injuries which 
form the basis of this suit. He seasonably filed with the de- 
fendant proofs of his injury and his claim was promptly re- 
jected. Nothing further was said or done by either party until 
October 26, 1911, when, as stated in the defendants brief, at the 
suggestion of the State Insurance Commissioners, the defendant 
began a correspondence with the plaintiff regarding the matter. 
On that date the defendant’s treasurer wrote the plaintiff a 
letter in which, after referring to the company’s desire to meet 
all requirements of the Commiissioner’s committee, he said: 
“Will you be kind enough to give us full information regarding 
the nature of the accident which occurred to you on October 21, 
1908. Kindly be specific in your dates, giving us the length of 
time you were disabled from this injury and stating the nature 
of the accident and how it occurred. On receipt of same, this 
company will reopen your case.” This request was complied with, 
and on October 31, 1911, the treasurer again wrote the plaintiff, 
saying: “We are inclosing herewith final claim papers which 
you and the attending physician will kindly fill in with the in- 
formation relative to your accident of October 21, 1908. Also 
kindly give me the name of the hospital at Burlington, Vt., in 
which you were operated on. In forwarding you these blanks, 
we must request that you kindly answer each. and every question 
asked, as it will facilitate matters greatly and we are very 
anxious to have your claim finally disposed of.” ‘These requests 
were also complied with by the plaintiff. On November 6, 1911, 
the treasurer again wrote the piaintiff acknowledging receipt of 
his claim papers and calling for still further information by way 
of an attested statement of a notary public that the plaintiff was 
physically sound and without any hernia prior to the accident. 
This too was furnished. Finally, on November 9th, the treas- 
urer sent the plaintiff a check for $25 expressed to be in full 
settlement and called attention tc certain provisions of the policy 
to show that this was the amount recoverable. The plaintiff re- 
turned the check and brought this suit. 

[1] The validity of the limitation clause is not and could not 
be questioned. Wilson vs. A‘tna Ins. Co., 27 Vt. 99; Morrill 
vs. N. EF. Fire Ins. Co., 71 Vt. 281, 44 Atl. 358. 

[2] It was, however, inserted in the policy for the benefit of 
the company and may be waived. Thompson vs. Phcenix Ins. 
Co., 136 U. S. 287, 10 Sup. Ct. 1019, 34 L. Ed. 408. It stands 
just like any other such provision in the policy—no better and 
no worse. The waiver may be oral or written, express or im- 
plied, before or after forfeiture; it requires no new considera- 
tion and need not amount to an estoppel to be effective. Web- 
ster vs. State Mutual Fire Ins. Co., 81 Vt. 75, 69 Atl. 319. 

[3]*The facts here relied upon to contitute a waiver were sub- 
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sequent to the forfeiture; and, while one or two isolated cases 
can be found holding that the waiver must occur within the 
period of limitation, by the better reason the true rule is that, if 
any negotiations with the assured, after knowledge of the for- 
feiture, the company recognizes the continued validity of the 
policy, does acts based thereon, or require the insured by virtue 
thereof to incur trouble or expense, the forfeiture is, as matter 
of law, waived and cannot thereafter be asserted by the com- 
pany. And so are the authorities. ‘Titus vs. Glens Falls Ins. 
Co., 81 N. Y. 410; Roby vs. Am. Cent. Ins. Co., 120 N. Y. 510, 
24 N. E. 808; Cov. Mut. Life Ass’n vs. Baughman, 73 Ill App. 
544; De Farconnet vs. Western Ins. Co. (D. C.) 110 Fed. 405, af- 
firmed 122 Fed. 448, 58 C. C. A. 612; Coursin vs. Penn Ins. Co., 
46 Pa. 323; N. E. Mut. Life Ins. Co. vs. Springate, 129 Ky. 627, 
112 S. W. 681, 113 S. W. 824, 19 L. R. A. (N. S.) 227; Run- 
dell vs. Anchor Fire Ins. Co., 128 Iowa, 575, 105 N. W. 112, 
25 L. R. A. (N. S.) 20; Oshkosh Gas Lt. Co. vs. Germania F. 
Ins. Co., 71 Wis. 454, 37 N. W. 819, 5 Am. St. Rep. 233; Brown 
vs. State Ins. Co., 74 Iowa, 428, 38 N. W. 135, 7 Am. St. Rep. 495; 
Queen’s Ins. Co. vs. Young, 86 Ala. 424, 5 South. 116, 11 Am. 
St. Rep. 51 Bonnert vs. Penn Ins. Co., 129 Pa. 558, 18 Atl. 552, 
15 Am. St. Rep. 739; Murray vs. Home Benefit Life Ass’n, 90 
Cal. 402, 27 Pac. 309, 25 Am. St. Rep. 133; Knickerbocker 
Ins. Co. vs. Norton, 96 U. S. 234, 24 L. E. D. 689; Webster vs. 
St. Mut. Fire Ins. Co., 81 Vt. 75, 69 Atl. 319, 

This record presents a typical case of waiver under this rule. 
It shows in unmistakable terms that the company, with full knowl- 
edge, treated the policy as valid; that it acted upon it; and that 
it required the plaintiff to go to trouble and expense under it on 
the assurance that the company would thereupon reopen his 
case. But the defendant says that our own cases stand in the 
way of this result and calls attention to Williams vs. Vt. Mutual 
Fire Ins. Co., 20 Vt. 222; Wilson vs. Astna Ins. Co., 27 Vt. 102; 
Higgins vs. Windsor County Mut. Fire Ins. Co., 54 Vt. 271; 
and Morrill vs. N. E. Fire Ins. Co., 71 Vt. 281, 44 Atl. 358. Of 
these only the first-named requires special consideration, for the 
others are manifestly no authority for the defendant’s position. 
The Williams Case was decided in 1848, and it was held that the 
cause of action upon the fire policy there involved, having be- 
come barred by a limitation in the charter of the company, could 
not be revived by an acknowledgment or new promise. It is 
apparent that this decision is predicated upon a theory of insur- 
ance contracts which has long been abandoned. But it is not 
necessary to criticise the case, for it is clearly distinguishable 
from the case in hand. The limitation there involved was in the 
charter of the company; here it is in the policy. There the for- 
feiture was statutory; here it is contractual. There the court 
regarded the provision as a limitation of the liability; here it 
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must be regarded as a limitation of the remedy. This distinction 
is pointed out in the case, and it was said that it was unneces- 
sary to consider what effect the conduct of the directors would 
have had in the ordinary case of debt, thus leaving undecided the 
very question here involved. 

[4] The policy contains a provision which, so far as need be 
recited, isas follows: “Intheeventof * * * disability * * * 
due wholly or in part to, or resulting directly or indirectly from, 
* * * hernia, * * * cancer or any chronic disease com- 
mencing or appearing after this policy has been maintained in 
continuous force for sixty days preceding, * * * then * * * 
the limit of the company’s liability shall be one-third of the 
amount that could otherwise be payable under this policy.” 

As we have seen, the plaintiff’s injury was received on the sec- 
ond day after the policy was issued; one of its immediate re- 
sults was a hernia. The parties disagree as to the effect of the 
foregoing provision on the amount recoverable. Construing the 
language of this paragraph against the company, as we are bound 
to do (Brink_vs. Insurance Co., 49 Vt. 442; Mosley vs. Vt. Mut. 
Fire Ins. Co., 55 Vt. 142), the clause regarding the sixty days 
relates to and modifies the word “hernia.” Indeed, counsel for 
the defendant so construes it in his brief; and he says that the 
injury to the plaintiff comes within the excepting clause, “which,” 
he says, “when fairly construed, is this: For disability on ac- 
count of hernia occurring within sixty days from the date of 
the policy, no liability on the company; hence no right of ac- 
tion.” And if the hernia occurs after the sixty days, one-third 
indemnity. But this cannot be so. The clause only mentions 
hernias which occur after the sixty days; those that occur 
within the sixty days are not alluded to at all; and so they stand 
like other injuries. The result is that, for hernia which results 
within the sixty days, the policy provides full indemnity. 

The judgment must be reversed, but it will not be necessary to 
remand the case, as the record discloses sufficient facts to enable 
us to render the proper judgment. FE llis’s Adm’r vs. Durkee, 79 
Vt. 341, 65 Atl. 94. The findings show that the plaintiff was 
totally disable for four months and seven days and partially 
disabled for five months. His total disability calls for $105.83, 
and his partial disability for $62.50, or $168.33, in all. To this 
should be added interest from October 24, 1908, the date on 
which the company rejected the claim. 

Judgment reversed, and judgment rendered for the plaintiff 
to recover $168.33, with interest thereon from October 24, 1908. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CIRCUIT. 


JOHN B. STEVENS & CO. 
US. 
FRANKFORT MARINE, ACCIDENT & PLATE GLASS INS. CO. 


FRANKFORT MARINE, ACCIDENT & PLATE GLASS INS. CO. 
VS. 


JOHN B. STEVENS & CO. (No. 2,255.)* 


1. INSURANCE—EMPLOYER’S LIABILITY POLICY—NOTICE— 
DUTY TO GIVE—TIME—‘IMMEDIATELY.” 

An employer’s liability policy provided that on the occurrence of an acci- 
dent, whether any claim was made in respect thereof or not the in- 
sured should immediately, and at the latest within ten days, or within 
the time fixed for giving notice of accidents under liability insurance 
policies by any special law of the state in which the policy is issued, 
give notice in writing of such accident to the insurer, etc. Heid, 
that the word “immediately,” as so used, did not mean instantly, and 
did not require the insured to give notice before assured itself had 
knowledge of the accident by which the emloyee in question was 
injured. 

(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 
539.) 

(For other definitions, see Words and Phrases, vol. 4, pp. 3403-3410.) 

2. TIME—“IMMEDIATELY.” 

Where notice of an act is required to be given “immediately,” the word 
implies reasonable notice in view of all the circumstances of the case. 

(For other cases, see Time, Dec. Dig. § 15.) 


3. INSURANCE—EMPLOYER’S LIABILITY POLICY— DEFENSE 
OF ACTION --COSTS AND ATTORNEY’S FEES ON AP- 
PEAL. 

Where an employer’s liability policy bound the insurer to defend an ac- 
tion against assured for injuries to a servant, regardless of the in- 
sufficiency of the notice of injury, for which the insurer denied lia- 
bility under the policy and refused to defend, the assured was not 
only entitled to recover costs and attorney’s fees paid in defense of 
the action in the superior court, but was also entitled to recover 
costs and attorney's fees expended on appeal of the case to the 
Supreme Court. 


(For other cases, see Insurance, Dec. Dig. § 513.) 


In Error to the District Court of the United States for the 
Southern Division of the Western District of Washington; 
Edward E. Cushman, Judge. 


* Decision rendered, Sept. 8, 1913. 207 Fed. Rep. 757. 
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Action by John B. Stevens & Co. against the Frankfort Marine, 
Accident & Plate Glass Insurance Company. Judgment for 
plaintiff for less than the relief demanded, and both parties bring 
error. Reversed and remanded for new trial. 


Before Gilbert, Ross, and Hunt, C. JJ. 


J. W. Quick and L. B. Da Ponve, both of Tacoma, Wash., 
for Plaintiff. 

R. S. Horr, U. E. Harmon, and Hupson, Horr & Harmon, 
all of Tacoma, Wash., for Defendant. 

Ross, C. J. 

The policy of insurance upon which this action was brought 
indemnified the plaintiff (plaintiff in error here), John B. Ste- 
vens & Co., a corporation, against loss arising from legal liability 
for damages on account of bodily injury or death suffered by any 
of its employees from accidental causes, not exceeding the sum 
of $5,000, and also against the costs of defending an action or 
actions to recover such damages. While the policy was in force 
one I. B. Merrill, an employee of the assured, was injured, and 
on October 28, 1909, commenced an action to recover damages 
therefor. The plaintiff immediately sent the summons and com- 
plaint in the action to the insurance company, with the request 
that it take the defensive proceedings provided for by the policy, 
which the insurance company refused to do, for which reason the 
plaintiff was compelled to defend the action at its own cost, in- 
curring expense therefor in the sum of $1,073.95. The Merrill 
action resulted in a judgment against the assured for $6,100, 
which on appeal was affirmed by the Supreme Court of the state 
of Washington, in which state the suit was brought, and which 
judgment was paid, with interest and costs, by the plaintiff in the 
present action. 

In its answer to the plaintiff's amended complaint, the insurance 
company set up, among other things, that the policy sued on was 
issued to the plaintiff in the state of Washington, and that 
Merrill received the injuries alleged in the complaint on or 
about June 15, 1909, which fact the plaintiff at the time well 
knew, but that, notwithstanding such knowledge, the plaintiff did 
not give notice of the injury, or of the accident from which .it 
arose, in writing or otherwise, to the insurance company 
“until the latter part of October or the first part of November 
following the said accident and injury,” and for that reason the 
defendant insurance company denied any liability to the plaintiff 
under the policy and refused to undertake the defense of the 
action of Merrill, and further pleaded in defense of the present 
action that— 

“by reason of the failure of the said plaintiff to give the said 
notice, and its failure to investigate the accident and to preserve 
the testimony, the evidence became destroyed and the witnesses 
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scattered, and at the time the action referred to in plaintiff's 
complaint was brought, by reason of the neglect of the plaintiff 
to properly attend to the matter, and by reason of certain changes 
and alterations that it had made in the structure at which the ac- 
cident occurred, it was no longer possible to successfully defend 
the said action.” 

In the plaintiff’s reply to the insurance company’s answer it 
admitted that the policy sued on was issued in the state of Wash- 
ington, and admitted that it gave no notice of the accident or 
injury to Merrill prior to October 19, 1909, but denied that it 
knew of the injuries or accident on or about June 15, 1909, or at 
any time prior to October 19, 1909, and alleged that immediately 
upon learning thereof it gave due notice of the same to the in- 
surance company. In its reply the plaintiff also admitted that 
there was an alteration made in the structure where the accident 
happened, but alleged that the same was slight and immaterial, 
was made prior to the time that the plaintiff knew of the ac- 
cident, and that it was not claimed by Merrill to have been re- 
sponsible for the accident, or connected therewith in any way, and 
that the structure was totally destroyed by fire without the plain- 
tiff’s fault prior to the time that the suit brought by Merrill was 
or could have been tried, and could not have been available for 
use as evidence in that action. 

The clause of the policy in suit in respect to the giving of 
notice is as follows: 

“That upon the occurrence of an accident, whether any claim 
be made in respect thereof or not, the assured shall immediately, 
and at the latest within ten days, or within the time fixed for 
giving notice of accidents under liability insurance policies by 
any special law of the state in which the policy is issued, give 
notice in writing of such accident to the company,” etc. 

The policy also contains this clause :— 

“That if any legal proceedings are taken to enforce a claim 
against the assured, which would be covered by this policy if 
the assured were legally liable in respect to such claim, the com- 
pany shall, at its own cost, undertake the defense or settlement 
of such legal proceedings in the name and on behalf of the as- 
sured, and shall have entire control of such defense, whether 
legal liability on the.part of the assured in respect to the claim is 
proven as the result of such proceedings or not. If the company 
shall at any time offer to pay to the assured the full amount for 
which the company might be liable to indemnify the assured in 
respect to the claim sought to be enforced, it shall not thereafter 
be bound to defend any legal proceedings, nor be liable for any 
costs or expenses which the assured may incur in defending the 
same; but the company shall not be responsible for any damages 
alleged to have been sustained by the assured in consequence of 
any action or omission of the company in connection with such 
claim or proceeding. The assured shall, at all times, under the 
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direction of the company, render all reasonable and necessary 

assistance to enable the company to effect settlements, or to 

properly conduct a defense, or to prosecute an appeal, or to } 
secure information or the attendance of witnesses.” 

The court below on the trial of the action refused to allow the 
assured to prove that it had no notice of the accident or injury 
to Merrill until October 19, 1909, on which day it received a 
letter from Merrill’s attorneys giving the notice and demanding 
a settlement for the injury, and on which day it was admitted 
that the assured sent the letter to the insurance company ; and the 
trial court, refused to allow the assured to prove the facts with f 
respect to the happening of the accident, and refused to allow it qi 
to prove that the defendant insurance company : 
“was not prejudiced by not having notice sooner; that all of the 
witnesses were available at the time that notice was given to de- ' 
fendant of the accident.” 

It was stipulated at the trial :— i 

“That judgment was rendered on the 1oth day of February, - § 
1910, in the Superior Court of the state of Washington in and for \ 
| 
i 
4 





Pierce County, against the defendant, John B. Stevens & Co. in 
favor of I. B. Merrill, in the sum of $6,100, together with costs.” 
The plaintiff was allowed to show that the Merrill case was 
appealed to the Supreme Court of the state, and by it affirmed, 
and that Stevens & Co. paid judgment, including interest and 
costs, aggregating $6,539.30, and also paid $250 to the attorney 
who defended the suit in the superior court of the state, but the } 
trial court refused to allow proof of the amount paid the attorney | 
for services rendered on the appeal of that case—to all of which . 
rulings the plaintiff reserved exemptions, as it did to the in- 
structions given by the trial court to the jury, which told them : 
“that while there could be no recovery against the defendant on | 
| 
| 





account of the loss it sustained in paying the judgment which 
Merrill recovered, because they did not give the ten day’s notice, 
yet that the insurance company undertook to defend that suit, 
regardless of whether the ten days’ notice was given and that it 
was its duty when called upon to do so, without requiring the 
plaintiff, John B. Stevens & Co., to release it beforehand on ac- 
count of any judgment that might be obtained. So you will not 
concern yourselves with that part of the pleading that goes to the 
liability or claimed liability on account of the judgment which Hi 
John B. Stevens & Co. had to pay in the end. You will confine 
your attention to the evidence introduced here regarding those 
costs and expenses which the plaintiff was put to in defending 
the case in the Superior Court of Pierce County after the defend- 
ant company refused to defend it”’—but was not entitled to re- 
cover the costs and attorney’s fees incurred on the appeal of the 
case. For the costs incurred in the superior court, amounting to 
$286.40, the jury accordingly returned a verdict in favor of the 
plaintiff company. 


fi 
ii] 
| 
t} 
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The plaintiff duly excepted to the charge of the court to the 
jury, and in other respects already indicated, which rulings are 
the basis of the writ of error sued out by the corporation John 
B. Stevens & Co. . 

The other of the two writs here considered together was sued 
out by the insurance company, and challenges the action of the 
trial court in allowing the recovery by the plaintiff company of 
the costs incurred in the superior court in defense of the Merrill 
action—the insurance company having moved for a peremptory 
instruction to the jury to find in its favor, and also for judgment 
notwithstanding the verdict, both of which motions were denied 
and to each of which an exception was reserved; the contention 
of the insurance company being that the assured failed to give the 
notice required by the policy, which deprived it of the right to 
have the case defended. 

[1] It will be seen, therefore, that the controlling point in the 
case is whether by the terms of the policy in question the assured 
was required to give notice of the injury sustained by its em- 
ployee before it had any notice of such injury. The court below 
held that it was, both by its rulings in respect to the plaintiff's 
offer of proof and in its instructions to the jury, and thereby, in 
our opinion, committed clear error. As said by this court in Em- 
pire State Surety Co. vs. Northwest Lumber Co. (C. C. A.) 203 
Fed. 417 :— 

“It is self-evident that a party cannot give notice of an acci- 
dent in respect of which a claim can be made until he himself is 
informed of it, or has knowledge concerning it, and he could not 
be expected so to do.” 

Nor does the clause in the policy involved in this case under- 
take to require the assured to give such notice, regardless of its 
knowledge or information on the subject. We repeat the 
clause :— 

“That upon the occurrence of an accident, whether any claim 
be made in respect thereof or not, the assured shall immediately, 
and at the latest within ten days or within the time fixed for 
giving notice of accidents under liability insurance policies by 
any special law of the state which the policy issued, give notice 
in writing of such accident to the company;” etc. 

Not only is there here no express requirement for the impos- 
sible giving of notice of something not known to have oc- 
curred, or concerning which the assured has no information, but 
the very terms in which the provision is couched indicate that 
no such unreasonable interpretation is permissible. 

[2] The notice is here required to be given “immediately, and 
at the latest within ten days, or within the time fixed for giving 
notice of accidents under liability insurance policies by any 
special law of the state in which the policy is issued.” If the 
word “immediately” was not thus qualified, and stood alone, it 
would, under the well-established law upon the subject, be held 
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to imply a reasonable notice in view of all of the circumstances of 
the case. Fidelity & Deposit Co. vs. Courtney, 186 U. S. 342, 22 
Sup. Ct. 833, 46 L. Ed. 1193; Guarantee Co. vs. Mechanics, etc., 
Co., 183 U. S. 402, 22 Sup. Ct. 124, 46 L. Ed. 253; American 
Surety Co. vs. Pauly, 170 U. S. 133, 18 Sup. Ct. 552, 42 L. Ed. 
977; Ward vs. Maryland Casualty Co., 71 N. H. 262, 51 Atl. goo, 
93 Am. St. Rep. 514; Germania Insurance Co. vs. Boykin, 12 
Wall. 433, 20 L. Ed. 442; Mandell vs. Fidelity & Casualty Co., 
170 Mass. 173, 49 N. E. 110, 64 Am. St. Rep. 291; Edgefield 
Mfg. Co. vs. Maryland Casualty Co., 78 S. C. 73, 58 S. E. 969; 
Woodmen’s Accident Assdciation vs. Byers, 62 Neb. 673, 87 N. 
W. 546, 55 L. R. A. 291, 89 Am. St. Rep. 777; Phillips vs. Ben. 
Soc., 120 Mich. 142, 79 N. W. 1. And that the insurance com- 
pany in this instance did not mean the word “immediately” to be ~ 
taken and enforced literally is conclusively shown by the fact that 
it immediately followed it with the words :— 

“And at the latest within ten days, or within the time fixed for 
giving notice of accidents under liability insurance policies by 
any special law of the state in which the policy is issued.” 

We have examined the decision of the Supreme Court of 
Victoria in the case of Victorian Stevedoring & General Con- 
tracting Co., Limited, vs. Australian Accident Insurance and 
General Guarantee Co, Limited, 19 Victorian Law Reports, 139, 
cited in the brief.of the insurance company. ‘Two of the learned 
judges sustained a position like that taken by the defendant in 
error herein. The third judge concurred in the judgment, but 
rested his opinion upon a different point, not material to this case. 
But the judge who tried the case, and who was also a judge of 
the Supreme Court of Victoria, had been of a different opinion, 
and wrote in part as follows :— 

‘“* * * The defendants undertook to recoup to the plaintiffs 
any sum not exceeding £1,000. which they might have to pay 
for injuries caused by the negligence of their workmen or other 
employees in the service of the plaintiffs or by their works to 
third persons. The policy recites certain facts, and then puts in 
the provisos which raise the questions in dispute. The first pro- 
viso that was made refers to the conditions annexed to the policy, 
and makes them a part of the contract; and it is contended on 
behalf of the defendant that those conditions are really conditions 
precedent to a person’s title to recover, or rather, that noncom- 
pliance with them is a bar to the right to recover. 

“The first condition is that ‘upon the occurrence of any in- 
jury notice in writing thereof shall within seven days be given by 
the insured to the company at their office where the policy has 
been issued.’ Did the parties really mean, when they said that, 
that if notice was not given exactly within seven days—if a few 
minutes over the time, for instance, elapsed, or if it became im- 
possible to give it by reason that the plaintiffs did not themselves 
know of the accident earlier—that their right to be reimbursed 
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under the terms of the policy would be at an end, that they were 
to lose the £1,000.? Was it meant that the defendants should be 
entitled to say: ‘You have given notice five minutes too late, and 
we will therefore keep your premiums and pay you nothing?’ 
The very statement was absurd. I cannot believe that the parties 
intended anything of the sort. What they did intend was to place 
an obligation on the plaintiffs to give notice, thereby entitling the 
defendants to compensation if they sustained any injury for want 
of that notice. It was never intended that the mere fact that 
notice was not given should be a complete answer to an 
action. * * * So for as relates to the first condition, I have 
no doubts whatever that what the parties meant was: ‘You shall 
give me notice of the occurrence of any injury. If you don’t give 
notice, you may be still entitled to recover; but I shall get from 
you any damages I may sustain from want of that notice.’ ” 

[3] We are of the opinion that the court below was in error in 
holding that the policy in suit required the assured to give notice 
of the injury to its employees, regardless of its own knowledge 
or information upon the subject, and in holding that the assured 
was not entitled to its costs and attorney’s fee expended on the 
appeal of the Merrill case, as well as to its costs and attorney’s 
fee paid in defense of that action in the Superior Court of the 
state of Washington. 

The judgment is reversed, and cause remanded for a new trial. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division, First DEPARTMENT. 


VANTA ET AL. 
US. 


MASSACHUSETTS BONDING & INS. CO* 


1, INSURANCE—ACTION—REPLY TO NEW MATTER IN AN- 
SWER. 

In an action on a burglary insurance policy, plaintiffs should have been 
required, on an application for such relief, to reply to defenses setting 
up a breach of warranty with respect to a previous application and 
declination of insurance, and a previous cancellation of a burglary 
insurance policy, and a breach of warranty with respect to a burglar 
alarm system and maintenance thereof. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1626, 1628, 1629; 
Dec. Dig. § 641.) 


* Decision rendered, Oct. 24, 1913. 143 N. Y. Supp. 705. 
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2. INSURANCE—ACTION— BILL OF PARTICULARS OF DE- 
FENSE. 

In an action on a burglary insurance policy, in which the answer al- 
leged breach of warranty with respect to a previous application and 
declination of insurance, and a previous cancellation of* a similar 
policy, defendant should not have been required to furnish a bill of 
particulars concerning such defense. 


(For other cases, see Insurance Cent. Dig. § 1625; Dec. Dig. § 644.) 


Appeal from Special Term, New York County. 

Action by Harry Vanta and another against the Massachusetts 
Bonding & Insurance Company. From an order denying a motion 
to require plaintiffs to reply to the second separate defense, and 
requiring defendant to furnish a bill of particulars before plain- 
tiffs would be required to reply to the first defense of the answer, 
defendant appeals Reversed, and motion to require a reply 
granted. 


See, also, 142 N. Y. Supp. 1149. 


Argued before Ingraham, P. J., and McLaughlin, Laughlin, 
Clarke, and Scott, JJ. 


JoserH L. Pracrer, of New York City, for Appellant. 
Puituie J. Dunn, for Respondents. 


PER CURIAM. 

[1, 2] This action is to recover $2,000 for alleged loss by 
burglary under a policy of insurance issued by the defendant to 
the plaintiffs. The first defense sets up a breach of warranty 
with respect to a previous application and declination of insur- 
ance, and previous cancellation of a burglary insurance policy is- 
sued to the plaintiffs prior to the issuance of the policy alleged 
in the complaint. The second defense alleges a breach of war- 
ranty with respect to a required burglar alarm system and main- 
tenance thereof. The learned court should have granted the mo- 
tion, and directed the plaintiff to reply to each of these defenses. 
The defendant should not have been required to furnish a bill of 
particulars respecting the facts set up in the first defense. 

The order appealed from should therefore be reversed, with 
$10 costs and disbursements ,and the motion requiring a reply 
to each of the defenses granted. 
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JOHNSTON vs. INDIANA & OHIO LIVE STOCK INS. CO. 
(No. 17,319.)* 


(Supreme Court of Nebraska.) 


1, INSURANCE—POLICY—TIME OF TAKING EFFECT. 

Where a written application for insurance of live stock is made upon a 
blank form, which provides that no liability shall attach until the 
application has been approved hy the home office, and the application, 
together with the premium, is delivered to the agent of the com- 
pany, and, before the application has been approved by the home of- 
fice, the property insured dies, held, that ordinarily the insurance 
company is not liable for loss occurring before such approval. Fol- 
lowing St. Paul Fire & Marine Ins. Co. vs. Kelley, 2 Neb. (Unof.) 
720, 89 N. W. 997. 

(For other cases, see Insurance, Cent. Dig. §§ 362-371; Dec. Dig. § 175.) 

2. INSURANCE—TIME POLICY TAKES EFFECT—STATUTES. 

An insurance contract is governed by the law in force at the time of 
the making of the alleged insurance. 

(For other cases, see Insurance, Cent. Dig. §§ 362-371; Dec. Dig. § 175.) 


Appeal from District Court, Frontier County; Orr, Judge. 

Action by William J. Johnston against the Indiana & Ohio Live Stock 
Insurance Company. Judgment for plaintiff and defendant appeals. Re- 
versed and remanded. 


E. J. CLements, of Lincoln, and L. H. Cueney, of Stockville, for 
Appellant. 


J. L. Wuite, of Curtis, and LAMBe & Butter, of Cambridge, for Ap- 
pellee. 


* Decision rendered, Oct. 17, 1913. 143 N. W. Rep. 459. Syllabus by 
the Court. 


GEORGIA LIFE INS. CO. vs. FRIEDMAN. (No. 16,075.)* 


(Supreme Court of Mississippi.) 


1. INSURANCE — CONDITIONS— KEEPING BOOKS OF AC- 
COUNT. 

Under a provision of a burglary insurance policy that the company should 
not be liable if the accounts of assured were not so kept that the 
actual loss might be accurately determined therefrom, a substantial 
compliance was all that was required, and such system of bookkeeping 
as was commonly used among merchants in the same class as 
insured, and which exhibited a fair showing of the business con- 


* Decision rendered, Oct. 13, 1913. 63 S. Rep. 214. 
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ducted, and would enable a man of average intelligence to ascertain 
with reasonable certainty the loss sustained, was sufficient; it not 
being necessary that the books should show at the end of every day 
the exact number of articles of each kind in the store. 


(For other cases, see Insurance, Cent. Dig. §§ 852, 853, Dec. Dig. § 335.) 


2. INSURANCE—FORFEITURES—HOW REGARDED. 
Forfeitures of policies for purely technical violations are not favored. 
(For other cases, see Insurance, Cent Dig. §§ 852, 853; Dec. Dig. § 335.) 


3. INSURANCE—CONDITIONS—KEEPING BOOKS OF AC- 
COUNT. 

A burglary insurance policy, providing that the company should not be 
liable if the accounts of assured were not so kept that the actual loss 
might be accurately determined therefrom, was sufficiently com- 
plied with where assured produced his original invoices, showing 
purchases, an inventory taken a few months prior to the loss, show- 
ing all goods then in the store, the merchandise account book, show- 
ing the amounts of goods purchased from the date of the inventory 
to the time of the burglary, and a cash book, showing cash sales 
from the date of the inventory to the burglary, by which the loss 
of articles totaling in value more than the verdict rendered by the 
jury was shown, since the object of the provision was to enable the 
insurance company to determine the actual loss sustained, which had 
been fulfilled. 


(For other cases, see Insurance, Cent Dig. §§ 852, 853; Dec. Dig. § 335.) 


Appeal from Circuit Court, Bolivar County; Sam C. Cook, Judge. 
Action by Joseph Friedman against the Georgia Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


CHARLES Scott and Sykes & SomeERVILLE, all of Cleveland, for Ap- 
pellant. 
Wuitrietp & McNEILL, of Jackson, for Appellee. 


RANDALL vs. McCLAIN Er au. (No. 17,174.)* 


(Supreme Court of Nebraska. 


INSURANCE—MUTUAL COMPANY—ACTION BY RECEIVER 
FOR ASSESSMENT—VENUE. 

Record examined and held, that the case at bar is ruled by McCall vs. 
Bowen, 91 Neb. 241, 135 N. W. 1014, 40 L. R. A. (N. S.) 781. 

(For other cases, see Insurance, Cent. Dig. §§ 67-69, 94-97; Dec. Dig. 
§§ 55, 71.) 

Sedgwick, J., dissenting. 


* Decision rendered, Oct. 17, 1913. 143 N. W. Rep. 478. Syllabus by 
the Court. 
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Appeal from District Court, Lancaster County; Frost, Judge. 

Action by John A. Randall, receiver of the Nebraska Mercantile 
Mutual Insurance Company, against W. H. McClain and others. Judg- 
ment for plaintiff, and defendants appeal. Affirmed. 


Stewart, WILLIAMS & Brown and SHEPHERD & RIPLEY, all of Lincoln, 
Desorp & FRADENBURG, of Omaha, J. C. Dort, of Pawnee City, A. D. Mc- 
Canb_LeEss, of Hemingford, P. W. Scott, of Imperial, L. E. Roacu, of 
North Platte, Brown & VeENRICK, of Crete, and B. F. Hastings, of 
Grant, for Appellants. 

BurKETT, WiLson & Brown, of Lincoln, for Appellee. 
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TOPICAL INDEX 
From JANUARY To DECEMBER, 1913, INCLUSIVE. 


L Control and Regulation in General. 


(A) INSURANCE BUSINESS IN GENERAL. 


The act of 1873 (Gen. St. 1873, C 33, p. 428) entitled, “An act regulat- 
ing insurance companies,” applies to all kinds of insurance in 
this state except life insurance, which is expressly, omitted from 
the operation of that act. State ex rel. Nat. errno Ass’n 
vs. Barton, State Auditor (Neb.)..........6. wees eecce 

All companies whose object is to transact insurance. business’ in this 
state must obtain license as the statute provides. State ex rel. 
Nat. Employee’s Ass’n vs. Barton, State Auditor (Neb.)......-- 

Under statutes providing that domestic insurance corporations shall 
not be permitted to do business until they shall have a paid-up 
unimpaired cash capital, amounting to $100,000, invested in state 
or United States bonds, or notes secured by a first mortgage on 
real estate, the market value of which shall at least be double 
the amount of the loan. Union Pacific Life Ins. Co. vs. Ferguson, 
Ine. Com’r (Ore.)..cccccce ccocccccees . 

The business of insurance is no longer a ‘private right, “put a matter 
of public concern—a franchise subject to regulation by the state 
for the public good. Boston Ice Co. et al. vs. Boston & M. R. R. 
(N. H.) 

Railroad company maintaining relief department and participating 
with employees, assuming full charge, etc., was not engaged in 
business of life or casualty insurance upon co-operative or assess- 
ment plan within the law. Colaizzi vs. Pennsylvania R. Co. 
(CN. Y.) aoveeduese oseguee 

Presumption of death due to absence. for seven years may be destroyed 
by proof of his existence within that time. It is not necessary, 
however, to show an absence beyond seas or outside the state, 
absence from home being sufficient. eee Camp Woodmen of 
the World vs. Ruedrich (Tex.) ceces chee 

Legislature can ———_ a uniform insurance policy to be used ‘within 
the state. Nalley vs. Home Ins. Co. (Mo.) wa cnes oer 

Under provisions of license act as amended insurance companies “doing a 
life, accident, and workmen’s collective accident business are 
liable for the payment of licenses to the state, and if they combine 
other insurance they are liable for a second license. 

Maryland Casualty Co. (La.) 

Under the general license law fire insurance company owes but one 
license, based on the total gross annual premium for preceding 
year; and the State Tax Collector has no authority to demand 
a license for each kind of property insurance carried on by the 
company under its charter, and the laws of this state. State ex 
rel. Hartford Fire Ins. Co. vs. Fitzpatrick, State Tax Collector. 
(La.) 

Where surety company which had deposited stock with State Treasurer 
as required by the state to be held officially in trust for policy- 
holders or guarantees of the corporation, was placed in the hands 
of a receiver while solvent and receivers held over $400,000 of 
assets, not including the stock, so that it might not be necessary 
to use the stock for payment of claims of policyholders, the court, 
on petition of receivers, could not direct the Treasurer to deliver 
stock to receiver. vor State Treasurer, et al. vs. Poe et al. 


Foreign insurance companies, “authorized to do and actually doing 
business in the state, may not combine to suspend operation in 
the state and cancel policies writen by them, because of an un- 
willingness to accept a statute radically changing conditons of 
doing business, though each may individually of its own motion 
leave the state and cancel each policy containing a stipulation 
governing cancellation. Revised Statute, 1909, § 10298-10338, 
relating to trusts, is valid and enforceable. Legislature in enact- 
ing laws 1911, p. 267, did not intend to repeal te anti-trust laws 
of the state. Foreign companies not authorized to conspire to 
withdraw from the state or to limit the number of companies 
which will do business therein, or to cancel insurance in the state. 
ae ex rel Barker, Atty. Gen. vs. Assurance Co. of America et al. 
(Mo 

Where company’s capital was not fully paid in as required and it also 
appeared that various devices had been made to deceive the In- 
surance Commissioner and obtain license required, the Com- 
missioner properly cancelled the license and it was an error to 
compel him to issue a new one. American Life & Accident Ins. 
Co. vs. Ferguson, State Ins, Com’r (Ore.) 
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Transfer of certain powers of Insurance Commissioner to Corporation 
Commission did not affect efficacy of subsequent service on Super- 
intendent of Insurance in an action against a foreign surety 
company, it having appointed that officer as its agent on whom 
service might be made. Mitchell et al, Town Board of Trustees, 
vs. National Surety Co. (U. S.) 

Unreasonable to restrict the use of license issued to an individual while 
permitting corporations to do business through an army of officers 
and agents under one license. Shehan State Ins. Com’r., vs. 
Tanenbaum, Son & Cos (Md.) 

Constitutional law—Venue of Actions against Companies—Statutory 
Provisions—Due Process of Law—Privileges of Citizens—Equal 
Protection of Loss. Jefferson Fire Ins. Co, of Phila. vs. Brackin 
(Ga. ) 


FOREIGN UNDERWRITERS, COMPANIES, AND AGENTS. 


‘ 

Complainant in consideration of a specified yearly consideration; issued 
a contract to physicians guaranteeing that, in case they were 
sued for damages for civil malpractice, complainant agreed to 
employ a local attorney, in whose selection the contract holder 
should have a voice, who with the defendant’s attorneys, would 
defend the case without expense to the contract holder. Held 
that complainant was engaged in the insurance business, within 
statute regulating insurance, and that complainant was not en- 
titled to do business within the state without complying with 
the insurance law. Physicians’ Defense Co. vs. Cooper, State Ins. 
Com’r (Cal.) 

The transaction was a Massachusetts contract, and did not constitute 
doing business in New York, and the policy was not invalid be- 
cause the company had no state license, regardless of whether the 
original policy was valid. Huntington vs. Sheehan et al. (N. Y.) 

Plate glass insurer must comply with statute before admission. Metro- 
politan Casualty Ins. Co. vs. Basford, Ins. Com’r (S. D.). ° 

Regardiess of broad charter powers, corporation may transact one cer- 
tain class of business. Metropolitan Casualty Ins. Co. vs. Bas- 
ford, Ins. Com’r (S. D.)... 

“An act to amend certain acts pertaining to the capital stock for em- 
ployer’s liability, accident and casualty insurance companies” 
seems to recognize the distinction. Metropolitan Casualty Ins. Co. 
vs. Basford, Ins. Com’r (S. D.) 

Insurance Commissioner’s requirements that one applicant should deposit 
an approved bond and another applicant approve securities is not 
a demand of the equal protection of the law. State ex rel. vs. 
Phoenix Mut. Life Ins. Co. vs. McMaster, State Ins. Comm’r. 
(S. C.) 

Although a foreign automobile insurance company may be licensed in 
its home state to uo a general liability business it does not 
necessarily follow that it is authorized to transact a similar 
business elsewhere. American Automobile Ins. Co. vs. Palmer 
Ins. Com’r. (Mich.) 

That an insurance company is permitted to. do business in the state 
gives it no right to make any contract which the statutes of 
the state forbid. Boston ice Co. et al. vs. Boston & M. R. R. 
(N. H.) coee 

Statute requiring agents of foreign insurance companies effecting insur- 
ance to pay a percentage of commissions for benefit of fire 
department of a village or city, and imposing a penalty for 
failure to file a bond for such payment, makes no distinction 
between residents and nonresidents of a locality. Fire Dept. 
of Village of East Rochester vs. Kavanagh (N. Y.).......... 

Reinsurance contract may amount to assumption of risk thereby 
making original policyholders privies with power to sue directly. 
Southwestern Surety Ins. Co. vs. Anderson (Tex.). 

Rev. Civ. St. 1911, art. 4791, providing that foreign assessment company 
“subject only to the provisions of the chapter containing such 
section”? applies only to proceedings required to obtain permis- 
sion, and does not prevent any regulation of such companies 
which would result from applying other regulatory statutory 
provisions to them. National Life Assn. vs. Hagelstein. (Tex.). 

No disclosure forfeits the policy once and for all. Jones & Pickett, Ltd. 
vs. Michigan F. & M. Ins, Co. (La.) 

Appointment of receiver without dissolution of company does not cancel 
policies. Johnson & Cotnam vs Baxter (Ark.).. 

Where chancellor in receivership proceedings disallowed policyholder’s 
claim appeal should be taken to protect rights. Johnson & Cotnam 
vs. Baxter. (Ark.) 

Where under the code the Insurance Commissioner is authorized to 
accept service as agent for the company, his authority extends 
not only to actions upon policies, but to all actions upon contracts. 
Lyden vs. Western Life Indemnity Co. (U. S.) 

Service on foreign insurance company. Continental Ins. Co. vs. 
(Okla.) 

Member of benevolent association against whom expulsion proceedings 
are pending is entitled to notice. D’Aloia vs. Unione Fratellanza 
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to do business in the state through an agent not an insurance 

broker, is unlawful. Under code making agent personally liable 

on all contracts of insurance unlawfully made by him in behalf of 

any insurance company, an agent not a licensed insurance broker, 

who procures through another agent of a sister state insurance 

contracts from foreign insurance company is liable to the amount 

of the policy so obtained, although insured knew of the violation 

of the law. Woolwine vs. Mason et al. (Tenn.)........-.++-+- -1341 
Where foreign fraternal society licensed to do business" in this state 

failed to prove that it was authorized to do business as a fraternal 

beneficial society, action should be treated as one founded upon an 

ordinary contract of insurance. Conner vs. Life & Annuity Assn. 

CMG Jvccccc cteacree «800s 0 266660, COCENS S606, SetebACebuenenes 1274 
Removal of case to Federal Court through error—refusal of commissioner 

to revoke license—his act discretionary and relator had no such 

interest in matter as to entitle him to maintain mandamus against 

Insurance Commissioner. State ex rel. Sims vs. McMaster, In- 

eurance Coary 6¢ Oh. CH. Co kexciiccncwccccnssdcdwaredsieunceuceneuad 1591 
Insurance company does not cease to do business in state merely by 

withdrawing its agents and ceasing to solicit new business. 

Commonwealth et al. vs. Provident Savings Life Assur. Society 

CEFicevncen sebin: ctestepeds cbhade eb baeane Gee hee e mameawae Ras 1734 
Foreign company cannot revoke insurance commissioner’s authority to 

accept service so Jong as there remain liabilities. Commonwealth 

et al. vs. Provident Savings Life Assur. Society. (Ky.)........ 1734 


PENALTIES AND OFFENSES. 

Under statute, which provides that service against a foreign corpora- 
tion authorized by the Insurance Superintendent to do business 
in the state may be had on the Superintendent in an action 
begun in any county in the state, and that such service shall be 
binding and deemed personal. Such corporation, for the purpose 
of venue in civil actions, was a resident of each county of the 
state. Curfman vs. Fidelity & Deposit Co. of Md. (Mo.)........ 472 

Under a bond executed on behalf of a foreign insurance company, con- 
ditioned to pay all of such company’s “lawful obligations to any 
and all citizens of the state of Texas,” and subject to “‘succes- 
sive suits by citizens of the state of Texas so long as any part 
of the same shall not be exhausted,” a policyholder was not 
bound to present his claim to the receiver of the insurance com- 
pany on its failure to pay according to the terms of the policy, 
before suing on the bond. Southwestern aren Ins. Co. vs. 
Anderson et al. (Tex.).ccscccccces coccccee ee in enee es ee 

Held, that one who transmitted — an application “for * insurance, 7 

Was an agent within the statute. Cain vs. State (Miss.)...... 511 
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STOCK COMPANIES. 
Providing that no action or proceeding pending at the time of the 
consolidation in which any or all of the old corporations are par- 
ties shall abate or discontinue by reason thereof, but that the 
same may be prosecuted to final judgment as if the merger or 
consolidation had not taken place. Riddell vs. Rochester Ger- 
man Ins. Co. of N. Yu. (CR. 1.) cccccevccsccscecccceccces ocenece ee 
Where a life insurance charter provides that the net profits shall be 
divided pro rata among the policyholders, as the directors may 
determine, and it has accumulated a large surplus, the directors 
are bound to ascertain and pay over their equitable proportion of 
the surplus. White vs. Provident Life & Trust Co. (Pa.)....... 366 
The term ‘‘capital’’ means the capital stock of the corporation. Union 
Pac. Life Ins. Co. vs. Ferguson, Ins. Com’r (Ore.)......++++++++ 494 
Insurance on automobiles does not cover insurance against loss or ex- 
pense resulting from claims for damages by reason of the owner- 
ship maintainance or use of an automobile in connection with 
an agreement to defend suit, pay the cost thereof and pay 
medical aid provided by assured at insurer’s expense. American 
Automobile Ins. Co. vs. Palmer Ins. Com’r. (Mich.)........+..+ -.. 885 
Resolution of stockholders and directors of a life company which de- 
clares the assets of the company shall constitute its capital set 
apart as a basis of credit for the policyholders and creditors and 
not subject to withdrawal converts the assets into cash capital 
within L. O. L. Sec. 4610. providing that no insurance company 
shall be permitted to do business until it shall have a paid-up 
cash capital equal to a specified sum and the assets cannot be 
withdrawn by the corporation. Union Pac. Life Ins. Co. vs. 
Ferguson, State Ins. Com’r. (OFr€.).ccces cece cocccecs coccccce SEO 
Where a majority of the stockholders of insurance. company acting 
without fraud and upon reasonable grounds conclude that the best 
interests of the concern require a sale of assets to another com- 
pany and liquidation of its affairs because of the retirement of 
its managing officers and the increasing hazard of the business, 
equity will not interfere at the suit of a minority stockholder 
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especially where it appears that the protesting members are not 
likely to suffer any injury for which there is no adequate remedy, 
and the statute permitting life companies to reinsure their risks 
does not require the unanimous consent of the stockholders. 
Beidenkopf vs. Des Moines Life Ins. Co. et al. (Iowa) osenane 

Part of price of stock subscription to. be paid in cash. Promotor repre- 
sented that company, if organized, would loan subscriber certain 
amount. Held, charge that if insurance company did not accept 
subscription in good faith subscriber was entitled to recover from 
promotor amount already paid by him, erroneous. American 
Home Life Ins. Co. et al. vs. Compere (Tex.)..... 

Statute Held to prohibit any manipulation of the stock of an insurance 
company otherwise than for full value paid and also to prohibit 
loss to stockholders operating to reduce or impair company’s 
capital below $100,000. American Life & Accdt. Ins. Co. vs. 
Ferguson, State Ins. Com’r. (Ore.) 

Failure of a life company to have its stock fully paid within one year 
after issuance of certificate, as required by statute, does not end 
the corporation, or prevent it from continuing the work of obtain- 
ing stock subscriptions. Western States Life Ins. Co. vs. Lock- 
wood et al. (Cal.) 


Where surety comany which had deosited stock with State Treasurer 
as required by the state to be held officially in trust for policy- 
holders or guarantees of the corporation, was placed in the hands 
of a receiver while solvent and receivers held over $400,000 of 
assets, not including the stock, so that it might not be necessary 
to use the stock for payment of claims of policyholders, the court, 
on petition of receivers, could not direct the Treasurer to deliver 
stock to receiver. een State Treasurer, et al. vs. Poe et al. 
Serre see 1406 
Under statute, proceedings for dissolution of insolvent life company 
should be brought in county where it has its principal office. 
Great Western Life Ins. Co. vs. State ex rel. Honan, Atty. 
Gen., et al. Ind..... : 


MUTUAL COMPANIES. 


The by-law in question does not attempt to prohibit resort to the 
courts, and such effect is sought to be deduced only by way of 
argument or reference from use of the phrase “final judgment.” 
Downing vs. Farmers’ Mut. Fire Ins. Co. (Ilowa).......eeeee0e 

Such waiver must be pleaded in the complaint, and cannot be allowed 
to shift his position after having once challenged the defendant 
to contest upon grounds stated in his complaint. Cranston vs. 
West Const Like IAB. CO. (Ori) scccccvcocerseccervcvccovecsees 

A policyholder in a mutual life insurance company, the charter of 
which makes each policyholder a member of the corporation with 
one vote at elections of trustees, has the right at common law to 
inspect the books and records of the company for proper pur- 
poses at a proper time and place. State ex rel. Haeussler et 
al. vs. German Mutual Life Ins. Co. of St. Louis et al. (Mo.).... 

Company which retains notes and attempts collection waives provision 
for avoidance for nonpayment at maturity. Shawnee Mut. Fire 
Ins. Co. v8. Cammedy (OKIG.) ..ccccces covcvecccvencrecccccccose 

A provision in the constitution of a mutual fire ‘insurance company that 
whoever sells or exchanges his property forfeits his rights, does 
not invalidate a policy issued to a husband on property owned by 
his wife. Kludt vs. German Mut. Fire Ins. Co. (Wis.).......... 

Evidence held insufficient to establish any agreement for the payment of 
commissions. AStna Life Ins. Co. vs. Farrell. (Tex.) ° 

Where a mutual fire company wrote insurance on the faith of a guaranty 
contract subscribers to such guaranty were estopped to deny 
liability on the ground that it was invalid for fire losses falling 
within its terms. An insurance company was without power to 
release a subscriber to a guaranty contract created for the pay- 
ment of fire losses where there was a large amount of outstanding 
Insurance written upon the faith of such guaranty. McConaughy 
vs. Juvenal et al. (Wash.) 

County mutual company’s by-laws limiting power of company to insure 
out of county may be waived. Kesler vs. Farmers Mut. Fire & 
Lightning Ins. Assn. (lIowa.) oekea 

In county mutual company waiver by secretary is waiver by company. 
Kesler vs. Farmers’ Mut. Fire & Lightning Ins. Assn. (Iowa.)..1171 

Insurance company joining with insured in appointment of appraisers 
as required by tornado policy declaring that such appraisal shall 
affect no other question under the policy, does not thereby waive 
its right to object to validity of policy on ground that agent 
issuing it was stockholder of corporation owning property covered. 
Riverside Development Co. vs. Hartford Fire Ins. Co. (Miss.)....1415 

Fidelity bond delivered by surety company’s agent without signature of 
principal, waived requirement of signature especially where latter 
executed agreement binding himself to reimburse company. 
Prosser Power Co. vs. United States vane & eaneney Co. : 

--141 

Record examined and hela that case at bar is” ruled by “other cases 

Randall vs. McClain et al. (Neb.) 
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Where insurance brokers act within the scope of their authority, they 
are the agents of the company from which they secure insurance, 
and their knowledge relating to the risk is binding upon the 
company, though not communicated to it. German Fire Ins. Co. 
OC SRN TR COOUNWONE CINE occ acncds cxckdnte dvcuakusenacas 

The mutual assessment fire insurance companies have no capital stock, 
the policyholders being in a way stockholders, and the cash 
paid in for premiums and the premium notes constituting com- 
pany’s assets; and hence, upon the insolvency of such company, 
a policyholder cannot recover premiums paid in or avoid pre- 
mium notes. Gleason et al. vs. Prudential Fire Ins. Co. (Tenn.) 424 
an insurance company was insolvent, a bill filed by one who 
sought to recover under a policy for loss sustained, when other- 
wise good as a creditor’s bill, cannot be rejected because the 
complainant is not entitled to recover under the policy; all other 
creditors being given an opportunity to come in. Gleason et al. 
vs. Prudential Fire Ins. Co. (Tenn.) oo esccsescccccce SRG 

The appointment of a receiver for an insolvent mutual assessment fire 
insurance company terminates all contracts, regardless of the 
payment of premium and the period to continue. Gleason et al. 
vs. Prudential Fire Ins. Co. (Tenn.) 424 

A decree that an “‘assessment shall be made” against all policyholders 
which determines unpaid liabilities according to their accrual 
by quarterly periods and fixes the percentage of assessment 
against every policy in force during the respective periods is 
an assessment and not an order for an assessment. There was 
nothing to indicate that defendant was prejudiced or misled 
because of erroneous statements and was not therefore for this 
reason void. Notice by mail complied with provision of decree 
requiring ‘‘due notice’? and with the by-laws of the company. 
Swing vs. Cloquet Lumber Co. (Minn.)... 

An insurance broker is the agent of the company and his knowledge is 
binding upon the company though not communicated. Western 
Ins. Co. vs. Ashby. (Ind.) +.-1169 

The facts stated authorized a receiver’s petition for a decree to authorize 
an assessment to be made returnable in vacation; section 36-40 
relating to assessment by mutual companies, applying only to 
cases arising when the company is a going concern. Havey,: Ins. 
Com’r. vs. Hancock Mut. Fire Ins. Co. (Me.) 

Record examined and held that case at bar is ruled by 
Randall vs. McClain et al. (Neb.).... 


Insurance Agents and Brokers. 


AGENCY FOR INSURER. 


An insurance agent who, because he could not write a policy in his 
own company, “brokered” it to the agent of another company 
was the agent of such other company, and his knowledge was 
imputable to it. nae Casualty Co. vs. are Mfg. Co. 
(s. C.). Somec news Sacre ee 

Slight evidence of acts ‘of ‘agency “was sufficient to establish | agency, in 
the absence of contradictory evidence. De Noyelles vs. Delaware 
Ins. Co. of Phila. (N. Y¥.).cccceece © cescceccccsocecces 

The proviso did not extend the period during ‘which the commissions 
on renewal premium were to be paid, but merely imposed ad- 
ditional conditions during the period. An insurance agent is not 
entitled to commission on renewal premiums after termination 
of his employment, in the absence of an express contract to the 
contrary. Gooding vs. Northwestern Mut. Life Ins. Co. (Me.).. 

Delivery of policy by broker ends authority. Morriss vs. Home Ins. 
Co. (N. ¥:.) Cec craccenesscese 

The fact that plaintiff was not an agent of the insurer, because he had 
not obtained a license and notified the Insurance Commissioner of 
his appointment, as required by statute, were matters of defence 
not available to defendant unless pleaded. Thomas vs. Atkinson 


Held, that the plaintiff’s commissions were “measured by what the com- 
pany received as premiums and not what it might have received. 
Citizens Nat. Life Ins. Co. vs. Witherspoon (Tenn.) 

One not in fact the agent of insurance company cannot make himself 
such by his own act, binding the company. Monast vs. Manhattan 
Life Ins. Co. (R. I.). 

Plaintiffs were prevented “by “defendants from — earning commission 
on insurance by reason of their refusing to accept at rate 
offered. But later defendants reduced rate and sold insurance 
direct, and were therefore liable for commissions. emcee Rebhan 
Co. vs. Taylor et al. (Wis.). chen we desde ahanne 

Insurance agent under contract for “return of commissions was liable 
for commissions on policies afterwards canceled, regardless of 
whether such cancellation was before or after termination of 
his agency. National Union Fire Ins. Co. vs. Nason (Cal.)....1057 

An insurance broker is the agent of the company and his knowledge is 
binding upon the company though not communicated. Western 
Ins. Co. vs. Ashby. (Ind.) reer cécewndee Cen naee 





Insurance Law Journal, Vol. 42. 


The insured having denied existence of chattel mortgage was estopped 
from proving waiver of torfeiture. Security Ins. Co. vs. Laird. 
(Ala.) eves coee ‘ 

A broker employed to secure insurance’ is ‘agent for the insured and not 
for the insurer. Condon vs. Exton-Hall Brokerage & Vessel Agency 
(N. Y.) 

Rule requiring strict construction in favor of private sureties signing for 
accommodation does not apply to contract of surety company 
operating for profit, but its contract is to be construed most 
strictly against it and in favor of obligee. Provision of statute 
requiring surety bonds enter into and become part of bond, 
whether written in it or not. U. S. Fidelity & nene Co. et al. 


- 1153 


vs. Poetker (Ind.) -1394 


in an action on an insurance bond that it was. given in obedience 
to statutory command and bound surety company to performance 

of conditions which statute prescribed, even though bond did not 

itself so provide. Liability measured by statutory condition. 

U. S. Fidelity & Guaranty Co. et al. vs. Poetker (Ind.) a 
Agent authorized to issue tornado policies cannot bind his principal by 
issuing a policy on property in which he has an interest, though 

rate of premium is fixed, and though he acted in good faith. 


394 


Riverside Development Co. vs. Hartford Fire Ins. Co. (Miss.)....1415 


Where brokerage agency employed to procure insurance undertook in in- 
terest of insurer to effect a cancellation of insurance procured and 
entered upon its undertaking, but was negligent in failing to 
effect cancellation, it was liable for consequential loss to insurer, 
though there was no consideration for its undertaking to effect 
the cancellation; failure to complete the execution of engagement 
begun constituting an actionable ‘‘malfeasance”’ rather than a 
‘“non-feasance.””’ Condon vs. Exton-Hall Brokerage & Vessel 
Agency (N. Y.) 
that where superintendent of life company had been superseded, 
and made no claim for commissions on portions of first pre- 
miums paid on policies obtained by plaintiff after plaintiff had 
left defendant’s service, commissions on such payments were 
due to plaintiff. Hutcheon vs. West Coast Life Ins. Co. (Ore.)..1 

General Agent could not maintain an action for breach of contract 
where his attorneys with his assent, wrote defendant that he 
rescinded contract. Wolfe vs. International Fire Ins. Co. of 
Ft. Worth, Tex. (U. S. 

Direction to General Agent to accept certain classes of risks only, not a 
breach of contract where contract is silent as to classes of risks 
to be insured Wolfe vs. International Fire Ins. Co. of Ft. 
Worth, Tex. (U. 

Authority of an agent of an insurance company to cancel a policy does 
not necessarily follow from his authority to procure it. Hanford 
et al. va. Toledo Fire & Marine Ins. Co. (CWaSR.) .cvecccccevcsces 

An insurance company having ratified cancellation by its agent of 
policies issued by it, questioning only, as regards liability be- 
tween him and it on an accounting, whether he had not re- 
turned too large a proportion of the premium, his liability is the 
same as though he had originally had authority. Hanford et al. 
vs. Toledo Fire & Marine Ins. Co. (Wash.).. covccce 

Delivery of policy by broker ends authority. Morriss vs. Home Ins. 
ae Sh AR ° ° Cv eecccescccecee 

Soilciting agent he id” no implied authority to "make ‘representations for 
company concerning loans. Burns & Reilly Real Estate Co. vs. 
Phila. Life Ins. Co. (Pa.) . 


AGENCY FOR APPLICANT, OR INSURED. 


Where one applied for insurance to an authorized agent, issued the 
policy in suit, and received payment of the stipulated premium, 
the contract was complete, and the agent on notice from in- 
surer to cancel the policy could not without insured’s knowledge 
place the risk with another insurer. Waterloo Lumber Co. et al. 
vs. Des Moines Ins. Co. (Iowa) 

Where a mortgagee agreed to attend to the insurance on the mortgaged 
premises, and procured policies of insurance thereon and retained 
them in its possession, the mortgagor was oe with notice 
of their provisions. Commonwealth Fire Ins. Co. vs. Oben- 
chain et al. (Tex.)....0.. ° eecccccccce 
under the facts of the case and in view ‘of ‘the prior course of 
dealing between the parties, to create a contract whereby the 
agent undertook to use reasonable diligence to procure the in- 
surance and seasonably to notify the plaintiff in, the event of 
the failure of such attempt, though, by reason of the condition 
and status of the building, the agent had no authority to write 
the insurance at the time of the conversation. Evidence held 
sufficient to take the case to the jury upon the question as to 
whether the defendant fulfilled the obligations imposed upon 
him by the said agreement. Russell vs. O’Connor (Minn.)...... 

An insurance broker, authorized by defendant to renew al) expiring 
insurance for his account, who thereafter delivered certain pol- 
icies to defendant, in the absence of any custom showing that 
he was not acting for defendant, was entitled to compensation. 
Davis, Dorland & Co. vs. Husing (N. Y.).....e.ee. 


(20) 


see eeeeeee 


402 





Topical Index. 


Broker employed to secure insurance, is agent of insured. Morriss vs. 
Home Ins. Co. (N. Y.). cosveucescecesecee 

Possession of a policy is the test of an “insurance broker's” authority as 
to what he may do therewith, and as to what notices may be 
held binding on the insured, when sent to the broker before de- 
livery of the policy to insured. Morriss vs. Home Ins. Co. (N. Y.) 

Insurance Broker Held Liable for Misfeasance. Where insurer asked 
the broker to procure cancellation of the policy and broker under- 
took to do so; broker held responsible for negligence and loss. 
John T. Condon vs. Exton-Hall Brokerage and Vessel mE 
CN. Y.). sees eseccee cove 

A broker refusing to disclose the ‘names of the ‘companies in which prop- 
erty was insured, plaintiff must allege that broker had procured 
plaintiff’s property to be insured before any duty is shown to state 
any such names. The burden is on the plaintiff to show that he 
had made reasonable effort to learn the insurers’ names. Cheshire 
Brass Co. vs. Wilson. (Conn). 


Insurable Interest. 


NECESSITY IN GENERAL. 


It is provided by section 1 of chapter 49 of the Revised Statutes that 
“a contract of insurance, life excepted, is an agreement by 
which one party for a consideration promises to pay money or 
its equivalent or do some act of value to the assured upon the 
destruction or injury of something in which the other party had 
£n interest.” Buffalo Fertilizer Co. vs. Aroostook Mut. Fire Ins. 
Co. (M6) «. cetaeddeenkeegcekelgtnseev ane ae 
On may insure his ‘own life for ‘the “penefit of another having no in- 
surable interest therein. Where he makes the contract, and pays 
the premium. Pacific Mut. Life. Ins. Co. vs. O’Neil. (Okla.).... 666 
In action on policy, plaintiff must prove that insured had insurable in- 
terest, both at time of making of contract and at time of loss, 
Oatman t al. vs. Bankers’ & Merchants’ Mut. Fire Relief Assn. 
oscsescvckeee 


INSURABLE INTEREST IN PROPERTY. 


Held, that the insurance company was not liable, because insured had 
no insurable interest in the property at the time of its de- 
struction, the transfer being an absolute one and not a “‘mort- 
gage’ within statutes defining mortgages as those made in the 
usual form, in which the conditions are set forth in the deed. 
It is fairly to be inferred from the the testimony of the plaintiff’s 
witness that the failure to have the policy in suit assigned to the 
International Company after the conveyance of Dec. 23rd was an 
inadvertent omission. Buffalo Fertilizer Co. vs. Aroostook Mut. 
Fire Ins. Co. (Me.) aechacd SOG 
A policy of life insurance issued to” one having no insurable “interest 
in the life of the person named but who pays the premiums is 
invalid because it is a wagering contract, and against sound 
public policy. Little et al. vs. Arkansas Nat. Bank (Ark.).... 389 
A husband having a freehold estate in the property of his wife and 
the right to control it, has an insurable interest therein. Glea- 
son et al. vs. Prudential Fire Ins. Co. (Tenn.) 424 
A husband had an insurable interest in a dwelling house occupied by 
himself and family, though title was vested in _ wife. —— vs. 
German Mut. Fire Ins. Co, (Wis.) ee 725 
One who contracts to furnish materials 
insurable interest, regardless of PO cen Bo made to him by 
owner. Sammons et al. vs. American Home Fire Ins. Co. et 
al. (S. 
Carrier may insure goods left in his chs irge. for his own benefit and 
for benefit of owners thereof, Symmers vs. Carroll et al. 
(N. Y.) - «+1063 
A lessee with option to purchase is ae sufficient interest. Finlon vs. 
Nat. Union Fire Ins. Co. (Ore. 1141 
Damages not excee ding ten per cent for a xatious delay are in nature of 
punitive damages, and not costs. Buchholz vs. Metropolitan Life 
Ins. Co. (Mo.) 
Insured cannot recover on fire policy, running to him on his wife’s interest 
in insured premises, as his interest in wife’s property is not 
deemed an insurable interest, within the rule that insurable in- 
terest exists only when insured would lose in case property was 
burned. Oatman et al. vs. Bankers’ = Merchants’ Mut. Fire 
Relief Assn. (Ore.) 


INSURABLE INTEREST IN HUMAN LIFE OR HEALTH. 

Held, that the beneficiary had an insurable interest under the rule that 
it is not necessary, in order to create such an interest, that insured 
shall be under any legal obligation to the beneficiary, nor that 
kinship shall exist between the parties. Thomas vs. National 
Benefit Asem. (N. F.)ccccocccces sovcscccce wvsccscscccsceessece CON 
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Relationship of brother and sister sufficient to give sister an insurable 
interest in brother’s life. In re oe Estate—Appeal of Fidel- 
ity Title & Trust Co. (Pa.) eecces 

Husband and wife have each a reciprocal. insurable interest in life of 
the other. Marquet vs. Aitna Life Ins. Co. (Tenn.). 


INSURANCE WITHOUT INTEREST. 


Lack of insurable interest vitiates contract. Marquet vs. Avtna Life 
Ins. Co. (Tenn.) 


ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 


An assignment of an insurance policy made to one who has no interest 
in the life of the insured is prima facie void, and if he was a 
creditor, it could be valid only to the amount of his advances. 
Locke vs. Bowman (Mo.). eves 6 Corece seoccevessececces 

That a life insurance policy is assigned to a person w ho “has no insur- 
abie interest therein does not invalidate the policy where is was 
valid at its inception. In re Phillip’s Estate.—Appeal of Fidelity 
Title & Trust Co. (Pa.) 


(G.) EXTINGUISHMENT OF INTEREST. 
Beneficiary’s insurable interest was to be tested as of date of original 
contract and not as of date of rider placed on policy itself years 
later. Life contract naming insured’s wife as beneficiary, not in- 


validated by subsequent divorce of husband and wife. Marquet 
vs. Actna Life Ins. Co. (Tenn.) 


Vv. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 


qi) Insurance is a contract whereby one undertakes to indemnify another 
against loss, damage or liability arising from an unknown or 
contingent event. Physicians’ Defense Co. vs. Cooper, State Ins, 
Com’r (Cal). ccccvece oe ecccscccces 

A husband having a freehold estate in the property of his wife and 
the right to control it, has an insurable interest therein. Glea- 
son et al. vs. Prudential Fire Ins, Co. (Tenn.) eee 

Where the premium had not been agreed on by the parties, there was 
no valid insurance. Roberta Mfg. Co. vs. Royal Exch. Assur. 
Co. et al. (N. seeccce 

A statute of the state under which a mutual benefit corporation is 
organized, authorizing fraternal beneficiary organizations to 
change and amend their rate of assessment, does not apply to 
assessment of a member whose contract with the corporation 
was entered into, made, and completed in this state. Green vs. 
Supreme Council of Royal Arcanum et al. ee SS 

Where a life policy when first issued by the home office was forwarded 
to the local agent under regulations permitting him to deliver it 
to the applicant only if no material change had occurred in his 
health, its delivery by the local agent in Kentucky made the pol- 
icy a Ken a contract. Jefferson et al. vs. New York Life 
Ins. Co. (Ky.) o° eevecece 

Held, that the mere signing of the application ‘in Alabama dia’ not make 
a contract subject to laws of that state, but the policies were 
Florida contracts and subject to Florida laws Mutual Life Ins. 
Co, of N. Y. vs. Hilton-Green. et al. (U. “ee 0.90000-60.608 

Brokers’ duty to validate the policies in order to afford plaintiffs the 
proper protection. Loan Brokers lable for negligence. Gegare 
et all. vs. Fox River Land & Loan Co. (Wis.) 

Any person through whom any insurance company writing insurance 
upon any property in this state shall deliver a policy of insurance, 
shall be deemed the aaent of such company. Miller vs. Spring 
Garden Ins. Co. cov oescece Oe edeoneces 

A mere solicitor of insur: ance ‘has no power to contract the it an assured 
under a contract for a year could cancel the same without becom- 
ing liable for the higher rates provided in the policy for short 
terms. A®tna Life Ins. Co. vs. American Zinc, Lead & Smelting 
Co. (Mo.) 

One who contracts to furnish m: .terials and erect “pull ding has an 
insurable interest, regardless of payments made to him by 
owner. Sammons et al. vs. American Home Fire Ins. Co. et 
al. (S. 

Carrier may insure goods left in his charge for his own benefit and 
for benefit of owners thereof. Symmers vs. Carroll et al. 
(.. ad oo se 00063 

Mutual mistake justifies cancellation of receipt and policy. * Wufta- 
ker’s Ex’r. . Michigan Mut. Life Ins. Co. (Ky.) evnasseueaee 

Damages not exceeding ten per cent lor vexatious delay are in nature of 
punitive damages, and not costs. Buchholz vs. Metropolitan Life 
Ins. Co. (Mo.) 

Statement by agent of industrial insurance company that a policy would 
be paid to whoever produced it, that it was not necessary to 
designate the beneficiary is binding upon insurer, for in this 
class of insurance the agent who collects the premium, delivers 
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indicate which kind he desired. Party was chargeable with 
knowledge of the provisions of the policy and presumed to have 
received the kind he desired and to have assented to its terms 


and conditions. Danner vs. Equitable Life Assur. Soclety of U. 8. 
(He FWic as 


Where surety company’s agent delivered fidelity bond to employee 
intending thereby to pass bond into custody of insured, there 
was sufficient delivery. Prosser Power Co. vs. United States 
Fidelity & Guaranty Co. (Wash.) 

Bond of a company <en pursuant to statute 1 an “official bond’’. 
U. S. Fidelity & Guaranty Co. et al. vs. Poetker (ind.) 
Successful business woman fully able to comprehend and protect her 
interests, and nothing to prevent her from reading policy, it would 
be presumed that she was acquainted with its terms. Tilton vs. 


Farmers Ins. Co. of Town of Palatine (N. Y.) . 1542 


Held, the steps taken by authorized agent of company constituted 
binding contract of insurance with defendant, even though policy 
was not completed, and fire occurred before it was finished. 
Wilson et al. vs. German-American Ins. Co. (Kan.) 

Failure to advise company of confinement in sanitarium just previous 
to delivery of policy was not a fraud upon company which would 
vitiate policy when in accordance with facts set forth. Change of 
health between time of applic on and receipt of policy 
avoid policy since company assumed risk for that 
Life Ins. Co. vs. Moats. (CU. . 

The delivery of a promissory note to an insurance company by an ap- 
plicant for insurance was not insufficient as payment of the 
first premium merely because it was made payable to the maker’s 
order and not indorsed, although statutes providing that a note 
drawn to the maker’s order is not complete until indorsed by 
him, is enforceable by a purchaser or assignee. The neglect or 
omission of the agent to perform the manual act of placing the 
policy in the hands of the insured will not serve to suspend or 
postpone the obligation of the company upon its contract. Unter- 
harnscheidt vs. Missouri State Life Ins. Co. (Iowa) ° 

The question whether the premium for the first year had been paid 
in advance was answered, ‘no; cash $5.00 note or notes $30.70 
due July 17, 1910. Held that this did not show conclusively 
that the premium had not been paid, but open to the construc- 
tion that, while not fully paid in cash, it had been paid. Unter- 
harnscheidt vs. Missouri State Life Ins. Co. (lowa) eoces 

Insurance under a life policy being by its terms based on payment of 
a certain amount on the day of its date, as a premium, such 
payment is a condition precedent to liability of the insurer. 
Cranston vs. West Coast Life Ins. Co. (Ore.).....cecscccccecece 

An action for earned premiums, which must be computed from the 
compensation paid employees the preceding year, although there 
was a disagreement as to the legal basis of the computation, was 
an action for a liquidated amount, and interest should be al- 
lowed from the time the premium was due. Empire State Surety 
Co. of N. Y. vs. Moran Bros. Co. (Wash.).. 

Judgment reversed for lack of proof that defendant’s bookkeeper had 
authority to ask plaintiff to take out this insurance. Schroeder 
vs. Jarmulowsky (N. Y.) cccccece 

Evidence held to warrant a finding that defendant had never accepted 
policy, in spite of the fact that he had given a receipt therefor. 
Priddy vs. Baum. (N. cooscecsce eecccecece 

General agent of an insurance company, even though in violation of 
rules and regulations of his principal, may give credit for pre- 
miums. While the rate is an element of the contract which must 
be agreed upon, yet where the policy is for one year and the prox- 
imate amount of premium is known and the exact amount is a 
mere matter of calculation, and applicant agrees to pay whatever 
amount the premium should be, the contract can be enforced. 


34 


34 


201 


416 


672 


State Mut. Fire Ins. Co. vs. Taylor (Tex.) -1348 


Evidence held insufficient to sustain judgment of Municipal Court dis- 
missing a complaint for premium due on an accident insurance 
policy. Johnston & Collins Co. vs. Davis. (N. Y.) 

Where one member of firm of insurance agents wrote policies at rate 
less than schedule rate his partner, who had no knowledge of the 
transaction, could not after dissolution of partnership, recover 
the difference between schedule rate and rate paid on certain 
policies, since statute does not render a contract to pay rate 
less than schduled rate void, but provides an entirely different 
penalty, and there was no implied contract to pay schedule rate. 
Way vs. Pacific Lumber & Timber Co. (Wash.) ae 

Company may waive prepayment of first premium and give credit therefo 
although contract requires prepayment. Pender vs. North State 
Life Ins. Co. (N. C.) 

In action by company for premiums due on a policy, held not to sustain 
a finding that company had waived written notice of cancellation 
required by policy and that policy was cancelled by an oral notice. 
Casualty Co. of America vs. Beattie et al. (Wash.) 

“Board” contracts held discriminatory. Leonard vs. Amer. Life & 
AOMBIAY CO. (GB). ciccccdcce sevcdtedecce ccccccdas svecdessce 
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A contract insuring an individual against consequences of his own 
wrong in the shape of damages for personal injuries caused by 
his own negligence, is valid. Westinghouse-Church-Kerr Co. 
vs. Long Island R. Co. (N. Y.) cv ke es cee 

Policies issued in violation of statute not void unless expressly declared 
so. Rebate does not necessarily vitiate contract. Meridian Life. 
Ins. Co. vs. Dean (Ala.) 

Insurance policy which indemnifies taxicab company against loss by 
violation of city ordinance by its employees is not void on ground 
of public policy. Taxicab Motor Co. vs. Pacific Coast Casualty Co. 
of San Francisco, Cal. (Wash.) as a 

Statute prohibiting insurance company to sell policy for less than 
$500 until form has been approved by Insurance Commissioner 
deals with the insurance company and not with the contract of 
insurance, policy containing provision limiting liability of com- 
pany in case of death to less than $500 not void in absence of 
showing that it had been so approved. Blount vs. Royal Fra- 
ternal Assn. Inc. (N. C.).. 

Where plaintiff contracted to take out policy under an agreement 
that he be permitted to pay a certain premium, when in fact 
greater premium should be charged, so that contract was discri- 
minatory, plaintiff not required to pay increased amount, but en- 
titled to refuse to enter into new contract to do so. Statute held, 
not to invalidate a policy or agreement between parties by which 
insurance was granted at less than regular premium, Robin- 
son vs. Security Life & Annuity Co. (N. C. 

Where an applicant for life insurance purchased stock in company at 
same time at reduced prices, but the transactions were separate, 
notes given in payment for policy and stock are not rendered 
void by statute prohibiting company from discriminating. First 
Nat. Life Assur. Society of America vs, Farquhar et 
( Wash.) 
waiver must be pleaded in the complaint, and cannot be allowed 
to shift his position after having once challenged the defendant 
to contest upon grounds stated in his complaint. Cranston vs. 
West Coast Life Ins. Co. (Ore.) Coco rencccccccccceses 

A bond issued by an insurance company for the purpose of indemnify- 
ing an employer against loss by the fault of an employee, will 
not be held invalid because not signed by the employee, al- 
though the bond expressly so provides. Fowler vs, Title Guar- 
anty & Surety Co. (Kan.) ce ecevecose 

Company which retains notes and attempts collection waives provision 
for avoidance for nonpayment at maturity. Shawnee Mut. Fire 
Tne. Co, Ve. Cammedy (ORIR.) cocccccee cvcccceses 

One Hable for the support of an infant may take a renewable term 
policy on its life not exceeding a fixed sum. Flynn vs. Pruden- 
tial Ins. Co. of Amer. (N. Y.). ° on0ee seece 

Reformation of policy—maximum insurance, held ‘sustained by ‘evidence. 
4®tna Life Ins. Co. vs. Flour City Ornamental Iron Works (Minn.) 

Insurance company joining with insured in appointment of appraisers 
as required by tornado policy declaring that such appraisal shall 
affect no other question under the policy, does not thereby waive 
its right to object to validity of policy on ground that agent 
issuing it was stockholder of corporation owning property covered. 
Riverside Development Co. vs. Hartford Fire Ins. Co. (Miss.)..1415 

Fidelity bond delivered by surety company’s agent without signature of 
principal, waived requirement of signature especially where latter 
executed agreement binding himself to reimburse company. 
Prosser Power Co. vs. United States Fidelity & Guaranty Co. 
(Wash.). 

Insurance company having no knowledge until after loss that property 
insured by policy issued by its agent was owned by a corporation 
of which he was stockholder, did not ratify act of agent by 
making no objection to his report made shortly after its issuance. 
Riverside Development Co. vs. Hartford Fire Ins. Co. (Miss.).. 

Held on statements of facts, plaintiff was not entitled to reformation 
of automobile policy on ground that agent procuring it had agreed 
to procure policy similar.to one canceled. Mississippi Electric Co. 
vs. Hartford Fire Ins. Co. (Miss.) 

A letter written by an insurer to insured, relative to terms of an in- 
surance contract, did not operate to modify such terms, in ab- 
sence of a showing that the letter was in response to some re- 
quest from insured. Held not inconsistent with the terms of the 
policy, but rather a reiteration of such terms. ‘Pringle Bros. 
vs. Phila. Casualty Co. (N. Y.) ° 

Where by mistake a fire policy misdescribed the location of the prop- 
erty insured, insured’s remedy is to seek reformation; but no 
action can be maintained upon the policy where the property 
destroyed was not in the location described. Gleason et al. vs. 
Prudential Fire Ins. Co. (Tenn.) 

Life policy was payable to insured’s wife, if living, and if not living, to 
insured’s surviving children. A judgment in an action by insured’s 
daughter to reform a substituted policy, issued after the wife’s 
death, by providing that it should be payable to such children as 
might survive insured was improper. Equitable Life Ass’r. Society 
ve. Sorter et al. (Ky.) ..... 3 savcen SEE 
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It is well settled that when a policy of insurance does not conform to 
contract which it purports to evidence, and insured accepts policy 
in belief that it does conform to his contract, a court of equity 
will reform the instrument; and after a loss occurred the ref- 
ormation of policy and judgment for loss may be had in the same 
suit. In reforming a policy like that of any other written con- 
tract, want of conformity to the agreement of the parties must 
be occasioned by a mistake which is mutual and common to both 
parties. A mistake on one side may be ground for recission, 
but not for reformation. Where the minds of the parties have 
not met there is no contract, and hence none to be rectified. 
Fidelity Phenix Fire Ins. Co. of N. Y. vs. Hilliard et al. (Fla.).. 

Reformation of contract will be made on mutual mistake. Gaskill 
vs. Northern Assur. Co. (Wash.) eecceeeres cece 


The operation of a tramway upon which small cars were operated by 
gravity, except for a short distance, where cables were some- 
times used to haul dirt from pits to plaintiff’s brick-making 
machinery, did not constitute the operation of a “railroad.” 
So. Knoxville Brick Co. vs. Empire State Surety Co. (Tenn.).. 

“Statements should be construed with reference to the time m de un- 
less they expressly or by implication refer to the future.” Fidel- 
ity & Casualty Co. vs. Meyer (Ark.). ecce 

Held, that the acceptance of the policy did not. constitute a warranty, 
the statements were referrable only to the time when they were 
originally made. &tna Life Ins. Co. et al. vs. Rustin (Ky.).. 

Authority to deliver implies authority to redeliver. Austin Fire Ins. 
vs. Sayles et al. (Tex.) 


CONSTRUCTION AND OPERATION. 


Though an accident policy must be construed hiberally, and ambiguous 
provisions or those capable of two constructions must be con- 
strued favorably to insured, and most strongly against insurer, 
plain language must be enforced. Penn vs. Standard Life Ins. 
ca CN. G) 

By express provision of Ky. St. § 679, application. for a life policy 
must be attached to, or recited in, the policy to be admissible 
in evidence in an action involving the policy. Independent Life 
Ins. Co. of Amer. vs. Rider (Ky.). 

The words used in a policy of insurance “should be interpreted most 
strongly against the insurer where the policy is so framed as to 
leave room for two constructions. Harris vs. American Casualty 
Co. Of Reading, Fa. (Mh. Fidosccvccca sodecuncsceces savesecesss 

The language in a policy will be given its ordinary common inter- 
pretation, but where a clause therein, when read in connection 
with the entire policy is uncertain in its meaning and capable 
of two equally rational constructions, that construction which is 
most favorable to insured will be a Empire Life Ins. Co. 
vs. Gee (Ala.) ceece cece esucseccacsecece 

The court in determining the liability | of an insurer’ issuing a policy 
must construe the policy as a whole, and give effect to all its pro- 
visions liberally construed for the benefit of insured. Actna Life 
Ins. Co. vs. Bowling Green Gaslight Co. (KYy.)..c.cseeccecscces 

A statute of the state under which a mutual benefit corporation is 
organized, authorizing fraternal beneficiary organizations to 
change and amend their rate of assessment, does not apply to 
assessment of a member whose contract with the corporation 
was entered into, made, and completed in this state. Green vs. 
Supreme Council of Royal Arcanum et al. (N. 5 

An insurer’s obligation to insure against other risks than those 
expressly stated in the policy cannot be implied from the nature 
of the transaction, since the law will not imply a promise or 
obligation of a person repugnant to his own express declaration. 
o’Connor vs. Columbia Ins. Co. (Mo.) 
the policy, is the only one of insurer’s officials with whom insured 
comes in contact and his statements as to mode of payment will 
constitute waiver. Wallace vs. Prudential Ins. Co. of America. 
Geen s-<.06 

Insured cannot recover on fire policy, running to him on his wife’s interest 
in insured premises, as his interest in wife’s property is not 
deemed an insurable interest, within the rule that insurable in- 
terest exists only when insured would lose in case property was 
burned. Oatman et al. vs. Bankers’ & Merchants’ Mut. Fire 
Relief Assn. (Ore.) 

Action of agent in agreeing with the property owner to hold policy and 
keep his property insured was not repugnant to duty of agent to 
defendant, nor did it affect the validity of contract. Wilson et 
al. vs. German-American Ins. Co. (Kan.) chee 

When language of an insurance policy is of doubtful import, or suscep- 
tible of two interpretations, that which is most favorable to 
insured will be adopted. Stark vs. John Hancock Mut. Life Ins. 
Co. of Boston, Mass. (Mo.) 

Whether false answers in application constituted a defense depended 
upon construction of Pennsylvania statute. Grand Fraternity 
vs. Keatley (Del.) 
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References in application for life policy to occupation, suicide, etc., 
did not make application a part of policy so as to render state- 
ments in application warranties, rather than mere representations, 
Mutual Life Ins. Co. of N. Y. vs. Morgan, (Okla.) 

Where there is ambiguity in a contract of insurance it should be con- 
strued against the insurer. Bennettsville & C. R. Co. vs. Glens 
Falls Ins. Co. (S. C.) 


Statute providing that any company ‘“‘may insure the health of per- 
sons and against personal injuries disablement or death result- 
ing from traveling or general accident by land or water,” does 
not authorize the issuing of a policy to indemnify the owner of 
an automobile against liability that may be imposed by law. 
American Fidelity Co. vs. Bleakley (Iowa) ....... 


A substitute for a subsisting policy in another company, but not de- 
livered or brought to the notice of the property owner until after 
loss, is not a valid contract of insurance. Waterloo Lumber Co. 
et al. vs. Des Moines Ins. Co. (Iowa) 

Where an agent having authority to issue policies “ana give credit. for 
premiums, agreed to insure complainant’s property for $900.00 
for one year, and give plaintiff credit of thirty days for pay- 
ment of premium, the property was totally destroyed by fire, the 
insurer was bound, though the policy had never been delivered 
or the premium paid. Interstate Fire Ins. Co. vs. McFall (Va.) 

The term “dividend addition” means something added to the policy 
in the'form of paid-up insurance, and does not mean unappor- 
tioned assets or surplus. Jefferson et al. vs. New York Life Ins, 
Co. (Ky.) 

The defendant claimed its right to cancel without paying the short rate 
premium because the agent of plaintiff threatened the defendant 
that plaintiff was likely to do the same thing. Aetna wife Ins. Co. 
vs. American Zinc, Lead & Smelting Co. (Mo) 

Default in the payment of premiums upon policy during the tontine 
period does not entitle insured to a paid-up policy to the amount 
of accumulated reserve since the policy expressly provided that 
it should have no such certain value; the provisions of the appli- 
cation that the reserve value should apply to the purchase of paid- 
up insurance evidently applying to a lapse after the tontine period 
if policy was thereafter continued in force. Danner vs. Equitable 
Life Assur. Society of U. S. (N. epee 

Contract of insurance can be effected by parol in absence of any re- 
quirements of the by-laws or charter of a mutual insurance com- 
pany or any statutory provisions, and its oral contract of insurance 
or executory agreement to insure, which leaves nothing to be done 
except to issue and deliver the policy, is valid. State Mut. Fire 
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Ins. Co. vs. Taylor (Tex.) . 1343 


Notice sent by an agent of life company to insured that annual pre- 
mium on his policy was past due and unpaid, payment being 
refused, did not change the terms of the contract with respect to 
the date of its conversion into a paid-up policy of term insurance. 
Cady vs. Travelers’ Ins. Co. (Neb.) 

Indebtedness at time of default in payment of premium did not defeat 
right to paid-up insurance, but merely a lien on sum payable, to 
be deducted from amount for which policy was to be continued. 
Stark vs. John Hancock Mut. Life Ins. Co. of Boston. Mass. 


Where fire policy was issued to indemnify a railroad upon all liability as 
common carrier of cotton in bails, in transit, or in or on depots 
or platforms policy covered cotton which was placed on ground 
but intended to be immediately shipped. Bennettsville & C. 
Co. vs. Glens Falls Ins. Co. (S. C. 

The assent of insured obtaining a fire policy from one insurer to 8 
policy from another insurer as a substitute for the first policy 
is essential to the existence of a complete contract evidenced by 
the second policy, and when such assent is not procured until 
after the property has been destroyed, the second policy is not 
bound. Waterloo sumber Co. et al. vs. Des Moines Ins. Co. 
(Iowa) ceceos 

A fire policy issued by an insurance agent without the knowledge and 
consent of insurer or insured is not valid. Roberta Mfg. Co. vs. 
Royal Exch. Assur. Co. et al. (N. eocce 

Delay in issuing policy may be unreasonable. Duffie vs. Bankers’ Life 
Ass’n of Des Moines (Ia.) 

The medical examiner’s report was a part of the application. w which was 
not complete until signed by insured after the medical examiner 
had made his report and the application with such report was 
delivered to the insurer’s agent for transmission to the home office. 
Mutual Life Ins. Co. of N. Y. vs. Hilton-Green et al (U. S.)...... 

No recovery could be had on premium note by the insurer, where policy 
re.aused by prospective insured. Wheelock vs. Clark. (Wyo.).. 

Revised statutes requiring constitution or by-laws referred to in a 
certificate to be contained in or attached thereto so as to 
make it inapplicable to fraternal societies, was not intended to 


modify existing contracts of insurance. Dixie Fire Ins. Co. vs. 
Wallace (Ky.) ; 
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Where policy contains the provision that insurance s! .1 not be effect- 
ive until policy is delivered and the premium «actually paid, in- 
sured, after having given a note for the premium, may by 
refusing to accept the policy nullify the note. Citizens’ Nat. 
Life Ins. Co. vs Murphy. (Ky.) -1096 

Held in view of the fact of lack of approval by life” eompany’s Officers, 
as provided for by the rules, there was no sufficient acceptance of 
application to constitute a contract, and defendant was not 
liable, even though binding receipt had been issued. Kennedy 
vs. Mutual Benefit Life Ins. Co. of Newark, N. J. (U. S.)......1452 

The subject of the insurance is a barn owned by the assured and located 
at a certain place; that the limit of the risk agreed upon is three 
years from a certain date, that the peril insured against is loss 
by fire, that a specific amount is to be paid in case of loss, and 
that a certain amount is to be paid as premium is sufficiently 
specific to constitute a valid contract. Ohio Farmers’ Ins. Co. vs. 
Bell (Ind.) 

“In some of the states the statutes forbid the introduction in evidence 
of application not attached to policies; but in the statute of this 
state there is no inhibition against the proof of representations, 
made in the application to the extent that they may be relevant 
and material to a plea of fraud in the procurement of the policy.” 
Becker vs. Colonial Life Ins. Co. (N. cecccsece 

The risk or cause of loss insured against is a requisite of an insur- 
ance contract concerning property. O’Connor vs. Columbia Ins. 
Co. (Mo.) esceene 

A binding slip purports to effect present temporary insurance, and not 
merely an agreement for insurance to be effected thereafter. 
Mutual Fire Ins. Co. of Montgomery Co. vs. Goldstein. (Md.).... 

To make the “manual” of an accident insurance company, part of the 
policy it should have been clearly referred to or should have been 
actually written into the contract. Miller vs. Missouri State Life 
Ins. Co. (Mo.) 

An insurance policy presumptively merges all previous oral stipulation 
and expresses the final understanding of the insured and the in- 
surance company. International Ferry Co. vs. American Fidelity 
Co. (N. r ‘ 

A contract of insurance. “Abbrev ations do not necessarily constitute 
ambiguities. Law et al. . Northern Assur. Co, of London. 


Rev. St. prohibiting life companies from making any contract other 
than as is plainly expressed in policy issued applies only to old- 
line policies, and has no effect on assessment contracts. Easter 
vs. Brotherhood of American Yeomen. i 

Under the statute providing that every contract for life insurance 
except those that are incontestable after two years or less shall 
be accompanied by a copy of the application, a clause in a 
policy providing that it shall be incontestable after one year 
provided the required premiums are paid is free from conditions 
as to residence, travel, etc. or place of death does not impose an 
extra burden upon insured but frees him from those conditions 
and the policy is within the exception contained in the statute. 
Grell vs. Sam Houston Life Ins. Co. A -- 1281 

Held that under the facts stated that ordinarily a live stock insurance 
company is not liable for loss occurring before it has approved 
application. Johnston vs. Indiana & Ohio Live Stock Ins. Co. 


Under the facts stated, held that though the bill of lading was not 
issued to the shipper until after the cotton was burning, insurer 
was liable. 3ennettsville & C. R. Co. vs. Glens Falls Ins. Co, 
(s. 

Statute relating to life insurance provides that, where an applicant 
submits to medical examination by company’s physician and is 
pronounced a fit subject of insurance, such company, in the 
absence of fraud, shall be estopped from pleading that the in- 
sured person ‘‘was not in the condition of health required by 
the policy at the time of the issuance or delivery.” Unterharn- 
scheidt vs. Missouri State Life Ins. Co. (Towa) eae 

Held that by the terms of the application the contract of insurance be- 
came binding from the date of the receipt and approval of the 
application by the agents named; and that the maker of the pre- 
mium note was liable to the payees thereof without regard to 
the delay in the delivery of the policy. Van Arsdale-Osborne 
Brokerage Co. vs. Robertson (Okla.) oe ceeeaes 

A manual delivery of a fire policy to insured or to one authorized to 
represent him is not essential to make it binding on insurer, 
where the parties intended that the policy. should be valid and 
subsisting. Roberta Mfg. Co. vs. Royal Exch. Assur. Co. et al. 

Where insured refused to accept a fire policy unless “the ‘premium was 
reduced, the policy could not be delivered so as to render the 
policy valid until the premium had been reduced. Roberta Mfg. 
Co. vs. Royal Exch. Assur. Co. et al. (N. Cu).ccccccccsccssccce 

A delivery of an insurance policy to an agent for the insured and his 
delivery to the insured constitutes a good delivery by the insurer, 
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with an intent to become bound thereby. Singer et al. vs. Nat. 
Pee tae. Co: OE Peamerere, GER. CF Wide cis casesceneduvesccccae 

Held, that the broker’s possession of the policy was not a delivery to 
plaintiff, as against the insurer. Morriss vs. Home Ins. Co. 
(N. Y.). eecccccces 

Plaintiff's acceptance of a policy w ‘hich’ aia not ‘conform’ to “the prior oral 
contract of insurance, without negligence on his part, did not 
make the policy the true and conclusive evidence of the contract. 
International Ferry Co. vs. Amer. Fidelity Co. (N. Y¥.)......ee0- 

To exercise certain options as to the surplus, was not invalid because 
he reserved to himself the right to exercise such options; it 
being competent for him to assign part and retain part. North- 
western Mut. Life Ins. Co. vs. Wright (Wis.) 

Party procuring a life policy from a company issuing several different 
kinds and in the application company called upon applicant to 

The courts construe an accident policy most strongly against insurer 
and hold it to the letter and spirit of the contract. Layton vs. 
Interstate Bus. Men’s Acc. Ass’n (IOWa).......ee0- eeccccce 

The intention of the parties to an insurance contract, even though 
extraneous evidence is permissible, must primarily be sought 
in the instrument itself. Czerweny vs. Nat. Fire Ins. Co. of 
Hartford, Conn. (N. covecvnce 

That construction most favorable to insured. ‘is adopted, but, if. free 
from ambiguity, the contract must be enforced as written. Jef- 
ferszon et al. va: New York Life Ins. Co. (KY.) vcccevscsescccvcse 

A tontine policy issued by a New York insurance company must be 
eres in accordance with the decisions of the New York 

Courts. Equitable Life Assur. Society of the U. S. vs. Weil 
Where a policy stated that the insurance effected thereby was ‘“‘sub- 
ject to conditions as in margin,’”’ a stipulation in the margin, 
which was only part of the contract which stated the risks 
insured against, was a part of the + ae and was a 
O’Connor vs. Columbia Ins. Co. (Mo.)..... cece 
A policy insuring against loss from theft, ete., is “to “be libere lly “con- 
strued in favor of assured. Duschenes vs. Nat. Surety Co. of 
N. ¥. (CN. Yudecccvcce eeecesecccesee 
Language chosen by ‘insurer. ‘will “be “construed “favorably to assured. 
Fidelity & Casualty Co. vs. Meyer (Ark.). 
A condition of forfeiture must be construed against insurer. "Hartford 
Fire Ins. Co. et al. vs. Walker (Tex.).........- cocvese 
Brokers’ duty to validate the policies in order to afford plaintifts the 
proper protection. Loan Brokers liable for negligence. Gegare 
, et all. vs. Fox River Land & Loan Co. (Wis8.)......-..eeeee 
An exception in a policy of insurance is to be taken most strongly against 
insurer. Empire Life Ins. Co. vs. Einstein. (Ga.)...... 
A Construction in favor of the understanding of its meaning which in- 
sured had when the policy was issued should be ore Nellis 
vs. Western Life Indemnity Co. (N. Y.)........ onecses 
Forfeitures should be strictly construed in favor of the “insured and 
against the company. Bohles vs. Prudential Ins. Co. of Amer. 
CN. J.) 
Held, the provision as to suicide was part of the contract of insurance. 
Heilig vs. Natl. Life Ins. Co. (N. C.). 
Insured was bound by an amendment of a by- -law subsequent to” his 
contract, providing that delinquency in payment of assessment 
should relieve the association of liability while such delinquency 
existed despite the rule that the by-laws could not change the ir- 
surer’s liability. Elliott vs. Home Mut. Hail Assn. of Cherokc 
The rule that a policy is to be construed ‘most “strictly | against the 
insurer applies only to its language and not to the facts in 
the case. Hardenbergh vs. Employers’ Liability Assur. Corp. 
Ltd. (N. Y.) 
That construction of a contract which is against the party preparing it 
will be given. Hay vs. Meridian Life & Trust Co. (Ind.) ...... 
Provisions in a policy inserted for sole benefit of insurer will be 
strongly construed in favor of insured. Ohio Farmer’s Ins. Co. 
vs. Glaze. (Ind.) 
Where insured was a resident of Oklahoma, policy was signed, deliv- 
ered and premiums paid in Oklahoma, it is an Oklahoma 
contract covered by laws of that state. Continental peeve! 
Co. vs. Owen. 
“While on a caboose” defined. 
Mich vs. Hite. (Okla.) 

Mailing policy completes contract. 
America vs. Smith (Ind ) 

Rider replaces original terms of policy. N. Y. & P. R. 
“ftna Ins. Co. (U. S.) 

Ambiguous language in insurance policy is construed against insurance 
company. Stix vs. Travelers’ Indemnity Co. of Hartford, 
Conn. (Mo.) 

Words used in a policy of insurance are to be given their ordinary and 
usual significance unless context requires a different construction, 


Wertford Wire Ins. Co. ve. WimbinR: (GG.)..cccccecs cccccsccnckOh 
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In construing an ambiguous accident policy the language should be 
construed somewhat strictly against the insurer, and if reasonably 
susceptible to two meanings, the one imposing liability should be 
adopted. Andrews vs. U. 8S. Casualty Co. (Wis.)..... icBectwebse canes 


If the language of a forfeiture in a life policy admits of two construc- 
tions, one unreasonable and grossly oppressive to the insured, and 
the other fair and reasonable to both parties the latter will be 
held to be the meaning of the contract. Melick vs. Metropolitan 
tdfe Tet. Co. GM. Didacsves Codenb! weston, stance ee eecebunes -1259 
Life policy containing non-forfeiture provision being the work of insurer 
will be construed most strictly against the insurer and in favor of 
insured. Stratton’s Adm’r vs. N. Y. Life Ins. Co. (Va.)......--. 
Bond guaranteeing Illinois general agent of North Carolina insurance 
company will be construed according to laws of North Carolina, 
if executed and ratified in that state; immaterial whether there 
had been any breach under the laws of Illinois. Dixie Fire Ins. 
Co. ve American. Bounding Ce. Nu Giles ccnesucctcasesceuns eocenteen 
Insurance contract negotiated premiums paid and policy delivered 
in state in which insured resides would be construed according to 
laws of that state. Coscarella vs. Metropolitan Life Ins. Co. 
CMO Dick ccnwek, CadvictES WAvGawhe Chew eee ves 
Provision for return of premiums in event of suicide within one year 
held to be part of contract. Grell vs. Sam Houston Life Ins, 
Ene. COs (TOR). cccee ctee Se c0cbes (60deeee Seeeee ens e 
In absence of statute application for life insurance stipulating liability 
in case of suicide is part of policy. Grell vs. Sam Houston Life 
ERM. CO. TOR evn ees Uageees Gesdas 
Life policy is a contract and should be construed so as to effectuate the 
intention of the parties, being treated as of testamentary char- 
acter. Mutual Benefit Life Ins. Co. of Newark, N. J. vs. Cum- 
nines. OC Oh. (OGG3 6 cence) chatense Roent eed eeabeacae. caaene «+1434 
To make application of foreign company part of contract it must be 
attached to the policy. In absence of statutory prescription of 
forms of contract of insurance such references and adoption would 
make application part of contract but the law requiring policies to 
fully and plainly set forth contracts between the parties thereto, 
excludes therefrom all agreements and warranties not expressed 
in the policies themselves or papers attached thereto. Bowyer 
vs. Continental Casualty Co. (W. Va.)......cceeeeees wee ee 1565 
Where insurer and insured have by their acts ana. conduct “indicated 
that they considered policy as having lapsed, court will adopt 
that construction placed upon the contract by the parties them- 
selves. Missouri State Life Ins. Co. vs. Hill. (Ark.)............ 1468 
Action on life policy: Held: Policy not ambiguous and parol evidence 
not admissible. Construing the provisions in policy relating to 
loans in connection with ‘automatically non-forfeitable”’ clause. 
the meaning of the policy is that at the time of the default of 
the’ payment of the second quarterly premium by the insured 
the policy had no loan value which could be automatically applied 
to the payment of the premium due. Blalock vs. Empire Life 
BRR. CO. (GA Jecccncss cvevcseccces« stecsccséscopvscasecocetouns 
Policy should be construed most strongly against insurer and in favor 
of insured. Bingell vs. Royal Ins. Co. Ltd. of Liverpool, England 
OG Oh Crea ches ccacn, cuCevicieas coxvaves 
Where a fire policy described the risk as a “frame building with ad- 
ditions,” the word ‘“additions,’’ does not necessarily mean some- 
thing attached to the building, and where extraneous evidence 
showed that it was meant to include outhouses, the policy 
will be given the broader meaning. Ideal re & Mfg. Co. 
vs. American Central Ins. Co. (Mo.)........ én caeeece 
A fire policy “on merchandise, consisting principally “of clothing made 
and in process of making and materials for same,” covers the 
stock in trade and all articles necessarily or conveniently used 
in the business. Oklahoma Fire Ins. Co. vs. McKey (Tex.).. 436 
Under a fire insurance policy on goods held “in trust,’”” recovery could 
be had for the loss of matches stored with insured as a bailee 
for hire. Czerweny vs. Nat. Fire Ins. Co. of Hartford, Conn. 
CM. Tobi wetedis casaiviakedocd. cdwegecened aceneneeeenracnenauns e« 417 
In a policy of burglary insurance indemnifying insured against loss from 
premises occupied by him and described as the fourth floor of a 
certain building, the word “premises” referred only to the fourth 
floor, and not to the entire building. Axe vs. Fidelity & Cas, 
Ct: OF Be. Zi APRA ccvctancvatad cacvavesev ener 
Policy plainly provided that entire amount of insurance for each item 
should not apply to any one building, but only the proportion 
thereof that the value of that building bore to the value of all. 
E. H. Stanton Co. et al. vs. Rochester German Underwriters’ 
Aageney. CU. Diccceveras Hetecvctanenr teesls-cat 
Held that the receipt controlled the application, which being accepted, 
a binding policy of insurance was created. Tucker vs. Farmers 
Mut. Fire Assn. of W. Va. (W. Va.)...ccccceccees CObececocasecen CON 
It is competent for the parties to an insurance policy to agree that it 
shall be antedated, it takes effect from the dating agreed upon. 
Anderson vs. Mutual Life Ins. Co. of N. Y. (Cal.).....seeeeeee 798 
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VI. 


(A) 


(B) 
(2) 


Premiums, Dues and Assessments. 


IN GENERAL. 


An action for earned premiums, which must be computed from the 
compensation paid employees the preceding year, although there 
was a disagreement as to the legal basis of the computation, was 
an action for a liquidated amount, and interest should be al- 
lowed from the time the premium was due. Empire State Surety 
Co. of N. Y. vs. Moran Bros. Co. (Wash.) cccccce 888 

The compensation of all employees whose injuries or death appellant 
is indemnified against, furnishes the measure for determining 
the amount of premiums earned, and includes employees of a 
power, heat, and light department of the plant, although they 
are in a building separated from the rest, and timekeepers and 
drivers, although they did not work upon the premises all the 
time. Empire State Surety Co. of N. Y. vs. Moran Bros. (Wash.) $32 

A note for the premium on a life insurance policy invalid for want 
of insurable interest is without valid consideration, and un- 
enforceable. Little vs. Arkansas Nat. Bank (Ark.)........... . 389 

A promise to execute and deliver a policy of life insurance, if, after 
a medical examination, the maker of a note, given for the in- 
surance premium, proves to be an insurable risk, is not an ab- 
solute promise to execute and deliver a policy, and will not au- 
thorize the original payee to recover on the note, where no offer 
to deliver the policy has been made. Alligood vs. Daniel & 
ee oer ee eee ee eR cy er ee oe cee wee 

Evidence held to warrant a finding that defendant had never accepted 
policy, in epite of the fact that he had given a receipt therefor. 
Peay VE. DOR. TI 2) oie sale snk kes bsp nase hse padasnes tem 672 

The acceptance of the monthly premiums at a cheaper rate than the 
yearly rate does not estop the insurer from suine for the differ- 
ence between the lower and the higher rate on cancellation of the 
policy by the assured, before the termination of the period. 
Etna Life Ins. Co. vs. American Zinc, Lead & Smelting Co. (Mo.)..789 

Life policy dated back seven years; no consideration for insured’s 
agreement to pay premium for those years unless placed In same 
position in which he would have been had contract been made 
seven years before; hence agreement was valid only to the extent 
of the net reserve value at that time of such a policy issued seven 
years prior thereto. Hay vs. Meridian Life & Trust Co. (Ind.).. 941 

Evidence held insufficient to sustain judgment of Municipal Court dis- 
missing a complaint for premium due on an accident insurance 
policy. Johnston & Collins Co. vs. Davis, (N. Y.).......ceecee. 1379 

Liability for second premium on guaranty bond where court authorized 
substitution of smaller bond previous to second premium becoming 
due. U. S. Fidelity & Guaranty Co. vs. Felder. (Miss.)......... 1419 

Where one member of firm of insurance agents wrote policies at rate 
less than schedule rate his partner, who had no knowledge of the 
transaction, could not after dissolution of partnership, recover 
the difference between schedule rate and rate paid on certain 
policies, since statute does not render a contract to pay rate 
less than schduled rate void, but provides an entirely different 
penalty, and there was no implied contract to pay schedule rate. 
Way vs. Pacific Lumber & Timber Co. (Wash.)...... ...... . 1581 

In action by company for premiums due on a policy, held not to sustain 
a finding that company had waived written notice of cancellation 
required by policy and that policy was cancelled by an oral notice. 
Casualty Co. of America vs. Beattie et al. (Wash.).........00. 1666 

Agreement between insured and agent of insurer that if insured will 
take local agency of company agent will write other insurance 
locally without aid of insured and divide his commissions on same 
with insured so as to provide for the payment of his premium 
notes, is a mere subterfuge amounting to an illegal rebate. 
TOOGROR Ve. DECLARNOU: TES cre rcsaveasetceciccase avwrsens 1665 

Under the facts stated in opinion held, that the defense of no considera- 
tion was not established. Hartington Nat. Bk. vs. Giles. (Neb.)..1745 





PREMIUM OR DEPOSIT NOTES, AND ASSESSMENTS THEREON. 


A bank cashier’s bond indemnifying the bank only for losses during the 
continuance or renewal of the bond and discovered during such 
time, or within six months thereafter, or within six months after 
the cashier should leave the service of the bank within the period 
of the bond, was not violation of Ky. St. § 2515-2519 The bond 
does not attempt to fix the period in which suit shall be brought 
it simply provides for liability for loss, occurring and discovered 
within a certain specified time. Ballard Co. Bank’s Assignee et 
al. ve. U. 8. Fidelity & Gearanty Co. ot al. CY.) ..0ccccsaccae -. 199 

“Collision” means the act of colliding and imports striking together; 
violent contact. Both bodies need not be in motion. Water and 
land are “objects,’”’ automobile which runs into either or both 
collides with an object or objects. Harris vs. American Casualty 
Cb. OC TRI Fs Did ivs.dicacvivnss. cccccsscces sivsacesae OOP 

Where plaintiff’s automobile, on meeting a team, was compelled to 
steer into the grass at a point on a level with the roadbed, and 


(30) 











Topical Index. 


while endeavoring to return to the roadbed it was overturned, 
there was a sufficient ‘collision’ with the shoulder of the road- 
bed, within the meaning of a policy insuring against collision to 
justify a verdict for plaintiff, if the automobile did not strike 
the roadbed. Within a policy excluding insurer from lability for 
damages caused by striking any portion of the roadbed; the word 
“roadbed” in common roads, meaning the whole material laid 
in place and ready for travel, or the material part of the road. 
Collision may occur though both bodies are not moving. Harden- 
burgh vs. Employers’ Liability Assur. Corp. (N. Y.).......eeee 

Loss from poor business judgment exercised by employee resulting in 
her becoming indebted to plaintiff beyond agreed amount not 
contemplated by policy covering “larceny or embezzlement.” 
John Lee Clarke Inc. vs. Fidelity & fyi Co. of Md. 
(Wash. ) éngn cee 

Assessment by mutual company to pay a loss, to meet ‘which’ it has no 
funds, is not invalid because of previous refunds on premiums paid 
but for which the assessment would be unnecessary, and this 
irrespective of the validity of refunds and of the liability of those 
who have received them to return them and of the directors for 
having made them. Mutual Security Co. vs. Sidney Blumenthal 
& Co. Inc. (Conn.) 

Failure to pay assessment levied when unnecessary is not ground for 
forfeiture, even though keeping a balance in mortuary fund for 
convenience in prompt payment of losses may be warranted in 
contract. This assessment, though, nominally levied to pay specific 
death claims, was in reality levied to create or repienish mortuary 
fund. Ibs vs. Hartford Life Ins. Co. (Minn.) 

An assessment for loss occurring during the term of a mutual policy may 
be made against the policyholder after its expiration and this 
though the policy limits life of the lien of an assessment on prop- 
erty of the policyholder to the term of the policy. Mutual 
Security Co. vs. Sidney Blumenthal & Co. Inc. (Conn.) 952 

Mutual company may include in assessment for losses reasonable esti- 
mated sum to cover cost of collection of assessments, ete. Within 
enarter of inutual company providing for assessment “ratably on 
the basis of the cash premiums paid” the cash premium is the 
one provided for in policy and not the net premium after deduction 
refunds. Mutual Security Co. vs. Sidney Blumenthal & Co. Inc. 
(Conn. ) tet Lees. nk aaa ee 

President of a mutual company being a director, ‘there is no difference 
between the provisions of the charter and by-laws that Assessment 
should be made by the “board of directors” and that of the policy 
that it hould be made by ‘“‘the president and directors.” Mutual 
company can make one assessment to cover several! losses and one 
having had two policies | each in force part of time of such losses 
it may make a single as ssment against him for gross sum due. 
Mutual Security Co. vs. Sidney Blumenthal & Co. Inc, (Tonn.). 952 

Held, that the “‘cash on hand” which the auditing committee was re- 
quired to verify was the cash on deposit in the bank as shown 
by the books of the bank, and where the committee merely ex- 
amined the treasurer’s bank book and check book without making 
any inquiry at the bank and thus failed to discover a defalcation, 
the insurer was not liable. Atlantic City Aerie No. 64, Fraternal 
Order of Eagles vs. International Fidelity Ins. Co. (N. J.) 

Assessment having been made a month after affirmance of judgment 
against company for losses following protracted negotiations it 
cannot be said as a matter of law that it was not within reason- 
able time though three years after expiration of policyholders’ 
policy. Vote of directors is prima facie evidence of reasonableness 
oL estimated sum adued to assessments. Mutual Security Co. 
vs. Sidney Blumenthal & Co. Ine. (Conn.) 

Assessment having been made a month after affirmance of judgment 
against company for losses following protracted negotiations it 
cannot be said as a matter of law that it was not within reason- 
able time though three years after expiration of policyholders’ 
policy. Vote of directors is prima facie evidence of reasonableness 
of estimated sum added to assessments. Mutual Security Co. 
vs. Sidney Blumenthal & Co. Ine. (Conn.) 


REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS. 


That an insurance company had, without plaintiff’s consent, trans- 
ferred, on its books or elsewhere, her interest in a policy to 
some other person, does not constitute the basis of an action 
for the return of the premium. Lewis vs. L. & L. Fire Ins. Co. 
OCR... Xs) vee 131 

Where, through the false representations of an insurance ‘agent, plain- 
tiff was induced to accept a policy and pay premium thereon, 
his acceptance and retention of the policy which correctly stated 
the terms of the contract will not estop him from maintaining 
an action to recover such premium. In an action to recover 
premium on above, evidence held insufficient to support the 
verdict for plaintiff. In an action against an insurance company 
to recover premium paid on a life policy alleged to have been 
induced by fraud, defendant, which carried insurance on plain- 
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tff’s life for five years, is entitled to compensation therefor 
on recovery by plantiff. Provident Sav. Life Assur. Soc. of N. Y. 
vs. Shearer (Ky.) deceseces cecccce 

Where insured in a fire policy breaches a ‘warranty, so as to render the 
policy void, he may not recover any part of the premium; in- 
surer being without fault is not liable for any part of premium 
on policy where insured has breached a warranty. Elder vs. 
Federal Ins. Co. (Mass., 

Action to recover premiums paid by plaintife to life company on policies 
issued in name of another, evidence not sufficient to show non- 
delivery to insured but were in fact delivered to plaintiff who had 
no insurable interest and who was misled by broker into belief that 
same was written for her benefit. Monast vs. Manhattan Life 
Ins. Co. (R. 

Representations by soliciting agent as to necessity of taking ‘additional 
insurance to secure loan on policy and other representations do 
not bind company, and where insurance company fails to write 
insurance, right of action for return of premiums is vested in 
customers and not in brokers. Burns & ow Real Estate Co. 
vs. Phila. Life Ins. Co. 

In an action by an indorsee before maturity of a note for pfemiums on 
insurance policies defendant, who does not set up defence of 
failure of consideration, may not by parol evidence contradict the 
applications, calling for the identical policies delivered to him. 
Equitable Trust Co. of New York vs. Fitzsimmons (N. Y.) -1309 

Where insurance company issued a policy for less than regular pre- 
mium in violation of statute prohibiting discrimination, and ac- 
cepted premiums at reduced rate for several years, and then can- 
celed policy as illegal under statute, insured and insurer were 
not in pari deticto, and the offense of the insurance company 
being but malum prohibitum, insured was entitled to recover 
premiums paid as money received to his use. Robinson vs. Se- 
curity Life & Annuity Co. (N. C. 


VII. Assignment and Other Transfer of Policy. 
(A) NATURE OF RIGHT IN GENERAL. 


Insurance policies are assignable in same manner as other choses in 
action. Prentice et al. vs. Security Ins. Co. et al. (Tex.) 

Love and affection was a sufficient consideration to support a policy- 
holder’s assignment of the policy to his mother and sister. 
Northwestern Mut. Life Ins. Co. vs. Wright (Wis.) 

Endorsement of assignment may be made after death if neither party 
is injured. Tompson vs. Equitable Life Assur. Society of the 
UU. 8 (&. Cc. 


FORM, REQUISITES, AND VALIDITY OF ASSIGNMENT. 


A showing by the pleadings of an assignment prima facie void places on 
the defendant who asserts its validity the onus of showing such 
facts as will render it valid and binding. Locke vs. Bowman 
(Mo.) eccee 

One who subscribes his “name to a “written contract at the “place “usual 
for obligors in such paper is bound by its terms as a written agree- 
ment, though his name may not appear in the body of the instru- 
ment. Carson vs. Natl. Life Ins. Co. et al. (N. C.) 

The facts sufficiently showed an intention to pass title to assignees, al- 
though insured retained possession of the policy. Northwestern 
Mut. Life Ins. Co. vs. Wright (Wis.) 

The delivery of one of the duplicate assignments to the company was 
sufficient delivery to the assignees. Northwestern Mut. Life Ins. 
Co. vs Wright (Wis.) 

Mailing of assignment of interest to company is sufficie delivery of 
that assignment to make same valid. Dunlevy vs. N. Y. Life. 
Ins. Co. et al. (U. S. 

Assignor’s continuance of payment of premium no evidence of the in- 
validity of the assignment. Dunlevy vs. N. Y. Life Ins. Co. et al 
(U. 

Illegal assignment. Under evidence there was nothing in contention 
that plaintiff entered into scheme to defraud life company... 
Empire Life Ins. Co. vs. Mason et al. (Ga.) 


RIGHTS, LIABILITIES, AND REMEDIES: OF PARTIES. 


An assignor of a policy of life insurance is not estopped to set up his 
title as against the assignee, contrary to the ordinary rule re- 
garding the right of a pledgor of personalty to set up his title 
against the pledgee. Locke vs. Bowman (MO.)..cccesecceeeeese 

In an equitable proceeding to redeem a policy of life insurance as- 
signed absolutely, unnecessary for plaintiff to allege and prove 
a tender before suit of the amount of the debt necessary to be 
paid in order to redeem the policy. Locke vs. Bowman (Mo.).. 

Where a policy of fire insurance was never accepted by the insured or 
by any one for him, and no premium was paid or agreed to be 
paid thereon prior to the loss, an assignee, with knowledge that 
the delivery of the policy was unauthorized and that on failure 
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to pay premium it was automatically canceled, was not en- 
titled to recovery. Polk vs. State Mut. Fire Ins. Co. (Tex.).. 448 

In a proceeding to determine whether the proceeds of a life insurance 
policy belonged to the insured’s estate or to that of his sister, 
party contesting validity of assignment had the burden of proving 
such contention. In re Phillips’ Estate,—Appeal of Fidelity Title & 
Trust Co. 

Rights of daughter | as assignee upheld against testimony that assignor 
did not read assignment before signing it. Dunlevy vs. N. Y. 
Life Ins. Co. et al. (U. S.) 

On the facts, held evidence showed that assignment was to secure ex- 
isting indebtedness on which brother was surety and not to secure 
an indebtedness subsequently created. Ward et al. vs. Ward 
(Ky.) 

The rule of strict construction in favor of sureties has been repudiated 
in so far as the liability of paid sureties is concerned. Northern 
Pac. Ry. Co. vs. Fidelity & Deposit Co. of Md. et al. (Wash.)....1668 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


{A) CANCELLATION BY INSURER. 


The cause of action is based on section 122 of the Insurance Law, 
which provides that a fire insurance company shall cancel any 
policy of insurance upon the request of the insured, and shall 
return the amount of the premium paid, less the short rate pre- 
mium, so far as any interference by the original assured may be 
concerned, the mortgagee holds an independent contract with 
the insurer. Lewis vs. L. & L. Ins. Co. (N. Y.). ercccsccce S08 

Where an agent of an insurer with authority to issue fire ‘policies and 
collect premiums issued a fire policy to applicant therefor, de- 
livered it to him and received the premium and reported the 
same to insurer, who thereafter notified the agent that the rate 
was inadequate, and, unless a higher rate could be procured, he 
should take up the policy and return it for cancellation, the 
policy in the absence of any notice to insured, was valid. Water- 
loo Lumber Co. et al. vs. Des Moines Ins. Co. (Iowa).......... 

An insurer on a fire policy issued by its agent with his authority to 
issue policies and collect premiums may not relieve itself from 
liability for loss already incurred by inducing insured to receive 
the policy of another company issued without authority, and af- 
fording no indemnity. Waterloo Lumber Co. et al. vs. Des Moines 
Ins. Co. (Iowa) wtecccccesccece 

On the cancellation of the policy, the ‘insured is. entitled to the un- 
earned premium. Hanford et al. vs. Toledo Fire & Marine Ins. 

Co. (Wash.) 283 

The substance of the contract on the point under consideration is that 
the insurance company will pay $5,000 and in addition thereto 
all costs and expense of litigation, unless it elects to pay the 
$5,000 and settle without litigation any claim asserted against 
the assured. If it does so elect then the words of the contract, 

“it shall not be liable for further expense of litigation after such 
payment shall have been made.” A¢tna a — Co. vs. nee 
Green Gaslight Co. (Ky.) Ae 333 

A fire policy in standard form stipulating i 
1905, § 4760, that it shall be canceled at “any time at the re- 
quest of insured or by insurer by giving five days’ notice, is 
canceled where insured requests a cancellation and communicates 
the request to insurer, and no action on the part of the insurer 
is required. Roberta Mfg. Co. vs. Royal Exch. Assur. Co. et al. 

(N. C.) 407 

Defendant had the right to cancel the policy and the renewal of same 
on notice as provided in the policy, and too, without returning 
the premium for the renewal, none having been paid. Gruen vs. 
Standard Life & Ace. Ins. Co. of Detroit, Mich. (Mo.) 

Where the insured is a foreign corporation, a proper notice and re- 
turn premium mailed to insured are sufficient to effect cancella- 
tion. Proper notice mailed to insured, or delivered to agent, with 
return premium is sufficient to effect cancellation for foreign cor- 
poration. L. & L. & G. Ins. Co. Harding (U. S.)... 

Broker is agent of party seeking insurance until insurance is procured 
when he ceases to be agent of insured. Cheshire Brass Co. vs. 
Wilson. (Conn.) 677 

If plaintiff’s claim is correct, that the defendant ébinined the rebate by 
fraud, it was fraud practiced on the insurance company, to whom 
alone he is answerable. Cheshire Brass Co. Inc. vs. Wilson. 
(Conn.) 

Policy covering two different buildings. Insurance on one may be can- 
celed, buildings being separable. German Mut. Fire Ins. Co. vs. 
Weikel (Ky.) 

Where a policy provided separate amounts of insurance on separate 
buildings, the company could, pursuant to a provision of the policy, 
cancel the insurance on one of such buildings for failure to keep 
it in repair, the insurance on the buildings being separable. Ger- 
man Mut. Fire Ins. Co. vs. Weikel. (KY.)...c.ccceccccccccccscccecSll 
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Held, that the company was bound to give five days notice of cancella- 
tion to the mortgagee. Rawl vs. American Cent. Ins. Co. (S. C.) 
Letter of explanation by local agent to insured which in addition stated 
“‘we will cancel this policy to-morrow,” etc., sufficient. Notice of 
general agent to local agent directing cancellation does not cancel 
policy; policy providing that five days’ notice to insured was essen- 
tial. Notice of cancellation must be unequivocal. Where policy 
provides for five days’ notice of cancellation, policy remains in 
force for five full days after receipt by insured of notice, even 
though such notice gave but one day’s time. Commercial Union 
Fire ins. So. V8. Hime CAPEK.) cccccccscccccvcccccevescnscescvece 

Right of cancellation can only by exercised when reserved in policy and 
in manner provided for. Commercial Union Fire Ins. Co. vs. 
King. (Ark.) 

Cancellation notice must express clear and unequivocal action on 
the subject of cancellation. Letter from agent to insured 
informing him of company’s desire without tender of unearned 
premium does not constitute cancellation; moreover, policy could 
not be canceled without placing insured in statu quo by 
returning or offering unearned premium. Payne et al. vs. 
President, etc. of Ins. Co. of No. America (Mo.) 

Where in attempting to cancel a policy, company did not offer to 
return unearned premium, a letter written company’s agent by 
insured stating that if agent could place insurance in another 
company, he might do so did not authorize agent to hold 
unearned premium as agent of insured, but merely gave insurer 
the option of procuring a new policy in another company, 
instead of tendering unearned premium. Payne et al. vs. 
President etc. of Ins. Co. of No. America (MO0.)...ccccccvcccecce 

Where letter written insured was insufficient as cancellation, a 
letter written insured stating that if company would not 
carry it any longer and company’s agent could place insurance 
in any other company, it might do so, and conversation between 
insured and agent relative to search for policy in which agent 
stated that old policy would stand, until it could be changed, 
was not a waiver by insured of an unequivocal notice of can- 
cellation, Payne et al. vs. President etc. of Ins, Co. of No. 
America (Mo.) 

When defense is upon grounds of cancellation burden of proving deliv- 
ery of letter of cancellation is upcn company. Commercia! Union 
Fire Ins. Co. vs. King. (Ark.) 

Where insurer on making a loan to policyholder insists that on 
default of payment the policy itself might be canceled for much 
less than its value, it was held that such cancellation was abso- 
lutely ineffective. Insured, may under such circumstances either 
sue in conversion or rest upon the assumption that the policy is 
in full force and effect. Palmer et al. vs. Mutual Life Ins. Co. 
of N. Y¥. (Minw.).ceces oe 

Agency to procure fire insurance does not necessarily confer power to 
cancel insurance, but such agency terminates when the insurance 
is procured and policy delivered to the principal. Interstate Fire 
Ins. Co. vs. Nelson (Miss.) cece 

An agent employed merely to procure insurance has no impiied author- 
ity to cancel or accept operative notice of cancellation. Condon 
vs. Exton-Hall Brokerage & Vessel Agency (N. Y.) 

Stipulation of fire policy authorizing insurer to cancel policy on tender- 
ing pro-rata unearned premium is for benefit of insured, and he 
may waive requirement of tender. Where insured, in a fire policy 
stipulated for its cancellation by insurer tendering the pro rata 
unearned premium, is for benefit of insurer to cancel, and volun- 
tarily surrendered the policy for that purpose, policy was can- 
celed, though insurer did not tender the unearned premium. 
Hancock vs. Hartford Ins. Co. (N. Y.) 

Beneficiary in life policy is estopped from rting any rights under 
policy where with full knowledge she acquiesced in acts and con- 
duct of insured and insurer amounting to an agreement for its 
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cancellation. Missouri State Life Ins. Co. vs. Hill. (Ark.)....1468 


Action on life policy. Evidence held, to show agreement between in- 
surer and insured that policy be canceled. Missouri State Life 
Ins. Co. vs. Hill. (Ark.) 

Brokers employed by insured to keep property insured in such com- 
panies as they inight select, etc., were general agents. Refusal to 
accept reduced rate amounts to cancellation relieving companies 
from giving notice Northern Assur. Co. et al. vs. J. J. Newman 
Lumber Co. (Miss.) 


SURRENDER, CANCELLATION, OR ABANDONMENT BY INSURED. 


Agency to procure fire insurance does not necessarily confer power to 
cancel insurance, but such agency terminates when the insurance 
is procured and policy delivered to the principal. Interstate Fire 
Ins. Co. vs. Nelson (Miss.) a 

Where life contract on assessment plan gives insured a reasonable 
remedy to redress, he must exhaust that remedy before resorting 
to courts; failure to do so is abandonment of policy. Easter vs. 


sovcccccccckSee 


Brotherhood of American Yeomen (Mo.)... covecccccckned 
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Brokers employed by insured to keep property insured in such com- 
panies as they might select, etc., were general agents. Refusal to 
accept reduced rate amounts to cancellation relieving companies 
from giving notice. Northern Assur. Co, et al. vs. J. J. Newman 
Lumber Co. (Miss.) soe ee cbceusene 


(C) RESCISSION. 


Where a member was notified in accordance with statute that the in- 
surance on one of the buildings covered by his policy was can- 
celed, more than 30 days thereafter the entry was made on the 
books of the company, he had actual notice of the cancellation of 
his policy. German Mut. «re Ins. Co. vs. Weikel. (Ky.)........ 

Finding that insured wilfully misrepresented his age supported by 
evidence that on several occasions prior to application applicant 
had given date of birth as being several years earlier, for if 
he did not know his age it was his duty so to state. Home Life 
Ins. Co. vs. Zuribowitz (R. I.) 


Avoidance of Policy for Misrepresentation, Fraud, or Breach of 
Warranty, or Conditions. 


A GROUNDS IN GENERAL. 


Statutes providing all statements in an application for an insurance 
policy shall be deemed representations, and not warranties has 
no application to a life policy where insured made no application 
for, or statements to obtain the policy. Independent Life Ins. 
Co. of Amer. v8. Rider (Ky.)..cccccccccccvcee eovvccccvecccseces 

Statutes providing that no misrepresentation made in obtaining life in- 
surance shall be deemed material or render the policy void, “‘un- 
less the matter misrepresented snall have actually contributed to 
the contingency or events on which the policy is to become due 
and payable,” has no application to a suit to avoid the policy 
during the life of the assured. Pacific Mut. Life Ins. Co. of Cali- 
fornia vs. Glaser et UX. (MO.)...cccccccce covccccccccecccccccce 

Under statute providing that no misrepresentation shall be deemed 
material or render policy void unless it shall have contributed to 
death of insured, the provisions in a life policy that proof of actual 
age may be required in proof of death and the amount payable 
shall be the insurance which the premiums would have purchased 
at true age are unenforceable. Metropolitan Life Ins. Co. of 
N. Y. vs. Stiewing. (Mo.) Ore 086. ORE .40.nee 

Statute declaring that misrepresentation shall not constitute a defense 
unless material includes all contracts or policies issued or con- 
tracted for within the state, whether by assessment or other 
companies. National Life Assn. vs. Hagelstein. (Tex.).......... 980 

Requirements of statute cannot be evaded by endorsing contrary 
— on. policy. Continental Casualty Co. vs. Owen 
(Okla.). Ccenenesaccsene 

Statute which provides that statements shall be deemed representa- 
tions and not warranties is remedial in its nature and within 
police power of state. Continental Casualty Co. vs. Owen 
(Okla.). éevevce seceeseeckeee 

Misrepresentation renders policy” void on “account of fraud while non- 
compliance of a warranty operates as ae breach of contract. 
Owen vs. U. S. Surety Co. (Okla.). « coe ek OOS 

Insurance company could not resist recovery on life policy by reason of 
alleged representation in an application for a different policy. 
Aaronson vs. New York Life Ins. Co. (N. Y.) 

Under statute providing that no misrepresentation in securing a policy 
of insurance on the life of any person should be deemed material 
unless the matter shall have actually contributed to the contin- 
gency or the event on which policy is to become due there is no 
distinction between a mere ‘‘misrepresentation” and a ‘‘fraudulent 
misrepresentation,” the statute applying to both equally. Conner 
vs. Life & Annuity Assn. (Mo.) 

Risk determined mainly upon medical examination, and not upon 
answers made by applicant. New York Life Ins. Co. vs. Moats. 
(U. 

At common law false answers to questions vitiated contract without 
reference to ‘juestion of good faith or materiality. Grand 
Fraternity vs. Keatley. (Del.) ‘ 

It is enough to show misstatements as to insured’s health In order to 
prevent recovery. Prudential Ins. Co. of America vs. Sellers. 


Where answers are to be construed as representations they need only be 
substantially true. Prudential Ins. Co. of America, vs. Sellers 


Misrepresentation will not avoid policy, unless material and substantially 
untrue. Mutual Life Ins. Co. of N. Y. vs. Morgan. (Okla.) 

Misstatements concerning the consulting of physicians held material 
to risk. Grand [Fraternity vs. Keatley (Del.) 

Fraud is not a defense to a policy, unless the statement claimed to be 
fraudulent is contained in an application upon or attached to the 
policy. New York Life Ins, Co. vs. Hamburger. (Mich.)........ 786 
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Where policy contains no recital that it is issued in consideraion of ap- 
plication therefor which is made a part of contract, false repre- 
sentations made to induce issuance of policy whether oral or in 
a paper not attached thereto if material may be relied on by in- 
surer to defeat recovery. Aaronson vs. New York Life Ins. Co. 
cae. wed -1287 

Misrepresentation renders policy void on account of fraud while non- 
compliance of a warranty operates as express breach of contract. 
Owen vs. U. S. Surety Co. (Okla.) oo0e eo L068 

Answers as to previous disease, representations and not warranties. Re- 
quired only to answer in good faith. N. Y. Life Ins. Co. vs. 
Moats. (U. 8S. 

Statements in application are representations only where application is 
not incorporated in policy. Mutual Life Ins. Co. of N. Y. vs. 
Morgan. (Okla.) 


MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


It is not a defense to an action on a marine policy to recover the value 
of a portion of a lumber cargo jettisoned that the measurement of 
the cargo, correctly given in the policy, was understated in the 
bill of lading because of a custom of the shipper, in case of dressed 
lumber, to allow for the reduction in bulk by reason of the dress- 
ing, Where the insurer is protected from any increased risk 
from overloading by a warranty of seaworthiness in the policy. 
Whether or not such practice of shippers, if general, or in the 
particular case, if known to insurers, would influence them in 
accepting or rejecting a risk, is not a matter for expert testi- 
mony, since it is not a question of general usage, but one to 
determine in each case by the particular underwriters; and a 
policy cannot be invalidated after a loss because the insurer was 
not advised of the facts. Granger et al. vs. Prov.-Wash. Ins. 
Cea. (XN. X, ee 

Burglary insurance. There must be visible marks. Rosenthal et al. 
vs. American Bonding Co. of Baltimore (Md.).. we 

The words ‘“‘warranted by the assured that the within described build- 
ing is occupied exclusively for dwelling purposes by not more 
than two families.”” Stamped on the face of a tire policy when 
for dwelling purposes. De Noyelles vs. Delaware Ins. Co. of 
Phila. (N. Y. 

A vendor of a stock of merchandise, who places the vendee in posses- 
sion with authority to sell at retail, is not the unconditional and 
of assured’s warranty that he had not been refused insurance 
by any other company, though he made his statement in good 
faith. Pacific Mut. Life Ins. Co. of California vs. Glaser et ux. 

Warranty ‘embodied in application not ‘dependent “upon negotiations in- 
corporated in application. Elder vs. Federal Ins. Co. (Mass.).. 

Where fraudulent representations are pleaded in defense to an action 
on a life pelicy, it must be shown that the false statements relied 
on were made with intent to deceive, and that they related to 
matters intrinsically material to the risk. Empire Life Ins. Co. 
WO. GOO (AIR) .ccccccccccccce seccesese sevscecesese cecscesece 

Where an insured, through no misapprehension or ignorance, signs an 
accident insurance application which makes false statements 
material to the risk, he cannot recover on the policy. Hoke vs. 
Nat. Life & Acc. Ins. Co. (Miss.). eee 

A representation is a statement by insured. ‘which is ‘material to the 
risk, while a warranty is any statement, whether material or not, 
which the parties have expressly agreed is true. Kasprzyk vs. 
Metropolitan Life Ins. Co. (N. 

If misrepresentations were material, it Ww as unnecessary to show actual 
fraud to avoid the policy. Kasprzyk vs. Metropolitan Life Ins. 
Co. (N. ° ceccccccce 

Where bank president answered questions of surety company which 
were to be taken as basis of bond guaranteeing fidelity of 
cashier, law imposed upon him duty of disclosing facts as 
known or discoverable by ordinary care. Where such answers 
were material and false and were reckless!y made upon cashier's 
own statements, without personal knowledge of inquiry, though 
a slight degree of care would have disclosed their falsity, a 
fraud was perpetrated on surety company which avoided its 
bond. Bank of Hardinsburg & Trust Co. et al. vs. American 
Bonding Co. of Baltimore, Md. CPi} o00 

The term “material to risk’’ relative to horse insurance policy defined. 
Indiana & Ohio Live Stock Ins. Co. vs. Smith. (Tex.) 

If property insured be personal property and no written application is 
required or made, and no information or notice given insurer or 
its agent, and no inquiry or representation by insured respecting 
existence or non-existence of chattel mortgages or deeds of trust 
on the property, and insurer at or before the delivery of the policy 
has had no information concerning same, and the insured accepts 
the policy, with the affirmative warranties therein against incum- 
brances, which by terms of policy will render it void, contract will 
be enforced according to its terms in absence of waiver; and oral 
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evidence of prior or contemporaneous oral agreements will not be 
received to vary or contradict terms of policy. Though existing 
chattel mortgage or deed of trust be void as to creditors being 
good as between the parties, it will constitute a breach of war- 
ranty, voiding the policy unless waived by insured. Oliker vs, Wil- 
liamsburgh City Fire Ins. Co. (W. Va.) -1346 
Where ground on which house of insured was situated was owned partly 
by others than insured, and policy contained a provision, as re- 
quired by law as to sole and unconditional ownership, policy 
would be void unless otherwise agreed in an endorsement on the 
policy. Provision which penalizes insurance companies for failure 
to make statement in their policies as to unconditional ownership 
must be construed according to its language as making a policy 
containing such provision, and lacking such endorsement, under 
such circumstances void. Where policy covers a house and also 
personal property, and insurance on house is void because of lack 
of endorsement as required by policy as to sole ownership, in- 
surance on personal property is not rendered invalid, as the 
two parts are severable. Oatman et al. vs. Bankers’ & Merchants’ 
Mut. Fire Relief Assn. (Ore.) 
properly excluded as immaterial testimony relative to what 
classification company would have placed insured in, under the 
evidence. Question of change of occupation. Scott vs. Pennsyl- 
vania Casualty Co. (Pa.) osennee 
A fraudulent statement by insured is a statement known to be false. 
Kasprzyk vs. Metropolitan Life Ins. Co. (N. Y.).... 607 


A representation is not a part of the contract, “but only an induce- 
ment to make it.” and will not invalidate the insurance unless 
in a matter material to the risk. A warranty is a part of the 
contract and must be strictly true, whether material to the risk 
or not. Pacific Mut. Life Ins. Co. of California vs. Glaser et ux. 

Whether statements by insured to induce insurer to issue a policy are 
warranties or representations depends on the language in which 
they are expressed. A warranty being a part of the contract it- 
self as contradistinguished from a ie oeRSaiR PN eee 
Life Ins. Co. vs. Johnson (Ark.) coewce 

Cancellation of a life policy may be had ‘in| a suit. in| equity ‘on the 
ground of mistake as to fact material to the risk for breach 
sole owner of the merchandise, and a policy of insurance issued 
to him is void, within the provision of the policy that it should 
be void “if the interest of the insured be other than uncon- 
ditional and sole ownership,” not withstanding a provision in 
the contract of sale that the title to the merchandise should 
not fully pass until the note given for the purchase price was 
paid. Phenix Ins. Co. of Brooklyn, N. Y., vs. Quinnette.— 
Mercantile Fire & Marine Ins. Co. of Boston vs. Same.—Queen 
Ins. Co. of America vs. Same (Okla.). ees 

Where the insured has concealed or misrepresented any material fact, 
and the facts are that the insured property has been assigned to 
pay creditors, concurrent insurance, not allowed by the policy, 
has been taken out, and there are incumbrances on the property, 
and all of which have been concealed, any one of such facts is 
sufficient to bar recovery on the policy. Roper et al. vs. Nat. 
Fire Ins. Co. of Hartford et al. (N. C.). okees 

It was conceded that he was born without fingers on his right ‘hand, 
there was a sufficient breach of warranty to avoid the policy. 
Lynch vs. Travelers’ Ins. Co. (Me.)........ 


MATTERS RELATING TO PERSON INSURED. 


Misrepresentation as to age relieves company of liability. Logia Su- 

prema De La Alianza Hispano-Americana vs. De Aguirre (Ariz.) 498 
Insurer cannot claim forfeiture because of misstatement of insured’s 

age “inadvertently inserted in policy by agent.” Fidelity & Cas- 

ualty Co. vs. Meyer (Ark.) ae ivassee GON 
Policy was not void for false statement in the application; “supervision” 

not necessarily excluding all manual work. Peterson vs. Time 

Indemnity Co. (Wis.) .. 643 
The word “practice” must be construed as naming custom, “habit. 

jury was justified in finding that his answer under the evidence is 

this case, was literally true. Columbia Life Ins. Co. vs. Tousey 

(Ky.) cccccce FO 
Where by the terms of the policy a false answer is made a warranty, it 

vitiates the pe even though made in good faith. Pacific Mut. 

Life Ins. Co. vs. O’Neil. (Okla.) coscse OOS 
Illiteracy may be ‘an excuse for misrepresentation as to name. Coplin 

vs. Woodmen of the World. (Miss.) éucenccaameee 
Mississippi statute provides that misrepresentations “as “to” age do not 

invalidate policy but merely limit recovery. — vs. Woodmen 

of the World (Miss.). concectenn 
Under the statute a misrepresentation as to the correct. and temperate 

habits of insured would not render the policy void unless matter 

misrepresented actually contributed to death of insured. Harms 

vs. Fidelity & Casualty Co. of N. Y. (Mo.)......... 
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(3) A recovery may be had on the death of the assured, if it appear that 
he had reason to believe, and did believe, that at the time he 
was in good health, though it subsequently develops that this was 
not in fact his condition, for his statement was not unqualified, 
but only to the extent of his knowledge and belief. Smith vs. 
Prudential Ins. Co. (N. Jidecccccsccce coccccccvesccsccccsescce 

The burden of showing that his answer, “I am in good health,” was not 
true is upon the company. Columbia Life Ins. Co. vs. Tousey. 
(Ky.) 

Held, that 
matters vital to the risk and rendered policy void. Kasprzyk vs. 
Metropolitan Life Ins. Co. (N. Y.) 

A condition in a life insurance policy that it shall not be binding upon 
the insurer unless on the date of its delivery the insured was in 
sound health applies only to unsoundness of health arising after 
the application and medical examination, in which case the insurer 
must rely alone on the statements in the application to avoid a 
recovery, and is unavailable as a defense unless it is shown that 
the insured’s disease developed between his applications and the 
time when the policy was delivered. Modern Woodmen of Am- 
erica vs. Atkinson (Ky.)........ ceeceesscoes 

Misrepresentations as to number of applicant’s brothers and sisters 
where assured did not attempt to deceive were immaterial. 


978 


Coplin vs. Woodmen of the World. (Miss.) cweeeene 


Where insured stated that he had been under care of physician some 
six months but when in fact he had visited specialists one week 
prior to application representation was false. Aaronson vs. New 
York Life Ins. Co. (N. Y.) caae 

Where in an action on a life policy ap me of 
physician who had attendeu him a short time prior to his appli- 
cation and whom he had consulted for serious disorder, possibly 
connected with cause of death, court should have instructed as a 
matter of law false statements were material and policy void 
under provisions to that effect if statements in application were 


ececee ch Z8F 


untrue. Rigby vs. Metropolitan Life Ins. Co. (Pa.).... - 1236 


Fraud not made out by failure to disclose hereditary insanity in absence 
of showing that insured had such knowledge—question in appli- 
cation construed as inquiring concerning physical ailments and 
not insanity. South Atlantic Life Ins. Co. vs. Hurt’s Adm’x 


(Va.) +++. 1583 


Temporary indisposition at time of acceptance of policy will not avoid 
policy, although he represents in application that he is in good 
health, and though it is agreed that policy shall not take effect 
unless delivered while applicant is in good health. Mutual Life 
Ins. Co. of N. Y. vs. Morgan. (Okla.) 

Where policy insured against hernia requiring operation, predisposition 
to hernia not a breach of warranty that insured was free from any 


functional or organic disease. Hilts vs. U. S. Casualty Co. (Mo.).1788 


Held, under the facts stated insured did not make a false answer to 


question concerning hernia. Hilts vs. U. S. Casualty Co. (Mo.)..1788 


“Tllness’” means disease or ailment of such character as to affect 
general soundness and healthfulness of the system seriously, 
and not merely temporary indisposition. Prudential Ins. Co. of 
America vs. Sellers (Ind.) 

In Indian Territory, prior to statehood, the fact that insured had con- 
sulted several physicians within five years before policy was 
written, would not avoid policy, provided such consultation 
was in reference to slight and temporary illness. Mutual Life 
Ins. Co. of N. Y. vs. Morgan (Okla.) 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, 


or Conditions Subsequent. 


(A) GROUNDS IN GENERA. 


Under the provisions of insurer’s receipt and of a note given to extend 
a policy until default in payment of the note when all rights 
thereunder should cease and the policy be ipso facto null and 
void, failure to pay the note at maturity forfeited the policy. 
Security Life Annuity Co. of Amer. vs. Underwood (Tex.)...... 

Where an insurance policy on mortgaged property provided that the 
mortgagee’s rights should not be affected by the insured’s neg- 
ligence, the insured could avoid liability to the mortgagee 
only by showing some act of forfeiture by the mortgagee. 
The right of a mortgagee, under an ordinary loss payable 
clause of a fire insurance policy, as distinguished from the 
New York and New Jersey standard mortgage clause, were no 
greater than those of the insured mortgagor, and a violation of 
the conditions of the policy by the insured forfeited also the 
mortgagee’s right under the policy. Roper et al. vs. Nat. Fire 
tne. Co. Of Hartford et al. (NM. C.).ccccoscecsncce osceve 

Notice is not required prior to maturity of notes for premium. O’Brien 
va. Tete. Cat. ce SOS. OO. GO. Di diie cdi cecneccvcncccncevccuas 
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Provisions in fire policy which avoided it upon breach of certain 
conditions, merely allows it to be voided at insurer’s option. It 
is insurer’s duty, after breach, to act with reasonable promptness, 
notifying insured of its election and tendering back the unearned 
premium. Western Ins. Co. vs. Ashby. (Ind.)...... - 1169 

It is within the power of the Legislature to prescribe the form of a 
contract, and also to give it a form and construction different from 
that which would be given it by the courts—construction of Sec- 
tion 34 of Insurance Code. E. H. Stanton Co. et al. vs. Rochester 
German Underwriters’ Agency. . 

Representations as to good health are not continuing representations 
covering period between date of application and delivery of 
policy where not specifically provided for. N. Y. Life Ins. Co. 
vs. Moats (U. 


MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


Notice of an intention to cancel the policy need not literally follow the 
words of the statute to be effective. Flint vs. Provident Life & 
TrORt Ca, CN. Zed ccncvdsscnsecccasvacdcdctoecdtebeoveustaanee san ee 

“Watchman” in marine insurance Manheim Ins. Co. vs. Charles 
Clarke & Co. (Tex.) Ciwevieds SheeeVaa elaaceianeueee 


Held that the conveyance did not affect the company’s liability, since 
it was fair to assume that if it had continued to have policies 
issued, they wouid have been for only one year, and an act avoid- 
ing one policy would not avoid subsequent policies. Common- 
wealth Fire Ins. Co. vs. Obenchain et al. (Tex.).....ceeccecceece 

Held that, as contracts to insure are personal, an assignment to and 
assent of the grantee was necessary to transfer the policy, so 
that the mere transfer of the property would not carry such 
policy with it, so as to avoid the policy later issued. German 
Fire Ins. Co. of Indiana vs. Greenwald (Ind.).......scececceees 

It is not to be presumed in the absence of any express agreement on 
the subject, that, when the owner effects an insurance on his 
building, he has deprived himself of the right to use it in the 
common and ordinary mode, including the right to make all 
proper and reasonable repairs. The court left it to the jury to 
find whether or not the repairs made by the county commis- 
sioners were reasonably necessary fos the preservation and main- 
tenance of the building. Lebanon Co. vs. Franklin Fire Ins. Co. 
of Phila. (Pa.) 

Where a fire occurs from the usé of gasoline in a gasoline torch in 
the burning off of old paint on the building insured, and not 
from any explosion of gasoline stored on the premises, the mere 
use of gasoline in the torch will not prevent a jury from re- 
turning a verdict for the insured. Lebanon Co. vs. Franklin Fire 
Ins. Co. of Phila. (Pa.)..... eoccenvevneccoesescoese 
that there was a change in the. interest. of the insured in the 
” subject of the insurance, within the meaning of a provision in 
the policy that it should be void if any change should take place 
in the interest, title or possession of the subject of insurance. 
Phenix Ins. Co. of Brooklyn, N. Y. vs. Quinette.—Mercantile 
Fire & Marine Ins Co. of Boston vs. Same. peer Ins. Co. of 
America vs. Same. (Okla.) optecteeue 

Where the holder of a fire policy, providing that it” shall “be void if 
he is not the unconditional owner in fee simple or if he shall 
make any change in the title, the policy is thereby rendered 
void. Roper et al. vs. Nat. Fire Ins. Co. of Hartford et al. (N. C.) 
that the insurance under the policy ceased on the sale of the 
property to plaintiff, and there having been no approval of the 
transfer of the policy by defendant’s secretary at the time 
of the loss, there was no reattachment of the policy, and the 
insurer was not Hable. Harper vs. Mich. Mut. Tornado, Cyclone 
& Windstorm Ins. Co. (Mich.). 

The adjudication of a mortgagee to “be a bankrupt, being an in- 
voluntary act, did not avoid the insurance upon his interest 
in the property. Roper vs. Nat. Fire Ins. Co. ee Hartford et - 
(N. C.) 

The execution of : 
providing that it should be void if the property “be or become 
cumbered by a chattel mortgage” rendered the policy void. 
Roper vs. Nat. Fire Ins. Co. of Hartford et al. (N. C.) 

Where insured had kept all the invoices of merchandise purchased by 
him and a book of entry in which he entered all sales on credit 
and all cash receipts for sales, from which the amount of goods 
on hand at the time of loss could be approximately established, 
in substantial compliance with the iron-safe clause, he was en- 
titled to recover. American Cent. Ins. Co. vs. Hardin et al. 
Tex.). sees e eee cee eeeseseeeseeee 

Requiring the ‘corporation to. take all “reasonable steps and precautions 
to prevent any loss for which the insurer would be liable, did 
not require it to examine the books of a bank in which the 
treasurer deposited its funds, to ascertain the bank’s financial 
condition. Nat. Surety Co. vs. Western Pac. Ry. Co. (U. 8.).. 
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Notice is not required prior to maturity of notes for premium. O’Brien 
vs. Union Cent. Life Ins. Co. (N. YV.Jeccccccccccccccccscsscsocs 

A fire policy stipulating that insured warranted that the automobile 
covered by the policy shall not be used to carry passengers, a vio- 
lation of the warranty the policy shall be void, is breached where 
with the insured’s knowledge and consent, whether the risk has 
been increased in consequence of the breach is immaterial. Elder 
ve. Federal Ins. Co. (Mams.)..cccccccscecse coscccsccsccscssccccce 

The accepted meaning of “inventory” is a list of property by articles or 
items. Hartford Fire Ins. Co. vs. Walker (Tex.)........seeeeee8 

Notice of an intention to cancel the policy need not literally follow the 
words of the statute to be effective. Flint vs. Provident Life & 
Trust Co. (N. Y.) ececccccce 

The insurer has a right to insist upon “the conditions of the policy that 
the hazard shall not be increased by the insured with impunity. 
Progress Spinning & Knitting Mills Co. vs. Southern Nat. Ins. 
Co. (Utah.) 

An insured building was not vacant merely. because the occupant was 
temporarily absent. Walrod vs. Des Moines Fire Ins. Co. (Iowa.) 

The execution of a deed of trust or mortgage on insured property does 
not constitute either a change of title or change of interest. 
Seyler vs. British Amer. Assur. Co. (W. Va.) Pee eee 

Failure of employer to check over the embezzler’s reports as re- 
quired by the policy releases the insurer. Marion Iron & Brass 
Bed Co. vs. Empire State Surety Co. (Ind.) 

A clause in an insurance policy that the liability of the insurer shall 
cease if building becomes vacant or unoccupied for ten days 
applies where the building becomes vacant by reason of fire and 
suit is on the policy for the second fire, and this is so regardless of 
the clause as to option to repair. Kupfersmith vs. Delaware 
Ins. Co. (N. 

Clause exempting company from liability if building becomes vacant for 
ten days applies where building becomes vacant by reason of fire 
and second fire occurs regardless of “option to repair” clause. 
Kupfersmith vs. Delaware Ins. Co. (N. J. 

The condition prohibiting incumbrances and levies without the consent 
of the insurer declaring the policy to be void in case of a breach 
thereof, is not only legal and conformable to public policy, but 
reasonable and proper. St. Paul F. & M. Ins. Co. vs. Peck (Okla.) 

Insured property had been incumbered by two chattel mortgages with- 
out the knowledge, consent or implied waiver on the part of the 
insurer. Such policy is void. No recovery. St. Paul F. & M. 
Ins. Co. vs. Peck. (Okla.) 

The limitations of actions to one year contained in fire policies of New 
York Standard Form prescribed by statute, not properly a contrac- 
tural limitation but one specially prescribed by Law of Louisiana 
and is governed by rule laid down the prescription is interrupted 
by citation of defendant even in suit before court without com- 
petent jurisdiction. Tracy et al. vs. Queen City Fire Ins, Co. 
—In re Queen City Fire Ins, Co. (La.) 

Where fire policy provided that concurrent insurance should be limited to 
$1,500 insured’s breach of that condition shall void the policy, not- 
withstanding statute which stipulates that statements when not 
material shall be deemed representations and not warranties. 


Harwood vs. Natl. Union Fire Ins. Co. (Mo.) -1002 


Provision in fire policy covering lumber in piles requiring ‘‘continuous 
clear space” of 100 feet between property insured and any 
woodworking or manufacturing establishments, breached by 
maintenance of oil house, barn and elevated driveway within 


that space. Rife vs. Lumber Undwrs. (U. S. evr 


Agreement of company procuring fidelity bond obligating directors 
to verify cashier’s accounts, placed upon them the duty of 
merely exerc ng ordinary care, did not require such investi- 

Live stock temporarily off insured’s farm for purpose of pasturage, cov- 
ered by policy, though provision of constitution specified ‘“‘land in 
possession or employ of owner or his tenants’? such provision being 
merely to designate the property insured. Kinney vs. Farmers’ 
Mutual Fire & Ins. Society of Kiron, Iowa. (Iowa.) 

Where policy of burglary insurance required a private watchman to be 
emploved within the premises insured and described the fourth 
floor of the building as the premises, he could not recover although 
the owner of the building employed a watchman for it and 
another building some distance away. Axe vs. Fidelity & 
Casualty Co. of N. Y. 

Books showing ‘‘all purchases ana sales, both for cash and credit” within 
meaning of a warranty in a fire policy requiring insured to keep 
a set of books showing a complete record of business transacted, 
ete., need only be such as will show these matters to a man of 
ordinary intelligence, but plaintiff's ledger showing the amount of 
cash deposited at the bank at intervals of from one to four days, 
after deducting expenses for each day of the risk preceding the 
fire, is not a substantial compliance with the warranty. Wad- 
leigh et al. vs. Home Ins. Co. et al. (Okla.) 

Inventory provision valid and enforceable. Noncompliance avoids the 
policy. It cannot be revived by taking inventory after expiration 
of thirty days set, and before fire without insurer’s consent. In- 
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surer cannot be compelled to accept invoices of goods in lieu of 
inventory. Hartford Fire Ins. Co. vs. Adams. (Tex.)............1811 
Plaintiff accepted from its cashier a worthless deed, which plaintiff 

afterwards repudiated, and also a note to secure defalcation 
of cashier, prior to defendant’s execution of fidelity bond for him 
did not constitute a violation of provision of bond that if the 
obligee make any settlement with principal for loss thereunder it 
shall be null and void; nor was it within provision that if obligee 
at any time holds concurrent with the bond any other security 
obligee shall be entitled, in event of loss, to claim thereunder only 
such proportion of loss as the amount covered by the bond bears 
to the full amount of the security carried, whether valid or not, 
Prosser Power Co. vs. United States Fidelity & Guaranty Co. 
(Wash.).... ood 


Two-story sample room connected with hotel by covered boardwalk 
used for commercial travelers to display their wares to pros- 
pective buyers and for storage rooms, is within a fire policy cover- 
ing hotel and additions thereto, and subsequent insurance on 
sample room alone is within policy permitting concurrent insur- 
ance to specified amount. Fire policy permitting of concurrent in- 
surance up to specified amount is valid and will be enforced, but 
concurrent insurance in excess of specified amount invalidates 
policy. Interstate Fire Ins. Co. vs. Nelson (Miss.) secncwen cee 


“Concurrent insurance,’’ where not classified, does not limit a policy sus- 
taining same measure of liability, but means insurance running 
with defendant’s policy which to any extent insures same interest 
against the same casualty at the same time. Defendant’s policy 
was not avoided but the fact that plaintiff also procured Lloyds 
insurance and a marine policy covering the same property, but not 
subject to the same liability. Globe & Rutgers Fire Ins. Co. vs. 
Alaska-Portland Packers’ Assn. (U. 8S.) 

Evidence as to examination of cashier’s books, etc, showed sufficient 
compliance with requirements, Prosser Power Co. vs. United 
States Fidelity & Guaranty Co. (Wash.) +1417 


Warranty that foreman’s accounts were checked daily when in fact they 
were not precludes recovery on fidelity policy. Larrimore vs. U. S. 
Fidelity & Guar. Co. (Cal.) «. +1405 
gation of accounts as bank examiner or skilled bookkeeper 
would have made. U. S. Fidelity & Guaranty Co. vs. Foster 
Deposit Bank’s Receiver et al. (Ky.) -. 1088 

Iron-safe and inventory clauses are promissory warranties, breach of 
which prevents reeovery. If inventories and books have been 
kept insured is entitled to recover though they have been lost, 
provided loss has occurred without fault, negligence or desire, 
and where insured has acted in good faith. Western Nat. Life 
Ins. Co. vs. Williamson-Halsell-Frazier Co. (Okla.) «++ -1059 


Provisions in fire policy which avoided it upon breach of certain 
conditions, merely allows it to be voided at insurer’s option. It 
is insurer’s duty, after Breach, to act with reasonable promptness, 
notifying insured of its election and tendering back the unearned 
premium. Western Ins. Co. vs. Ashby. (Ind.) 

Cross transfers of property which resulted in a greater interest in in- 
sured than before, does not affect insurance policy. Foiles vs. 
Detroit F & M. Ins. Co. (Mich.) 

Effect of stipulation in policy in reference to subsequent * mortgage 
annuls the chattel mortgage clause. Manufacturer’s Mut. Fire 
Ins. Co. vs. Swaney et al. (Ind.) 

Chattel mortgag . Security Ins. Co. vs. Laird. (Ala.) 

Inventory provisions were in the nature of conditons subsequent, 
breach of which did not work a forfeiture unless insurer so 
elected, and might be waived expressly or by implication. Pace 
et al. vs. American Cent. Ins. Co. (Mo.) 
insurance obtained without permission of insurer invalidates policy 
unless waived by insurer. Where secretary informed assured that 
it would be necessary to present request for additional insurance 
there was no agreement that permit would be issued. Tilton vs. 
Farmers’ Ins. Co. of Town of Palatine (N. 


Failure of watchman to report every hour as stipulated although 
he promptly turned in an alarm, would not avoid policy under 
statute providing that a breach of warranty which does not con- 
tribute to the loss shall not avoid policy. E. H. Stanton Co., et al. 
vs. Rochester German Underwriter’s Agency. (U. S. 

Policy for $2,500: $1,000 on dwelling and $1,500 on household furniture 
was avoided by chattel mortgage on household furniture, since by 
lessening interest of the insured on property it increased hazard 
as to. dwelling house. McKernan et al. vs. North River Ins. Co. 
(U. -1617 

The plaintiff's bond to the railroad company did not require immediate 
notice to plaintiff of apparent errors in monthly reports of agents 
but applied only to those acts that implied a default, hence the 
sureties were not relieved from liability for his subsequent de- 
faults which plaintiff paid because of railroad company’s failure 
to report a prior shortage. Fidelity & Deposit Co. of Maryland 
vs. Maile et al. (Mich.) 
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Held, under requirements of burglary policy, it is not necessary that 
books should show at the end of every day the exact number of 
articles of each kind in the store; reasonable compliance only 
being necessary. Georgia Life Ins. Co. vs. Friedman. (Miss.)..1810 

Since insured’s actual loss could not be arrived at with any de- 
gree of certainty from his books, there was not a sufficient com- 
pliance and insured could not recover. While the inventory pro- 
vision will not be literally or technically construed, the books are 
insuflicient if the actual value cannot be ascertained therefrom. 
Pheenix Ins. Co. of Hartford vs. Bourgeois. (Miss.)............ 1774 

Owner’s rights could not be changed to his harm by purchaser’s attempt 
to get insurance upon his own interest without owner’s knowl- 
edge. Smith et al. vs. American Ins. Co. (Mich.)............. -1758 


MATTERS RELATING TO PERSON INSURED. 


Held that, when injured, plaintiff was performing an act pertaining 
to the occupation of ‘‘machinist’” and hence could only recover 
$750.00; it not being necessary that insured be “engaged in an 
occupation” classified as more hazardous in order to limit the 
insurance recovered, if he does an act “pertaining” to such oc- 
cupation. Montgomery vs. Continnetal Casualty Co. (La.)...... 148 

“Engage” defined. Ownership of stock in a corporation doing a retail 
liquor business may subject the insured to the penalty of forfei- 
ture. Rauber vs. Mutual Life Ins. Co. of N Y. (N. Y.)........1120 


ASSIGNMENT OF POLICY. 


A mere promise to assign is not sufficient to violate the policy. Manu- 
facturers’ Mut. Fire Ins. Co. vs. Swaney et al. (Ind.)....... 1123 


NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 


Held, that the policy was avoided by default in payment of the ex- 
tension note. Security Life & Annuity Co. of Amer. vs. Under- 
wood (Tex.)........ cienn. Meosawe cotense, sebeseneeee. entarsce OO 
A provision in an “extension note, given for a premium due, and in 
the insurer’s receipt, for forfeiture on account of a default in pay- 
ment is valid, especially in view of express provisions of the 
policy that the amount was payable, ‘all premiums and indebted- 
ness hereon having been fully paid.” Security Life & Annuity 
Co. of Amer. vs. Underwood (Tex.)..cccccccgeccscccccccccscccsee O88 
The evidence on the trial showed that the insured was in life and 
failed to pay a note given for a portion .of the first annual pre- 
mium when the note became due, such failure worked a for- 
feiture of the policy. Stephenson vs. Empire Life Ins. Co. (Ga.) 24@ 
The policy in the case at bar not having been in force for three years, 
the forfeiture clause shculd be read, so far as the plaintiff is con- 
cerned, just as if the words “except as herein provided” has been 
omitted therefrom. They have no relation whatever to the pro- 
vision of the policy authorizing the company to deduct from the 
face thereof an unpaid premium, the time for payment of which 
has been extended. Burton vs. Columbian Nat. Life Ins. Co. (Cal.) 380 
A principal is not bound by the acts of his agent unless within the real 
or apparent scope of the authority of such agent, and one deal- 
ing with an agent is bound at his peril to ascertain the ex- 
tent of the agent’s authority, and is chargeable with knowledge 
thereof. Cranston vs. West Coast Life Ins. Co. (Ore.) ........ 201 
Policy provided that the failure of the insured to pay any premium 
note when due should lapse the liability of the company, and a 
premium note contained a like provision, the insured’s failure to 
pay it according to its tenor will avoid the policy. Gleason et 
al. vs. Prudential Fire Ins. Co. (Tenn.)............ coscee GS 
Company which retains notes and attempts collection waives provision 
for avoidance for nonpayment at maturity. Shawnee Mut. Fire 


Ins. Co. vs. Cannedy (Okl1a.)......505 seeceeeeees oo he me macee-e-e 618 
Notice is not required prior to maturity of notes for premium. O’Brien 
va. Daten Cent. Edfe Ine, CO. U0, Zeds ccc svvccsvcwrenvesenscs 604 


Payment of note for loan amounting to less than earned premium does 
not revive lapsed policy. Dibrell vs. Citizens Nat. Life Ins. Co. 
CPD corns reese CKORCEDS CERKREEC ED HHORED “ChEOEDOEDEC S08 Oe N-6 EDO 506 
Notice of an intention to cancel the policy need not literally follow the 
words of the statute to be effective. Flint vs. Provident Life & 
a RS le rrr rere Ter ee eee Ce re Ure «+. 693 
A failure to comply therewith in strict accordance with the require- 
ments of the contract, in the absence of any waiver express or 
implied, inevitably results in a forfeiture of the policy. Plumer vs. 
Continental Cassar Ce. GG da scccs seanus Sencte Kesvers cues 849 
The failure of the creditor to discover the nonpayment of a premium 
for some years, it appearing that the debtor was still alive and 
the policy had merely been filed away, does not bar him on the 
ground of laches; the insurer bound to take the initiative in de- 
manding payment of ine premium. Mutual Life Ins. Co. vs. 
PRIS OE OE. TPO nods x cSabee. eenesnes Debwessecd srensen cme 768 
Provision if any note given for whole or part of the premium shall not 
be paid promptly when due, the policy shall be suspended and of 
no effect until such installment or note is paid, is valid and en- 
forceable. Davis vs. Home Ins, Co. (Tenn.).......s.000. cocccce O86 
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Administration of estate of insured does not excuse default in payment 
of premium. Coil vs. Continental Ins. Co. (Mo.)...........+.-1090 
Provisions in fire policy which avoided it upon breach of certain 
conditions, merely allows it to be voided at insurer’s option. It 
is insurer’s duty, after breach, to act with reasonable promptness, 
notifying insured of its election and tendering back the unearned 
premium. Western Ins. Co. vs. Ashby. (Ind.) -1169 
Evidence of payment held sufficient Pilgrims’ Health & Life Ins. 
Co. vs. Scott. (Ga.) --1117 
Nonpayment of premium works forfeiture. . Southeastern 
Life Ins. Co. (S. s 1119 
Conduct of company in holding note and endeavoring to collect it after 
maturity amounted to a waiver of its right to insist upon for- 
feiture. Fidelity Mut. Life Ins. Co. vs. Goza. (Ga.) -1223 
Statute of North Carolina extending time of forfeiture of life policies in 
certain cases does not apply to policy of term insurance for one 
year. Wylie vs. Jefferson Standard Life Ins. Co. (S. C.) 
Default in payment of assessment on mutual fire policy renewed during 
life of a second policy but not payable until after expiration of 
its terms and during term of third policy will not render latter 
void. Sturm vs. Green Bay & De Pere Mut. Fire Ins. Co. et al. 


Nonpayment of promissory note taken in connection with premium will 
not forfeit policy, though note so stipulates, in absence of con- 
dition in policy itself. Columbian Nat. L’fe Ins. Co. vs. Mulkey. 


The insured had no right, if the amount had been tendered in cash, 
to require the company to accept less than the full cash part 
thereof in payment pro rata. Security Life & Annuity Co. vs. 
Underwood (Tex.). ccctcennnee Oe 

Held that the request of “the attorney and his retention of insured’s 
sworn proof did not constitute a waiver of thé provisions of the 
policy requiring insured to give notice of his illness as soon as 
reasonably possible. Scheeler vs. Casualty Co. of Amer. (N. Y.) 17@ 

An agent agreed to give seasonable notice of the maturity of a pre- 
mium note, that agreement, being part of the consideration of 
the contract, will prevent the insurer from declaring a forfeiture 
for nonpayment of the note. Gleason et al. vs. Prudential Fire 
Ins. Co. (Tenn.) 424 

Company which retains notes and attempts collection. waives provision 
for avoidance for nonpayment at maturity. Shawnee Mut. Fire 
Ins. Co. vs. Cannedy (Okla.) 518 

Provision if any note given for whole or part of ihe premium shall not 
be paid promptly when due, the policy shall be suspended and of 
no effect until such installment or note is paid, is valid and en- 
forceable. Davis vs. Home Ins. Co. (Tenn.).... baceee Gam 
that, where nine payments had been made on a ten payment 
policy, which then could be converted irto a certain sum of paid 
up insurance, the insurer was not entitled to enforce a forfeiture. 
Mutual Life Ins. Co. vs. Davis et al. (Tex.) 

Administration of estate of insured does not excuse Ger in payment 
of premium. Coil vs. Continental Ins. Co. niweat 

Defendant cannot declare forfeiture for acanismunn “of dues where 
notice of payment was not sent in accordance with long-con- 
tinued and uniform custom. Ibs vs. Hartford Life Ins. Co. 
(Minn.) 

Notice which demanded payment of a single amount exclusive of illegal 
assessment and quarterly dues made it clear that tender of dues 
alone would be vain and idle, and the law does not require tender 
under such circumstances which constitute insufficient notice. 
Ibs vs. Hartford Life Jns. Co. (Minn.) 

Evidence of payment held sufficient Pilgrims’ 

Co. vs. Scott. (Ga.) 

Nonpayment of premium works forfeiture. 
Life Ins. Co. (S. C 

Notice by the agent of the company to the insured that the policy 
is forfeited, and no further premiums will be received, excuses 
the insured from tendering premiums. Pilgrims’ Health & Life 
Ins. Co. vs. Scott (Ga.) 

Conduct of company in holding note and endeavoring to collect it after 
maturity amounted to a waiver of its right to insist upon for- 
feiture. Fidelity Mut. Life Ins. Co. vs. Goza. (Ga.) 

Tleld, that neither the guaranty deposit made by a member nor any 
part of guaranty fund of assessment association can be applied 
in payment of delinquent assessments. Bond et al vs. Bankers’ 
Life Assn. of Des Moines, Iowa, (Kan.) 

Default in payment of assessment on mutual fire policy renewed during 
life of a second policy but not payable until after expiration of 
its terms and during term of third policy will not render latter 
void. Sturm vs. Green Bay & De Pere Mut. Fire Ins. Co. et 


Nonpayment of promissory note taken in connection with premium will 
not forfeit policy, though note so stipulates, in absence of con- 
dition in policy itself. Columbian Nat. Life Ins. Co. vs. Mulkey. 
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Notice which demanded payment of a single amount exclusive of illegal 
assessment and quarterly dues made it clear that tender of dues 
alone would be vain and idle, and the law does not require tender 
under such circumstances which constitute insufficient notice. 
BES VW. BURPEDOre BAGS BOR: GO. GERUREL). wcccnccccccsceccvcocesces OB 
Partial payment of life premium when not contemplated by the policy is 
not effective to keep it in force unless agent does something in 
connection with payment which operates as waiver of full and 
timely payment. Acceptance by agent of part payment accom- 
panied by “blue note” for signature, which was not signed, did not 
continue insurance in force when insured died without signing 
the note, where company did not treat check as partial payment 
or ratify agent’s acts. Lillian F. Slocum, Executrix, Petitioner 
ve. NM. ZF. Lake Tne, Co. CU. Bd. ccvcccvoncceccsccccs errrrie 899 
Notice by the agent of the company to the insured that the policy 
is forfeited, and no further premiums will be received, excuses 
the insured from tendering premiums. oo Health & Life 
a ee ee 8 errr cones soccccsccckbad 
There was no error in charging ‘that if policy ‘was delivered and pre- 
mium paid to defendant’s agent, company would not be relieved 
of liability merely because agent failed to remit amount of pre- 
mium. Citizens’ Natl. Life Ins. Co. vs. Ragan (Ga.).......... anes 
Held, that neither the guaranty deposit made by a member nor any 
part of guaranty fund of assessment association can be applied 
in payment of delinquent assessments. Bond et al vs. Bankers’ 
Lite Agen. Of Dek Moines, Owe, COR.) 0.0. ccccsvesevesecsne «1469 


Held that the mortgagor’s failure to pay a premium when notified by 
a local agent that it was due did not relieve the company from 
liability. Commonwealth Fire Ins. Co. vs. Obenchain et al. 
CTO Dv ccccsssece sonncenseosnes ceceseccces ccoccceces STE 
Failure to pay assessment levied when unnecessary’ is” not. ground for 
forfeiture; even though keeping a balance in mortuary fund for 
convenience in prompt payment of losses may be warranted in 
contract. This assessment, though nominally levied to pay spe- 
cific death claims, was in reality levied to create or replenish 
mortuary fund. Ibs vs. Hartford Life Ins. Co. (Minn.). soc0ee Oe 
Cross transfers of property which resulted in a greater interest in in- 
sured than before, does not affect insurance policy. Foiles vs. 
oe ee ee a errr eee ooo eo LAL48 
An accident insurance policy, renewable from month to month by the 
payment of the monthly premium should be made after the day 
on which it was due, no recovery could be had for any accidental 
injury happening between the day of the premium was due and 
12 o’clock noon of the day following the date of payment. Held 
that the case came within the express terms of the provision 
mentioned, and there could be no recovery. Popowitz vs. United 
meses Beastie @ Aes. Tee. CO. Ui Dede cia saccncsevencs cccccccce S08 
Held that as the amount of the loan was unpaid, the policy had no ex- 
tension value. Sexton vs. Greensboro Life Ins. Co. (N. Y.).... 241 
The term “dividend addition’”” means something added to the policy 
in the form of paid-up insurance, and does not mean unappor- 
tioned assets or surplus. Jefferson et al. vs. New York Life Ins. 
Ce A Dea keke nnccck.. Pesach eteehs. Sbh0sesn0nae wedesac coccnes S00 
Held, that a deferred dividend payable under the policy only at the 
end of the fifteen years could not be used for continuing the pol- 
icy after default in premiums. The “net value” of a policy as 
provided in Ky. St. § 653, is equivalent to “reserve,’’ and means 
that part of the annual premium paid by insured which, accord- 
ing to the American Experience Table of Mortality, must be set 
apart to meet or mature the company’s obligations to insured, 
the net value of a policy on a given date being its actual value, 
its reserve. Jefferson et al. vs. New York Life Ins. Co. (Ky.).... 338 
Where the balance was in favor of the insured, the insured was en- 
titled to no extended insurance. Dibrell vs, Citizens Nat. Life 
DOR SO, | CR cvicctaxneek seus rdasoesas. aaiees ‘ sre boekentne - 506 
Held that the beneficiary’ s consent to the loan was unnecessary, the word 
“insured” in describing the person entitled to a loan from the con- 
text clearly meaning the person whose life was insured. Healy 
we, Piamential Fae. Ce. OE Bee, 1 Bide. os 05ic b.0 so sbin cecescve 604 
Default in the payment of premiums upon policy during the tontine 
period does not entitle insured to a paid-up policy to the amount 
of accumulated reserve, since the policy expressly provided that it 
should have no such certain value; the provisions of the applica- 
tion that the reserve value should apply to the purchase of paid- 
up insurance evidently applying to a lapse after the tontine 
period if policy was thereafter continued in force. Danner vs. 
Equitable Life. Assur. Society of U. S. (N. ¥.).-cccccsccccccccce 962 
“Reserve” and “net value” defined, Agreement to pay back premiums 
was an “indebtedness on account of the policy.” Hay vs. 
Maréiian: EAT & THUR Oo. CIM, ) oo sc cae scvscccsveccsisevesee 941 
Notice sent by an agent of life company to insured that annual pre- 
mium on his policy was past due and unpaid, payment being 
refused, did not change the terms of the contract with respect to 
the date of its conversion into a paid-up policy of term insurance. 
Cady vs. Travelers’ Ins. Co. (NeD.).cccccsesesrvvcveverevessecssdasoe 
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Insured, who on refusal of local correspondent to receive policies and 
assessments entered after the end of tne month made no effort to 
procure reinstatement must be deemed to have abandoned policy 
in accordance with provisions set forth in policy. Easter vs. 
Brotherhood of American Yeomen. (Mo.) ...1284 

Held on the facts that loan provisions in life policy should be construed 
in connection with the provisions of the policy and insurer was 
not entitled to require payment of indebtedness from other funds 
in order to prevent forfeiture but that reserve should be applied 
for payment of loan and purchase of the extended insurance; 
hence policy was in force at time of death. Stratton’s Adm’r. vs. 
N. Y. Life Ins. Co. (Va.) 
in view of the facts that the policy was in force at the time of 
insured’s death, and that he was equitably entitled to the reserve 
computed as prescribed by statute, note not having waived the 
benefit of reserve arising from partial payment of premiums. 
Taylor vs. New York Life Ins. Co. (N. Y.) «oct? 

Requirement that a receipt be obtained for reinstatement was reason- 
able and payment without otaining one did not effect a reinstate- 
ment. Locomotive Engineers’ Mut. Life & Accdt. Ins. Assn. vs. 
Thomas. (U. S.),.... ; 

Indebtedness at time of default in payment of premium did not defeat 
right to paid-up insurance, but :nerely a lien on sum payable, to 
be deducted from amount for which policy was to be continued. 
Stark vs. John Hancock Mut. Life. Ins. Co. of Boston. Mass. 


of annual premiums, for the term policy was antedated, and, since 
nonforfeiture statute applied only where three annual payments 
had been made, the section was inapplicable. Boulware vs. Mis- 
souri* State Life Ins. Co. (Mo.) 


Estoppel, Waiver, or Agreement Effecting Right to Avoid Policy. 
APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 


Fraud in procuring an insurance contract only renders it voidable, and 
the insurer may either waive the fraud and treat the contract 
as valid, or elect to avoid it, and tender the premium paid within 
a reasonable time. Indiana Nat. Life Ins. Co. vs. McGinnis (Ind.) 

A forfeiture of a policy for nonpayment of premium or of a premium 
note may be waived by the insurer. Security Life & Annuity 
Co. of Amer. vs. Underwood (Tex.) 

Under the facts charged, the defendant company was estopped from 
claiming a forfeiture under the terms of the policy. Conley vs. 
Northwestern Fire & Marine Ins. Co. (Okla.) 

A waiver implies knowledge of.actual conditions waived. Progress 
Spinning & Knitting Mills Co. vs. So. Nat. Ins. Co. (Utah.)...... 

A forfeiture once waived is always waived. Mutual Life Ins. Co. vs. 
Davis et al. (Tex.) 

To waive forfeiture of chattel mortgage clause company should know 
of forfeiture or have in its possession facts which should readily 
lead to disclosure. Security Ins. Co. vs. Laird (Ala.) 

Inventory provisions were in the nature of conditons subsequent, a 
breach of which did not work a forfeiture unless insurer so 
elected, and might be waived expressly or by implication. Pace 
et al. vs. American Cent. Ins. Co. 

Company not estopped to assert invalidity of policy, even assuming that 
assured in negotiating for policy asked company’s secretary to 
send a permit, even though evidence showed notice to company 
as endorsement or acknowledgement in writing was necessary to 
make secretary’s consent effective. Tilton vs. Farmers’ Ins. Co. 
of Town of Palatine. (N. Y.) 

To constitute waiver or estoppel as a forfeiture of fire policy assured 
must have been misled by some act of insurer, or insurer must, 
after knowledge of breach, have done something which could 
only have been done by virtue of policy, or have required some- 
thing of assured which he was bound to do under a valid policy. 
Neither estoppel or waiver can be inferred from mere silence 
or inaction. Tilton vs. Farmers’ Ins. Co. of Town of Palatine. 
(He. Feheace . 
relevant to questions of waiver prior t 
policy law do not apply to policies issued in conformity with that 
law. Oatman et al. vs, Bankers’ & Merchants’ Mutual Fire Relief 
Assn. (Ore.) 


ESTOPPEL AND WAIVER AS AFFECTED BY POWERS OF OFFICERS 
AND AGENTS. 


Held that the request of the attorney and his retention of insured’s 
sworn proof did not constitute a waiver of the provisions of the 
policy requiring insured te give notice of his illness as soon as 
reasonably possible. Scheeler vs. Casualty Co. of Amer. (N. Y.).. 

Constructive notice of a fact, is not the equivalent of actual knowledge, 
so as to evidence a waiver of a forfeiture in a contract of in- 
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surance, dependent upon material misrepresentations of fact. 
Wiley vs. Rome Ins. Co. (Ga.) anew 
An agent of an insurance company in charge of its loan and. extension 
department at its headquarters in New York would be deemed to 
have general authority to waive forfeiture on behalf of the com- 
pany for nonpayment of premiums. Equitable Life Assur. Society 
of U. S. vs. Ellis (Tex.). ese eocese 
Insured property had been incumbered by “two chattel mortgages with- 
out the knowledge, consent or implied waiver on the part of the 
insurer. Such policy is void. No recovery. St. Paul F. & M. 
Ins. Co. vs. Peck. (Okla.) oenccves 
“An estoppel cannot be predicated upon an innocent mistake.” “Davis 
vs. Home Ins. Co. (Tenn.).... sreve 
The superintendent of a foreign life insurance company doing business 
in the state may waive the forfeiture of a policy for non payment 
of a premium, though the policy states that no waiver shall be 
valid unless in writing signed by an officer. Nichols vs. Prudential 
Ins. Co. of Amer. (Mo.) secscece TOM 
Agent of industrial insurance company who has full charge may 
waive provisions of a policy. Jones vs. Prudential Ins. Co. of 
America (Mo.) esccscescehOee 
One procuring life policy is only “chargeable wi ith such ‘fraud ‘of conceal- 
ment of physical condition as if knowingly made by him with 
intent to defraud and is not chargeable with fraudulent conceal- 
ments of the examining physician. McCombs vs. Travelers’ Ins. 
Co. of Hartford, Conn., et al. (Iowa) 984 
Under South Carolina statutes agents of foreign companies ‘Ww ere author- 
ized to waive proof of loss. Bank of Brunson vs. Actna Ins. Co. 
of Hartford, Conn. (U. S. 1008 
Under code defining power of waiver by agent, adjuster could waive 
compliance. Farmers’ Mercantile Co. vs. Farmers’ Ins. Co, 
(Iowa. ) 1026 
Additional insurance may be waived by agent who has authority 
to solicit policies and deliver same. Conn Fire In. Co. vs. 
Moore (Ky.) asec ekaee 
Adjuster is authorized to waive forfeiture. Same rule applies to assis- 
tant adjuster performing duties of chief adjuster. Held, under 
the facts, that knowledge of adjuster in adjusting loss and 
carrying on arrangements bound the company. Western Reciprocal 
Underwriters’ Exchange vs. Coon (Okla.) - -1482 
Holder of fire policy presumed to have contracted with reference to 
conditions of policy, imposing limitations on authority of in- 
surer’s secretary. Tilton vs. Farmers’ Ins. Co. of Town of Palatine 
ie 
Condition that policies would be void in case prope rty. was encumbered 
waived by agent’s acceptance of premium. Manning vs. Conn, 
Fire Ins. Co. 
Agent may, by words or conduct, waive Vv 
Fire Ins. Co. vs. Jackson, (Ky.) 


KNOWLEDGE OR NOTICE AS CONSTITUTING ESTOPPEL OR WAIVER. 


The knowledge of the agent amounted to a waiver of a right to defeat 
a recovery on the ground that the insured’s interest was less 
than an absolute owner, or that the hazard was increased by 
the use of the property for a manufacturing purpose. German 
Fire Ins. Co. of Indiana vs. Greenwald (Ind.) 
that notice to such agent was notice to the company, and that 
by issuing the policy and accepting the premium with this knowl- 
edge the company is held to have waived the provision that the 
insured should be the owner of the lots. Rochester German 
Ins. Co. vs. Rodenhouse (Okla.) 

Constructive notice of a fact, is not the equivalent of actual knowledge, 
so as to evidence a waiver of a forfeiture in a contract of in- 
surance, dependent upon material misrepresentations of fact. 
Wiley vs. Rome Ins. Co. (Ga.) 

Where insurer’s resident agent, when writing a fire policy and accept- 
ing the premiums, knew that the premises were not exclusively 
occupied as a dwelling, as warranted by the insured, the agent’s 
knowledge was the knowledge of the insurer. De Noyelles vs. 
Delaware Ins. Co. of Phila. (N. Y.) 

Forfeiture clause of a fire insurance policy was not waived by knowl- 
edge of the insurer’s agent of the existence of prohibited condi- 
tions, where there was no written waiver upon or attached to 
the policy as required by the statute. Where the agent was one 
of the creditors for whose benefit the assignment was made; the 
principle of imputed knowledge not applying when it would be 
against the agent’s interest to make the disclosure, could not be 
imputed to the insurance company. Roper et al. vs. Nat. Fire 
Ins. Co. of Hartford et al. (N. 
neither the insurer nor its agents have actual knowledge of a 
fact from which a waiver might be implied, the doctrine of con- 
structive notice does not so apply between the insurer and the 
person to whom the policy is issued as that a waiver can be im- 
plied. Wiley vs. Rome Ins. Co. (Ga.)...00. covcccccccccesccsees 360 
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A condition in an insurance policy is the essence of the contract and 
should not be deemed to be waived, unless company through its 
authorized agent is shown to have full knowledge that the 
property was not devoted to the use specified in the policy. 
Progress Spinning & Knitting Mills Co. vs. Southern National Ins. 
Co. (Utah.) coe 

An insurance agent’s knowledge as to the character of an insured puild- 
ing au. the occupancy thereof will be imputed to the company. 
Walrod vs. Des Moines Fire Ins. Co. (Iowa.) none 

Where an agent knows that the covenant as to unconditional ana ‘sole 
ownership is untrue, insured has been guilty of no fraud. Clymer 
Opera Co. vs. Flood City Mut. Fire Ins. Co. (Pa.).....sseeeeees 

Being advised of the character of plaintiiff’s title or lack of title in the 
land upon which the building was located, and thereafter having 
issued a policy of insurance thereon, the defendant must be held 
to have waived the provision of tae policy requiring the indorse- 
ments of the facts thereon. Bryant vs. Granite State Fire Ins. 
Co. (Mich.) 

Knowledge of character of plaintiff’s title or lack of title constitutes 
waiver of provision requiring endorsement of facts on policy. 
Bryant vs. Granite State Fire Ins. Co. (Mich.) 

Company is bound by knowledge of the solicitor of the fact that gas- 
oline is being used on the premises. Presumption of waiver. 
Cue vs. Connecticut Fire Ins. Co. (Kan.) 

Where insured at time of taking insurance informed agent that he 
expected to carry concurrent insurance in excess of amount per- 
mitted by company it did not constitute waiver, for an agreement 
by agent of insurer that future breach should be condoned does 
not constitute a waiver. Harwood vs. Natl. Union Fire. Ins. Co. 


Provision in fire policy as to iron safe and keeping books away from 
building waived by agent who understood insured would not 
comply but who, nevertheless accepted premium. Weinberger 
vs. Insurance Co. of No. America (Mo.) esee ne akeee 

To waive forfeiture of chattel mortgage clause company should know 
of forfeiture or have in its possession facts which should readily 
lead to disclosure. Security Ins. Co. vs. Laird (Ala.)..........1163 

Where policy, although admittedly the property of the wife was in- 
sured in the husband’s name through mistake of insurer’s agent. 
no advantage can be had therefrom. Gaskill vs. Northern 
Assur. Co. (Wash.) 1172 

Notice of encumbrance to company’s agent waives forfeiture. Queen 
of Arkansas Ins. Co. vs. Laster (Ark.). cosesnate 

Additional insurance. Notice to agent is notice. _to company. Conn. 
Fire Ins Co. vs. Moore (Ky.) ocasnaee 

Knowledge of broker imputed to company though not communicated. 
Western Ins. Co. vs. Ashby (Ind.) 

Held, company did not waive its right to plead as a defense that poli- 
cies had been rendered void because insured, in violation of their 
terms and conditions, had taken out additional insurance on the 
goods in a sum larger than that authorized by the policies; nor 
was the company estopped from setting up such defense by reason 
of the facts, sougnt to be proved, that agent who issued policy 
knew for some days prior to fire which destroyed the goods that 
insured had, subsequent to issuance of policies sued on, procured 
additional insurance, and failed during that time to notify insured 
that policies had been forfeited, and also failed to return unearned 
portion of premium, but by oral statement led insured to believe 
that the policies were then in force, and urged insured to allow 
him to write other insurance on the goods. Beasley vs. Phoenix 
Ins. Co.—Same vs. Athens Mut. Ins. Co. (Ga.) 

Company not estopped to assert invalidity of policy, even assuming that 
assured in negotiating for policy asked company’s secretary to 
send a permit, even though evidence showed notice to company 
as endorsement or acknowledgement in writing was necessary to 
make secretary’s consent effective. Tilton vs. Farmers’ Ins. Co. 
of Town of Palatine. (N. Y.) 

Notice to an agent who has authority is notice to a company. Man- 
ning vs. Conn. Fire Ins. Co. (Mo.) 

Constructive notice of a fact, is not the equivalent of actual knowledge, 
so as to evidence a waiver of a forfeiture in a contract of in- 
surance, dependent upon material misrepresentations of fact. 

An insurance agent’s knowledge as to the character of an insured build- 
ing and the occupancy thereof will be imputed to the company. 
Walrod vs. Des Moines Fire Ins. Co. (Iowa.) 

Where an agent knows that the covenant as to unconditional and sole 
ownership is untrue, insured has been guilty of no fraud. Clymer 
Opera Co. vs. Flood City Mut. Fire Ins. Co. (Pa.) 

Wiley vs. Rome Ins. Co. (Ga.) 

Held, company did not waive its right to plead as a defense that poli- 
cies had been rendered void because insured, in violation of their 
terms and conditions, had taken out additional insurance on the 
goods in a sum larger than that authorizea by the policies; nor 
was the company estopped from setting up such defense by reason 
of the facts, sought to be proved, that agent who issued policy 
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knew for some days prior to fire which destroyed the goods that 
insured had, subsequent to issuance of policies sued on, procured 
additional insurance, and failed during that time to notify insured 
that policies had been forfeited, and also failed to return unearned 
portion of premium, but by oral statement led insured to believe 
that the policies were then in force, and urged insured to allow 
him to write other insurance on the goods. Beasley vs. Phoenix 
Ins. Co.—Same vs. Athens Mut. Ins. Co. (Ga.).......006 secceees 1337 
Insured bound by Physician’s knowledge—Examining physician is 
agent of insurer notwithstanding contrary provision in contract. 


South Atlantic Life Ins. Co. vs. Hurt’s Adm’x (Va.).........66. 1583 
Unconditonal ownership cannot be waived by the company in any other 
manner than that prescribed by statute. Knowledge of agent of 


incumbrance does not entitle insured to recover. Oatman et al. 

vs. Bankers’ & Merchants’ Mutual Fire Relief Assn. (Ore.)....1635 
Notice to an agent who has authority is notice to a company. Man- 

BIR VG, SGM. WIS BM. TA. CRG Ds kc eon tire b alee be wr seins obsess 1765 


Constructive notice of a fact, is not the equivalent of actual knowledge, 
so as to evidence a waiver of a forfeiture in a contract of in- 
surance, dependent upon material misrepresentations of fact. 
ee. Wi Se I CO OD ce ten cehnens 6" eres netense reese - 860 
Where insurer’s resident agent, when writing a fire policy and accept- 
ing the premiums, knew that the premises were not exclusively 
occupied as a dwelling, as warranted by the insured, the agent’s 
knowledge was the knowledge of the insurer. De Noyelles vs. 
Delaware Ins. Co. Of Phila. CN. V.)oseccscvccsssccscovececees -. 403 
When neither the insurer nor its agents have actual knowledge of a 
fact from which a waiver might be implied, the doctrine of con- 
structive notice does not so apply between the insurer and the 
person to whom the policy is issued as that a waiver can be im- 
aes Wee: We. POO TM I Cn ono 0 chins ct vnnnkeseetces . 360 
An agreement with company’s soliciting agent to conceal true state of 
health ‘s fraudulent and vitiates policy. Mallen vs. National Life 
UO, MN nc so Papiews. ch bs ceebe Fs c:nd 6 Se 00bo eds) 440065 9048-000 - 678 
Being advised of the character of plaintiff’s title or lack of title in the 
land upon which the building was located, and thereafter having 
issued a policy of insurance thereon, the defendant must be held 
to have waived the provision of the policy requiring the indorse- 
ments of the facts thereon. Bryant vs. Granite State Fire Ins, 
RE Rr eee eee Pe eee Pee ee Te TE ree 843 
Knowledge of character of plaintiff's title or lack of title constitutes 
waiver of provision requiring endorsement of facts on policy. 
Bryant vs. Granite State Fire Ins. Co. (Mich.)...........seseeee08 . 843 
Company is bound by knowledge of the solicitor of the fact that gas- 
oline is being used on the premises. Presumption of waiver. 
Cus wa. Connecticut Fire Ina. Co, CHEAR:)..csccevesessescces escse 843 
Where insured at time of taking insurance informed agent that he 
expected to carry concurrent insurance in excess of amount per- 
mitted by company it did not constitute waiver, for an agreement 
by agent of insurer that future breach should be condoned does 
not constitute a waiver. Harwood vs. Natl. Union Fire. Ins. Co. 
COR Piccs  srnees”ovbtbe) Cote8e ws kteeee Soeeee ra stasrerneees 1002 
Provision in fire policy as to iron safe and keeping books away from 
building waived by agent who understood insured would not 
comply but who, nevertheless accepted premium. Weinberger 
va. Insurance Co. of No. American (MO.)...ccccseccsevescces ..-1058 
Where policy, although admittedly the property of the wife was in- 
sured in the husband’s name through mistake of insurer’s agent. 





no advantage can be had _ therefrom. Gaskill vs. Northern 

ee, rrr re ere ee + beekesete,, eeyeuere 
Notice of encumbrance to company’s agent waives forfeiture. Queen 

of Arkansas Ins. Co. vs, Taster (Ark.).......ceescee0 oven ese seen 
Additional insurance. Notice to agent is notice to company. Conn. 

Fire Ins Co, va. Moore (KY.)...ccsccsescccnsves ccsccces cocovehaee 
Knowledge of broker imputed to company though not communicated. 

Westerns Tas CO. VE - ABORT CEOEL) 60 vsccvcrcsvcnses 0000 ovo kaed 


Company not estopped to assert invalidity of policy, even assuming that 
assured in negotiating for policy asked company’s secretary to 
send a permit, even though evidence showed notice to company 
as endorsement or acknowledgement in writing was necessary to 
make secretary’s consent effective. Tilton vs. Farmers’ Ins. Co. 

Oe I OE EEO Rance dv acs ciccdacbeese dv neeee b.0:0 0:65. ee 

Insured bound by Physician’s knowledge—Examining physician is 
agent of insurer notwithstanding contrary provision in contract. 
South Atlantic Life Ins. Co. vs. Hurt’s Adm’x (Va.)........... -1583 

Unconditonal ownership cannot be waived by the company in any other 
manner than that prescribed by statute. Knowledge of agent of 
incumbrance does not entitle insured to recover. Oatman et al, 
vs. Bankers’ & Merchants’ Mutual Fire Relief Assn. (Ore.)....1635 





MISTAKE, NEGLIGENCE OR FRAUD OF AGENT. 


Held, that the agent was not the agent of the insurer in such sense as 
to estop the latter from asserting that the ,gent’s misstatements 
constituted breaches of warranty in defense of the policy. Lynch 
We. “eee TES: C6. AREA) cdc cosa cece: siccvecevaconcesscccews Mee 
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A description of property as a dwelling house in the application could 
not be complained of by insurer, where it was inserted by its agent. 
Walrod vs. Des Moines Fire Ins. Co. (Iowa.)......... - 733 

If insurance company’s soliciting agent is empowered to ‘take “written 
applications for insurance, and is informed as to the facts, and 
yet puts down a false statement or directs the applicant to do 80, 
the insurer is liable, if applicant acts in eta faith. Mallen vs. 









National Life Agen. (MO.).csccces seccseets seovevese Tree Tee. 
Friendship is not proof of fraud. Queen ‘of “Arkansas Ins. Co. vs. 
EGOS CAP  i cus cedcnck), cdensnveqeares<. sbaxenaubeenas s ‘escesanee 





In suit for penalty on ground that defendant was member of under- 
writers’ association defendant was privileged to refuse to answer 
interrogatories propounded on the ground that to answer inter- 
rogatories as to defendant’s connection with such insurance 
organization would tend to expose him to a penalty or forfeiture. 
American Cent. Ins. Co. vs. Pepper (Ala.)..... wow mate nae deem 









EXPRESS WAIVER. 


An insurer whose agent consented in advance to taking out of addi- 
tional insurance and issued a slip showing such agreement was 
estopped from setting up such additional insurance as a for- 
feiture of the policy; and in view of the agent’s knowledge, the 
fact that such slip was not attached to the policy until after the 
loss, was immaterial American Cent. Ins. Co. vs. Hardin et al. 
CTOR Dv cacnccd, dcttatssatedtne KtCRSAMSUROCRREA 5 ORE w RO eEEeee . 439 

On the facts stated held, that a vacancy of more than ten days pre- 
vious to first indorsement of vacancy permit of thirty days can- 
not either by itself or in connection with six day’s vacancy 
occurring subsequent to time when previous permits were issued 
avoid the policy, as the insurance company by indorsing the 
vacancy permit on the policy waived the p-evious vacancy and 
continued policy with the same binding force it originally pos- 
sessed. Caledonian Ins. Co, vs. Smith et al. (Pla.)............ 1315 

Where life company through its authorized agents informed insured 
that company granted thirty days extension in which to pay 
premium and insured died within that time policy was not for- 
feited and company was liable. Wylie vs. Jefferson Standard 

















cite Tae Coe Ghee hvccdencdka caubeduesesudevccutteareceea 1292 
Oral waiver effective Dahrooge vs. Sovereign Fire Assur. Co. of Can- 
SO COG sends <. ciccdsicne Scwnenney bh) cunesioue aehee net bcccvchane 





Agent may establish waiver of vacancy position, but such Waiver is not 
established if agent merely directs assured to bring in i for 
endorsement. People’s Nat. Fire Ins. Co. vs. Jackson. (Ky.) 1775 








IMPLIED WAIVER. 


ql) An indemnity insurer, receiving notice of an action against insured, 
and undertaking. with knowledge of the facts, the defense of 
action, and depriving insured of any control of it, and preventing 
a settlement for a comparatively small sum, is after judgment 
against insured, estopped to deny that the accident is within the 
policy. The objection that there has been no adjudication by a 
court of last resort can hardly be seriously urged, when it was 
the defendant itself that neglected to appeal. Rosenbloom vs. 
Maryland Casualty Co. (N.. Fi) ccccecss cosecccsce, scccecccesse SO 
Silence on the part of an insurance company or its agents will operate 
as an estoppel against claiming a forfeiture of the policy only 
where it has misled insured. Scheeler vs. Sonar Co. of Amer. 
CMe Red cwccesesove ° ° Sanocsanseqeace.ee WOO 
Any objection to a tender of payment ‘of. premium of an insurance policy 
on the ground that the tender was by check would be deemed 
waived where payment of the certificate was refused on entirely 
different grounds. Indiana Nat. Life Ins. Co. vs. McGinnis. (Ind,) 63 
A principal is not bound by the acts of his agent unless within the real 
or apparent scope of the authority of such agent, and one deal- 
ing with an agent is bound at his peril to ascertain the ex- 
tent of the agent’s authority, and is chargeable with knowledge 
thereof. Cranston vs. West Coast Life Ins. Co. (ure.) ........ 201 
The so-called trust deed is in the form ordinarily used to secure rail- 
road and other negotiable bonds. It is in substance and legal 
effect a mortgage for the purpose of insurance. Peerless Mineral 
Springs Co. vs. German Amer. Ins. Co. of N. Y. (Wis.)........ 294 
The refusal of the company to take the defense of the action was un- 
justified, and constituted a breach of its contract. The amount 
paid on a reasonable settlement constitutes a “loss from the lia- 
bility imposed by law” as much as does the payment of a judg- 
ment rendered after a trial. Butler Bros. vs. American Fidelity 
COs CRRMAB A) ck cc cnkes eeencns testes 470 
A waiver of a forfeiture. may result from unequivocal ‘acts by “which, 
after knowledge of the forfeiture, the insurer recognizes the 
continued validity of the policy, or does some act based thereon. 
Equitable Life Assur. Society of U. S. vs. Ellis (Tex.)............ 367 
An injured employee brought suit against plaintiff and defendant, as 
permitted by the contract, took exclusive charge of the defense 
with plaintiff's consent, and carried the case to the Supreme 
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Court of the state, where a judgment for the plaintiff therein was 
affirmed. Held, that by so doing defendant waived any defense 
of nonliability under its policy because of such proviso. Empire 
State Surety Co. vs. Pacific Nat. Lumber Co. (U. S.)....--seee 

Where insurer when issuing a fire policy stipulating that it should be 
void if insured should keep gasoline on the premises, knew that 
gasoline was kept on the premises, and used by insured in his 
business, the keeping of gasoline on the premises did not in- 
validate the policy. Oklahoma Fire Ins. Co. vs. MeKey (Tex.) 

Where insurance under a cyclone policy had terminated by a transfer 
of the property by insured, the insurer’s officers or agents were 
prevented by public policy from validating the policy, so that 
the insurance would reattach after the destruction of the insured 
property in the meantime. Harper vs. Mich. Mut. Tornado, Cy- 
clone & Windstorm Ins. Co. (Mich.)... covcece 

Where insurer knew, when accepting a premium and "delivering a 
policy, that the premises were not used exclusively for dwelling 
purposes, as specified in a warranty stamped on the face of the 
policy, the warranty was waived. De eee vs. Delaware Ins. 
Co. of Phila. (N. Y.). ‘ oe 

Held that as the re presentations. of the agent were 50. antagonistic to 
the interest of the insurer that an ordinarily prudent man should 
not have relied on them, defendant was not thereby estopped from 
setting up a forfeiture. Security Life Ins. Co. of Amer. vs. Eades’ 
Admx. (Ky.) 

A letter from an insurance company referring to information desired by 
the beneficiary with reference to the policy, stating that the policy 
was in force up to the time the second premium would become 
due, waived any right of cancellation, such as aa Sea em 
Harris vs. Security Life Ins. Co. of Amer. (Mo.) seecees 

Where an insurer refused to accept a check by the beneficiary “in pay- 
ment of the premium on a life policy solely on the ground that 
the insurance contract had been canceled, can not subsequently 
defend an action on the policy on the ground of nonpayment of 
premium. Indiana Nat. Life Ins. Co. vs. McGinnis. re 

Defendant cannot declare forfeiture for nonpayment of dues where 
notice of payment was not sent in accordance with long-con- 
tinued and uniform custom. Ibs vs. Hartford Life Ins. Co. 
(Minn.). 

To waive forfeiture of chattel mortgage clause company should know 
of forfeiture or have in its possession facts which should readily 
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lead to disclosure. Security Ins. Co. vs. Laird (Ala.)..........1153 


No insurance company shall defend on grounds of misrepresentation 
unless it shall show on the trial that within reasonable time after 
discovering falsity of misrepresentations it gave notice to insured 
and that ninety days shall be a reasonable time. National Life 
Assn. vs. Hagelstein. (Tex.) ‘isk ee kee 

In suit for penalty on ground that defendant “was member of under- 
writers’ association defendant was privileged to refuse to answer 
interrogatories propounded on the ground that to answer inter- 
rogatories as to defendant’s connection with such insurance 
organization would tend to expose him to a penalty or forfeiture. 
American Cent. Ins. Co. vs. Pepper (Ala.) 

In Hability policy where minor had been unlawfully employed, insurer 
did not by its conduct in defending suit for insured waive its 
right to defend on grounds of no liability. Buffalo Steel Co. vs. 
4tna Life Ins. Co. (N. Y.) ° 

Defendant superintendent wrote plaintiff distinctly denying liability 
under liability policy on sole ground that injury to S. was based 
entirely on assault, and their policy did not cover such injuries. 
Held. such letter was not waiver of aefendant’s claim that injury 
was not within the policy because it did not occur on or adjacent 
to place specified in schedule. Graustein & Co. vs. Employers’ 
Liability Assur. Corp. Ltd. of London. (Mass.) 

Where company issues policy with full knowledge of facts which would 
render it void in its inception, if its provisions were insisted upon, 
it will be presumed that, though by mistake it omitted to impress 
the fact in the policy, it waived such provisions. Tilton vs. 
Farmers’ Ins. Co. of Town of Palatine (N. Y.) 

It cannot be said that the company by making demand for payment 
twenty days before any right to forfeiture accrued elected to waive 
the forfeiture when such right did thereafter accrue. Security 
Life & Annuity Co. of Amer. vs. Underwood (Tex.) 

The company here, having made an unconditional demand for the 
payment of the note, is liable on the policy on the facts shown. 
Limerick vs. Home Ins. Co. (Ky.)..... <6 90:vesne oc ves 

An agent agreed to give seasonable notice ot the maturity of a pre- 
mium note, that agreement, being part of the consideration of 
the contract, will prevent the insurer from declaring a forfeiture 
for nonpayment of the note. Gleason et al. vs. Prudential Fire 
Ins. Co. (Tenn.) 

The refusal of the company to take the defense of the action was un- 
justified, and constituted a breach of its contract. The amount 
paid on a reasonable settlement constitutes a “loss from the lia- 
bility imposed by law” as much as does the payment of a judg- 
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ment rendered after a trial. Butler Bros. vs. American Fidelity 
Co. (Minn.) cece coccse OF 

A waiver of a forfeiture may result from. unequivocal ‘acts by “which, 
after knowledge of the forfeiture, the insurer recognizes the 
continued validity of the policy, or does some act based thereon. 
Equitable Life Assur. Society of U. S. vs. Ellis (Tex.) 

An injured employee brought suit against plaintiff and defendant, as 
permitted by the contract, took exclusive charge of the defense 
with plaintiff’s consent, and carried the case to the Supreme 
Court of the state, where a judgment for the plaintiff therein was 
affirmed. Held, that by so doing defendant waived any defense 
of nonliability under its policy because of such proviso. Empire 
State Surety Co. vs. Pacific Nat. Lumber Cu. (U. S.).......ee0 

, that the insurer, by offering to make a loan, treated the policies 
as still in force, and such offer constituted a waiver of the for- 
feiture for nonpayment of the premium. Equitable Life Assur. 
Society of U. S. vs. Ellis + maeauee 

Company which retains notes and attempts collection waives provision 
for avoidance for nonpayment at nae Shawnee Mut. Fire 
Ins. Co. vs. Cannedy (Ok 

Held that as the representations of the agent ‘were 80 antagonistic to 
the interest of the insurer that an ordinarily prudent man should 
not have relied on them, defendant was not thereby estopped from 
setting up a forfeiture. Security Life Ins. Co. of Amer. vs. Eades’ 
Admx. (Ky.) ecccscee 

A letter from an insurance company referring to information desired by 
the beneficiary with reference to the policy, stating that the policy 
was in force up to the time the second premium would become 
due, waived any right of cancellation, such as misrepresentation. 
Harris vs. Security Life Ins. Co. of Amer. (MO0.)........eeeeeee0 5& 

After acquiring Knowledge that the policy was invalid, the premium 
paid was retained, and no offer made at any time to refund it or 
tender it into Court. Such acts amount to both waiver and estop- 
pel in pais. Pacific Mut. Life Ins. Co. vs. O’Neil. (Okla.)........ 6 

The insurer by its custom and course of dealing with insured, had been 
receiving, without objection, premiums or assessments past due. At 
the time of his death, insured had failed to pay assessments, which 
had he lived, it is reasonable to suppose would have been accepted, 
the insurer cannot claim a forfeiture. Bankers Health & Life Ins. 
Co. vs. Givvins. e erccccceecnccsceseseseesoe 

The unconditional acceptance by the company of a premium on a life 
insurance policy is a waiver of forfeiture on account of a default 
in not paying the premium in due time. Bohles vs. Prudential 
Ins. Co. of America (N. J.) eoeecccccccscccccesece 

A policy issued without application or medical “examination and without 
inquiry by the insurer, but which contained the provision that the 
policy should be void if insured, before its date had consump- 
tion or kidney disease, cannot be attacked on the ground of fraud. 
Commonwealth Life Ins. Co. vs. Rider. (KY.)....sseeceeeeceees 755 

If the policy is valid in its inception, the company cannot be re- 
quired to refund the premium. Marion = & Brass Bed Co. vs. 
Empire State Surety Co. (Ind.).......... 896 

Retention of premium paid by insured not waive ‘ot breach of warranty 
limiting amount of concurrent insurance? where insurer had no 
notice of breach. Harwood vs. Natl. Union Fire Ins. Co. (Mo.)..1002 

Insurance company will be estopped to insist upon forfeiture if it 
leads assured and assignee to believe that premiums paid are 
received on a valid contract, although policy declared assign- 
ment ceneitn it void. a vs. Prudential Ins. Co. of Sa 
(MO.) oc cves ceccee eecccce covcce 

Company’s lettr * deploring ‘the’ ‘forfeiture for nonpayment of pre- 
mfum, and suggesting that assured apply for additional time 
does not waive forfeiture. Parry vs. Southeastern Life Ins. 

Company need not pay back the unearn d premium on subsequent 
forfeiture. Security Ins. Co. vs. Laird (Ala.)........05 csecseerll 

Where under the by-laws of a county mutual fire insurance com- 
pany, it is not permitted to insure property without the county, 
it may be held responsible for a loss if, with the knowledge 
of its secretary, the property has been insured and assessments 
levied and received. Kesler vs. Farmers Mut. F. & Lightning 
Ins. Assn. (Iowa.) Cecesccecsee 

Conduct of company in holdir~ note and endeavoring ‘to “collect it after 
maturity amounted to a waiver of its right to insist upon for- 
feiture. Fidelity Mut. Life Ins. Co. vs. Goza. (Ga.) «+1233 

In liability policy where minor had been unlawfully employed, insurer 
did not by its conduct in defending suit for insured waive its 
right to defend on grounds of no liability. Buffalo Steel Co. vs. 
/8tna Life Ins. Co. (N. Y.) 

Defendant superintendent wrote plaintiff distinctly denying liability 
under liability policy on sole ground that injury to S. was based 
entirely on assault, and their policy did not cover such injuries. 
Held, such letter was not waiver of defendant’s claim that injury 
was not within the policy because it did not occur on or adjacent 
to place specified in schedule. Graustein & Co. vs. Employers’ 
Liability Assur. Corp. Ltd. of London. (Mass.).. wen donee 


(51) 





Insurance Law Journal, Vol. 42. 


On the facts stated, held sufficient to support a finding that the com- 
pany had waived payment of premium on the appointed day. 
Fenn vs. Northwestern Nat. Life Ins. Co. (Kan.)...........++-1289 

Act of insurer in accepting payments of premiums may amount to a 
continuing representation to its policyholder that the impression 
which he is under that the policy is in force is a correct one. 
Melick vs. Metropolitan Life Ins. Co. (N. J.) 1259 

Company waived requirement as to new physical examination by de- 
manding payment and accepting note, although delivery was 
made more than 60 days after receipt of policy by agent. Pender 
vs. North State Life Ins. Co. (N.C.) 

Where fire company had notice by its agent of breach and retained 
premium, paid after a loss, it is estopped to rely upon a breach. 
Manning vs. Conn. Fire Ins. Co. (Mo.) . 1765 

The evidence affords no basis for a claim of waiver of the clause re- 
quiring a proof of loss. Seyler vs. British Amer. Asse. Co. (W.Va.) 789 


Proof received and retained without condition or objection, it will be held 
that the insurance company waived any objection that might 
otherwise have been urged. Pacific Mut. Life Ins. Co. vs. O’Neil 
(Okla. ) ee 


Where insurance 
policy void fails to give notice of its election to void the policy, 
it waives the right to defeat the policy for those reasons, 
Western Ins. Co. vs. Ashby (Ind.) 68 Seavvecconeccenhaee 
Adjuster is authorized to waive forfeiture. Same rule applies to assis- 
tant adjuster performing duties of chief adjuster. Held, under 
the facts, that knowledge of adjuster in adjusting loss and 
carrying on arrangements bound the company. Western Reciprocal 
Underwriters’ Exchange vs. Coon (Okla.». 
Statement by a secretary who had no power to adjust loss, subsequent 
to a fire, who refused the permit for additional insurance, that 
assured had twenty days to get in proofs of loss, but that he did 
not think there would be any trouble, but that there might be, did 
not operate as a waiver. Member of co-operative fire company 
would be presumed to have knowledge of limitations on power of 
secretary relative to adjustment of losses. Where fire policy 
had been forfeited by obtaining additional insurance without con- 
sent of insurer, retention by company of proofs of loss was not a 
waiver. Tilton vs. Farmers’ Ins. Co. of Town of Palatine (N. Y.).1542 
Where inventory provision was violated, but after fire, with knowledge 
of such facts, insurer’s agent and adjuster directed insured to 
secure invoices and statements of bank deposits, and forward to 
insurer with proofs of loss, which insured did, thereby incurring 
expenses or loss of time, the forfeiture by reason of failure to 
keep or produce inventory or books of account was waived. 
Pace et al vs. American Cent. Ins. Co. (Mo.) ere 


PROVISIONS OF POLICY AS TO NONFORFEITURE AND REINSTATBE- 
MENT. 


That provision of the policy which provides that it shall be incontest- 
able from its date, except for fraud, eliminates all other ques- 
tions. Independent Life Ins. Co. of Amer. vs. Rider (Ky.).... 


Parties may by appropriate provisions in a contract limit their right 
to controvert certain question affecting the validity of the con- 
tract entered into by them, and may likewise limit the time 
within which such questions may be raised. A clause in a life 
policy providing that it shall be incontestable after one year 
from its issuance, except for nonpayment of premiums, is valid. 
Indiana Nat. Life Ins. Co. vs. McGinnis (Ind.).....cccccsesccccce 


A life insurance policy incontestable after a specified time, cannot be 
contested after that time on any ground not excepted therein. 
Harris vs. Security Life Tns. Co. of Amer. (Mo.) ‘sevens 


A provision in a life policy that after one year from date of issue, it 
should be incontestable, if the premium had been duly paid, was 
applicable to a defence of fraud in its issuance. Indiana Nat. 
Life Ins. Co. vs. McGinnis (Ind.) 168 

Incontestability be upheld—not contrary to public policy because of 
facilities company had to discover the fraud before the lapse 
of time. American Natl. Ins. Co. vs Briggs (Tex.).... 


Provision in application that the life policy, together with answers and 
explanations to various questions in first part of application, shall 
form exclusive basis of agreement between insured and company 
operated as a waiver of falsity of answers contained in other 
parts of application. Falsity cannot be set up as a defense in 
such instance. Tennessee Life Ins, Co. et al. vs. Nolen, (Ark.)..1468 

Held, whether reinstatement constituted new contract or a renewal 
of old, the terms of the policy were the terms of the contract 
and the incontestability clause precluded any defense by the 
company to an action thereon Great Western Life Ins. Co. vs. 
Snavely. (U. 
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XII. Risks and Causes of Loss. 


(A) 
(1) 


(2) 


(3) 


MARINE INSURANCE. 
Damage to a lighter by concussion when navigating New York Harbor, 
caused by an explosion of dynamite which was being loaded from 
a nearby pier on another vessel, was not due to a “peril of the 
harbor,” within the meaning of a marine policy insuring her 
against such risk. Listers Agricultural Chemical Works vs. Home 
Ins. Co. . & 862 
“Gulf waters’ defined. Mannheim Ins. Co. vs. Charles Clarke & 
Policy of insurance against perils of the sea covers a loss by stranding or 
collision although arising from negligence of insured or of 
master of crew. Striking and stranding of a lighter while being 
towed in a usual manner in a creek which was tributary to San 
Francisco Bay was due to peril of sea within terms of policy. 
American-Hawiiiian S. S. Co. vs. Bennett & Goodall et al.—Bennett 
& Goodall vs. Aferican-Hawaiian S. S. Co. et al. (U. 
Co. ? 
“Perils of sea’ do not include opening of sea valve. “negligently. 
Mannheim Ins. Co. vs. Charles Clarke & Co. ses Ku sescuncepeeee 
“Perils of sea’’ ‘nclude broken propeller blade, y. & P. R. Ss. S. 
Co. vs. AZtna Ins. Co. (U.S. aseunscobaee 
Owner of a vessel may insure himself against negligence and against 
necessity of entering into an inquiry where shippers have re- 
lieved him from liability of loss by fire, but he remains liable 
for his negligence. Symmers vs. Carroll et al. (N. Y.)........1068 
“Gulf waters” defined. Mannheim Ins. Co. vs. Charles Clarke & 
Co. (Tex.) ctuchakaee 
Proceeding on voyage with some blades of propeller gone is not neces- 
oer negligence. N. Y. & P. R. S. S. Co. vs. AZtna Ins. Co. 
(Uv. &. 


INSURANCE OF PROPERTY AND TITLES. 


Held, it appearing that several explosions were from different boilers, 
that the second and third were plainly incidental and attribu- 
table to the first, and there was as matter of law but one ex- 
plosion. Hartford Steam Boiler Insp. & Ins. Co. vs. Pabst Brew- 
ing Co. (U. S.) 655 

Where a policy of fire insurance excepted liability for loss caused di- 
rectly by explosion of any kind unless fire ensues, the insurer 
is not liable because the explosion was caused by the ignition 
of a match. Held that the attachment of the rider and the pay- 
ment of additional premium did not supersede the exemption of 
liability for explosion; the permission to keep gasoline being 
sufficient additional consideration. Ross vs. Liverpool & London 
& Globe Ins. Co. (N. J.).... 

Held, the guttering and sidewalk were ‘not a portion of the roadbed 
within the meaning of an automobile policy. Stix vs. Travelers’ 
Indemnity Co. of Hartford, Conn. (Mo.) - 1386 

Where policy of insurance indemnifies an owner of automobile against 
loss or damage caused by theft, robbery or pilferage, owner can- 
not, under this clause of the policy, recover for damage to 
machine which had been taken by another and used without 
consent of owner, but without any .ntent to steal. At common 
law and under statute theft is synonymous with larceny. The 
word “robbery” as used in contract sued on should be given the 
same meaning as that set forth in Penal Code of this state. 
“Pilferage”’ is petty larceny. Intent to steal is necessary in- 
gredient of all three offenses. Hartford Fire Ins. Co. vs. Wim- 
bish: (Ga.) 

Where policy of insurance indemnifies an owner of automobile against 
loss or damage caused by theft, robbery or pilferage, owner can- 
not, under this clause of the policy, recover for damage to 
machine which had been taken by another and used without 
consent of owner, but without any intent to steal. At common 
law and under statute theft is synonymous with larceny. The 
word “robbery”? as used in contract sued on should be given the 
same meaning as that set forth in Penal Code of this gtate. 
“Pilferage”’ is petty larceny. Intent to steal is necessary in- 
gredient of all three offenses. Hartford Fire Ins. Co. vs. Wim- 
bish. (Ga.) 

When concurrent causes of damage appear, the proximate cause is the 
dominant one that sets the other in operation. Hartford Steam 
Boiler Insp. & Ins. Co. vs. Pabst Brewing Co. 

Where policy of insurance indemnifies an owner of automobile against 
loss or damage caused by theft, robbery or pilferage, owner can- 
not, under this clause of the policy, recover for damage to 
machine which had been taken by another and used without 
consent of owner, but without any intent to steal. At common 
law and under statute theft is synonymous with larceny. The 
word “robbery” as used in contract sued on should be given the 
same meaning as that set forth in Penal Code of this state. 
“Pilferage”’ is petty larceny. Intent to steal is necessary in- 
gredient of all three offenses. Hartford Fire Ins. Co. vs. Wim- 
bish. (Ga.) Trrrrrrrrrreerrir: 
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Evidence of overloading floor inadmissible where admitted that defend- 
ant did not intend to prove that same had any visible effect on 
the wall. Gunzenhauser vs. Prussian Nat. Ins. Co. of Stettin, 
Germany (Pa.) ° 


GUARANTY AND INDEMNITY INSURANCE. 


Held, that if the company refused to defend an action against assured 
for personal injuries to an employee, and refused to pay the in- 
demnity provided for in the policy, it was liable to assured for 
necessary expense incurred by assured in defending the action. 
So. Knoxville Brick Co. vs. Empire State Surety Co. (Tenn.).... 
that the judgment was a “final judgment,” within the insurance 
policy; and on affirmance the insurer was liable for interest on 
the judgment, though the total amount thereof exceeded $5,000. 
Cannon Mfg. Co. vs. Employers’ Indemnity co. (eK. 

It is held the accident was not caused by “‘the failure of the insured to 
observe a statute affecting the safety of persons,” was covered 
by the contract, and the insurer, in denying liability and refusing 
to defend the action after notice, breached the contract. Butler 
Bros. vs. American Fidelity Co. (Minn.) oeee 
that such transaction was-not a duel, within the terms of a 
policy limiting insurer’s liability in case the insured died as the 
result of a duel; the term ‘‘duel,” as so used, meaning a fighting 
together by two persons by previous concert with deadly weapons 
to settle some antecedent quarrel, and not as the result of sud- 
den heat and passion. Within the meaning of a clause of the 
policy limiting the insurer’s liability in case of death of insured 
in violating the criminal law, unless it appeared that deceased’s 
act bore such relation to his death that the latter would not 
have occurred at the time and place it did, if the insured was 
not engaged in violating the law. Baker vs. Supreme Lodge, K. 
P. (Miss.) 

Changing two iron smoke stacks to . ‘prick Seay may not be a 
structural alteration. Kinston Cotton Mills vs. Liability Assur. 
Corpn. (N. C. 

“Repairs” Construed. Harbor and Suburban Bldg. & Savings Assn. 
vs. Employers’ Liability Assur. Corpn. Ltd. of London, Eng. (N. Y.) 

Liability policy insured plaintiff against loss imposed by law for 
damages on account of bodily injuries suffered by persons other 
than plaintiff's employees while on plaintiff’s premises Held, 
the policy was limited to accidents occurring within or on 
premises at location described in schedule, or premises or ways 
adjacent thereto. ‘Elsewhere in service of employers” did not 
mean anywhere that plaintiff was engaged in doing any of its 
business, but was confined to location of assured’s premises. 
Graustein & Co. vs. Employer’s Liability Assur. Corp. Ltd. of 
London. (Mass.) 

Held, in connection with general verdict in injury action, that child’s 
employment was unlawful within exception of liability policy, 
hence insurer was not liable. Exception in such policy should 
not be limited to cases where injured employee was “negligently” 
or “knowingly”? employed in violation of law. Buffalo Steel Co. 
vs. A2tna Life Ins. Co. (N. Y 

General agent of fire company not guilty of embezzlement of funds of 
company where such loss is by embezzlement where accredited 
with all the powers and duties generally accredited such general 
agents. Relation of debtor and creditor. Dixie Fire Ins. Co. 
vs. Nelson et al. (Tenn.). 

The sum mentioned in surety bond “given to secure performance of con- 
tracts will be required as a penalty and not liquidated damages, 
the plaintiff in an action thereon being entitled to recover for 
breach only actual compensation when capable of ascertainment. 
Johnson vs. Southwestern Surety Ins. Co. (U. 

Where bond was returned and new one issued in its stead, new 
was not void for want of consideration. Title Guaranty & Surety 
Co. of Scranton, Pa. vs. Packard-Spink Co. et al. (Wash.) 

Damages suffered by surety on a replevin bond by being compelled to 
pay a judgment for damages for detention of property replevined 
are such as were contemplated by agreement on which it became 
surety that its principal would reimburse it for any damages 
suffered in consequence of becoming surety. U. S. Fidelity & 
Guaranty Co. vs. Howell. (Wash. ) 


LIFE INSURANCE. 

Paper written by husband directed to wife just prior to his commit- 
ting suicide, not intended for her to see until after his death, 
not a communication during marriage and therefore admissible. 
Whitford vs. North State Life Ins. Co, (N. 


ACCIDENT INSURANCE. 


In accident insurance jurisprudence, blood poison resulting from ac- 
cident is regarded as a part of the accident, and an injury or 
death from it as an accidental injury or death. Continental 
Casualty Co. ve. Matthias (Ky.)..ccccccccccvsece coccccccccccce 
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When an accident caused a diseased condition, which together with the 
accident resulted in the injury or death complained of, the ac- 
cident alone is to be considered the cause of the injury or death, 
Penn vs. Standard Life Ins. Co. (N. C.).. 

Where at the time of an accident to insured, there was an existing 
disease which, co-operating with the accident, resulted in injury 
or death, the accident was not the sole cause, or the cause in- 
dependent of ali other causes within the policy. Penn vs. Stand- 
ard Life Ins. Co. s 

An accident insurance policy providing for nonliability of the company 
in case of death or disability resulting from medical or surgical 
treatment was undoubtedly to cover cases of accident growing 
out of medical or surgical treatment, would not apply to such 
treatment necessary for the purpose of relieving insured from the 
results of accidential injury. Vernon vs. Iowa State Traveling 

Men’s Ass’n (Iowa) 

Held, such conditions as we here find are to be construed most strongly 
against the insurer. Vernon vs. Iowa State bperetanersiie Men’s 
Ass’n (Iowa) 

A policy guaranteeing perfect protection, and declaring that during 
the premium payment period, after the policy has been in force 
sixty days, insurer will pay the beneficiary $5,000 in dischargé of 
claims, provided insured dies of the result, directly or independ- 
ently of all other causes, of bodily injuries effected through ex- 
ternal, violent, and accidental means, and provided death occurs 
within ninety days after receiving injury, causing death, etce., 
insures against accident happening within ninety days after re- 
ceiving the injury, though the accident happens within sixty 
days after the issuance of the policy. Empire Life Ins. Co. vs. 
for inte ntional suicide will be enforced. Layton vs. Interstate 
yee 

Held, that x assured being afflicted with chronic nephritis, was not 
entitled to recover thereunder. Kingkade vs. Continental Cas- 
ualty Co. (Okla.) 

A stipulation in an accident policy that insurer shall not be liable 
Business Men’s Ace. Ass’n (lowa) 

“Visible mark upon the body may be visible evidence of internal 
jury. Royal Casualty Co. vs. Nelson et al. (Tex.)... 

Thouch death finally results from disease, if death would not have oc- 
curred but for the injury, the accident is the cause of death. 
Fidelity & Casualty Co. vs. Meyer (Ark.) 

Where plaintiff was riding as a passenger in a public conveyance, 
which had stopped to let her alight, and sustained a Pott’s frac- 
ture while alighting, with one foot upon the steps and the other 
upon the pavement, she was entitled to recovery. Gibson vs. 
Casualty Co. of America (N. Y.) 

“Insurer shall not be liable for injuries occasioned through the assured’s 
violation of any local ordinance affecting the safety of persons’ 
construed. N. W. Kratzer & Co. vs. Pennsylvania Casualty Co. 


Where one person injures another and the injury is not the result of 
misconduct or participation of the injured party, but is unfore- 
seen by him, it is to him, accidental, although it may be inten- 
tionally inflicted by the other party. Gaynor vs. Travelers’ Ins. 
Co.—Travelers’ Ins. Co. vs. Gaynor. (G 

“Used for passenger service” difference. Standard Accdt 
Detroit Mich. vs. Hite. (Okla.) 

Blood from ear a “visible sign’? Goodes vs. Order of United Com- 
mercial Travelers of America (Mo.) 

Where one single predominant agency is disclosed directly producing as 
a probable result the injury, which is accidental, and which oper- 
ates independently of all other like causes, the effectual means 
required by an accident policy, insuring against bodily injuries 
effected directly and independently of all other causes through ex- 
ternal, violent, and accidental means, exist; and it is not neces- 
sary to ascertain whether, in the chain of causation, another 
source less demonstrative or more ulterior in its origin might 
be found, which might more indirectly have a causal connection 
with injury. Bohaker vs. Travelers’ Ins. Co. of Hartford, 
Conn. (Mass.) 

Statement in application for a casualty insurance policy that insured 
was free from “intemperate habits’ meant, by the quoted words, 
when applied to intoxicants, the use of intoxicants to excess, that 
is, with considerable frequency and to an apparent degree, so that 
their use was customary rather than exceptional. Andrews vs. 
U. S. Casualty Co. (Wis.) 

Restriction in accident policy concerning “intentionally inflicted” 
injuries, did not include death by homicide. Andrews vs. U. S. 
Casualty Co. (Wis.) 

“Wound” defined. Robinson vs. Masonic Protective Assn. (Vt.) 

Where policy conditions classified hernia as a disease or result of a 
disease and not an accident, insured is estopped to contend it was 
result of an accident, however it might be classified by medical 
experts. Though insured may have had predisposition to hernia, 
insurer was liable although policy limited liability to Illness after 
date of issuance. Hilts vs. U. S. Casualty Co. (Mo.) 
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XIII. Extent of Loss in Liability of Insurer. 


(A) 


MARINE INSURANCE 


Insuring cargo for ndennett “or for account of whom it may concern.” It 
was not necessary to allege in the complaint, that there was 
any previous contract or arrangement between the carrier and the 
shipper. It is sufficient if he intended to insure their interest in 
the cargo for their benefit and such intention is established by the 
words in the policy ‘for account of whom it may concern.” 
Douglas Symers, suing on behalf of himself etc., respondents vs. 
Howard et al., executors, etc., appellants. (N. 


INSURANCE OF PROPERTY AND TITLES. 

Property is to be regarded as having been “wholly destroyed” or a 
“total loss’? within the meaning of an insurance contract, no 
matter how great a portion thereof may remain unconsumed, 
if it is so injured that it must be torn down. Kinzer vs. Nat. 
Mut. Ins. Co. (Kan.) ° 

Held there being no separate valuation of the properties or distribu- 

: tion of the amount of insurance, the insurer is liable for actual 
loss of the property destroyed to the extent of $1,000.00, and 
the court rightly refused to deduct from the amount of recovery 
the value of the brick wall. Kinzer vs. Nat. Mut. Ins. Co. (Kan.) 

The cash value of the building destroyed is the fundamental fact to be 
established, and any evidence which has a legitimate tendency 
to prove that fact is admissible. Citizens Savings Bank & 
Trust Co. vs. Fitchburg Mutual Fire Ins, Co. (Vt.) 

Where the coinsurance clause permitted by statute is attached to a 
policy of fire insurance, and the insured maintains insurance on 
the building to the amount which he is by such clause required 
to carry, in case of a total loss the insurable value as stated 
in the policy, and not the actual value at the time of the fire 
is the basis of determining the amount of recovery on the policy. 
Where the loss is partial, the insured is entitled to recover the 
actual amount of his loss, and this cannot be based on the insur- 
able value. wee et al. vs. Fireman’s Fund Ins. Co. 
(Minn.) cecee « asin eee eoccecces 

A tenant erecting a building on ‘the premi ses, though the lease con- 
tained no privilege of renewal and provided for a reversion of 
the building to the lessor at the end of the lease, and procuring 
an insurance on the building which is destroyed before the end 
of the term, may recover the value of his interest in the building 
and not the value of the building. Sievers vs. Union Assur. So- 
ciety of London (Cal.) ; 

Contractor insuring building partially in existence when contract 
is made, entitled to recover value of building at time of fire, 
minus its value when he commenced work. Sammons et al. 


440 


vs. Amer. Home Fire Ins. Co. et al. (S. C.) occacckeee 


Under policy providing that insurer should not be liable beyond actual 
cash value of property and in no event exceed cost to insured to 
repair, or replace, measure of damages was cost of replacing prop- 
erty, less salvage, which would be difference between fair and 
reasonable market value before and after fire; ‘‘actual cash 
value” being fair market value. Farmers’ Mercantile Co. vs. 
Farmers’ Ins. Co. (lIowa.) 


There is a wide distinction between “coinsurance” and “concurrent 
insurance’; the latter term being used to designate insurance 
placed in other companies covering the same risk, while there 
is no “coinsurance” where the insured does not bear a proportion 
of the risk. Oppenheim et al. vs. Fireman’s Fund Ins. Co. 
(Minn.). ‘ 

Amount to be paid by each underwriter is that which the amount of 
his policy bears to all the insurance thereon. Taber vs. Con- 
tinental Ins. Co. et al. (Mass.) 

Violation of insurance law in soliciting membership for insurance 
organization. Copy of constitution filed with insurance company 
inadmissible. Commonwealth vs. Merrill. (Mass. ) 

Concurrent insurance. Held on statements of fact that owner’s recovery 
on first policy was not limited to loss or damage of his interest in 
property since second policy was an independent one and one in 
which he had no interest. Smith et al. vs. Amer. Ins. Co. 
Mich.) 


A reasonable and substantial compliance with the provision requiring 
separation of damaged and undamaged property is all that is 
required. Greengrass vs. No. River Ins, Co, (N. Y.) coe 

Where insured after loss fails to separate damaged goods from “un- 
damaged, etc., but on contrary sells goods before insurer has oppor- 
tunity to inspect, unless compliance has been waived, it will bar 
recovery, these acts constituting breach of policy. Farmers’ 
Mercantile Co. vs. Farmers’ Ins. Co. (lIowa.) 

Separation of goods “‘forthwith’”’ means within reasonable time consider- 
ing all circumstances attending loss. Farmers’ Mercantile Co. vs. 
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Violation of insurance law in soliciting membership for insurance 
organization. Copy of constitution filed with insurance company 
inadmissible. Commonwealth vs. Merrill. (Mass. ) 1306 

When thirty days’ credit was given plaintiff in which to pay the 
premium on a policy, and a total loss was sustained before the 
premium become due, defendant was entitled to a deduction of 
the premium from the amount payable under the policy. Inter- 
state Fire Ins. Co. vs. McFall (Va.)... 


GUARANTY AND INDEMNITY INSURANCE. 

A provision in the policy that no action shall lie against the company 
“unless brought by the assured for loss or expense actually sus- 
tained and paid in money by him after trial of the issue,” 
.pplies only in case the company denies liability and refuses 
to defend. Patterson vs. Adan (Phila. Casualty Co. et al. Gar- 
nishees.) (Minn.) ‘ . 200 

Held, that the payment 
injuries was sufficient, though not in money, so that the employer 
could recover over against the insurance company on the policy. 
Herbo-Phosa Co. vs. Phila. Casualty Co. (R. I.) suweecaces Mae 

In an experience clause of a credit insurance bond, which provided that 
the insurer should be liable for an amount not exceeding the 
“highest previous indebtedness” for goods shipped within twelve 
months prior to the shipping of the first item upon which loss 
should occur, the phrase quoted meant the higher indebtedness 
which had been paid, and not merely the highest indebtedness 
contracted. <A policy covering credits was not liable for interest 
on the amount of loss prior to the time that the defaulting debtor 
was chargeable with interest. Pringle Bros vs. Phila. Cas- 
ualtv Co. . Cc rccccccccccceccce 

Policy indemnifying against rs expenses of de- 
fending action. Harbor & Suburban Bldg. « Savings Assn vs. 
Employers’ Liability Assur. Corp. Ltd. of London, Eng. (N. J.).. 896 

Policy indemnifying contractor against loss imposed by law for dam- 
ages on account of bodily injuries covers liability for injury to 
pedestrians. Kibler et al. vs. Maryland Casualty Co. (Wash.)..1390 

Where debtor liable on a judgment for death of another held a policy 
insuring him against such loss on condition that he pay judgment 
within ninety days from date of entry, and procured a satisfaction 
of the judgment by delivering to administrator of decedent his 
unsecured promissory note, which was accepted by and with 
consent of probate judge the giving of the note was a payment 
of the judgment within the policy, in absence of direct and 
cogent proof that it was given in bad faith. The fact that judg- 
ment was not paid within 90 days after entry in court below does 
not relieve company from liability where it was paid within 90 
days after affirmance of judgment upon appeal prosecuted by 
insurance company in accordance with provisions of policy. 
Taxicab Motor Co. vs. Pacific Coast Casualty Co. of San Fran- 
cisco, Cal. (Wash.) -1409 

Where the surety of a building contractor, acting through its author- 
ized agent, induced a materialman contracting with the contractor 
to furnish materials, to ship the materials by agreeing with the 
materialman’s agent to pay therefor out of money the surety 
was entitled to receive on contractor’s account, and the material- 
man shipped the material in reliance thereon, surety receiving 
more than sufficient to pay for the material, was liable therefor. 
National Surety Co. vs. American Compound Door Co. (Tex.)..1576 

Where a surety company executed a bond for the sum of $25,000 to 
guarantee the performance of a contract by third party, the 
measure of surety’s liability upon breach is not the sum specified 
in the bond but actual damages. Williams vs. Pacific Surety Co. 
et al. (Ore.) 

Where liability company refused to defend assured was not only 
titled to recover costs and attorney’s fees paid in defense of 
action in court, but it was also entitled to recover costs and at- 
torney’s fees expende on appeal of case to Supreme Court 
John B. Stevens & Co. vs. Frankfort Marine, Accident & Plate 
Glass Ins. Co.—Frankfort Marine. Accident & Plate Glass Ins. Co. 
vs. John B. Stevens & Co. (U. S. «2+ 1802 


LIFE INSURANCE. 


Held, that such illustration blank was not a guaranty that the society 
would pay the surplus estimated therein at the end of the 
tontine period, or any particular amount of surplus; and hence 
insured, at the end of the tontine period, could not recover the 
surplus so estimated, but could only recover the surplus earned 
during his tontine period and apportioned to the policy by the 
society. O’Brien vs. Equitable Life Assur. Society of the U. S. 
(Mich.).....+ cocccccccSae 

The relation betwe rance 
company issuing it is not of a fiduciary character, and the com- 
pany does not hold the accumulated profits as a trustee. Equi- 
table Life Assur. Society of U. S. vs. Weil (Miss.)......+++eee- 390 
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The plaintiff under his evidence, is entitled to recovery under his policy 
one dollar for each and every member in good standing. Stanley 
vs. Sterling Mut. Life Ins. ~o. (Ga.) 795 
Under statute providing that in all suits upon policies of insurance on 
lives it shall be no defense that insured committed suicide unless 
contemplated when making application, and that any stipulation 
in policy contrary shall be void, a provision in a life policy 
that if insured committed suicide insurer would pay one-fifth 
of the amount is of no effect. Harms vs. Fidelity & Casualty Co. 
of N. Y. (Mo.) 


(BE) ACCIDENT INSURANCE. 
Insured, holding a special occupation policy which provided payment 
at the rate of $10.00 per week for the number of consecutive days 
after the first seven that he was necessarily confined within the 
house, and therein regularly visited by a physician. Held that 
the insurer was liable for four week’s indemnity at $10.00 a 
week. National Life Ins. Co. vs. King (Miss.) 
A life policy provided that the insurer should not be liable 
member for disability while convalescent from any disease, 
but should accept liability only for the actual time the member 
was necessarily and ‘continuously confined” and totally unable 
to follow his or her vocation. Held that such provisions did 
not require that the insured be confined to his bed in order to 
collect benefits, but it was sufficient if he was continuously con- 
fined to his house and was totally unable to follow his vocation. 
Home Protective Ass’n vs. Williams (Ky.) 
Held that insured was entitled to recover.for total disability, notwith- 
standing the three days of activity. Continental Casualty Co. 
vs. Matthis (Ky.) os 159 
The evidence shows that 
secutive days, and we fir no provision in this policy which 
excludes the first week of sickness from the benefits of the in- 
demnity. National Life Ins, Co. vs. King (Miss.) ‘ 164 
The insured could collect benefits if his sickness was such as would 
reasonably confine a person continuously to bed or substantially 
so confine him. Home Protective Ass’n vs. Williams (Ky.).... 228 
“Total disability.”’ It exists, although the insured may be able to per- 
form a few occasional or trivial acts relating thereto, if he is 
not able to do any substantial portion of the work connected with 
his occupation. Continental Casualty Co. vs. Wynne (Okla.).. 466 
In the event of a total loss, no claim shall exist for compensation other 
than that specifically provided. Gen. Acc., Fire & Life Assur. 
Corp., Ltd., vs. Stedman (Tex.) 552 
“Unnecessary exposure to obvious risk should be 
strued to mean gross or wanton negligence. Walter vs. Peoples 
Health & Acc. Ins. Co. (Mich.) abe -». 661 
Held, that the fact that insured was personally trying to adjust the 
tank when killed did not deprive him of his status as a super- 
viser. Miller vs. Mo. State Life Ins. Co. 762 
Casualty company not liable for double indemnity where insured 
was injured previous to actual firing of building. Maryland Cas- 
ualty Co. vs. Edgar .--1081 
Accident insurance not a Suttles vs. 
Railway Mail Assn. (N_ Y.) D 
In suit on accident policy providing that if injury causing loss results 
wholly or in part from intentional act of insured or any other 
person, insurer’s Hability shall be but one fifth of the amount 
otherwise payable, plaintiff's recovery is limited to one-fifth 
where evidence shows that insured was intentionally struck in 
face by another person who did not intend to kill him but that 
insured fell backward, striking his head on the pavement and 
fatally fracturing h’s skull; injury to his face by the initial 
blow not being serious. Ryan vs. Continental Casualty Co. (Neb.).1380 
Held, Clause limiting company’s liability in case of hernia occurring 
within sixty day period construed most strongly against company, 
provided no limitation in case a hernia resulted within sixty 
day period in which case company was liable for full indemnity, 
gates vs. German Commercial Accident Co. 
disability from date of accident should be construed to mean 
total disability within twenty four hours after the accident, since 
to construe it as meaning a calendar day would be so unreason- 
able in some cases as to render it almost certain such a construc- 
tion was not contemplated by the parties. Robinson vs. Masonic 
Protective Assn. (Vt.) 


XIV. Notice and Proof of Loss. 


(A) REQUIREMENT IN GENERAL. 


Where an accident policy required written notice of injury within 
fifteen days after the accident, and insured sustained an injury 
and was so dangerously ill after the expiration of six days after 
the accident that he was unable to give notice, the mere fact that 
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from the third to the sixth day after the accident he had mental 
and physical capacity to give notice, and did not do so, did not 
release insurer. Continental Casualty Co. vs. Matthis (Ky.)..... 

A requirement that proofs of loss must be furnished “as soon as pos- 
sible” after loss means that they must be presented within a 
reasonable time, and have due regard for all the circumstances. 
Great Amer. Co-op. Fire Ass’n vs. Jenkins (Ga.)... 

A provision of a fire policy requiring proof of loss to be furnished with- 
in sixty days after the loss is valid. Hatcher vs. Sovereign Fire 
Assur. Co. of Canada (Wash.) 

“Immediate Notice’ of loss under an indemnity ‘insurance ‘policy means 
no more than that degree of promptitude which is reasonable 
under the circumstances. Nat. Surety Co. vs. Western Pac. Ry. 
Co. (Cal.) 

Notice of injury giver to local agent 

ualty Co. vs. Nelson (Tex.) 

Provision requiring notice within ten days void where conflicting ‘with 
statute. Royal Casualty Co. vs. Nelson (Tex.) 

Failure to give early notice at the most merely authorized the insurer 
to declare a forfeiture for that cause. Brix vs. American Fidelity 
Co. 

Where “loss, if any, first payable to mortgagee as his interest may ap- 
pear,” mortgagee is not precluded from recovery because mort- 
gagor refused to make proof of loss. McDowell vs. St. Paul F. & 
M. Ins. Co. N. 

Notice of accident required “at once’? must be given immediately. 
Empire State Surety Co. vs. Northwest Lumber Co. (U. S.). 

Requirement of immediate notice of sickness upheld. Blunt vs. 

Fid. & Cas. Co. (N b. 

Failure to furnish proofs of loss forfeits rights of insured. 
Queen of Arkansas Ins. Co. vs. Laster (Ark.) 

Notice of sickness may be delivered to agent and in turn sent by him to 
company. Blunt vs. Natl. Fidelity & Casualty Co. (Neb.) 
“Immediate notice’ on liability policy requires notice given with due 

diligence and within a reasonable time. Natl Paper Box Co. 
vs. AZtna Life Ins. Co. (Mo.) -1419 

Written notice in lieu of telegraph given five days after discovery of 
default sufficient where "ieee to telegraph did not specifically 
exempt company from liability. Dixie Fire Ins. Co. vs. Am- 
erican Bonding Co. (N. C. 

Under contract as pleaded failure to furnish proofs of loss did not 
operate as forfeiture. Wilson et al. vs. German-American Ins. 
Co. (Kan.) 

Notice of accident given by physician, due to infection incurred, five 
months after injury but as soon as he learned that his sight was 
destroyed, was sufficient. Maryland Casualty Co. of Baltimore vs. 
Ohle (Md.) 

Held, refusal of legal owner to sign proofs of loss did not affect plain 
tiff’'s rights although policy required proofs to be signed by the 
insured. Alezunas et al vs. Granite State Fire Ins. Co. (Me.) 

“Immediately” used in connection with notice on liability policy did 
not mean “instantly,’”’ and did not require insured to give notice 
before insured itself had knowledge of accident. John B. 
Stevens & Co. vs. Frankfort Marine Accident & Plate Glass Ins. 
Co. Frankfort Marine, Accident & Plate Glass Ins. Co., 
John B. Stevens & Co. (U. 


FORM, REQUISITES, AND SUFFICIENCY OF NOTICE AND PROOFS 


A witness who testified that he was acquainted with the building, 
knew to some extent the rental value of like property, and had 
informed himself as to the rental value of the property in ques- 
tion, was properly permitted to testify as to the value of the 
building and Jot and the value of each separately. Citizens’ Sav- 
ings Bank & Trust Co. vs. Fitchburg Mutual Fire Ins. Co. (Vt.).. 

Where a life insurance company issues several policies on the life of in- 
sured and none of them require separate proof of death of the 
insured, such proof of death made to the company under one of 
them suffices. Bohles vs. Prudential Ins Co. of Amer. (N. J.)... 

Where insured after fire did everything in his power to furnish verified 
statements showing cash value of each item and amount of loss 
thereon insurer was liable on policy, notwithstanding waiver 
agreement made subsequent to loss. Ohio Farmers’ Ins, Co. vs. 
Glaze. (Ind.) eooces 

Under the clause requiring separation of undamaged goods, inventory, 
ete., insured was required to furnish a statement of damaged 
property remaining after fire, but not to do that which was prac- 
tically impossible and make a complete inventory of articles in 
store previous to fire. Where insured acts in good faith and 
discloses such information as insurer requests, proof of loss 
provision should be liberally construed. Where insured sub- 
mitted information he had secured duplicate invoices of pur- 
chases before a fire and a magistrate’s certificate concerning loss 
he was entitled to recover although inventory was not complete. 
Bingell vs. Royal Ins. Co., Ltd. of Liverpool, England, et al. (Pa.)1636 
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(C) EFFECT OF STATEMENTS AND PROOFS. 


If insureds’ proof of loss and their testimony were false and fraudulent, 
no recovery can be had. Pottle et al. vs. L. & L. & G. Ins. Co. 
(Me.) 

100 per cent overestimate of loss did not ‘justify court in rendering 
judgment for defendant where insured had no positive means of 
determining value of goods destroyed. Where loss is capable 
of more or less ascertainment, gross over-valuation compels 
court to determine as matter of law that intentional fraud was 
intended, but evidence must be conclusive against mistake or 
misapprehension. Simon Cloak & Suit Co. vs. Attna Ins. Co, 

‘i «1061 

Where policy of insurance upon live stock merely provided for notice 
of loss to secretary or nearest director within seven days pro- 
visions of the code as to notice of loss were waived. Kinney vs, 
Farmers’ Mutual Fire & Ins. Society of Kiron, (Iowa.) 


ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 
AND OBJECTIONS. 


Requirement of early notice of injury in accident policy is for benefit 
of insurer and can be waived by it. Waiver cannot be recalled so 
as to declare a forfeiture. Brix vs. American Fidelity Co. (Mo.).. 

Held, that the company could waive any right given it under the agree- 
ment, so that the agreement would not prevent insured from 
afterwards relying upon an express waiver by the company’s 
agent of a provision requiring proof of loss within sixty days 
after the loss. Hatcher vs. Sovereign Fire Assur. Co. (Wash.).. 

A waiver of provision of a fire policy, requiring proof of loss to be fur- 
nished within sixty days after the loss, is effectual, though the 
conduct constituting such waiver occurs after the sixty days pro- 
vided in the policy. Hatcher vs. Sovereign Fire Assur. Co. 
CWeah.) cccccccsccs covvccccccee evcves cheones coccccsccece 

Unless there is a bona fide attempt by an insurer to adjust a loss 
under a policy of fire insurance, by an offer to pay a sum ap- 
proximating the loss sustained there is an “absolute refusal to 
pay,” within the meaning of section 2490 of the Civil Code of 
1910. Great American Co-op. Fire Ass’n vs. Jenkins (Ga.)...... 

A denial of liability is a waiver of notice. ee Casualty Co, 
WO, BMIBCERED (EY.)..cccccsccs soveccese sesecessccse cavcceceeses 

The reception and retention by the insurer, “without * objection, of 
proofs of loss, is a waiver of the right to defend a suit for loss 
upon the ground that the proofs furnished were not in strict 
compliance with the requirements of the policy. Great Amer. 
Co-op. Fire Ass’n Vs. Jenkins (Ga.)........0.% 

Fire insurance company’s failure to furnish insured. blanks within the 
time stipulated by the policy is a waiver of the condition re- 
quiring insured to make proofs within the time. Before the 
time for filing proofs had expired, and the court fixed a time 
within which creditors were required to file petitions establishing 
their claims, that order superseded the requirement of filing 
proofs of loss. Gleason et al. vs. Prudential Fire Ins. Co. (Tenn.) 

An insurer who repudiates a policy, and denies liability because there 
was no valid policy in force at the time of the loss, is in no po- 
sition to show that the insured has lost his rights thereunder 
by failing to give immediate notice of loss, as required by the 
policy. Singer vs. Nat. Fire Ins. Co. of Hartford, Conn. (N. Y.) 

An unqualified denial of liability under the trust clause of a fire in- 
surance policy waived the proof of loss stipulated for by the 
policy. Czerweny vs. Nat. Fire Ins. Co. of Hartford (N. Y.).... 

It was not necessary to notify the insurer of a second action brought 
for the same cause after the voluntary dismissal of the first 
action. Butler Bros. vs. American Fidelity Co. (Minn.). me 

Failure to file proofs of loss no bar to recovery where company ‘failed 
to issue policy contracted for. Chenier et ux. vs. Ins. Co. of 
No. Amer. (Wash.) 

Requirement of early notice of injury in accident policy is “for benefit 
of insurer and can be waived by it. Waiver cannot be recalled so 
as to declare a forfeiture. Brix vs. American Fidelity Co. (Mo.).. 

Requirement of early notice was waived where defendant’s general 
agent denied all liability at time notice was served but later sent 
check in form of receipt in full which was rejected. Brix vs. 
American Fidelity Co. (Mo.) 

Where an insurer denied liability on the ground that the policyholder 
was delinquent in payment of premiums it cannot upon suit by the 
insured defend on the ground of delay in making proof of loss and 
giving notice. Elliott et al. vs. Home Mut. Hail Assn. of Cherokee, 


The act of the company in ‘denying “liability upon the ground that there 
had been a forfeiture because of failure to pay the premium is 
a waiver of the conditions as to furnishing proof of death. 
Bohles vs. Prudential Ins. Co. of Amer. (N. 

By accepting proofs of death furnished by the beneficiary under a life 
insurance policy, the insurer waives the right to set up in defence 
to an action upon the policy that proofs of death were not fur- 
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nished in compliance, with a _ stipulation therein contained. 
Stanley vs. Sterling Mut. Life Ins. Co. (Ga.) nano 

Stipulation in policy that no agent may waive any condition unless by 
written endorsement refers only to conditions essential to making 
contract binding in first instance and to its continuing force 
and obligation but after loss agent with power to adjust may 
waive proof as required by policy. Ohio Farmers’ Ins. Co. vs. 
Glaze (Ind.). 

Denial by company of liability made proof of loss immaterial. 
mercial Union Fire Ins. Co. vs. King. (Ark.). ; 

Insurer after twice receiving notice of death of “insured” advised 
beneficiary policy would be paid; provisions which required 
proofs of death upon company’s form and for action to be com- 
menced within specified period were waived. Continental Cas- 
ualty Co. vs. Hunt (Ind.) 

Adjuster said ‘‘we have all the proof we want.” This waived proofs of 
loss. Queen of Arkansas Ins. Co. vs. Laster (Ark.) 

Admission of liability by company waives proof of death. Thompson 
vs. Equitable Life Assur Society of the U. S. (S. C.) 

Letter of adjuster may be construed as waiver of proofs of loss and 
denial of liability. Queen of Arkansas Ins. Co. vs. Laster. 


Objections to proof of ‘loss where general objections’ are first made and 
no proof supplied insurer will be deemed to have waived any fur- 
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ther rights to object. Foiles vs. Detroit F. & M. Ins. Co. (Mich.)..1143 


Proof of loss waived by company denying within said time liability 
upon other grounds than failure to furnish proof of loss. Okla- 
homa Fire Ins. Co. vs. Wagester. (Okla.) 

An insurance company which retains proofs of loss without objection for 
over a month will be presumed to have waived defects. Bingell 
vs. Royal Ins. Co. Ltd. of Liverpool, England et al, (Pa.) 

Objection that proof did not state by whom insured building was used, 
as required by policy, waived in absence of object‘on. Alezunas 
et al. vs. Granite State Fire Ins. Co. (Me.) 


Adjustment of Loss. 


ADJUSTMENT AND SETTLEMENT 


In the absence of waiver or estoppel, the plaintiff’s rights in such 
case were not affected by a settlement between the insured and 
the insurance company with knowledge of the claim of plaintiff’s 
assignor. Czerweny vs. Nat. Fire Ins. Co. of Hartford (N. Y.).. 

Although the compromise of a disputed claim is supported by a suffi- 
cient consideration, the payment of part of a liquidated sum 
due on an insurance policy in settlement is not. Biddlecom vs. 
Gen. Acc. Assur. Corp. (Mo.). cncenieneee eee 

By accepting proofs of death furnished “by the beneficiary under a life 
insurance policy, the insurer waives the right to set up in defence 
to an action upon the policy that proofs of death were not fur- 
nished in compliance, with a _ stipulation thereMm contained. 
Stanley vs. Sterling Mut. Life Ins. Co. (Ga.).... 

Misrepresentation is not proper defense, where the insurer did not rely 
upon the misstatement, and where it was perfunctorily made, 
without any fraudulent intent. Springfield F. & M. Ins. Co. 
vs. Peterson (Neb.) 

Misrepresentation of foreign law is misrepresentation of fact. Travelers’ 
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Protective Assn. of Amer. vs. Smith. (Ind.)........ eovcekad’ 


APPRAISAL AND ARBITRATION. 


If the insured makes demand for appraisement, and it is refused, he 
may then bring an action on the policy. When appraisal has been 
required, the word “required” implies more than the existence 
of some fact making a thing necessary, and includes a request 
or demand as an element of the necessity. American Ins, Co. 
of Newark, N. J. vs. Rodenhouse (Okla.) 

Policy providing for appraisal of loss required no notice of time and 
place of appraisal. Each appraiser knew time and place, at- 
tended, and property was not in such condition as to require 
presence of parties. There was no necessity to notify them. 
Harmon vs. Stuyvesant Ins. Co. 

Appraiser first appointed by adjuster "remained duly qualified, 
though second epee was named. Harmon vs. Stuyvesant 
Ins. Co. ° 

Award of jury not excessive. 
et al. (Minn.) 

Where in an appraisal, the insured is not permitted to introduce evidence 
as to the extent of his loss, the award is not binding upon him 
Etna Ins. Co. vs. Jester. (Okla.) 

Immaterial whether persons who fix amount of loss are called referees 
or appraisers, and whether their decision is called an award or 
an appraisal. Hanley et al vs. Actna Ins. Co. (Mass.) 

Referees not required under statute to receive evidence upon amount of 
loss, but they may determine it in any way which in the exercise 
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of an honest discretion they think wise. Where building is wholly 

destroyed it would ordinarily be a wise exercise of discretion for 

the referees appointed to ascertain the amount of the loss, 

to determine it in the usual way in which civil cases are tried 

by referees. Hanley et al. vs. AStna Ins. Co. (Mass.).......... 1628 
In an action upon an award of referees, a report by the superior court 

which states that if the award was invalid, judgment was to be 

rendered for the company is not to be approved, where the time 

has expired within which the insured could institute action. 

maniny et al. Te: ADGA THe. CO. CORR) oc kcc cece dcvcwnsénesnse 1628 


(C) ESTOPPEL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION. 


After having elected to rebuild, then refuses to rebuild, then demands an 
appraisement, which the insured declines to acc2pt, and the in- 
sured then reconsiders and offers to enter into in appraisement, 
which the insurer declines to accept, the right of appraisement 
is waived. Gage vs. Conn. Fire Ins. Co. of Hartford, Conn. 
PMD Sa Rabns. SRERCSED ES: SEOOSCR RB SED  “bEE-S0 CRESS. SOCEM eooe 188 

Failure of an insurer to dems: and an appraisement is a waiver of the 
requirement in a policy of fire insurance that suit can be brought 
only within a specified time after an award by appraisers. Great 
American Co-op. Fire Ass’n vs. Jenkins (Ga.).........0.. eecccoccs 

Where insurer repeatedly demanded appraisal and it was had, it could 
notafter having refused to pay appraised loss, contend that as 
the loss was total, there was, in view of the valued policy statute, 
no ground on which to base appraisal. Harmon vs. Stuyvesant 
BGS.. CR. CHO ss crscwesencsicnes. bovseseesdevesss oe wieceras.es +--+ 1056 

If insurance company rests upon validity of its award, it waives its 
right to have a second appraisal. A®tna Ins. Co. vs. Jester. 
ETS A 2555 9)7 6 NA LEE Wee or" Sec cP AER LE wale alah o.. & Snead ee eae 1148 

Requirement in tornado policy as to exhibition of remaining property 
waived when it refused_to examine same for ten days after request 
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from defendant, discfaiming liability under policy. Fidelity 
Phenix Fire Ins. Co. of N. Y. et al vs. Abilene Dry Goods Co. 
PD ck aa eed VY OSs Dales tala ee ase wee wpe haae: Saute aine ooeckOtt 


XVI. Right to Proceeds. 


(A) INSURANCE OF PROPERTY 
(1) _ Could not recover under the mortgage clause for at that date the policy 
was issued they held no mortgage or other insurable interest 
on the property and cannot bring themselves within the terms 
of the policy. Roper et al. vs. Fire Ins. Co. f Hartford et al. 
Cia CAD. a eae Rae as “Maths Wahehre Mees hoe Aeeekieeceh® Sikes icon wee 
A contract by mortgagor or pure haser under conditional sale contract to 
provide insurance as additional security, although he has 
violated it by taking the insurance in his own name, will be given 
effect in equity though a lien against the proceeds of the insur- 
SDR GTLGr TOO... FR. 0 TOO 1 A 6 ooo scene. 52 nha a6 ene neeas 842 
“Loss, if any, first payable to mortgagee as his interest may “appear” ’ 
imports that the interest of the mortgagee is greater than that 
of a mere naked appointee. McDowell vs. St. Paul F. & M. Ins. 
RE Bile ae SARK KRUSE CARTAROM ECENERCAECRS SOO COL OMNRAE NESS -. 796 
Policy making loss payable to a mortgagee, as his interest appears, 
insures owner’s, and not mortgagee’s interest. Raw! vs. American 
ne. 2) CS, Se ikwatiaeedieas weleace iciantesauae ee 
Assignee of first mortgage who, contrary to terms’ of ‘policy, “turned 
proceeds over to mortgagor for rebuilding with knowledge of 
rights of second mortgagee and vendor to have such sum ap- 
plied to mortgage debt made herself liable for the amount so 
turned over. Carlin vs. Frey et al. (N. Y.)...... sie ntns ee sneneee 
Where carrier receives proceeds of insurance, for account of whom it 
may concern he holds money as trustee, and he must, after 
paying himself, divide the remainder among those entitled 
thereto and where he was relieved by decree of court from all 
liability to owners of cargo, he held the proceeds in trust for 
the owners. Symmers vs. Carroll et al. (N. Y.)..... 0 oe canee 1063 
If a warehouseman insures goods for his customers and collects 
money from the insurer for loss of goods, he will hold fund so 
collected for the benefit of the insured customers, or those who 
may have succeeded to their rights subject to legitimate charges. 
Farmers’ Ginnery & Mfg. Co. vs. Thrasher et al. (Ga.)........ 1776 
(2) The instrument of transfer to a creditor must be construed as a 
mortgage to secure his debt. Harde vs. Germania Life Ins. 
Co. et al. (Tex.)..... Soeeraresecs osecccccessocs Gae 
An assignment of the proceeds of. a “fire insurance policy need not be 
accepted by the company’s agent in order to become effective if 
the company had notice of the assignment. Prentice et al. vs. 
Security Ina. Co. ot Ob. (TOR). 0ccesvvccervvceccece setesrcecveves VOS 
Where carrier receives proceeds of insurance, for account of whom it 
may concern he holds money as trustee, and he must, after 
paying himself, divide the remainder among those entitled 
thereto and where he was relieved by decree of court from all 


(62) 











(B) 
ql) 


Topical Index. 


liability to owners of cargo, he held the proceeds in trust for 
the owners. Symmers vs. Carroll et al. (N. Y.)..... coneesada 1063 
Under code providing that assignment of instrurnent which by its terms 
prohibits assignment is valid but maker may avail himself of any 
defense which he may have against assignor before notice of such 
assignment, the cause of action on a life policy is assignable after 
death of assured regardless of any prohibition in policy and every 
defense available to insurer against beneficiary is available against 
assignee. McCombs vs. Travelers’ Ins. Co. ot Hartford, Conn. 
CEE ic canc00; tak h nena ants ade wealie eh eden ie raaees cennn - 984 
Direct notice of fraud perpetrated by life company’s agent on adminis- 
tratrix was given to company when only a few installments had 
been paid. This, in connection with other facts, was sufficient to 
put it upon inquiry. Necessity of valid transfer from administra- 
trix. Private transfer by administratrix to agent of company. 


Empire Life Ins. Co. vs. Mason et al. (Ga@.).....cccsccccccccs occeh@an 
Exemption of proceeds of life policy as against creditors of insured— 
Application of Kansas statute. In re Morse. (U. S.).........0e. 1606 


LIFE AND ACCIDENT INSURANCE. 


In the absence of a provision in a life policy authorizing insured to 
change beneficiaries, the beneficiary named has a vested interest 
in the policy from its issuance, but if it provides that insured 
may change the beneficiary, the latter’s interest is subject to in- 
sured’s right to make the change as provided in the contract. 
Indiana Nat. Life Ins. Co. vs. McGinnis (Ind.)...... Prererrre 
The beneficiary under a life insurance policy, which provides that the 
insured may change the beneficiary at any time, has no vested 
interest in the sum which might, in a contingency, become pay- 
able on the death of the insured. en vs. Thompson et 
al. (N. Y.). CEREC RRA RR OCS Lew Nee Mans pacdsieneeeccassce ae 
Beneficiary option. clause “permits. of divesting of original beneficiary’s 
interest. Robinson et al. vs. New York Life Ins. Co. (Mo.).. 5065 
An attempt, just before insured’s death to change the beneficiary which 
was complete except for a compliance with the rule of the com- 
pany, requiring the filing of the transfer with the company 
and the company’s acceptance and endorsement thereof, was 
sufficient to fix the rights of the beneficiary. Daugherty vs. Dau- 
GROTK: CC Gl. BRicccccsccccces wsiccnts., sesevcsccseucs Kine vaaeen Ge 
Beneficiary has an interest in ‘the’ policy, which while subject to be 
defeated by a change of beneficiary, can be defeated only in 
the manner prescribed. Indiana Nat. Life Ins. Co. vs. McGinnis 
CUE Do cuces cued. iceadan. meeperacceve insoles bee hbo sewedes +. 768 
Absence of knowledge of ‘fraud justified life company in paying policy as 
a valid obligation leaving plaintiff to deal with those who had 
actually defrauded her, or for whose benefit she advanced money 
in payment of premiums. Monast vs. Manhattan Life Ins. Co. eee 
CR. 1.) ccvces ae eee gerbe 6eenee Chbedees ebscetcosnns eccseus 
Policy designating that proceeds shall “go to” heirs in case of death of 
beneficiary vests the interest. And holder thereof may sue there- 
upon. Hartung et al vs. Northwestern Mut. Life Ins. Co. (Mo.).1091 
Under statute policy made payable to “executors, administrators or 
assigns” insurance is payable to surviving widow or children of 
decedent and is no part of decedent’s estate for purpose of 
paying debts or for distribution, and administratrix of decedent’s 
estate as such is not entitled to collect insurance. Sureties on 
bond of administratrix not liable for application of insurance 
actually collected by administratrix. Bradford et al. vs. Watson 
OG Oh CPs vc ccdaccd wtsd Bincetectite esncniaces Subtaneeaes 1291 
Where a man who deserted his ‘lawful wife and was living and cohabit- 
ing with another woman took out a policy in the latter’s favor, 
designating her as “wife,” the contract being made wholly for 
her benefit, she is entitled to proceeds of policy. A person may 
insure his own life in favor of one having no insurable interest 
in his life. The fact that the beneficiary was named as “wife,” 
and had adopted his surname, does not affect her rights, for a 
person may adopt a ficitious name. Mutual Benefit Life Ins. Co. 
of Newark, N. J. vs. Cummings et al. (Ore.)..........0. -1434 
When a life policy is issued and delivered, naming a beneficiary without 
reservation of power on the part of the insured to change, an 
irrevocable trust is created. Mutual Benefit Life Ins. Co. of New- 
ark. MN. 5. Wi. Cammings Ob. Gh. CHG ca ccicancdactvessedscens -1434 
Where policy was made payable to insured’s wife, delivered to her, and 
she paid premiums thereon, this was a settlement by the husband 
upon the wife, and created in her a separate estate. Marquet 
ve: Atha. Este Tee. CO. CEO i cicnwdc decwes de cust vicesciuoun 1706 
Held, there being nothing in record to show that it was the duty 
of the court to restore any property obtained by wife through 
husband during marriage a divorce decree did not deprive her of 
right to proceeds of policy, though it would have been otherwise 
had divorce been granted in Kentucky. Guthrie’s Ex’r. vs. Guthrie 
CRED cccécupndedke he teend Qataeeae eR VGN Ck OD tEe hae te 
Under statute, divorced wife is not entitled to proceeds of life policy in 
which she was named beneficiary and which was paid up at the 
time of divorce, even though allowed to retain possession of policy 
ftgelf: Sea ve. Conrad. (Hy). ccccs cicccees sossse cesses 
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Where policy was made payable to wife, if living, otherwise to in- 
sured’s administrators, executors or assigns, her rights could not 
be divested during her life without consent. Marquet vs. tna 
Life Ins. Co. (Tenn.) 


(2) Held that in determining whether the amount of annual premium ex- 
ceeds $500 within the meaning of Domestic Relatioas Law, § 52, 
assessments paid to fraternal benefit societies, or benefit or as- 
sessment associations, should not be considered, especially as the 
provision of the Domestic Relations Law was first enacted in 
1840 (Laws 1840, c. 80), while the exemptions of the Insurance 
Law were not enacted until 1883 (Laws 1883, c. 175), and would 
have been unnecessary, except to exempt such insurance from the 
provisions of the earlier statute. Dominick vs. Stern (N. Y.)..... 

The instrument of transfer to a creditor must be construed as a 
mortgage to secure his debt. Harde vs. Germania Life Ins, 
Co. et al. (Tex.) 

An assignment of the proceeds. “of a fire insurance policy need not be 
accepted by the company’s agent in order to become effective if 
the company had notice of the assignment. Prentice et al. vs. 
Security Ins. Co. et al. (Tex.) 

Under code providing that assignment of instrument which by its terms 
prohibits assignment is valid but maker may avail himself of any 
defense which he may have against assignor before notice of such 
assignment, the cause of action on a life policy is assignable after 
death of assured regardless of any prohibition in policy and every 
defense available to insurer against beneficiary is available against 
assignee. McCombs vs. Travelers’ Ins. Co. of Hartford. Conn. 
(Iowa. ) ces 

Direct notice of fraud perpetrated by life company’s agent on adminis- 
tratrix was given to company when only a few installments had 
been paid This, in connection with other facts, was sufficient to 
put it upon inquiry. Necessity of valid transfer from administra- 
trix. Private transfer by administratrix to agent of company. 
Empire Life Ins. Co. vs. Mason et al. (Ga.) eoceckGSl 


INDEMNITY INSURANCE. 

Under indemnity policy of accident insurance providing that insured 
should be liable only for loss or expense actually sustained and 
paid by insured, and assured bankrupt company which paid 
nothing on account of plaintiff’s injury would not have been en- 
titled to recover from the insured; and hence there was no 
right of action against the insurer to which plaintiff could be 


subrogated. Pfeiler vs. Penn Allen Portland Cement Co. et al. 
. O6CCO OK ee enececenneROen 


ACTIONS TO DETERMINE RIGHTS TO PROCEEDS. 


Held that in determining whether the amount of annual premium ex- 
ceeds $500 within the meaning of Domestic Relations Law, § 52, 
assessments paid to fraternal benefit societies, or benefit or as- 
sessment associations, should not be considered, especially as the 
provision of the Domestic Relations Law was first enacted in 
1840 (Laws 1840, c. 80), while the exemptions of the Insurance 
Law were not enacted until 1883 (Laws 1883, c. 175), and would 
have been unnecessary, except to exempt such insurance from the 
provisions of the earlier statute. Dominick vs. Stern (N. Y.)..... 

The instrument of transfer to a creditor must be construed as a 
mortgage to secure his debt. Harde vs. Germania Life Ins. 
Co. et al. (Tex.) oe coecscce 

Where carrier receives proceeds of insurance, ‘for account of ‘whom it 
may concern he holds money as trustee, and he must, after 
paying himself, divide the remainder among those entitled 
thereto and where he was relieved by decree of court from all 
liability to owners of cargo, he held the proceeds in trust for 
the owners. Symmers vs. Carroll et al. (N. Y.) 

Under code providing that assignment of instrument which by its terms 
prohibits assignment is valid but maker may avail himself of any 
defense which he may have against assignor before notice of such 
assignment, the cause of action on a life policy is assignable after 
death of assured regardless of any prohibition in policy and every 
defense available to insurer against beneficiary is available against 
assignee. McCombs vs. Travelers’ Ins. Co. of Hartford. Conn. 
(Towa. ) 

Under statute policy made payable ecutors, administrators 
assigns’ insurance is payable to surviving widow or children 
decedent and is no part of decedent’s estate for purpose 
paying debts or for distribution, and administratrix of decedent’s 
estate as such is not entitled to collect insurance. Sureties on 
bond of administratrix not liable for application of insurance 
actually collected by administratrix. Bradford et al. vs. Watson 
et al. 

Direct notice of ‘fraud perpetrated by life company's agent on adminis- 
tratrix was given to company when only a few installments had 
been paid This, in connection with other facts, was sufficient to 
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put it upon inquiry. Necessity of valid transfer from administra- 
trix. Private transfer by administratrix to agent of company. 
Empire Life Ins. Co. vs. Mason et al. ae ae 1421 


XVII. Payment or Discharge Contribution and Subrogation. 


(A) 


PAYMENT OR DISCHARGE 


Section 3 of Act 168 of 1908 does not apply to policies of insurance is- 
sued before the law became operative, and that, if it so applied, 
it would be unconstitutional. Central Glass Co., Ltd., vs. Niagara 
Bire Ins. Co. (L:a.) wccccccce cecccccccce ° 

Statute making an insurer, failing “to pay a loss within thirty days 
after demand, liable to pay the loss with damages and attorneys 
fees for collection of the loss, requires a special allegation in 
the petition of demand and refusal to pay within the time 
prescribed. General Acc., Fire & Life Assur. Corp. vs. Lacy 
et al. (Tex.) Seees eoscesccee 

Company not relieved of liability for attorney’ 8 “fees merely because 
it found some justification in proof of death, where its sability 
was subsequently established. a & Casualty Co. vs. Meyer 
(Ark. ) esecese cccccetes cncceace OD 

Amount of indemnity called ‘for by policy, which had been destroyed 
by fire, neld sustained by evidence. A®tna Life Ins. Co. vs. 
Flour City Ornamental Iron Works (Minn.) sence Ce 

Policy which provided that insurer should not be liable beyond actual 
cash value and in no event exceed cost to insured of repairing 
or sesineine did not entitle company to repair or replace in lieu of 
payment. Farmers’ Mercantile Co. vs. Farmers’ Ins. Co. (Iowa)..1026 

Penalty clause in statute for attorney’s fees not applicable to asse sssment 
companies. Natl. Life Assn. vs. Hagelstein. (Tex.) ~aceue OOP 

Insurer who advances money to insured on conditions of presentation 
of claim to carrier for amount of loss and a refunding of 
amount on receiving payment from carrier, does not thereby 
pay policy or waive defenses. Kalle & Co, Inc. vs. Morton 
th. ¥, -- +1058 

Damages contemplated by ‘statute which “permits. ‘of not over 10 per 
cent of sum due and attorney’s fees to plaintiff in action 
against insurance company where such company has vexatiously 
refused to pay a loss and providing that judgment shall be 
entered for aggregate sum found in verdict are punitive damages 
and not a penalty and must be stated separately in the plead- 
ings and in the verdict of the jury. Jones vs. Prudential Ins. 

Co. of America (Mo.). seeee nenese . 1087 

Insurer may recover expenditures on ‘effort to salve. Mannheim Ins. 
Co. vs. Charles Clarke & Co. (Tex.). ° 

Amount allowed as attorney’s fee for vexatious delay, without any direct 
and positive evidence showing vexatious delay, not error, since 
jury had right to find vexatious delay from all the circumstances 
of the case. Stix vs. Travelers Indemnity Co. of Hartford, 
Conn. (Mo.) 

Under statute providing that jury may award damages “and attorney’s 
fee where there is vexatious delay on refusal to pay jury may 
conclude that delay was vexatious even though there be no direct 
testimony to that effect. Coscarella. vs. Metropolitan Life Ins. 
Co. (Mo.) 

Stipulation in life policy that in case of suicide insurer should be liable 
for one-fifth of the amount was invalid, and insurer was liable for 
full sum unless insured contemplated suicide at time of applica- 
tion, in which event insurer would not be liable for any amount, 
but insurer did not claim that insured contemplated suicide. 
Harms vs. Fidelity & Casualty Co. of N. Y. (Mo.) ..1357 

Evidence demanded a finding that refusal of defendant to pay loss was 
not made in bad faith, and verdict finding attorney’s fees was 
contrary to evidence. Georgia Life Ins. Co. vs. MecCranie. (Ga.).1442 

Fraud practiced upon administratrix. Knowledge of company. Money 
paid through mistake of law, with full knowledge of all facts, 
cannot be recovered back unless it is made to appear that the 
person to whom it was paid cannot, in good conscience, retain it. 
Whitehurst vs. Mason et al. (Ga.) aa eee 

Act No. 168 did not apply to fire policies issued before law became 
operated and if so applied would impel obligation of contract by 
changing its stipulation. Nothing to contrary was decided by 
the Supreme Court under a statute penalizing bad faith and 
business methods on the part of insurance companies to defeat the 
right of insured by contract of insurance. Central Glass Co. Ltd. 
vs. Hamburg-Bremen Fire Ins. Co. (La.) 


CONTRIBUTION. 


Where several insurers issue coinsurance on certain property by policies 
containing an 80 per cent coinsurance clause, the contracts of 
each being separate and independent, there is no concurrent lHa- 
bility or right of contribution; each insurer binding itself to pay 
its proportion of the loss without reference to what may be paid 
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by others. Citizens’ Savings Bank & Trust Co. vs. Fitchburg Mu- 
tual Fire Ins. Co. (Vt.) cecce 
Presentation by beneficiary of policy to superintendent with request for 
payment, superintendent denying liability, sufficient demand for 
payment. Coscarella vs. Metropolitan Life Ins. Co. (Mo.) 


SUBROGATION. 


Held, that the cause of the fire and whether the railroad’s servant was 
in charge of the train from which the fire started were ques- 
tions for the jury. North River Ins. Co. et al. vs. Southern Ry. 
Co. (8. C.) Cocos coeccccceconccece 

The measure of recovery ‘is ‘the full amount of the damage sustained. 
Conn. Fire Ins. Co. vs. Chester, P. & Ste. G R. Co. (Mo.)...... 

Where a lease by a railroad company exempted it from liability to “the 
lessee for fires, the lessee’s insurer can obtain no rights against 
the lessee upon the principle of subrogation. City of N. Y. Ins. 
Co. vs. Chicago, B. & Q. Ry. Co. (Iowa) 

Under Pub. St. 1901, c. 159, 329 making the proprietors of raliroads 
liable for damage from fire, and section 30, giving such proprie- 
tors an insurable interest in all property situated on the line of 
road exposed to such damage and section 31, entitling the pro- 
prietors to the benefit of any insurance effected upon such 
property by the owner, less cost of premium and expense of re- 
covery, insurance company is precluded from recovering from the 
railroad by subrogation the loss paid for property on the right of 
way destroyed by fire caused by the railroad; whether negligence 
caused the fire or not. Boston Ice Co. et al. vs. Boston & M., 
| a Se: a § Pee eeces cocce ceee 

The right of subrogation arises from the very nature of ‘the contract of 
insurance as a contract of indemnity. Federal Ins. Co. et al. 
vs. Detroit F. & M. Ins. Co. et al. (U. S.). 0 ceccncccce 

Policy stipulating that any agreement by insured “with any” ‘carrier 
providing that latter shall have, in case of loss for which he 
would be liable, benefit of insurance, shall discharge insurer 
from liability, etc. rendered unenforceable by agreement in 
bill of lading that any carrier liable for loss shall have benefit 
of any insurance so far as same shall not — a 
& Co., Inc. vs. Morton (N. Y.) 

No subrogation in accident insurance, 

(N, Pesvecs . aaies.e 

Erroneous charge. y to grand 
lodge for embezzlement of officer of subordinate lodge it 
became subrogated to the right of the grand lodge to assert a 
claim against the company. The grand lodge had no further in- 
terest in or control over the cause of action against the bank, or 
any power to prevent the prosecution thereof. Bateman vs. Sar- 


bach et al. (Kan.).......00. + er ebwene oben ve0erecweae 


Evidence demanded a finding that refusal of “defendant to ‘pay loss was 
not made in bad faith, and verdict finding attorney’s fees was 


contrary to evidence. Georgia Life Ins. Co. vs. McCranie. (Ga.).1442 


XVIII. Action on Policies. 


(A) 


RIGHT OF ACTION AND DEFENSES. 


A tornado policy provided that the insurer should indemnify the in- 
sured against loss in a certain amount not exceeding the cost 
of repairing or replacing the injured property, reserving to 
the insurer the option to repair. After a loss the insu.er noti- 
fied the insured of its election to rebuild, but did nothing towards 
rebuilding. The insured sued upon the policy. Held that, while 
the election of the insurer was binding upon it, it did not dis- 
charge liability under the policy; and the action was properly 
brought. Gage vs. Conn. Fire Ins. Co. of Hartford, Conn. (Okla.) 

Only the courts can determine whether a particular suit is groundless, 
according to the averment of the declaration. If no defense had 
been made, there would have been a judgment by default, and the 
case submitted to a jury to assess damages. So. Knoxville Brick 
Co. vs. Empire State Surety Co. (Tenn.)........... eoccccccs 

An award is not a condition precedent. American ame Co. of Newark, 
N. J. vs. Rodenhouse (Okla.). eeccecccccece 

Held that it is as much the duty ‘of the insurer. as the insured to 
demand an appraisement; and in case no appraisement is re- 
quested by either, and the company refuses to pay the loss, the 
insured will not be precluded from her right of action by reason 
of failure to demand the appraisal. Rochester German Ins. Co. 
vs. Rodenhouse (OIG). .ccce ceccccccccccscs covseccccsccvccce 

If the actual loss is proved to be greater than the amount of the in- 
surance, a reference to arbitrators is not a condition precedent 
to recovery; but if the actual loss is less than the amount of 
the insurance, such reference is a condition precedent to re- 
covery. Oppenheim et al. vs. Fireman’s Fund Ins. Co. (Minn.) 

Proof of loss must be filed or suit cannot be maintained. Com- 
mercial Union Asse. Co. Ltd. vs. Shults, (Ok:ia.)......cceseeeecees 
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When litigation may arise on a policy between the insured and any 
one or more underwriters, the suit in which summons is first 
served in a court of record shall be a test suit. South Bay Co. vs. 
Merrill (N. H.) vhtbexcute aan 

Requirement of immediate notice of sickness upheld. Blunt vs. Natl 
Fid. & Cas. Co. (Neb.) 

Validity of assignment cannot be questioned by defendant. Dahrooge 
vs. Sovereign Fire Assur. Co of Canada (Mich.) rere 

Tender of all premiums collected essential where fraud is the defense. 
Meridian Life Ins. Co. vs. Dean. Ala. 


JURISDICTION AND VENUE. 


An act of the Legislature providing that actions on policies of “‘life, fire, 
and marine insurance’? may be brought either at the domicile of 
the insurance company or the place where the loss occurred, does 
not give one claiming under an accident policy the right to sue 
an insurance company at place where loss occurred, instead of at 
its domicile. Nolan vs. New Orleans ew Co.—In re New 
Orleans Casualty Co, (La.) .. sues 

Contiguous County. Kesler vs. Farmers’ Mut. “Ins. 
Assn. (lIowa.) Sateen eee ee 

Action of life policy transitory. Hartung et al. vs. } 

Life Ins. Co. (Mo.).... ear iKeeuene 


TIME TO SUE AND LIMITATIONS. 


Time during which a test case, brought in another state against an 
underwriter and dismissed, was pending, should be deducted in 
determining the 12 months period within which the action must 
be brought. South Bay Co. vs. Merrill (N. J.) 

Yearly limitation for suit.—A preliminary suit dismissed permits a 
later action to be started even after limitation expires. Tracy 
et oe Queen City Fire Ins. Co.— In re Queen City Fire Ins. 
Co. (La. 

Provision of fire policy stipulating that no suit or action shall be sus- 
tained unless commenced not later than six months after loss or 
damage rendered void by section 1128, Comp. Laws 1909. 
homa Fire Ins. Co. vs. Wagester (Okla.) ° 

Suit properly brought within one year and thirty days where policy 
provided suit must be brought within six months, where statute 
extended time to one year after cause of action accrues. Dixie 
Fire Ins. Co. vs. American Bonding Co. (N. C.) 

A clause in a contract for fire insurance executed May 25, 1908 on mer- 
chandise destroyed by fire on Nov. 9, 1908, that “No suit or action 
on this policy shall be sustainable in any court of law or equity, 
unless commenced within twelve months next after the fire,” 
was void at the date this contract was entered into, because of 
violation of law. Keys vs. Williamsburgh City Fire Ins. 
Co. of Brooklyn, N. Y.; Keys & Keys vs. Mechanics’ & Traders’ 
Ins. Co. of New Orleans, La.; Keys et al. vs. Phoenix Ins. Co. 
(Okla. ) 1329-1340 

Where it was stipulated in policy that no suit should be maintainable 
unless commenced within 12 months after fire, an action brought 
after lapse of that period would be barred although it purported 
to be renewal of a previous action. Gross vs. Globe & Rutgers 
Fire Ins. Co. (Ga.) 

Provision requiring suit to be brought within one year is valid. 
vs. German Commercial Accident Co. (Vt.) 

An instruction that if insured’s loss of sight was caused directly and 
independently of all other causes through external accidental, 
and violent means, insurer was liable, but if the jury did not so 
find there was no liability, was sufficiently favorably stated the 
rule that, where an injury was caused by accident and disease 
there could be no recovery. Penn vs. Standard Life Ins. Co. 

Where insurer Geriiea liability “thereon. it wa aived the provision fixing 
the time for the commencing of an action on the policy after 
proofs of loss, and an action brought before the time was not 
premature. Continental Casualty Co. vs. Matthis (Ky.)........ 

Plaintiff having pleaded the policy and performance of the conditions 
by insured, which defendant denied, defendant was entitled to 
rely on the provisions in question without specially pleading 
them; the case not being one of forfeiture of a policy already in 
existence but one of a contract of insurance, which had no 
existence until a time after the injury. Popovitz vs. United 
States Health & Acc. Ins. Co. (N. Y. tseeenenee 

Evidence held to support a finding that the premium was paid. Unter- 
harnscheidt vs. Mo. State Life Ins. Co. (Iowa) 

It was a question for the jury whether promissory notes for the amount 
of the first premium were given and accepted in payment of 
such premium. emt niceeneginntese vs. Mo. State Life Ins. Co. 
(Iowa) ee eeee Coecerccce cocccecescoccs ercesseee 

Evidence in an action on an accident insurance policy held to raise 
a fair conflict on the question of whether insured came to his 
death by drowning or from an aneurism and a rupture of an 
artery, and to require the submission of the case to the jury. 


(67) 





Insurance Law Journal, Vol. 42. 


Fueeents vs. Order of United Commercial Travelers of Amer. 

(lowa) eccce 

The physician designated testified that “in “the ‘spring of 1910 “deceased 
was treated irregularly for dyspepsia, and in October of that 
year presented symptoms of tuberculosis, for which he was treated 
during the winter. Held that, in the absence of any evidence 
reflecting on the credibility of the physician, his evidence showed 
a breach of warranty as a matter of law. Brunjes vs. Metro- 
politan Life Ins. Co. (N. J. eoee 

In an action on a fire policy, evidence held to require submission to the 
jury of a question whether a firm of attorneys had authority to 
receive payment of a premium note executed by plaintiff and paid 
to the attorneys before loss. Stubblefield vs. Planters’ Fire a 
Co. (Ark.) 

The insurance company aia not w aive a provision of the policy that “no 
action should be maintainable on it, unless commenced within 
six months after the death of the insured. Pate vs. Prudential 
Ins. Co. of Amer. (N. Y.). 

Where the by-laws of a mutual benefit association, “which were by ref- 
erence, made a part of the accident insurance policy, provides for 
payment whenever a member in good standing shall, through 
external, violent, and accidental means receive bodily injuries 
which shall, independently of all other causes, result in death 
within a certain time from the accident, the burden is on the 
plaintiff in an action on a policy to show that deceased came 
to his death by such means. But it is also true that the burden 
is upon the defendant of showing that death resulted from one 
of the causes excepted by the contract of membership. Vernon 
vs. Iowa State Traveling Men’s Ass’n (Iowa) eccee 

Held that the rule that if on one state of facts plaintiff may recover, 
and on another not, and the evidence tends no more strongly 
to prove the first state of facts than the second, no recovery can 
be had, did not apply because the burden was on defendant to al- 
lege and prove the facts limiting its eae Etna Life Ins. 
Co. et al. vs. Rustin (Ky.) CRs oecseeseseouce 

If the evidence for the plaintiff was true, a prima. facie case was made 
out for plaintiff. Actna Life Ins. Co. et al. vs. Rustin (Ky.).... 

In this case the question of whether the loss was total or partial was, 
under the evidence, one of fact for the jury. Oppenheim et al. 
vs. Fireman’s Fund Ins. Co. (Minn.).... eccccescececce 

The defense was forfeiture by failure to pay a premium note on 
maturity, evidence held to sustain a nonsuit. Sexton vs. Greens- 
boro Life Ins. Co. (N. C.).. ecvescccece 

The plaintiff's evidence showed that ‘the ‘insurance ‘fund had been paid 
to the assignee of an equitable interest justifying the payment 
under a clause of the policy, the complaint was properly dis- 
missed. Pate vs. Prudential Ins. Co. of Amer. (N. Y.).......e08 

Evidence tending to show that he either shot himself or procured 
some one to shoot him, instructions that if the wound causing 
his death was inflicted accidentally, either by himself or another, 
or intentionally by another without his consent or procurement, 
the law was in his favor, but if he committed suicide, sane 
or insane, or if the wound was inflicted intentionally by another 
with his consent or procurement the law was for defendants, 
and the jury should find properly submitted the case as made 
by the evidence. Actna Life Ins. Co. et al. vs. Rustin (Ky.).. 

It is not to be presumed in the absence of any express agreement on 
the subject, that, when the owner effects an, insurance on his 
building, he has deprived himself of the right to use it in the 
common and ordinary mode, including the right to make all 
proper and reasonable repairs. The court left it to the jury to 
find whether or not the repairs made by the county commis- 
sioners were reasonably necessary fos the preservation and main- 
tenance of the ee Lebanon Co. vs. Franklin Fire Ins. Co. 
of Phila. (Pa.) ° 

Reasonable provisions in an 
thereon, are valid, and unless waived, are binding upon the 
parties. Held, that in the absence of waiver, or of any excuse 
for the delay, the action was barred by the limitation in the 
policy. Harvey vs. Fidelity & Casualty Co. (U. S.)....eeeereee 

Held that, as no action arose against the surety company until final 
judgment was entered, the action was brought in time. Creem 
et al. vs. Fidelity & Casualty Co. of N. Y. (N. Y.).. 

A stipulation in a policy of insurance that no suit or action on the 
policy for the recovery of any claim thereunder shall be sus- 
tainable in any court of law or equity, unless commenced within 
twelve months next after the fire, is valid and binding. Where 
the parties make, by agreement, a fixed and unqualified limita- 
tion of the kind above noted, statutory limitations have no ap- 
plication to the subject, and the parties must stand upon their 
contract as written. Under such stipulation and limitation, the 
time should be computed to begin from the date of the fire. 
Maxwell Bros. vs. L. & L. & G. Ims. CO. (GA.)..ecceeeeeeecceee 

An insurer, who denies liability under a fire policy, thereby waives 
the stipulation therein that any loss shall not be payable until 
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sixty days after receipt of proof of loss, and cannot claim that 
because of such stipulation a suit brought within that time is 
premature. Okla. Fire Ins. Co. vs. McKey (TexX.).......cecceee 

Evidence held to show that fire policies had not been delivered and 
were not in force at the time of a loss. The prima facie case 
made by the introduction of fire policies in evidence thereon, 
created by the presumption of their validity, is of no special 
importance where the real facts are proved. Roberta Mfg. Co. 
vs. Royal Exch. Assur. Co. coace 

Evidence, in an action on a life policy, hela not to show that. the first 
premium was paid when the application was made. Jefferson 
et al. vs. New York Life Ins. Co. (Ky.) cove 

In an action on an accident policy, evidence held to warrant a ‘fina: 
ing that insured died from accidental poisoning. Potter vs. 
#£tna Life Ins. Co. 

Held, that in an action on the policy the court properly instructed that 
the closing of the bank alone did not charge the corporation with 
knowledge of any loss within the policy, nor did knowledge even 
of facts which raised a suspicion of fraud or negligence, on the 
part of its treasurer, but it had the right to wait before giving 
notice until it discovered facts which would justify a careful 
and prudent man in charging another with fraud or culpable 
negligence, and also properly instructed on the evidence that 
whether it gave immediate notice after having such knowledge, 
giving the term a reasonable and practical construction, was 
a question of fact for the ee Nat. feigned Co. vs. Western Pac. 
Ry: Co. (U. &. 

The rule that checks 
charged against the deneaita in the order in which they were 
made, held properly applied in an action by a corporation on a 
bond indemnifying it against loss through the negligence of its 
treasurer, based on his alleged negligence in making deposits in 
the bank after knowledge of its insolvency. Nat. oy Co. vs. 
Western Pac. Ry. Co. (U. S.) e ccccccescs 

Failure to institute suit within year will not bar recovery “where de- 
fendant failed to execute contract agreed to. Chenier et ux. vs. 
Ins. Co. of No. Amer. (Wash.)..ccccccccsceccccce cecces 

Fraud by insured in applying for a life policy is not presumed, and 
must be proved. Denaro vs. Prudential Ins. Co. of Amer. (N. Y.) 

Evidence held to support a finding that a rupture which caused the 

death was caused by falling. Fidelity & Casualty Co. vs. 
Meyer (Ark.) oecccccesos 

Evidence, held to sustain | a “finding ‘that decedent “died solely as a re- 
sult of injury. Royal Casualty Co. vs. Nelson et al. (Tex.)...... 

Theft or larceny cannot be inferred merely from the disappearance 
of jewelry from insured’s room in a hotel. Duschenes vs. Nat. 

, Barety Ca. Of Ni Fi GH. Wedvcsscne cactucccccestoencdesrcicene 

Held, that whether he was guilty of negligence was for the jury. 
Walter vs. Peoples Health & Acc. Ins. Co. (Mich.).........0.. 

Whether the defendant by retaining the inventory furnished by the 
plaintiff without objections as to its form, and entering into 
negotiations of settlement, had not waived the service of a 
more formal proof of loss, held for jury. a vs. No. 
River Ins. Co. (N. Y.)....-+0.- ee . 

Evidence that assured altered his books ‘for ‘the “purpose “of “collecting 
a greater amount than was due, was for the jury. Hartford Fire 
Ins. Co. vs. Walker UME. 9.0 ¢ cin ecccvcecccecceosee 

Whether death was due to —- held for jury. McEwen vs. Oc- 
cidental Life Ins. Co. (Cal.). Cobeee eecccesececcocosenccseee 

Evidence conflicting as to treatment for disease before the application 
for a benefit certificate, verdict could not be directed for defense. 
Leogen ve. Court of Boner (BEG). ccccsass sevenevednccosescouse 

Held that the answer alleged an actual transfer and assignment of the 
proceeds of the policy by insured to defendant with the insurance 
company’s consent in the payment of the amount of the note. 
Prentice et al. vs. Security Ins. Co. et al. (Tex.,)..... eeees 

Evidence held to sustain a finding that insured was induced to believe 
that his policy for $3,000 required only the payment of monthly 
premiums, to defendant could not claim that an advance cash 
payment was a Nellis vs. Western Life Indemnity Co. 
(N. Y.) eocccces 

A defendant to sustain. his ‘contention that ‘the “assignment of the policy 
to plaintiff, though absolute in form, was in fact only a pledge, 
need only produce a preponderance of evidence, and not neces- 
sarily clear. Carson vs. Natl. Life Ins, Co. et al. (N. C.)......4. 

Evidence as to the amount of the salvage held sufficient to enable the 
jury to determine the amount of loss. Walrod vs. Des Moines 
Fire Ins. Co. (Iowa.) eecccce 

Evidence held to show that plaintiffs in their proofs of loss and in their 
testimony, falsely and fraudulently misstated the eS and 
value of the goods destroyed. Pottle et al. vs. Liverpool & L. & G. 
Ins. Co. (Me.)..... eéeevesies eeccecocecooce 

Proof of the payment. ‘of the first premium “shifts the burden to the 
company of proving that subsequent premiums were unpaid at 
death. Harris vs. Security Life Ins. Co. of Amer. (Mo.)........ 
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Where a material false representation is shown and no waiver proved, 
verdict should be directed for defendant. Kasprzyk vs. a 


itan Life Ins. Co. (N. Y.) . sauce O 


If insured by his own voluntary act, "inflicted injuries which’ resulted 
in his death, intending at the time to inflict them, even though 
he did not comprehend that they would result in death, the in- 
juries were not invokuntary or accidental. Peterson vs. Time In- 
demnity Co. (Wis.). . 

Whether insured fraudulently misrepresented its value and its character _ 
was for jury. Walrod vs. Des Moines Fire Ins. Co. (Ilowa.)...... 

A $350. fire policy, stipulating that insurer should not be ‘liable for more 
than three fourths of the value of the property destroyed, in- 
struction that the measure of the damages was the value of the 
property destroyed not exceeding $350, was erroneous. State Mut. 
Fire Ins. Co. vs. Cathey et al. (Tex.) 
during which a test case, brought in another state against an 
underwriter and dismissed, was pending, should be deducted in 
determining the 12 months period within which the action must 
be brought. South Bay Co. vs. Merrill (N. J.) ceee 


A temporary suspension of business, rendered necessary by an unforeseen 
occurrence, does not breach the warranty. Harbor & Suburban 
Bldg. & Savings Assn. vs. Employer’s Liability Assur. Corp. Ltd. 
of London, Eng. (N. Y.). cece 

Limiting the time in which suit shall be brought on the policy ‘is 
reasonable and valid, unless the time is so short as to indicate an 
intention to take undue advantage. Stanley vs. Sterling Mut. Life 
Ins. Co. (Ga.) 

Plaintiff may prove waiver of forfeiture for nonpayment of a premium 
without alleging waiver in his petition. Nichols vs. Prudential 
Ins. Co. of America (Mo.) 

The burden is upon the insurance company to show a forfeiture ‘by 
failure to give notice of the casualty, as required by the policy. 


Huguenin vs. Continental Casualty Co. (S. C.). scsse © 


ividence, held to sustain a finding that assured’s death was caused by 
inflammation: produced by a fall from a wagon. Huguenin vs, 
Continental Casualty Co. (S. C.) 

Wuere in a policy of accident insurance, it stipulated that no recovery 
sha.. be had for an injury intentionally inflicted upon the insured 
by any other person, the burden is upon the insurer to show that 
the injury came within this exception. Gaynor vs. Travelers’ Ins, 
Co.—tTravelers’ Ins. Co. vs. Gaynor. (Ga.) 

The evidence relied upon to prove a waiver must be so clearly indicative 
of an intent to relinquish a then known particular right or benefit 
as to exclude any other reasonable explanation. Plumer vs. Con- 
tinental.Casualty Co. (Ga.) coccccncs 

Evidence showed that it was the insurer’s custom to present, the pre- 
mium receipts for payment, and that it had done so in cases of 
other policies held by plaintiff on the life of the insured and 
others, is admissible. Mutual Life Ins. Co. vs. Davis et al. 
( Tex.) 

Insurance premium was paid to the company in due time, afterwards the 
company insisted upon returning it to the beneficiary, who strenu- 
ously objected to receiving it, the question whether it was received 
without assenting to the right to the company to return it and 
whether its return operated as a forfeiture of the policy, are 
for the jury. Bohles vs. Prudential Ins, Co. of Amer. (N. J.).... 

Where notice of accident was due at once and insured did not hear of the 
accident for eleven months, if at that time a notice was sent it 
was sufficient compliance with the omg Spe Empire State 
Surety Co. vs. Northwest Lumber Co. (U. S.) eeonee * 

It was at least a question for the jury whether injuries to an employee 
while digging sand for use in construction of a brick chimney, to 
take the place of two iron smoke stacks. were covered by the 
policy; hence the court erred in directing a non suit. Kinston 
Cotton Mills vs. Liability Assur. Corp. (N. C.) ni 

Evidence held to sustain a finding insured died of pancreatitis, ‘caused 
by external injury while riding on a street car. Traveler’s Ins. 
Co. vs. Davies. (Ky.). 

Yearly limitation for suit.—A. preliminary suit dismissed ‘permits ‘a 
later action to be started even after limitation expires. Tracy 
et al. vs. Queen City Fire Ins. Co.— In re —_— City Fire Ins. 
Co. (La.) coses 

Insurer after twice receiving notice of. death’ “ot insured advised 
beneficiary policy would be paid; provisions which required 
proofs of death upon jumnen"s form and for action to be com- 
menced within specified period were waived. Continental Cas- 
ualty Co. vs. Hunt (Ind.) ae 

Allegation that horse died from disease, sufficient, though policy 
exempted insurer from liability where animal is killed by civil 
authority. Martin et al. vs. National Live Stock Ins. Assn. 


CORB) 0.000% Peter neon ne nsecwe 


Action to recover on benefit " certificate defended. on ground of for- 
feiture, held to show conclusively absence of necessity to 
levy an assessment, mortuary fund on hand available for 
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payment of claims being more than sufficient. Ibs vs. Hartford 
Life Ins. Co. (Minn.).... eecccccescosccscesece 
Where life policy resisted for fraud of insured. for false representa- 
tions concerning health it did not appear that statements 
made were not made in good faith and it appeared that 
after procuring policy he refused to believe statement of a 
physician who examined him that he was a sick man, there 
was nothing to show fraud. McCombs vs. Travelers’ Ins. Co. 
of Hartford, Conn. et al. (Iowa.).......... ovat neues 
In view of evidence of compliance and waiver. of ‘compliance as to 
separation of damaged goods, held, question for jury whether 
adjuster waived strict performance of requirements as to separa- 
tion of goods. Question of whether reasonable time had elapsed 
for separation of goods held for jury. Farmers’ Mercantile pie 
vs. Farmers’ Ins. Co. (Iowa.) soe reccecennenesccces 
Whether insured received notice of cancellation, held “for uaee* 
Commercial Union Fire Ins. Co. vs. King. (Ark.) edu 
Whether insurer waived proof of loss held for jury. Bank of Brunson | 
ve. Atna Ins. Coa. of Hartford, Comm. (0. Bi) sccscccscocecess 


Where defendant’s inspector had knowledge of conditions which oe 
breach policy and reported same to company which issued 
policy and accepted premium it would be competent to raise an 
estoppal against defendant’s right to insist on breach as 
defense. Evidence of alleged waiver inadmissible in absence of 
offer to show ratification of agent’s act by company, same not 
having been in writing and attached to policy as required. 
Rife vs. Lumber Undwrs. (U. S.)... ecccccc ceded 


Evidence of much damage to the automobile caused by attempt to 
pass approaching vehicle did not establish a right of action 
under policy insuring against collision, with another object, 
either moving or stationary, since it failed to show collision. 
Hardenbergh vs. Employers’ Liability Assur. Corpn. Ltd. (N. can ewe 

Award of referees cannot be vacated for mere inadequacy, exce 
for fraud. Baldinger vs. Camden Fire Ins. Assn. et al. (Minn). * 1067 

General questions of falsity of statement and intent of applicant are 
for jury, but in view of medical evidence as to whether insured 
was suffering from a “defect in the body’’ within the meaning 
of that phrase in a statement of the insured endorsed on the 
policy to the effect that he had no “defect in body” was a 
question for jury. Continental Casualty Co. vs. Owen (Okla.)..1079 

Under statute burden of proof to establish materiality of misrepresen- 
tation and fraudulent intent-is upon insurance company, and 
burden is not shifted where it is shown that insured made an 
untrue answer concerning other insurance, for if there be a 
presumption that his failure to mention it was intentional this 
is met by presumption that a man does not make a fraudulent 
misstatement and question is therefore for the jury. Owen 
vs. U. .S. Surety Co. (Okla.). stnncencneee 

In view of statute which provides that statements ‘shall, in absence 
of fraud, be deemed representations and warranties, burden 
is on insurer. Continental Casualty Co. vs. Owen (Okla.)......1079 

Action on a policy insuring automobile against damage by collision 
with another object moving or stationary; burden of proof 
is on plaintiff. Hardenbergh vs. Employers’ Liability Assur. 
Corp. Ltd. (N. Y.)... ecsvcccvcecheee 


Evidence that the market value of the lot was from $2000 to $2500 
was properly admitted as tending to show that plaintiff con- 
sidered the house of little value, and thus show a _ possible 
motive for burning the house. Mott vs. Spring Garden Ins. 

Co. (Tex.) evecccce 

Incumbent upon owner of building “and building contractor ‘to prove 
respective insurable interests to recover. Sammons et al vs. 
Amer. Home Fire Ins. Co. et al. (S. } 1060 

Evidence as to knowledge of agent prior to issuance of policy is 
admissible. Weinberger vs. Ins. Co. of No. America (Mo.)....1058 

Pleas of rebate must oer follow statute. Meridian Life Ins. So. vs. 
Dean. . ceeeese ome 

Weight of evidence. Leder’ vs. National Union Fire Ins. Co. “(Mich. )..1175 

Evidence of waiver. Western Ins. Co. vs. Ashby. (Ind.). 9 

Admission of agent. Conn. Fire Ins. Co. vs. Moore. (Ky). i2! 

External injuries. Goodes vs. Order of United Commercial Travelers 
of America. ‘ «++ 1206 

Beneficiary must sufficiently show cause of accident. Goodes vs. Order 
of United Commercial Travelers of America. (Mo.) - -1206 

Proof of suicide to constitute a defense must show motive clearly. 
Heath vs. Bankers’ Life Assn. of Des Moines, Iowa (Kan.)..1114 

Evidence of transfer of interest in prohibited business. Rauber vs. 
Mutual Life Ins. Co. of N. Y. (N. Y¥ 


Waiver of proofs of loss is a question for the jury. “Folles vs. Detroit 
F. & M. Ins. Co. (Mich ) . 

Oral contract of insurance must have clear proof. “Law et al vs. 
Northern Assur. Co. of London. (Cal.) 

Accident must be directed cause of death. Goodes vs. Order of ‘United 
Commercial Travelers of America. (Mo.)....... 
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“Gulf waters” a question of law. Mannheim Ins. Co. vs. Charles 
Clarke & Co. (Tex. ° rrr. 
Misrepresentation by silence a question of fact. “Miller Vs. * Phenix 
Ins. Co. of Brooklyn, N. Y. (Miss.). cccccccces 


Misleading instructions. Austin Fire Ins. Co, vs. Sayles et al. (Tex.).1176 
Where insurer on making a loan to policyholder insists that on any 
default of payment the policy itself might be canceled for much 
less than its value, it was held that such cancellation was abso- 
lutely ineffective. Insured, may under such circumstances either 
sue in conversion or rest upon the assumption that the policy is 
in full force and effect. Palmer et al. vs. Mutual Life Ins. Co. 
of N. Y. (Minn.) ete cubale 
Provision of fire policy stipulating ‘that no suit or action shall. be sus- 
tained unless commenced not later than six months after loss or 
damage rendered void by section 1128, Comp. Laws 1909. Okla- 
homa Fire Ins. Co. vs. Wagester (Okla.) éuvaner 


Suit properly brought within one year and thirty days where policy 
provided suit must be brought within six months, where statute 
extended time to one year after cause of action accrues. Dixie 
Fire Ins. Co. vs. American Bonding Co. (N. C.) .134$ 

A clause in a contract for fire insurance executed May 25, 1908 on mer- 
chandise destroyed by fire on Nov. 9, 1908, that ‘“‘No suit or action 
on this policy shall be sustainable in any court of law or equity, 
unless commenced within twelve months next after the fire,’’ 
was void at the date this contract was entered into, because of 
violation of law. Keys vs. Williamsburgh City Fire Ins, 

Co. of Brooklyn, N. Y.; Keys & Keys vs. Mechanics’ & Traders’ 
Ins. Co. of New Orleans, La.; Keys et al. vs. Phoenix Ins. Co. 
(Okla.). oe ee eeeee 1329-1340 

Where insurance company pleads in its answer breach of conditions 
against “concurrent insurance” and reply sets up facts which 
would constitute waiver or estoppel, and upon introduction and 
examination of policy it is found that ‘additional or concurrent 
insurance” is allowed by terms of policy, it is unnecessary to 
offer any proof of facts constituting alleged waiver. 
field F. & M. Ins. Co. vs. Null. (Okla.).. 


Evidence of plaintiff’s president as to date of monthly examinations 
of accounts of plaintiff’s cashier, whose fidelity defendant had 
guaranteed that he could not say that cashier’s books were ex- 
amined on the 1st day of each month, did not show a falsity of 
statement in application that insured’s cashier’s books had been 
examined Sept. 1, 1909, prior to execution of bond. Prosser 
Power Co. vs United States Fidelity & Guaranty Co. (Wash.)....1417 


Action on policy of live stock insurance. Plaintiff held to have made 
out a prima facie case which defendant was bound to rebut. Kin- 
ney vs. Farmers’ Mutual Fire & Ins. Society of Kiron, Iowa. 
(Iowa. ) eee 

The circumstances in evidence are held sufficient to support a “judg- 
ment to the effect that death of an animal was caused by light- 
ning. Heaton vs. St. Paul F. & M. Ins. Co. (Kan.). veel 

Where pclicy upon live stock did not provide that it should. be void 
in case stock should be taken from owner’s farm, owner does not 
have burden, under the code providing that where condition is 
violated insured must show risk was enhanced, in order to recover 
of offering evidence that there was no enhancement of risk, owing 
to the placing of the stock upon another farm ior pasturage. Kin- 
ney vs. Farmers’ Mutual Fire & Ins. Society of Kiron, Iowa 


(lowa.) corecsceshOne 

Presumption against suicide in accident policy mouring of moral tur- 
pitude stands as a presumption of fact until overthrown by evi- 
have burden, under the code providing that where conditon is 
suicide the presumption supports the recovery, and where on the 
facts the trial court could find that the decedent came to his 
death from weakness or otherwise and not by suicide, while his 
mind was unbalanced by fever, a recovery was justified. Bohaker 
vs. Travelers’ Ins. Co. of Hartford, Conn. (Mass.) . 

Burden of proof that deceased died from suicide is on company. 
drews vs. U. S. Casualty Co. ( Wis.) «eck BTO 

Where fire companies defended on grounds of “misrepresentation they 

must prove it, even though such proof involves proof as to insur- 
able interest. Proper for court to submit to jury question whe- 
ther bills of sale submitted in evidence, which were given by 
insured in 1904, covered any of the goods insured, there being 
evidence from which they could find that the bills of sale 
covered different goods. Samaha vs. Farmers’ Fire Ins. Co. 
New York, Pa. (N.J.) 

Whether delay of five days in notice on fidelity | bond was unreason- 
able was a question for the courts. Dixie Fire Ins. Co. vs. 
American Bonding Co. (N. C.) ctanee ete oun 

Where live stock were injured while away from owner’s ‘farm there is 
no question for jury as to whether risk was enhanced where 
there was no evidence showing condition upon owner’s farm. 
Kinney vs. Farmers’ Mutual Fire & Ins. Society of pee — 
(Iowa.).... VELRR ESS ANSCD EOS SMES ROO .1414 
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Error to give instruction authorizing to recover for full amount of 
damages where insurance company provided for deduction of 
$25. Stix vs. Travelers’ Indemnity Co. of Hartford, Conn. (Mo.)..1386 

Where defendant contends a false and fraudulent representation or 
concealment by insured has rendered contract void burden of 
proof is upon the company to establish the materiality of alleged 
statement, as well as fraudulent intent. Where evidence is con- 
flicting, or where different inferences may be drawn, question is 
for jury. Springfield F. & M. Ins. Co. vs. Null. (Okla.)........1821 

, court could not rule as a matter of law that there could be no 
recovery on a policy, for the term. “accidental means’ was used 
in its common significance of happening unexpectedly without 
intention or design, since it might be found that insured, in an 
effort to reach fresh air, went to the balcony outside the window, 
and there, without premeditation or uelirium, but only through 
weakness, lost his balance and fell over. Bohaker vs. Travelers’ 
Ins. Co. of Hartford, Conn. (Mass.) e030 

Where fire companies defended on grounds of misrepresentation by 
insured burden of proof was on them, and instruction that com- 
panies must prove ownership of goods at time of fire was not 
erroneous Samaha vs. Farmers’ Fire Ins. Co. of New York Pa. 1940 

vidence 
had not shown terms of ae premium or rate or premium prop- 
erly refused as being inapplicable to evidence. State Mut. Fire 
Ins. Co. vs. Taylor. (Tex.) eoeccece 

Question whether matter represented contributed to the event. on which 
life policy was due, for the jury. Question of effect of mis- 
representation must go to the jury unless room for doubt that 
they were material. Conner vs. Life & Annuity Assn. (Mo.)....1274 

Proper to submit to jury in action upon life policy question whether 
condition of health of insured under date of policy contributed 
to her death. Coscarella vs. Metropolitan Life Ins. Co. (Mo.)....1292 

Held the court did not err in refusing to allow application to be in- 
troduced in evidence. Fraud is a fact to be proven by a com- 
petent evidence and where there is no evidence in the record 
tending to establish that fact which was the only defense relied 
upon it was not error for the court to direct a verdict for the 
plaintiff. Eminent Household of Columbian Woodmen vs. 
Prater. (Okla.). niveceuneee 

Where it is doubtful whether false statements ‘in “application “for life 
policy are material question is for jury but if manifestly 
material court should so rule as a matter of law. Rigby vs. 
Metropolitan Tite Fed. CO, CPO cccesn covncccvecnss stosascescuue 

Under contract as pleaded failure to furnish proofs of loss did not 
operate as forfeiture. Wilson et al. vs. German-American Ins. 

Co. (Kan.) 

Where policy provided that no liability would. attach until sixty days 
after notice, ascertainment, estimate and proof of loss had been 
furnished to assurer, and action having been commenced prior to 
expiration of said time but after such expiration, the assured 
having amended his petition showing time of presentment of 
proof of loss, and that such period had elapsed, assurer then 
answering, denyine liability on several grounds, action was not 
premature, but properly maintainable on amended petition. 
Western Reciprocal Underwriter’s Exchange vs. Coon. (Okla.)..1482 

Fraud in procurement of issuance of policy not under seal need not be 
specially pleaded. Evidence thereof admissible under general 
issue. Bowyer vs. Continental Casualty Co. (W. Va.)..........1565 

Where on a fire policy defendant pleaded a forfeiture, plaintiffs, in 
their reply, were not required to allege specific acts on which 
they relied as disclosing a waiver of forfeiture, but were properly 
permitted to prove such waiver under general denial. Pace et al. 
vs. American Cent. Ins. Co. (Mo.) ... ae vaeeee 

In an action on life policy presumption was that insured’s “death was 
accidental, and burden was on insurer to establish defense that 
he committed suicide. Georgia Life Ins. Co. vs. McCranie. (Ga.)..1442 

Life company held, not entitled under showing made to defeat a re- 
covery on life policy on ground of fraudulent representations in 
application, in view of evidence on question of waiver. Gamble 
vs. Metropolitan Life Ins. Co. (S. C.). 1454 

Where fire policy was not offered in evidence, ‘and there was no proof 
of its contents, judgment for plaintiff could not be sustained. 
Fidelity Phenix Fire Ins. Co. vs. Sadau. (Tex.) Knock ee 

As evidence reasonably tended to show that assured had substantially 
complied with ironsafe clause provision, same is sufficient to 
sustain a finding in favor of assured. Western Reciprocal Under- 
writers’ Exchange vs. Coon (Okla.)........seee- Sho cane 

In action on accident policy which covered surgeon against. loss of sight 
caused by blood poisoning during professional operation evidence 
held, sufficient to show that loss of sight, occurring more than 
five months after operation, was due to infection at that time. 
Maryland Casualty Co. of Baltimore vs. Ohle (Md.).. taviaaus 

In suit on an accident policy where testimony for insured tended to show 
that cause of death was accidental asphyxiation, and testimony 
for defendant tended to show that it was due to apoplexy or 
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fainting preceding asphyxiation, it was not error for court to sub- 
mit to jury, under proper instructions, the question whether in- 
sured came to his death by accidental asphyxiation, independently 
and exclusively of all other causes, or whether it was caused by 
apoplexy or fainting. Held, not error for court to submit to jury 
question whether plaintiff had given required notice as reasonable 
as possible he having also charged them that if notice was not 
given, plaintiff could not recover. Not error for court to refuse 
to hold, as matter of law, that policy was void if notice was not 
given within required time. Verdict for plaintiff not contrary to 
law because notice was not given until 18 days after death. 


Columbian Nat. Life Ins. Co. vs. Miller. (Ga.) 5:4:016.06.60 See 


In action on accident policy for death of insured because of paralysis 
resulting from blood clot on brain, evidence held, to require sub- 
mission to jury question whether such condition resulted from 
accidental fall and thereby caused by external, violent or acci- 
dental means, or whether due to prior disease. Order of United 


Commercial Travelers of Amer. vs. Roth. (Tex.)......++.+++++--1561 


In action on fire policies for destruction of stock of goods, evidence 
held, to require sumission to jury of issues whether plaintiff was 
guilty of wilfully burning property and of wilful false swearing in 
connection with loss. Silverstone vs. London Assur. Corporation. 
Same vs. Northern Assur. Co, Limited of London. Same vs. Sover- 


eign Fire Assur. Co. of Canada. (Mich.) eseeveceneee 


Where it was stipulated in policy that no suit should be maintainable 
unless commenced within 12 months after fire, an action brought 
after lapse of that period would be barred although it purported 
to be renewal of a previous action. Gross vs. Globe & Rutgers 
Fire Ins. Co. (Ga.) 

Provision in accident policy that no action shall be commenced until 
after three months from filing of proof of loss, in absence of 
waiver, is a complete defense to action brought in less than three 
months without proofs ever having been filed. Thomson vs. 
American Fidelity Co. (Mass.) 
under evidence that agent of company had no authority ‘to waive 
provision of policy that no action should be brought until after 
three months from filing of a of loss. Thomson vs. American 
Fidelity Co. (Mass.) 

Burden is on Defendant to prove a defense of suicide—Presumption 
of accident—Evidence of hereditary insanity not proof that in- 
sured was insane at time of death. South Atlantic Life Ins. Co. 
vs. Hurt’s Adm’x (Va.) 

Burden is on company to show that evidence which it desired to intro- 
duce before referees was material. Hanley et al. vs. Atna Ins, 


covcee ec kOGS 


Co. (Mass.). sosskene 


Evidence of conversation. as to need of a pistol, incompetent as hearsay 
where not in corroboration of competent statements. Barker vs. 


Massachussets Mutual Life Ins. Co. (N. C.) 1609 


Where there has been an actual delivery and nothing else appears, 
production of policy makes a prima facie case. Pender vs. 


North State Life Ins. Co. (N. C. -+--1610 


Question of whether insured had changed his occupation at time he 
was injured or was doing an act pertaining to an occupation 
more hazardous than that for which he was — was for the 
jury. Scott vs. Pennsylvania Casualty Co Pike} 5 6.001608 6s 

Whether insured died from accident or suicide, held for “jury. 
Atlantic Life Ins. Co. vs. Hurt’s Adm’x (Va.) 

Provision requiring suit to be brought within one year is valid. 
vs. German Commercial Accident Co. (Vt.) 

Provision requiring suit to be brought within one year is for the benefit 
of the company and may be waived. Held under the facts stated 
defendant’s acts constituted a waiver of such provision. Bates vs. 
German Commercial Accident Co. (Vt.) 

In an action on a burglary policy plaintiffs should have been required 
on an application for such relief to reply to defenses setting up a 
breach of warranty with respect to a previous application and 
declination of insurance and a _ previous cancellation of a 
burglary policy and a breach of warranty with respect to a 
burglar alarm system and maintenance thereof. Vanta et al. 
vs. Mass. Bonding & Ins. Co. (N. Y. 

Where conflicting evidence under proper instructions submitted to jury, 
findings will not be set aside unless found to be clearly wrong. 
Jacoby vs. Prudential Ins. Co, of Amer. (Neb.) 

Evidence held sufficient to show that felon was caused by bruise 
without any intervening cause. Robinson vs. Masonic Protective 
Assn. 

Burden of proof of fraud in making proof of loss on company. Coy et 
al. vs. Granite State Ins. Co. Same vs. Hamburg-Bremen Fire 
Ins. Co. Same vs. Home Ins. Co. (Me.) 

Held under evidence to require submission of question of 
jury. People’s Nat. Fire Ins. Co. vs. Jackson. 

Whether representations were true, held, for jury. 
of America vs. Sellers (Ind.) 

Held, not to show that insured knowingly made false and fraudulent 
answers. Instruction relating to consultation about some slight 
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En ere ailment correct. ~ We Eife Int. Co. Wa 

( 

Held under the facts stated and viewed in the light of the evidence, 
construction could not have misled jury and did not require a 
reversal. Hilts vs. U. S. Casualty Co. (Mo.).... 

Instructions examined, and found to be, as applied to the evidence, 
fairly correct statement of law. Jacoby vs. Prudential Ins. Co. of 
Amer. (Neb.) 


PARTIES AND PROCESS. 


A person to whose benefit a contract is made has a right to sue thereon, 
although not named therein. Czerweny vs. Nat. Fire Ins. Co. 
of Hartford (N. Y.) Ket eer ee ccccce 

In a suit upon an insurance policy, the’ petition “should contain or have 
attached thereto a copy of everything appearing’*upon the face 
or in the body of the policy. Gaynor vs. Travelers’ Ins. Co. 
—Travelers’ Ins. Co. vs. Gaynor (Ga.).......... ‘ 

Executor of insured’s estate may be proper party plaintiff. 
Comtinesial I6s. CG. Ch Fac ccccccvdaccevadssvnccus. veccuanveves 


Statutes repeal service on domestic eens companies. The act 
of 1909 supersedes all other laws concerning the service of proc- 
ess, so far as affects domestic insurance companies. American 
Nat. Ins. Co. vs. Rodriguez (Tex.)... ° 

Return of service of citation in action against insurance company, 
having local agents in the county, which recites that citation was 
executed by delivering to one of the local agents at a specified 
place, ‘“‘the within named defendant, in person, a true copy” of 
the writ, sufficient to show service on company. Delaware Ins. 
Co. vs. Hutto. (Tex.) cocee 

Appointment of Insurance Commissioner as agent on whom process can 
be served is not revocable when company ceases to do business 
in state, but remains in force so long as it has contracts outstand- 
ing. Chehalis River Lumber & Shingle Co. vs. Empire State 
Surety Co. (U. eee 

Held, on statements of facts that this constituted legal service upon 
the defendant company and that a motion to Siomian the case 
for want of lawful service was properly denied. Jefferson 
Fire Ins. Co. of Phila. vs. Brackin (Ga.) 


PLEADING. 


Accidental injury to and total disability of insured, averring that 
during the entire time of his injury he was in such mental and 
physical condition that he could not give insurer the contract 
notice of injury and that insurer waived notice by denying lia- 
bility under the policy filed with the petition, states a cause of 
action. Continental Casualty Co. vs. Matthis (Ky.)........cee6 

It was alleged in the petition that the defendant company knew that 
the fee simple title to the land upon which the insured building 
was situated was in the Choctaw and Chickasaw Tribes of Indians 
and not in the plaintiff, and that defendant company had full 
knowledge of the character of land titles therein, and that there- 
by the conditions of the policy with reference to sole and un- 
conditional ownership were waived. Held that the petition stated 
a good cause of action, and that the court committed revers- 
ible error in sustaining defendant’s demurrer to plaintiff's peti- 
tion. Conley vs. Northwestern Fire & Marine Ins. Co. (Okla.).. 

A party relying on the general clause in pleading may set out that 
clause only, without noticing the separate and distinct clause 
which operates as an exception. Attna Life Ins. Co. et al. vs. 
Rustin (KY.).ccccoccccce CHERCESH COREA SCRSROYS OHeR oeeancETens 

The simple charge of fraud or “untruthfulness may raise an issue to 
be settled by the wager of battle, but in a court of equity it is 
necessary to state something more than the conclusions of the 
pleader. Equitable Life Assur. Society of U. S. vs. Weil (Miss.) 

The court did not err in permitting plaintiff to introduce evidence 
under the pleadings, over defendant’s objection. Continental 
Casualty Co. vs. Wynne (Okla.). Jéieeereeneces 

Averment in complaint that plaintiffs. ‘were at “all times owners of 
horse previous to date of issuance of policy until death, 
sufficient allegation of insurable interest. Martin et al. vs. 
Natl. Live Stock Ins. Assn. senekcese 

Allegation that horse died from disease, sufficient, “though ” policy 
exempted insurer from oo where animal is killed by civil 
authority. Martin et al. vs. National Live Stock Ins. Assn. 
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Complaint should show ‘term of insurance. Pence vs. Mutual Benefit 
Life Ins. Co. (Ala.) 
Action may be alleged on covering notes and not on oral contract ef 


insurance. Law et al vs. Northern Assur. Co. of London (Cal.)..1130 


Where petition alleges that policy was subject to a parol agreement 
waiving proofs of loss, it was not necessary to allege the offer 


of proofs Niagara Fire Ins. Co. vs. Lollar. (Tex.). axéeunaee 


Performance properly alleged. Manufacturers’ Mut. Fire’ “Ins. Co. 


vs. Swaney et al. (Ind.) . essvcceseen 
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eS of accidental injury. Pacific wrens Life Ins. Co. vs. Shields. 
(BiB Deecses eoeves eeececvees 

Under the facts stated and the Tule’ that where ‘person procures insur- 
ance on his life for the benefit of one who sustains a domestic 
relationship other than that of wife or child and pays premiums 
is entitled to proceeds in case insured survives beneficiary and 
does not assign the policy after beneficiary’s death, states a cause 
of action. O’Rourke vs. Patterson et al. (N. Y.) 

In action on life policy plaintiff not required to allege performance of 
promissory waranties or conditions subsequent but only conditions 
precedent, former being matter of defence to be pleaded by de- 
fendants and it is unnecessary that plaintiff shall anticipate such 
defense. Great Western Life Ins. Co. vs. Sparks. (Okla.)...... 


In an action on accident contract, a complaint setting out contracts as an 
exhibit and alleging full performance of all its conditions on part 
of plaintiff and time, place, and nature of the injury suffered by 
him was sufficient. Federal Casualty Co. vs. Taylor (Ind.) 

Horse insurance policy. On the facts stated allegation sufficient as 
against a general demurrer. Indiana & Ohio Live Stock Ins. Co. 
vs. Smith. (Tex.) o8 eso eae 

Insured stated in his application that he had no reason to believe that 
he was not in perfect health, while at the time he was suffering 
from heart disease, that he knew he was suffering from the 
disease, and that answers were false, made with the intent to ob- 
tain the policy and that insurer relied on the representation 
material to the risk, sufficiently alleges the defense of fraudulent 
representations. Empire Life Ins. Co. vs. Gee (Ala.)......ssee08 


Held that, in view of the specific allegation in the third paragraph, 
the admission of the second was not an admission of the in- 
sured’s ownership, and the denial of the third put that owner- 
ship in issue, and entitled to insurer to introduce evidence 
thereon. Palmer vs. Abbeville-Greenwood Mut. Ins. Ass’n (S. C.) 

Held that the answer alleged an actual transfer and assignment of the 
proceeds of the policy by insured to defendant with the insurance 
company’s consent in the payment of the amount of the note. 
Prentice et al. vs. Security Ins. Co. et al. (Tex.,).......eseeeeees 

Plea of rebate must strictly follow statute. Meridian Life Ins. Co. 
vs. Dean (Ala.). ecece Soe eeserecces cesecccsonce 

Fraua in precurement of issuance “of “policy not under seal need not be 
specially pleaded. Evidence thereof admissible under general 
issue. Bowyer vs. Continental Casualty Co. (W. Va.) 

In an action on a burglary policy in which the answer alleged breach of 
warranty with respect to previous application and declination 
and a previous cancellation of a similar policy, defendant should 
not have been required to furnish a bill of particulars concerning 
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such defense. Vanta et al. vs. Mass. Bonding & Ins. Co. (N. Y.).1808 


action on a burglary policy plaintiffs should have been required 
on an application for such relief to reply to defenses setting up a 
breach of warranty with respect to a previous application and 
declination of insurance and a previous cancellation of a 
burglary policy and a breach of warranty with respect to a 
burglar alarm system and maintenance thereof. Vanta et al. 
vs. Mass. Bonding & Ins. Co. (N. Y.) 


Evidence of fraudulent representations. Insured suffered, to his 
knowledge, with heart disease and made the misrepresentation 
with intent to deceive; insurer relied on these representations 
to ae detriment. Case dismissed. Empire Life Ins. Co. vs. Gee 

Evidence that plaintiff wrote to the company, claiming indemnity and 
asking for blanks if additional proof was required, and that 
the company answered, denying all liability and refusing blanks 
on which to make a mere formal proof, was not within the is- 
sues. Continental Cas. ialty Co. vs. Wynne (Okla.)........ee008 

It is settled law that, where one is bound either by law or by agree- 
ment to protect another from liability, he is bound by the re- 
sult of a litigation to which such other is a party, provided 
he had notice of the suit and opportunity to control and man- 
age it. Butler Bros. vs. American Fidelity Co. (Minn.)...... 


Where insurance company pleads in its answer breach of conditions 
against ‘‘concurrent insurance” and reply sets up facts which 
would constitute waiver or estoppel, and upon introduction and 
examination of policy it is found that “additional or concurrent 
insurance” is allowed by terms of policy, it is unnecessary to 
offer any proof of facts constituting a waiver. Spring- 
field F. & M. Ins. Co. vs. Null. (Okla.). anh aware 

Where on a fire policy defendant pleaded a forfeiture, ‘plaintiffs, in 
their reply, were not required to allege specific acts on which 
they relied as disclosing a waiver of forfeiture, but were properly 
permitted to prove such waiver under general denial. Pace et al. 
vs. American Cent. Ins, Co. (Mo.) .s... ceecceesccene 

Under contract as pleaded failure to furnish proofs. ‘of loss did not 
operate as torfeiture. Wilson et al. vs. German-American Ins. 
CO. CHAM.) .cccccne cccseccces sesesccvcseses 
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EVIDENCE. 


Where there has been a failure in the payment of a premium or a 
premium note and a policy by its express provisions has become 
forfeited, the burden of showing waiver is upon the insured. 
Security Life & Annuity Co. vs. Underwood (Tex.)..........ee0- 8 

Fraud by insured in applying for a life policy is not presumed, and 
must be proved. Denaro vs. Prudential Ins. Co. of Amer. (N. Y.) 510 

Where the by-laws of a mutual benefit association, which were by ref- 
erence, made a part of the accident insurance policy, provides for 
payment whenever a member in good standing shall, through 
external, violent, and accidental means receive bodily injuries 
which shall, independently of all other causes, result in death 
within a certain time from the accident, the burden is on the 
plaintiff in an action on a policy to show that deceased came 
to his death by such means. But it is also true that the burden 
is upon the defendant of showing that death resulted from one 
of the causes excepted by the contract of membership. Vernon 
vs. lowa State Traveling Men’s Ass’n (Iowa) 322 
a policy of insurance contains a condition which renders" ‘tt 
void at its inception, and this result is known to the insurer at 
the time of the delivery of the policy, it will be presumed that 
the company waived the condition rather than it intended to 
perpetrate a fraud. Fowler vs. Title eee & ow Co. 
(Kan. ) eee occccece 

Where personal or col- 
lision, the insured has the burden of proving that his damage 

was due to one of such causes. O’Connor vs. Columbia Ins. Co. 
CBO.) . ccccce eacces censceceen @Oe 

An accident policy, w Jhich stated that the insured “could not. recover for 
injuries sustained while under the influence of intoxicating 
liquors, the burden was on the defendant to prove such intoxica- 
tion. McDermott vs. Hawkeye Commercial Men’s Ass’n (Iowa) 458 

The burden is upon the insurance company to show a forfeiture by 
failure to give notice of the casualty, as required by the policy. 
Huguenin vs. Continental Casualty Co. (S. C.).cccccccccccccecee 8 

Where in a policy of accident insurance, it stipulated that no recovery 
shall be had for an injury intentionally inflicted upon the insured 
by any other person, the burden is upon the insurer to show that 
the injury came within this exception. Gaynor vs. Travelers’ Ins, 
Co.—Travelers’ Ins. Co. vs. Gaynor. (Ga.) bbeeewacmcaeeen 1m 

Under statute burden of proof to establish materiality of misrepresen- 
tation and fraudulent intent is upon insurance company, and 
burden is not shifted where it is shown that insured made an 
untrue answer concerning other insurance, for if there be a 
presumption that his failure to mention it was intentional this 
is met by presumption that a man does not make a fraudulent 
misstatement and question is therefore for the jury. Owen 
vs. U. S. Surety Co. (Okla.) acees shbeceedsaseeeneee 

In view of statute which provides that statements ‘shall, in absence 
of fraud, be deemed representations and warranties, burden 
is on insurer. Continental Casualty Co. vs. Owen (Okla.)......4079 

Action on a policy insuring automobile against damage by collision 
with another object moving or stationary; burden of proof 
is on plaintiff. ene vs. reerween Liability Assur. 
Corp. Ltd. (N. ¥.)..... 

Evidence that the market value of “the lot was ‘from ‘$2000 ‘to "$2500 
was properly admitted as tending to show that plaintiff con- 
sidered the house of little value, and thus show a possible 
motive for burning the house. Mott vs. Spring Garden Ins. 

Co. (Tex.) cusccesccdeee 

Incumbent upon owner of. building and building contractor ‘to prove 
respective insurable interests to recover. Sammons et al vs. 
Amer. Home Fire Ins. Co. et al. (S. C.). ennee coeesshOee 

Beneficiary must sufficiently show cause of accident. Goodes_ vs. 
Order of United Commercial Travelers of America (Mo.)......1206 

Where policy upon live stock did not provide that it should be void 
in case stock should be taken from owner’s farm, owner does not 
have burden, under the code providing that where condition is 
violated insured must show risk was enhanced, in order to recover 
of offering evidence that there was no enhancement of risk, owing 
to the placing of the stock upon another farm for pasturage. Kin- 
ney vs. Farmers’ Mutual Fire & Ins. Society of Kiron, aie 

Presumption against suicide in accident policy insuring of moral tur- 
pitude stands as a presumption of fact until overthrown by evi- 
have burden, under the code providing that where conditon is 
suicide the presumption supports the recovery, and where on the 
facts the trial court could find that the decedent came to his 
death from’ weakness or otherwise and not by suicide, while his 
mind was unbalanced by fever, a recovery was justified. Bohaker 
vs. Travelers’ Ins. Co. of Hartford, Conn. (Mass.)..............1366 

Burden of proof that deceased died from suicide is on company. An- 
drews vs. U. S. Casualty Co. (Wis.) ..1370 

Where fire companies defended on grounds of misrepresentation they 
must prove it, even though such proof involves proof as to insur- 
able interest. Proper for court to submit to jury question whe- 
ther bills of sale submitted in evidence, which were given by 
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insured in 1904, covered any of the goods insured, there being 
evidence from which they could find that the bills of sale 
covered different goods. Samaha vs. Farmers’ Fire Ins. Co. of 


New York, Pa. (N.J. - 1340 


In an action on life policy presumption was ‘that insured’s death was 
accidental, and burden was on insurer to establish defense that 


he committed suicide. Georgia Life Ins. Co. vs. McCranie. (Ga.)..1442 


Burden is on Defendant to prove a defense of su’cide—Presumption 
of accident—Evidence of hereditary insanity not proof that in- 
sured was insane at time of death. South Atlantic Life Ins. Co. 
vs. Hurt’s Adm’x (Va.) 

Burden is on company to show that evidence which it desired to intro- 
duce before referees was material. Hanley et al. vs. Aetna Ins. 
Co. (Mass.). 

Burden of proof of fraud in making proof of loss on company. 
al. vs. Granite State Ins. Co. Same vs. Hamburg- oo Fire 
Ins. Co. Same vs. Home Ins. Co. (Me.) 

While the income of a building destroyed by fire cannot be made the 
measure of its cash value in an action on the policy, evidence 
of its rental value may be shown as an element in determining 
value. The quadrennial appraisal of the listers, showing their 
valuation of the building and lot, was admissible. Citizens’ 
eevnes Bank & Trust Co. vs. Fitchburg nen Fire Ins. Co. 
(Vt.) ecvcevccce 
the receipt been in the plaintiff's possession, it would have been 
very strong evidence of payment, but as it was in defendant’s 
possession, and had never been delivered, it was no evidence of 
payment and the introduction of it as evidence by the plaintiff 
under the circumstances was inadmissible.” Sexton vs. Greens- 
boro Life Ins. Co. eccceveccecs 

Where the evidence strongly tended to show that “loss was occasioned 
by incendiarism committed by plaintiff or at his instance, evi- 
dence as to the existence of a mortgage on the property was ad- 
missible as tending to show a motive. Phila. Underwriters’ 
Agcy. of Fire Ass’n of Phila. vs. Brown (TexX.).....ccccccceses 
in an action by C. on the bailee’s policy that evidence of the 
taking out of the void policy and of the preliminary correspond- 
ence was not competent to show that the bailee did not in- 
tend to insure this particular merchandise. Czerweny vs Nat. 
Fire Ins. Co. (N. Y.).. ececes pb:066 650040008 

A statement made in an application. ‘by | a corporation to a surety 
company, as a basis for a bond indemnifying the corporation 
against loss through the dishonesty of its treasurer, that all 
checks drawn by him should be countersigned by another officer, 
is immaterial in an action on a subsequent bond of a different 
tenor, not based on such application, and containing no ref- 
erence to it. Nat. Surety Co. vs. Western Pac. Ry. Co. (U. 8S.) 

The fact that a member of an insurance agency firm who was an 
officer of a corporation, retained physical possession of a policy, 
issued by the firm on the property of the corporation, is material 
on the question of the issuance of the policy by insurer and 
acceptance by the corporation. ewe one Co. vs. Royal Exch. 
Assur. Co. et al. (N. C.) eecoccece 

Correspondence between the insured “and “the ‘company’s agents ‘with 
reference to extension of time for the payment of the premium 
was admissible as tending to show the insurer’s attitude toward 
the risk as revealed by its action in respect to the payment of 
that premium. Equitable Life Assur. Society of U. S. vs. Ellis 
(Tex.) eceee 

Held, not error, as evidence was competent on the question of con- 
tinuous disability to work. Continental Casualty Co. vs. Wynne 


In an action for a balance due on an insurance policy, evidence “held 

Ordinarily the market value of the property destroyed, is the correct 
measure of damages. State Mut. Fire Ins. Co. vs. Cathey et al. 
(Tex.) ° 
sufficient to go to the jury as to whether a purported compro- 
mise was procured by fraud. Biddlecom vs. Gen. Acc. Assur. 

On a question of good faith of the insured it is immaterial whether the 
physician was licensed or not. Kasprzyk vs. Metropolitan Life 
Ins. Co. (N. Y.) os ° ee cesccccccece 
Corp. coccee 

Evidence showed. that it was ‘the insurer's “custom to present “the pre- 
mium receipts for payment, and that it had done so in cases of 
other policies held by plaintiff on the life of the insured and 
others, is admissible. Mutual Life Ins. Co. vs. Davis et al. 
( Tex.) eeeee 

Where defendant’s inspector had knowledge of conditions ‘which’ would 
breach policy and reported same to company which issued 
policy and accepted premium it would be competent to raise an 
estoppal against defendant’s right to insist on breach as 
defense. Evidence of alleged waiver inadmissible in absence of 
offer to show ratification of agent's act by company, same not 
having been in writing and attached to policy as required. 
Rife ve. Lumber Undwre. (U. &.)..ccscccccscccccsccce « 
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Evidence as to knowledge of agent prior to issuance of policy is 
admissible. Weinberger vs. Ins. Co. of No. America (Mo.)....1058 

Statute which provides that statements shall be deemed representa- 
tions and not warranties does not prevent proof that statements 
made in application are wilfully false, by introduction of ap- 
plication in cases where policy contains no reference thereto 
as provided for in statute either as part of policy or as 
having bearing thereon. Continental Casualty Co. vs. Owen 
(Okla. ) --1079 

Evidence that plaintiff objected ‘to ‘the local authorities investigating 
the fire was admissible on the issue whether the fire had been 
started by him. Mott vs. Spring Garden Ins. Co. (Tex.)........1058 

Where insurer refuses to accept proofs of loss in which claim was 
stated at less than amount of insurance, such proofs were 
inadmissible, since insured was no longer concluded by his 
estimate therein. Harmon vs. Stuyvesant Ins. Co. (Mo.)......1056 

In action on life policy defended for fraud, evidence that insured’s 
wife and third persons solicited and procured additional in- 
surance on original medical examination unaccompanied by 
evidence that they acted under the direction or with the knowl- 
edge or consent of insured properly excluded. McCombs vs. 
Travelers’ Ins. Co. of Hartford, Conn. et al. (Iowa). ° 984 

Different names for same person. Pacific Mut. Life Ins. Co. vs. “Shields. 

Pacific Mut. Life Ins. Co. vs. Shields. (Ala.).... 

Total loss sustained although old laws in force. Citizens’ Savings Bank 
& Trust Co. vs. Fitchburg Mut. Fire Ins. Co. t 

Admission of agent. Conn. Fire Ins. Co. vs. Moore (Ky.) 

Special adjuster employed by the day in particular case, not an officer 
of company and without power to decide as to whether loss 
would be paid, was asked “if the company had not refused to pay 
the claim in suit, because of the concealment of the fact of addi- 
tional insurance,” and on objection court did not allow witness to 
so state, held, not error. Springfield F. & M. Ins. Co. vs. Null. 


Evidence that blood was ‘found on corner of brick was admissible as 
raising inference that insured in falling to ground struck his 
head against brick, causing death by external, violent and ac- 
cidental means. General Acc. Fire & Life Ins. Co. vs. Shields. 
(Ala.) 

In action on a casualty policy from which it appeared that insured was 
either shot by a woman or suicided, evidence of a telephone 
conversation with a woman while in a hotel after the shooting 
in which she admitted shooting, was only admissible, if at all, to 
discredit her evidence that insured shot himself. Andrews vs. 

U. S. Casualty Co. (Wis.) 1g n0. 0 ceeene 

Though inadmissible, by reason of statutory provisions, to prove a state- 
ment therein as part of contract, application for policy containing 
false statement admissible as part of evidence of fraud. Bowyer 
vs. Continental Casualty Co. (W. Va.).. -. 1565 

In an action on accident policy where defense was false representation 
in application and insured denied signing application, reversible 
error for court not to permit an expert to give his opinion whether 
signature to application and plaintiff’s signature written in open 
court on cross-examination were written by same person. 

States Health & Accdt. Ins. Co. vs. Hill (Ala.) 

Where insurance company defended action on tornado policy on ground 
that damage was caused by hail and not by wind, and offered to 
show that six months prior to loss wind of equal velocity had not 
injured the goods, evidence was inadmissible. Fidelity Phenix 
Fire Ins. Co. of New York et al. vs. Abilene Dry Goods Co. 1580 

Not erroneous to permit plaintiff to produce evidence of good character 
of wife for chastity, where defendant in action on life policy in- 
troduced evidence that shortly prior to his death insured stated 
that he intended to commit suicide because his wife had been 
unfaithful to him. Georgia Life Ins. Co. vs. McCranie. (Ga.)..1442 

In trial of action on life policy where it is sought to recover damages 
and attorney’s fees on action of “bad faith’? it is erroneous to 
reject testimony of one of officers of company showing that prior 
to refusal he investigated circumstances, and in good faith 
reached the conclusion that the company was not liable. Let- 
ters of administration not inadmissible because of erroneous des- 
ignation. Proof of death not inadmissible because of mistake 
in description of man or because it stated that death was caused 
by carbolic acid taken by mistake for bay rum. Not error to 
permit agent of company to testify that insured took out insur- 
ance in order to borrow money on it. Georgia Life Ins. Co. vs. 
McCranie. (Ga.) cocccc ec hMB 

Where there has been an “actual delivery and nothing else appears, 
production of policy makes a prima facie case. Pender vs. 
North State Life Ins. Co. (N. C.) 

«3) Evidence held to justify a finding that insurer in an accident policy 
denied its liability thereunder and thereby waived notice of 
injury and formal proof of loss demanded by the policy. Con- 
tinental Casualty Co. vs. Matthio (EY.)..cccsccccccce cccscccces 100 
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Held that the rule that if on one state of facts plaintiff may recover, 
and on another not, and the evidence tends no more strongly , 
to prove the first state of facts than the second, no recovery can 
be had, did not apply because the burden was on defendant to al- 
lege and prove the facts limiting its ene Etna Life Ins. 
Co. et al. vs. Rustin (Ky.) sone éwrdoe eee 

If the evidence for the plaintiff was true, a ‘prima “facie ‘case was made 
out for plaintiff. Actna Life Ins. Co. et al. vs. Rustin (Ky.).... 

In an action for a balance due on an insurance policy, evidence held 
sufficient to go to the jury as to whether a purported compro- 
mise was procured by fraud. Biddlecom vs. Gen. Acc. Assur. 
Corp. Mo. ecese 

Evidence held to show that fire policies had not ‘been " delivered and 
were not in force at the time of a loss., The prima facie case 
made by the introduction of fire policies in evidence thereon, 
created by the presumption of their validity, is of no special 
importance where the real facts are proved. Roberta Mfg. Co. 
vs. Royal Exch. Assur. Co. (N. C.). coccccs 

Evidence, in an action on a life policy, hela not ‘to show “that the first 
premium was paid when the application was made. Jefferson 
et al. vs. New York Life Ins. Co. (Ky.) 

In an action on an accident policy, evidence held to ‘warrant a find- 
ing that insured died from accidental sapeansacnatee Potter vs. 


316 
316 


446 


407 


4Ztna Life Ins. Co. (Wash.).. ssosese © 


Evidence held not to justify a finding that insured. at ‘the’ time he 
committed suicide acted under a temporary impulse, but to 
show that his insanity possessed the character of permanency 
and so an infirmity. nendnen vs. Interstate Business Men’s Acc. 
Ass’n (Iowa)....... © eovccccce 
that evidence that insured, “Within four or five ‘days after the 
accident, wrote a letter to the company, at its issuing office, 
advising it of his injury, replied thereto, inclosing blanks and 
requests for detailed information, without mentioning the date 
it had received insured’s notice, and making no claim that it was 
not received within fifteen days, was sufficient evidence to war- 
rant the jury in finding that notice had been given as required 
by the policy. Continental Casualty Co. vs. Wynne (Okla.).... 

The fact that a trust clause was inserted in an insurance policy cover- 
ing the contents of a warehouse was strong probative evidence 
that the insured intended to insure another’s merchandise, which 
was stored with him as a bailee for hire. Czerweny vs. Nat. 
Fire Ins. CO. (NN. Fade cccccccccvecdccvccscsccccsvcccccsceseccce 

Proof that he was unlawfully carrying a concealed weapon was not 
of itself sufficient to show that his déath was caused in viola- 
tion of a criminal law, within the terms of a policy provision 
limiting the insurer’s liability under such circumstances. Baker 


458 


466 


417 


we, Gupreme Letee, BH. BP. (WR) ccccccccccccvcess secceccesccetee 


Evidence held to support a finding that a rupture which caused the 
death was caused by falling. Fidelity & Casualty Co, vs. 
Meyer (APh.).ccccce csvccccese ccecseeccceses 
Evidence, held to sustain a finding ‘that decedent “died solely as a re- 
sult of injury. Royal Casualty Co. vs. Nelson et al. (Tex.)...... 
Theft or larceny cannot be inferred merely from the disappearance 
of jewelry from insured’s room in a hotel. Duschenes vs. Nat. 
Sarety Co. GE MW. FZ. Ci. Kedccicoces cvsecccvevccsvscvcsnssesces 
Evidence held to sustain a finding that insured was induced to believe 
that his policy for $3,000 required only the payment ef monthly 
premiums, to defendant could not claim that an advance cash 
payment was acquired. Nellis vs. Western Life Indemnity Co. 
(N. Y.) eosecece seoocences 
A defendant to sustain his contention ‘that ‘the “assignment of the policy 
to plaintiff, though absolute in form, was in fact on'y a pledge, 
need only produce a preponderance of evidence, and not neces- 
sarily clear. Carson vs. Natl. Life Ins. Co. et al. (N. C.)........ 
Evidence as to the amount of the salvage held sufficient to enable the 
jury to determine the amount of loss. Walrod vs. Des Moines 
Fire Ins. Co. (Iowa.) . 
Evidence held to show that plaintiffs in. their ‘proofs of loss and in their 
testimony, falsely and fraudulently misstated the quantity and 
value of the goods destroyed. Pottle et al. vs. Liverpool & L. & G. 
Ins. Co. (Me.). 
Proof of the payment ‘of the first premium shifts ‘the burden to the 
company of proving that subsequent premiums were unpaid at 


649 
680 


death. Harris vs. Security Life Ins. Co. of Amer. (Mo.)........ 597 


Evidence, held to sustain a finding that assured’s death was caused by 
inflammation produced by a fall from a wagon. Huguenin vs, 
Continental Casualty Co. (S. C.). © eeecce coccce «6 ecccsecs 

The evidence relied upon to prove a waiver must be so clearly ‘indicative 
of an intent to relinquish a then known particular right or benefit 
as to exclude any other reasonable explanation. Plumer vs. Con- 
tinental Casualty Co. (Ga.).......... coes 

Evidence held to sustain a finding insured “diea “of pancreatitis, caused 
by external injury while riding on a street car. Traveler’s Ins. 


849 


Co. vs. Davies. (Ky.). of C0eceses eocsccesesce OO 
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Action to recover on benefit certificate defended on ground of for- 
feiture, held to show conclusively absence of necessity to 
levy an assessment, mortuary fund on hand available for 
payment of claims being more than sufficient. Ibs vs. Hartford 
Life Ins. Co. (Minn.)........ ° eecece see 

Evidence of much damage to “the automobile caused by attempt to 
pass approaching vehicle did not establish a right of action 
under policy insuring against collision, with another object, 
either moving or stationary, since it failed to show collision. 
Hardenbergh vs. Employers’ Liability Assur. Corpn. Ltd. (N. Y.).1088 

Award of referees cannot be vacated for mere inadequacy, except 
for fraud. Balding r vs. Camden Fire Ins. Assn. et al. (Minn). 1057 

Where insurer on making a loan to policyholder insists that on any 
default of payment the policy itself might be canceled for much 
less than its value, it was held that such cancellation was abso- 
lutely ineffective. Insured, may under such circumstances either 
sue in conversion or rest upon the assumption that the policy is 
in full force and effect. Palmer et al. vs. Mutual — Ins. we 
of N. Y. (Minn, sneas 1110 

Weight of evidence. Leder vs. National Union Fire Ins. Co. * Mich.) " “1175 

External injuries. Goodes vs. Order of United Commercial Travelers 
of America (Mo.). ccecess cone 

Proof of suicide to constitute a defense ‘must. show motive clearly. 
Heath vs. Bankers’ Life Assn of Des Moines, Iowa (Kan.)......1114 

Evidence of transfer of interest in prohibited business. Rauber vs. 
Mutual Life Ins. Co. of N. Y. (N. Y.) treats ahanseiiaa 

Evidence of waiver. Western Ins Co. vs. Ashby (ind.) 

Evidence of plaintiff’s president as to date of monthly PEEL TST 
of accounts of plaintiff’s cashier, whose fidelity defendant had 
guaranteed that he could not say that cashier’s books were ex- 
amined on the Ist day of each month, did not show a falsity of 
statement in application that insured’s cashier’s books had been 
examined Sept. 1, 1909, prior to execution of bond. Prosser 
Power Co. vs United States Fidelity « Guaranty Co. (Wash.)....1417 

Action on policy of live stock insurance. Plaintiff held to have made 
out a prima facie case which defendant was bound to rebut. Kin- 
ney vs. Farmers’ Mutual Fire & Ins. Society of Kiron, Iowa. 
(lowa.). 89,b10.9 Kean eee 


The elmmmnassn in evidence are held gaficient to sunoeet a judg- 
ment to the effect that death of an animal was caused by light- 
ning. Heaton vs. St. Paul F. & M. Ins. Co. (Kan.) 

Evidence demanded a finding that refusal of defendant to pay loss was 
not made in bad faith, and verdict finding attorney’s fees was 
contrary to evidence. Georgia Life Ins. Co. vs. McCranie. (Ga.).1442 

Life company held, not entitled under showing made to defeat a re- 
covery on life policy on ground of fraudulent representations in 
application, in view of evidence on question of waiver. Gamble 
vs. Metropolitan Life Ins. Co. (S. C.)..... eséccccsecunene 

Where fire policy was not offered in evidence, and there was no proof 
of its contents, judgment for plaintiff could not be sustained. 
Fidelity Phenix Fire Ins. Co. vs. Sadau. (Tex.) 

As evidence reasonably tended to show that assured had substantially 
complied with ironsafe clause provision, same is sufficient to 
sustain a finding in favor of assured. Western Reciprocal Under- 
writers’ Exchange vs. Coon (OK18.)......ccceeccccecescceceeee cl 482 


In action on accident policy which covered surgeon against loss of sight 
caused by blood poisoning during professional operation evidence 
held, sufficient to show that loss of sight, occurring more than 
five months after opération, was due to infection at that time. 
Maryland Casualty Co. of Baltimore vs. Ohle (Md.).. 

» under evidence that agent of company had no authority to waive 
provision of policy that no action should be brought until after 
three months from filing of proof of loss. Thomson vs. American 
Fidelity Co. (Mass.). -+..1644 

Where conflicting evidence under ‘proper instructions submitted ‘to jury, 
findings will not be set aside unless found to be clearly wrong. 
Jacoby vs. Prudential Ins. Co. of Amer. (Neb.). ccoohtee 

Evidence held sufficient to show that felon was caused by bruise 
without any intervening cause. Robinson vs. Masonic ve 
Assn. (Vt.) 


TRIAL. 


Whether an insurer on default in payment of a note given to extend 
the policy after premium was due and unpaid exercises its op- 
tion to forfeit the policy for nonpayment of the note or waives 
its right is a question of fact for the jury. Security Life & An- 
nuity Co. of Amer. vs. Underwood (TeX.).......see00 cssssecess 48 

In this case the question of whether the loss was total or partial was, 
under the evidence, one of fact for the jury. Oppenheim et al. 
vs. Fireman’s Fund Ine. Coa, (ima.)..ccccccosse coccsescescecce S00 

The defense was forfeiture by failure to pay a premium note on 
maturity, evidence held to sustain a nonsuit. Sexton-vs. Greens- 
bere Edge Ime. Co. C8. Cdccccecsse coccstccvecovectctcotisvccss SE 
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The plaintiff's evidence showed that the insurance fund had been paid 
to the assignee of an equitable interest justifying the payment 
under a clause of the policy, the complaint was properly dis- 
missed. Pate vs. Prudential Ins. Co. of Amer. (N. Y.).......+++ 288 
Where in an action on a life policy, the issue was whether the death 
of insured was due solely to accident within the policy, stip- 
ulating for payment of a specific sum on the death of insured 
caused by bodily injuries effected through external, violent and 
accidental means, and the evidence thereon was conflicting, the 
question was for the jury, and instructions directing a verdict 
for insurer and ignoring the disputed issue were properly re- 
fused. Empire Life Ins. Co. vs. Gee (Ala.).....cceceeeees coccee S04 
Where a material false representation is shown and no waiver proved, 
verdict should be directed for defendant. Kasprzyk vs. ner 
Sam Idle Tee, Co. CM, Zidcavvcscccencvceccseccess $66 06.00 60.0 0:00 607 
It is not to be presumed in the absence of any express agreement on 
the subject, that, when the owner effects an insurance on his 
building, he has deprived himself of the right to use it in the 
common and ordinary mode, including the right to make all 
proper and reasonable repairs. The court left it to the jury to 
find whether or not the repairs made by the county commis- 
sioners were reasonably necessary fos the preservation and main- 
tenance of the building. Lebanon Co. vs. Franklin Fire Ins. Co. 
OE PR. CPR vc eacvesiuan § 2oneeecnsencd.. 40 0khe ves iséusens oncne COU 
Where insured was shot and killed’ in a difficulty with hs whether in- 
sured voluntarily engaged in the difficulty which resulted in his 
death held for jury. Baker vs. Supreme Lodge, K. P. (Miss.).. 348 
The question whether plaintiff was under the influence of intoxicating 
liquors at the time of the accident was under the evidence, for 


the jury. McDermott vs. Hawkeye Commercial Men’s Ass’n 

CO 6:6 6ncdok.. KKRSAREKE EAS RRAVESSRERDE 6.8 4mo. 0.8 cocce O88 
Held, that whether he was guilty of negligence on for ‘the jury. 

Walter vs. Peoples Health & Acc. Ins. Co. (Mich.)......... 651 


Whether the defendant by retaining the le furnished by the 
plaintiff without objections as to its form, and entering into 
negotiations of settlement, had not waived the service of a 
more formal proof of loss, held for jury. Greengrass vs. No. 
River Ins. Co. (N. Yi)iccccccce cocsesccces seoscvescscvece socee 88D 

Evidence that assured altered. his’ books ‘for the purpose of collecting 
a greater amount than was ~~ was for the jury. pisceenebe Fire 


mae. Co. We. Welker CUO decccccvccsce svcevere casvncse Wee 
Whether death was due to accident, held for jury. McEwen vs. Oc- 
eiGemtal Late Tee. CO. (CEL) cccvconccce crcevvcceseseverece inte oa 


Evidence conflicting as to treatment. for’ disease. before’ the ‘application 
for a benefit certificate, verdict could not be directed for defense. 
Logan vs. Court of 1 EROS Sige Oi AE a RO ik ee esepecec: Oe 
Whether insured fraudulently misrepresented its value and its character 
was for jury. Walrod vs. Des Moines Fire Ins. Co. (Iowa.)...... 733 
Insurance premium was paid to the company in due time, afterwards the 
company insisted upon returning it to the beneficiary, who strenu- 
ously objected to receiving it, the question whether it was received 
without assenting to the right to the company to return it and 
whether its return operated as a forfeiture of the policy, are 
for the jury. Bohles vs. Prudential Ins. Co. of Amer. (N. J.).... 790 
Where notice of accident was uue at once and insured did not hear of the 
accident for eleven months, if at that time a notice was sent it 
was sufficient compliance with the _ provision. a State 
Surety Co. vs. Northwest Lumber Co. (U. S.)..... ° 878 
It was at least a question for the jury Whether injuries. to “an “ employee 
while digging sand for use in construction of a brick chimney, to 
take the place of two iron smoke stacks. were covered by the 
policy; hence the court erred in directing a non suit. Kinston 


Cotton Mills vs. Liability Assur. Corp. (N. C.)......... eee 
Whether insured received notice of caneellation, held for jury. 
Commercial Union Fire Ins. Co. vs. King. (Ark.)..... pecescenck@en 


General questions of falsity of statement and intent of applicant are 
for jury, but in view of medical evidence as to whether insured 
was suffering from a “defect in the body’ within the meaning 
of that phrase in a statement of the insured endorsed on the 
policy to the effect that he had no ‘defect in body’ was a 
question for jury. Continental Casualty Co. vs. Owen (Okla.)..1079 

In view of evidence of compliance and waiver of compliance as to 
separation of damaged goods, held, question for jury whether 
adjuster waived strict performance of requirements as to separa- 
tion of goods. Question of whether reasonable time had elapsed 
for separation of goods held for jury. Farmers’ Mercantile Co. 


we, ge Re ee eee ere ee eee -1026 
Waiver of proofs of loss is a ee for the jury. — vs. Detroit 
a Se ee reer rer ee ee ccenevenae 
Oral contract of insurance must “have clear proof. Law et al. vs. 
Northern Assur. Co. of London (Cal.)..... vib ¥.0;%:,.9:0.5.4 bee 
“Gulf waters” a question of law. Mannheim “Ins. “Co.” vs. Charles 
Claree & CO, CTO.) cicvecesccvsss cocapececedssess cosveses 


Misrepresentation by silence—a question of ‘fact. * "Miller vs. Phenix 
ae, 20. GE TROCGRIPR, Te. Ts GRAD cccrecccse sesccscevctsccenenanee 
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Whether delay of five days in notice on fidelity bond was unreason- 
able was a question for the courts. Dixie Fire Ins. Co. vs. 
American Bonding Co. (N. C.)....... ° SOS nadiedoeee ee .1349 

Where live stock were injured while away from owner’s farm there is 
no question for jury as to whether risk was enhanced where 
there was no evidence showing condition upon owner’s farm. 
Kinney vs. Farmers’ Mutual Fire & Ins. one of Kiron, Iowa. 
CT Din dice cevene (Hkh A eeueades Mente Sheknt wen seu eem eee 

Where defendant contends” ‘a faise and fraudulent * representation or 
concealment by insured has rendered contract void burden of 
proof is upon the company to establish the materiality of alleged 
statement, as well as fraudulent intent. Where evidence is con- 
flicting, or where different inferences may be drawn, question is 
for jury. Springfield F. & M. Ins. Co. vs. Null. (Okla.)........1321 

Held, court could not rule as a matter of law that there could be no 
recovery on a policy, for the term “accidental means” was used 
in its common significance of happening unexpectedly without 
intention or design, since it might be found that insured, in an 
effort to reach fresh air, went to the balcony outside the window, 
and there, without premeditation or delirium, but only through 
weakness, lost his balance and fell over. Bohaker vs. Travelers’ 
Fua. Co. OF BIGPirerG, Comm, CHO Pi nccccncént ecensenaneeeswcuaas 1366 

tamnae whether matter represented contributed to the event. on which 
life policy was due, for the jury. Quest’on of effect of mis- 
representation must go to the jury unless room for doubt that 
they were material. Conner vs. Life & Annuity Assn. (Mo.)....1274 

Proper to submit to jury in action upon life policy question whether 
condition of health of insured under date of policy contributed 
to her death. Coscarella vs. Metropolitan Life Ins. Co. (Mo.)....1292 

Held the court did not err in refusing to allow application to be in- 
troduced in evidence. Fraud is a fact to be proven by a com- 
petent evidence and where there is no evidence in the record 
tending to establish that fact which was the only defense relied 
upon it was not error for the court to direct a verdict for the 
plaintiff. Eminent Household of Columbian Woodmen vs. 
Peete (ORM) a cosecsnce cenece eeentese eecnecseeens rr 

Where it is doubtful whether false statements" in application “for life 
policy are material question is for jury but if manifestly 
material court should so rule as a matter of law. Rigby vs. 
Metropolitan Life Ins. Co. (Pa.)...... «weeoees covesececon 

In suit on an accident policy where testimony for insured. tended to show 
that cause of death was accidental asphyxiation, and testimony 
for defendant tended to show that it was due to apoplexy or 
fainting preceding asphyxiation, it was not error for court to sub- 
mit to jury, under proper instructions, the question whether in- 
sured came to his death by accidental asphyxiation, independently 
and exclusively of all other causes, or whether it was caused by 
apoplexy or fainting. Held, not error for court to submit to jury 
question whether plaintiff had given required notice as reasonable 
as possible he having also charged them that if notice was not 
given, plaintiff could not recover. Not error for court to refuse 
to hold, as matter of law, that policy was void if notice was not 
given within required time. Verdict for plaintiff not contrary to 
law because notice was not given until 18 days after death. 
Columbian Nat. Life Ins. Co. vs. Miller. (Ga.).......ccccccesece 1545 

In action on accident policy for death of insured because of paralysis 
resulting from blood clot on brain, evidence held, to require sub- 
mission to jury question whether such condition resulted from 
accidental fall and thereby caused by external, violent or acci- 
dental means, or whether due to prior disease. Order of United 
Commercial Travelers of Amer. vs. Roth. (Tex.)......cesee--ee% 1561 

In action on fire policies for destruction of stock of goods, evidence 
held, to require sumission to jury of issues whether plaintiff was 
guilty of wilfully burning property and of wilful false swearing in 
connection with loss. Silverstone vs. London Assur. Corporation. 
Same vs. Northern Assur. Co. Limited of London. — vs. Sover- 
eign Fire Assur. Co. of Canada. (Mich.)........ coccesc ch 406 

Question of whether insured had changed his occupation “at time he 
was injured or was doing an act pertaining to an occupation 
more hazardous than that for which he was insured, was for the 
jury. Scott vs. Pennsylvania Casualty Co. (Pa.)......se+eee++1638 

Whether insured died from accident or suicide, held for jury. South 
Atlantic Life Ins. Co. vs. Hurt’s Adm’x (Va.).....cceseeecceees +1583 

Held under evidence to require submission of question of waiver to 
jury. People’s Nat. Fire Ins. Co. vs. Jackson. (Ky.)............1775 

Whether representations were true, held, for jury. Prudential Ins. Co. 
of America vs, Sellers (Ind.)........ MENC SEEK CoMhie 2h Keeene ROME 

Held, not to show that insured knowingly made false and fraudulent 
answers. Instruction relating to consultation about some slight 
immaterial ailment correct. N. Y. Life Ins. Co. vs. Moats. 

CO, Mbacosvesteu. Scteisgusd,.tvaneeeasds hb onan Kes é .1671 

Evidence tending” ‘to show that he either shot himself or ‘procured 
some one to shoot him, instructions that if the wound causing 
his death was inflicted accidentally, either by himself or another, 
or intentionally by another without his consent or procurement, 
the law was in his favor, but if he committed suicide, sane 
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or insane, or if the wound was inflicted intentionally by another 
with his consent or procurement the law was for defendants, 
and the jury should find properly submitted the case as made 
by the evidence. Attna Life Ins. Co. et al. vs. Rustin (Ky.).. 
, that in an action on the policy the court properly instructed that 
the closing of the bank alone did not charge the corporation with 
knowledge of any loss within the policy, nor did knowledge even 
of facts which raised a suspicion of fraud or negligence, on the 
part of its treasurer, but it had the right to wait before giving 
notice until it discovered facts which would justify a careful 
and prudent man in charging another with fraud or culpable 
negligence, and also properly instructed on the evidence that 
whether it gave immediate notice after having such knowledge, 
giving the term a reasonable and practical construction, was 
a question of fact for the mr Nat. ne Co. vs. en Pac. 
ME. CO. TT. Bdaccceocssess aire ee ree 
The rule that checks drawn on a bank by ‘a ” depositor should be 
charged against the deposits in the order in which they were 
made, held properly applied in an action by a corporation on a 
bond indemnifying it against loss through the negligence of its 
treasurer, based on his alleged negligence in making deposits in 
the bank after knowledge of its insolvency. Nat. Surety Co. vs. 
Western Pac. Ry. Co. (U. S.). ver 
If insured by his own voluntary act, ‘inflicted injuries’ which resulted 
in his death, intending at the time to inflict them, even though 
he did not comprehend that they would result in death, the in- 
juries were not involuntary or accidental. Peterson vs. Time In- 
Semnity Co. CWE) acecccoccvcsssse éuwen ane 
A $3650. fire policy, stipulating that insurer ‘should ‘not be liable for more 
than three fourths of the value of the property destroyed, in- 
struction that the measure of the damages was the value ot the 
property destroyed not exceeding $350, was erroneous. State Mut. 
Fire Ins. Co. va. Cathey et al. (Tex.) .cccccccccvcccsccccccccccccre 


Accident must be direct cause of death. Goodes vs. Order of United 


465 


743 
Misleading instructions. Austin Fire Ins. Co. vs Sayles et al. (Tex.)..1176 


Commercial Travelers of America (Mo.) ---1206 


Error to give instruction authorizing to recover for full” ‘amount of 
damages where insurance company provided for deduction of 


$25. Stix vs. Travelers’ Indemnity Co. of Hartford, Conn. (Mo.)..1385 


Where fire companies defended on grounds of misrepresentation by 
insured burden of proof was on them, and instruction that com- 
panies must prove ownership of goods at time of fire was not 
erroneous Samaha vs. Farmers’ Fire Ins. Co. of New York Pa. 
UN, J.). os 

Defendant’s requested instruction of verdict on ground that evidence 
had not shown terms of policy, premium or rate or premium prop- 
erly refused as being inapplicable to evidence. State Mut. Fire 
Ins. Co. vs. Taylor. (Tex.) cs 

Presumption of death. Evidence filed while action was pending on 
motion for rehearing tending to prove that insured was still alive. 
Rehearing granted. Additional evidence filed to effect that in- 
sured was living. None presented to the contrary. Held, de- 
fendant not precluded from asserting that insured is still alive 
by failure to discover proof of that fact at trial. Court has 
jurisdiction to allow new trial on the single issue of death. 
Caldwell vs. Modern Woodmen of America. (Kan.) 

Held under the facts stated and viewed in the light of the evidence, 
construction could not have misled jury and did not require a 
reversal. Hilts vs. U. S. Casualty Co. (Mo.).... 

Instructions examined, and found to be, as applied to the evidence, 
fairly correct statement of law. Jacoby vs. Prudential Ins. Co. 
Amer. 

The 80 per cent or coinsurance clause was not involved in ascertain- 
ing the loss, but was merely a rule for apportioning the loss, 
between the insurance company and the insured. Citizens’ Sav- 


1340 


ings Bank & Trust Co. vs. Fitchburg Mutual Fire Ins. Co. (Vt.) 106 


An accident insurance policy, providing that there should be no lia- 
bility, unless there were visible marks of injury, the jury found 
specially that there were no such marks, the court properly gave 
judgment for defendant ee a general verdict for 
plaintiff. Mutual Trust & a Co. vs. Travelers’ Pro. Ass’n 
of Amer. (Ind.). 

Under revised statutes providing ‘for additional “damages of 10 ‘per 
cent of loss in case of vexatious refusal to pay, it is not 
necessary that both penalty and attorney’s fee be inflicted; where 
insurer’s vexatious delay was an issue, a finding for an at- 
torney’s fee without expressly finding vexatious delay was a 
a finding of vexatious delay. Harmon vs. Stuyvesant Ins. Co. 


of N. Y. (Mo.) odevccccel 


Finding by jury that policy was delivered to insured and became a con- 
summated contract on December 6, 1906, and that it was delivered 
and became a consummated contract on May 10, 1907, not incon- 
sistent, jury evidently meaning that policy was delivered on De- 
cember 6, and continued in force until May 10. Pender vs. North 
State Life Ins. Co. (N. C.) 
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(H) JUDGMENT AND EXECUTION. 


A husband having had an insurable interest in property owned by his 
wife, recovery on the policy issued to him is not limited by the 
value of his insurable interest. Kludt vs. German Mut. Fire Ins, 
Co. (Wis.) 

Having refused the claim could not complain that the court permitted 
recovery in the maximum amount allowed by the policy. Brix 
vs. American Fidelity Co. (Mo.) 

Where the only evidence of the value of the building after the first fire 
was testimony that the building was destroyed by the first and not 
able to be occupied, insured could recover only nominal damages 
Kupfersmith vs. Delaware Ins. Co. ( J.) 

Evidence of proper allowance justified. Dahrooge vs. Sovereign Fire 
Assur. Co of Canada. (Mich.) 

Where indemnity company under terms of policy defended an action 
against insured for death of one negligently killed by its servants 
it is estopped to contest an action against it on policy on the 
ground that the death was due to malpractice of physician and 
not to injuries negligently inflicted. Taxicab Motor Co, 
Pacific Coast Casualty Co. of San Francisco, Cal. (Wash.) 


Judgment against city employing contractor in favor of pedestrian 
injured by negligent failure to guard open sewer is binding on 
contractor liable, over to the city, though not made a party, to 
the action, but actually defending it, and is on his insurer against 
loss who, though not a party, employed counsel to defend the 
action. Kibler et al. vs. Maryland Casualty Co. (Wash.) 

In action on employer’s indemnity bond against indemnitor, a judgment 
against employee for an employer’s loss due to employee’s embez- 
zlement was admissible, but was prima facie evidence only of the 
amount of indemnitor’s liability. and might be impeached by it 
for fraud, collusion or mistake. Dixie Fire Ins. Co. vs. American 
Bonding Co. (N. 


COSTS AND ATTORNEY’S FEES. 


Attorney’s fee may be allowed, there being evidence of a want of good 
faith in the defence. or vs. St. Paul F. & M. Ins. Co. 


seer 


XIX. Reinsurance. 


Held that, since it appeared on the face of the policies that such re- 
cital was untrue, the total insurance under both policies being 
but $1,900, defendant had knowledge of the mistake, and waived 
all objection by reason of the fact that plaintiff had not re- 
tained a risk on the property equal to the amount stated. 
Scottish Fire Ins. Co. et al. vs. Stuyvesant Ins. Co. (N. ee 

In an action on a policy of reinsurance, the burden is on plaintiff 
to show the fact of loss, which is not done by proof that it had 
paid a specified amount in settlement to the owner of the prop- 
erty insured. Held that plaintiff was properly confined to proof of 
loss sustained, under the particular policies named, and was not 
entitled to show as a basis for recovery on the policies of re- 
insurance that it had issued other policies on other property in 
the building not covered by the policies named. Scottish Fire 
Ins. Co. vs. Stuyvesant Ins. Co. (N. C.) 


Liability of reinsurer dependent upon contract. —~ Ins. Co. vs. 
Caledonian Ins. Co. of Scotland (Cal.) 

Mere allegation of violation of promise, in absence “of allegation of 
injury, insufficient. Royal Ins. Co. vs. Caledonian Ins, Co. of 
Scotland (Cal.)..... e 

Reinsurance is a contract that one insurer makes with another’ to protect 
the latter from a risk already assumed, and is valid. There is 
not privity of contract between policyholders of the ceding com- 
pany and the reinsuring company. Vial vs. Norwich Union Fire 
Ins. Society (Ill.) . 

The greatest possible good faith should be exercised by each party to 
the reinsurance treaty. In the matter of the arbitration between 
the Rimouski Fire Ins. Co. and the United Counties Ins. Co. 
Limited 

A treaty of reinsurance, executory in its nature, brings into being a 
fiduciary relationship of as high a character if not higher than the 
partnership relation. In the matter of the arbitration between the 
Rimouski Fire Ins. Co. and the United Counties Ins. Co. Limited.. 

Lack of good faith in the performance of the terms of a reinsurance 
treaty, permits the innocent party to declare the same void, and 
gives it a claim for compensation for the expenses. In the matter 
of the arbitration between the Rimouski Fire Ins. Co. and the 
United Counties Ins. Co. Limited 675 
that the words “‘cede” and “cession” meant the apportionment or 
fixation of the amount of reisurance to be accepted by defendant, 
and not a transfer of the risk to defendant as reinsurer. Moseley 
vs. Liverpool & London & Globe Ins. Co. (Miss.) covcce SOT 
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Held, that defendant was not relieved from liability to plaintiff on the 
theory that the total amount embezzled while defendant was a 
coinsurer did not equal 333,333 francs, which had to be taken 
before liability attached under the policy issued by plaintiff. 
French Mutual General Society of Mutual Insurance Against 


Theft vs. U. S. Fidelity & Guar. Co. of Balt. City. (U. S.)........865 


An insurer may recover from a reinsurer before the former has actually 
paid the insured. French Mut. General Society of Mutual Insur- 
ance Against Theft vs. U. 8S. Fidelity and Guaranty Co. Balt. 
City (U. 8.) 

Reinsurance Treaties—-Accounting—Separation of overhead. charges— 
Good will—Rescission for fraud. Munich Reinsurance Co. vs. 
United Surety Co.—Receivers of United Surety Co. vs. Munich Re- 
insurance Co. (Md.) 


Mutual Benefit Insurance. 


CORPORATIONS AND ASSOCIATIONS. 
Effect of change of form of organization from fraternal to mutual. 


Travelers’ Protective Assn. of America vs. Smith (Ind.)........1197 


Code 1906, § 2636 providing that nothing should be construed to extend 
to benevolent associations that only levy an assessment upon 
members to create a fund to pay family of deceased member and 
made no profit therefrom and have been incorporated under the 
laws of this state, etc., does not exempt fraternal orders in- 
corporated in another state from provisions of section 2636 which 
requires the filing with the Insurance Commissioner of copy of its 
charter or articles of association, etc. Supreme Ruling of the 


Fraternal Mystic Circle vs. Turner. (Miss.) +. .1800 


Statutes governing the organization of fraternal beneficiary societies, 
which in section 4309, provides that on filing with the Super- 
intendent of Insurance of a certificate stating names of the ap- 
plicants; proposed corporate name of the association, which 
shall not too closely resemble the name of any similar associa- 
tion it does not repose in the State Superintendent of Insurance 
the power to determine that question which is one which may 
be determined by the courts in a proper action. Modern Wood- 
MOR OF Amer, VE. TAH OC Bh SOB asccicsece sevsavccsuce 

In case of a conflict between the constitution of a mutual benefit asso- 
ciation and its by-laws, the constitutional provision will govern. 
Roulo vs. Schiller Bund (Mich.)......... «see eoecccscceccecs 

The by-laws of a benefit insurance society cannot be ‘inconsistent with 
the charter. Sinclair vs. Fitzpatrick et al. (N. Y.)....ssesseeeees 

The local lodge is agent of defendant in the matter of collecting and 
remitting assessments, so that if such lodge knew of the work 
the insured was engaged in, and, so knowing received and re- 
mitted assessment, waiver would have resulted. Hendrickson 
vs. Grand Lodge A. O. U. W. (Minn.) ee eveecceecoccceccees 

That all officers and committees of the Supreme Camp may be elected 
for the triennial term, supreme instructors appointed by the 
Supreme Oracle are officers of the Supreme Camp and hold for 
the triennial term. An agent of an insurance association en- 
titled, according to contract, to monthly compensation and ex- 
penses in advance, may, where the association refused to pe- 
form those obligations, treat such refusal as a breach and sue 
at once. The question whether it was necessary for plaintiff te 
tender performances, or whether plaintiff acquiesced in ner as 
charge, held for the jury. Kelley vs. — Neighbors of 
Amer. (Iowa) esce 

At a meeting at which the oracle was present and ’ participated, by 
resolution, ordained that, in case the Supreme Oracle should use 
any person as instructor, the person so used shall receive no 
compensation except as local camps may contract or pay, was 
admissible in an action for damages for breach of a contract, 
based on the refusal of payment of compensation by the society. 
Kelley vs. Royal Neighbors of Amer. (lowa) $6.666.0% 

Where a benefit insurance certificate was issued in the name of the 
Endowment Department of the District Grand Lodge of an order, 
and the promise to pay was made by the Endowment Depart- 
ment, although upon proof by the constitution and by-laws of 
the order that the contract was made for the District Grand 
Lodge, suit could have been brought against it. Endowment 
Dept. of District Grand Lodge No. 23 of Ala, G. U. O. O. FY 
vs. Harvey (Ala.) cess coccces 

Provisions of a life insurance certificate that insured shall “be “alive and 
in good health when the policy is delivered, being for the com- 
pany’s benefit may be waived by it. Wilson vs. Interstate Business 
Men’s Accdt. Assn. (Ia.) ‘ 

Rules and regulations of benefit societies providing such discipline 
as will permit a prompt collection of dues will be enforced 
by the courts. Grand Lodge A. O. U. W. of Colo. vs. Taylor 


Agent of insurance company having ostensible general authority to 
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solicit, make contracts for insurance, and receive first premiums, 
binds his principle by any acts or contracts within general scope 
of apparent authority although in excess of actual authority. In- 
dependent Order of Foresters vs. Cunningham (Tenn.)......... 

Member of fraternal society with disease, initiated by the deputy 
executive officer who had such knowledge, provision concern- 
ing good health was waived. Independent — of Foresters 
vs. Cunningham (Tenn.)... coesee 

Ipso facto suspension of policy for failure to pay premlum upheld. 
Oldham vs. Supreme Lodge, Modern Brotherhood of America. 
(Mo.) 

Where by-laws of Fraternal Lodge make initiation obligatory and 
dues are received before initiation, a return of the premium 
may cancel the policy. Kolosinski vs. Modern Brotherhood of 
America (Mich.) Onn ciwsd -1109 

Notice by Scribe without a concurrence of the Tmperial Council may “be 
valid and good notice of meeting. Whipple et al. vs. Christie et 
al. (Minn.). -.1117 

Attempted consolidation of Massachusetts Fraternal society” with Rhode 
Island Fraternal Society ineffectual au. void where questions 
were not submitted and approved by two-thirds vote of certificate 
holders of each corporation as required by statute. Conseil Ro- 
chambeau, No. 128, De L’Union St. Jean Baptiste a vs. 

La Fleur et al. (Mass.) 1286 

Where a subordinate court of a beneficial association was "cited by the 
Grand Court to show cause why it should not be suspended or 
dissolved for improper conduct, ete., it could only be subject to 
punishment after adjudication of guilt and a finding had been 
sustained. Jurisdiction—Powers. Grand Court Foresters of Am- 
erica vs. Court Cavour No. 133 Foresters of America et al. (N. J.).1616 


Laws of fraternal order relating to expulsion for misstatement were 
reasonable and valid as to offense, penalty, and procedure. 
Marcus et al. vs. Natl. Council of Knights & Ladies of Security. 
(Minn. ) 

Not hav‘ng appealed from decision of fraternal order, errors 
irregularities therein are of no avail. Marcus et al. vs. 
Council of Knights and Ladies of Security. (Minn.) 

Association wa'ved conditions of policy relating to previous illness by 
accepting risk with knowledge of such illness. Green vs. National 
Annuity Assn. (Kan.) 

Held, consolidated fraternal orders were liable not only for death 
losses but for their surrender values as provided in the original 
certificates. Grand Fraternity vs. Cliff. (Colo.) 


THE CONTRACT IN GENERAL. 


Where a by-law of an insurance society, providing that insured is not 
entitled to sick benefits, unless he is actuaily confined to his bed, 
is not incorporated into the policy, or attached thereto as re- 
quired by Ky. St. § 679, it cannot be considered for any purpose; 
the association not being within the provision excepting certain 
fraternal societies from the operation of the section. Home Pro- 
tective Ass’n vs. Williams (Ky.). 1sthecesmaedebee 

A member of a mutual benefit insurance company must take notice of 
the provisions of its constitutions and by-laws, though they are 
not recited in or made a part of the certificate, if they are not 
inconsistent with its terms. Held that the terms of the cer- 
tificate were not inconsistent with the by-laws, providing that a 
beneficiary shall receive only one-sixth of the amount of the pol- 
icy if death occurred during the first year, where the mem- 
ber is between fifty-five and sixty years of age. Supreme Royal 
Circle of Friends of the World et al. vs. Morrison (Ark.)...... 


A by-law of a beneficial association, providing that one, to become a 
member, must not be engaged as a miner, including placer 
miners engaged in drifting underground, nor a person engaged 
about mines, whose duties require him to enter into mines at any 
time, and that the beneficiary of “persons working underground 
shall receive 70 per cent of the face value of his certificate,” 
being ambiguous and of doubtful application as to mining en- 
gineers, will be held not to refer to them. Head Camp Pacific 
Jurisdiction, Woodmen of the World vs. Irish (Colo.) 

Where a certificate in a beneficial association provided that payment 
of the indemnity was subject to all conditions named therein, 
and liable to forfeiture if said member should not comply with 
by-laws that may be adopted, the insured was bound by any 
reasonable by-law. Head Camp, Pacific Jurisdiction, Woodmen of 
the World vs. Irish (Colo.) oC ebes vaeweee 

While a mutual benefit fraternity, or fraternal “insurance society, may 
so amend its by-laws as to make reasonable changes of the 
methods of administration, the manner of conducting its busi- 
ness and the like, no change can be made which will deprive a 
member of a substantial right conferred expressly or impliedly 
by the contract itself. Smythe vs. Supreme Lodge K. P. (N. Y.) 

No increase of assessment. Smythe vs. Supreme Lodge K. P. (N. Y.) 
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If the answers in an application for mutual benefit insurance were 
made in an independent instrument not referred to or made a 
part of the certificate of insurance, they are collateral to the 
insurance contract, and hence are only representations, and not 
warranties. Warranties in an insurance policy should not be 
created or extended by construction. They must arise, if at 
all, from the fair interpretation and clear intendment of the 
words used by the parties. In order to defeat recovery for breach 
of warranty in an application, that insured had not sought med- 
ical advice “‘within the last three years,’’ the advice must have 
been sought within the three years from the date of the applica- 
tion and not from the issuance of the certificate. Catholic Order 
of Foresters ve. Collins (Imnd.)....ccccc sccvcvcscccsscvccsccs 

Representations contained in an application for a mutual benefit policy 
need only be substantially true, so far as material to the risk, 
but warranties must be strictly true, whether material or im- 
material. Whether the answers in the application shall be treated 
as warranties or as representations must be determined from 
the language of the entire contract. Provided that applicant did 
thereby certify and declare “that the answers given by me to the 
above questions are each and all true in fact,” and agree to 
forfeit all rights under the certificate if any answer was untrue. 
Held that the answers in the application for membership were 
warranties, and not ae Cathelic Order of Foresters 
Th, Se SUR ooo aia ctewed. HeCCRER GUAR SU e8 Obs Fees 82 

Membership in a fraternal “order, evidenced by a certificate “‘pinding the 
order to pay a special sum upon the member’s death resulting 
from accident, and entitling the member to change his bene- 
ficiary, constitutes an insurance on his life. Littleton vs. Sain et 
~ ae, ~~" ere eneeees ceeccese covescconcescces 6 

A life insurance policy “issued ‘by Supreme Lodge, ‘Knights of Pythias, 
to one of its members provided that “the contract evidenced 
hereby shall not begin until 12 o’clock noon of the day of date 
hereof, and then the society will not be liable unless the said 
member has actually paid the membership fee and made the 
first monthly payment required while said member is in good 
health,” and the policy was dated Nov. 1, 1907 and delivered 
to the insured Nov. 2, 1907, and the first monthly premium was 
due and paid on the 20th day of Nov., 1907 by the insured. 
Held that, relatively to delivering the policy and paying the pre- 
miums as above stated, both acts were “contemporaneous,” 
within the meaning of the contract in this case, and the policy 
of insurance became of binding force on the society on the 20th 
day of Nov., 1907 so far at least, as this clause of the contract 
is concerned, and not before. Supreme Lodge K. P. vs. Few (Ga.) 86 

Where an application for insurance in a fraternal beneficial society 
expressly recites that the by-laws of the society are a part of 
the contract, such are binding on the parties. Gallop vs. Royal 
POOUOTS OF AUIOE.. CHB) s cc overcccene: setenvecices cvcccncesacltl 

The right of a member of a benefit insurance society, could not be 
taken away by a subsequent amendment to the by-laws or 
charter restricting beneficiaries to blood relatives. Sinclair vs. 
Peres OS Be: Cie Bidivcih ccevees. Revcccvenisecetcsdecsvscnce SOR 


Held, that since the words “abortion” and “miscarriage’’ are synonymous, 
both meaning premature parturition, there was no breach of 
warranty or misrepresentation. Proof that her physicians treated 
her for headache three years prior to the date of the policy did 
not necessarily defeat plaintiff’s right to recover, the jury being 
authorized to find that such iliness, if any, was not material to 
the risk assumed within the statute. Royal Neighbors of Amer. 
vs. Bratcher (Tex.)..... CON ce DO6ES6EES 0080 5 vice D0 ccvcccccce S86 

Where the parties agree in the application that the contract of in- 
demnity shall not take effect until the delivery of the policy at a 
certain time and under certain specified conditions, such agree- 
ment will be enforced if it is ome the parties lawfully could 
make, thus in this case a provision that the member must be in 
good health at the time of the delivery of the certificate was 
held valid. Gallop vs. Royal Neighbors of Amer. (Mo.)........ 221 

A temporary injunction after the order has changed its bookkeeping 
scheme, based on the increased dues grant relief by permitting 
the order to attempt the collection of the increased dues, and 
providing that members may pay the same, and that, if com- 
plainant finally succeeds, the class he represents will receive 
the benefit of the excessive payments, or by permitting any mem- 
ber to pay merely the existing rates and in the event the in- 
creased dues are permitted, delinquent will be offered a reason- 
able opportunity to pay the additional amounts. Poole vs. 
Supreme Circle, Brotherhood of Amer. et al. (N. J.)........... 387 

An agreement, in an application for membership in a mutual benefit 
society, that the applicant would conform in all respects to the 
laws, rules, and usages of the order then in force or thereafter 
enacted, did not authorize an amendment of the laws of the order 
so as to increase such member’s assessment. A statute author- 
izing fraternal beneficiary organizations to change and amend 
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their rate of assessment, and expressly providing that no amend- 
ment, alteration, or repeal shall take away or impair any rem- 
edy which might exist by law, did not authorize an amendment 
of the rate of assessment of a member who had previously be- 
come such. Green vs. Supreme Council of Royal Arcanum et al. 


C2ey. eke s bedeeeeed. «FREESE CREKOSL. enubeeed ea Lt ehaa sean ecccce 
Increase of dues prohibited. Poole vs. Supreme Circle "Brotherhood 
OX MONO. OF Gh CR Peds vescvsswegacetssesebis.. Sebbacueecanaca 


Alleged misrepresentation of age const! tutes defense. Waltz vs. Work- 
men’s Sick m Death Benefit Fund of the United States of 
ALOE, CH Zedescvcesce. vvevederecese Senavdves  ceactevaeeuse 

A mutual benefit irises was contested on the ground that insured 
died by his own hand, the court properly charged that such 
clause meant suicide. Woodmen of the World vs. Wright (Ala.) 

To rescind contract for alleged fraud, innocent party must return or 
tender return of what he has obtained by contract. Waltz vs. 
Workmen’s Sick & Death Benefit Fund of the U. S. of Amer. 
CH. Zedecectgeee aeceaeerasese Seheceressed weve eameeene uweawnes 

Any person through whom any insurance company writing insurance 
upon any property in this state shall deliver a policy of insurance, 
shall be deemed the agent of such company. Miller vs, Spring 
Garden Ins. Co. (U. 8.) 6 he CESK OCR KK SCRE OE SESS HOH EC OHSS RCS C CS 

A beneficiary, not a member of the insuring order, is not bound by its 
rules or regulations as to procedure in the enforcement of his 
claim. Hann vs. Supreme Ruling of Fraternal Mystic Circle. 
CM Sed. crccdvsececenccm VApesweend ceteesenen bean eeke beeen 

Where a member of a benefit association agrees to be bound by the rules 
or laws then in force or thereafter to be adopted he is bound by 
subsequent by-laws provided that they are reasonable. Supreme 


Conclave Improved Order of Heptasophs vs. Rehan. (Md.)........ 
A temperate man may be subject to occasional intoxication. Hann vs. 
Supreme Ruling of Fraternal Mystic Circle (N. Y.)......... eccece 


The constitution and laws of a fraternal beneficial society having a rep- 
resentative form of government are in the nature of contract be- 
tween the members. Galvin vs. Knights of Father Mathew. (Mo.) 

An amendment in effect established withdrawal values based upon the 
period of membership, and therefore violated the contracts of 
those members who became such before the amendment, and hence 
was illegal. Park vs. Supreme Circle, Brotherhood of Amer. et al. 
(He Dedenecnt, Setup. cacteste. Seeteetentse seaeeeas  thenen canes 

Where a benefit certificate provides that it shall not take effect until 
delivery, no risk is assumed by the company until that time. 
Wilson vs. Interstate Business Men’s Accdt. ASSN. .....ceeeeeeee 

Benefit insurance, contract effective on delivery of the policy. Kirk vs. 
Sovereign Camp of Woodmen of the World (Mo.)............eee0-8 

The statement of the member who delivered the policy that the assess- 
ments or dues then paid were for April was not binding on the 
certificate holder as a construction placed upon the contract by the 
parties neither such member nor the local clerk having any 
authority to determine whether the assessment was the April or 
May Assessment. Kirk vs. Sovereign Camp. of Woodmen of the 
WOrke CRG}. ocvcccwonns cetwabeess S000. 6G ed, 20bdien 65655 cece 

Insured could not recover upon the certificate, if, when he received it, 
he was suffering from disability so as to make him guilty of a 
false statement or fraud within the terms of the by-law. Wilson 
vs. Interstate Business Men’s Accdt. Assn. (Iowa.).......- eseees 

Certificate not containing copy of the constitution and by-laws of the 
order, one of the provisions of which was that personal repre- 
sentative of a member should hold funds in trust for families, 
blood relatives, etc. made his personal representative his benefi- 
ciary, and by will devised the proceeds, subject to payment of 
his debts to the executor. Held in a contest between sisters of 
insured, his nearest relatives, and executor for the money which 
insurer paid into court, that the statute was more than a rule 
of evidence, and that the provisions as to the trust for blood 
relatives was not part of contract. Ferlage et al. vs. Supreme 
Tribe of Ben BGP CY.) oc cevesevwed. ctrcviccsscetves stveceane 

Fraternal certificate is always subject to charter powers and constitu- 
tion and by-laws of order, when expressly agreed to; rights of 
the parties are otherwise controlled by the contract. Gibbs vs. 
Enights of Pythia# of MG. (EEO) icccccese de se steceectdivess ee 

Actual delivery to insured not essential to validity of policy unless 
expressly made so by contract, but parties may stipulate that 
contract shall not be binding until delivered. If application 
for life policy is unconditional and unconditionally accepted by 
company at home office certificate need not be actually delivered 
in order to complete contract. Crohn vs. Order of United Com- 
mercial Travelers of America (MO0.)......c.sccccecccece ere rere 

Insurance contract may be subsequently modified as ‘to material terms 
by the parties, after which the rights of the parties are governed 
by modified contract. Gibbs vs. Knights of Pythias of Mo. 
CHEGL) sc vc wctencctevece ctendessnusesee ocr cccnccesere ecccces 

Where by-laws of Fraternal Lodge make initiation Obligatory and dues 
are received before initiation, a return of the premium may cancel 
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Misrepresentations as to physical condition by applicant for life in- 
surance must refer to material matters and amount to fraud to 
affect the defeat of the policy. National Union vs. Sherry. 
(Ala.) 

Statement by agent of industrial insurance company that a policy would 
be paid to whoever produced it, that it was not necessary to 
designate the beneficiary is binding upon insurer, for in this 
class of insurance the agent who collects the premium, delivers 
the policy, is the only one of insurer’s officials with whom insured 
comes in contact and his statements as to mode of payment will 
constitute waiver. Wallace vs. Prudential Ins, Co. of America. 
¢) ae 

Where foreign fraternal society not authorized to do business in 
state issues certificate of insurance, the contract is not within the 
law relating to such societies but will be construed as assessment 
insurance. Easter vs. Brotherhood of American Yeomen (Mo.) 

Constitution and by-laws of mutual benefit association together 
with application and benefit certificate, constitute the contract 
of insurance. Love vs. Modern Woodmen of America (IIl.)... 

Statute providing that all policies shall have attached correct copy of 
application and portion of constitution, ete. or they shall not be 
considered part of contract controls contracts made by benefit 
society. Certificate issued by fraternal society is the contract 
unless constitution or by-laws are attached thereto. American 
Patriots vs. Cavanaugh (Ky.) 

Language of contracts selected by an insurer should be construed against 
him. Bracket vs. Modern Brotherhood of Amer. (Ky.) 

Action of agent in agreeing with the property owner to hold policy and 
keep his property insured was not repugnant to duty of agent to 
defendant, nor did it affect the validity of contract. Wilson et 
al. vs. German-American Ins. Co. (Kan.) 

Where a certificate issued by a fraternal association refers to application, 
constitution and by-laws as being a part of contract, in an action 
on such certificate these are receivable in evidence as part of 
contract of insurance, Fraternal Life & Accident Ass’n. vs. 
Evans et al. (Ga.) 

Contract between fraternal association and member ordinarily embodies 
the application for membersh'p, certificate of insurance, chart- 
er and by-laws of association, and statute of the state under 
which it is organized and the insurance is written. Finnell et 
al. vs. Franklin et al. (Colo.) 

Policy of insurance is to be considered and construed by same rules as 
other contracts, so as to carry out intention of parties. Grand 
Circle Women of Woodcraft vs. Rausch et al. (Colo.) 

Where conflict between stipulations in benefit certificate and by-laws of 
fraternal association on the one hand, and statutory law regulat- 
ing it on the other, finding for the latter, that act of state in 
which it was chartered, changing class of beneficiaries, constituted 
amendment of original charter. Finnell et al. vs. Franklin et 
al. (Colo.) ° 

Application for insurance in beneficial association and certificate of 
membership must be construed together as constituting the con- 
tract. Insured presumed to have read his application and be ac- 
quainted with contents. Stitt vs, Locomotive Engineers’ Mut. 
Protective Ass’n (Mich.). 

Error to exclude from dana by-law of “plaintiff in error. Supreme 
Ruling of Fraternal Mystic Circle vs. Blackshear. (Ga.) 

Laws of fraternal order relatine to expulsion for misstatement were 
reasonable and valid as to offense, penalty, and procedure, 
Marcus et al. vs. Natl. Council of Knights & Ladi s of Security. 
(Minn.) 

Association waived conditions of policy relating to previous illness by 
accepting risk with knowledge of such illness. Green vs. National 
Annuity Assn. (Kan.) 

Restriction as to beneficiary prospective only in its operation and did 
not invalidate certificate made payable to trustee, who was 
creditor. Emmons vs. Grand Lodge A. \ . W. of Delaware. 


Statements held, to be warranties. Under the evidence of the answers 
given concerning disease, held, the association was _ sufficiently 
informed of the di se, the precise date not being considered im- 
portant by the association, should be treated as superfluous. 
Green vs. Natl. Annuity Assn. Kan.).... 

Evidence held to show an abandonment of membership and acquiescense 
in decision of fraternal order, precluding plaintiff from asserting 
that member of order died in good standing. Marcus et al. vs. 
Natl. Council of Knights and Ladies of Security. (Minn.) 


DUES AND ASSESSMENTS. 


His certificate was conditioned that the said member complies, in the 
future, with the laws rules and regulations now gove.ning the said 
council and fund or that may hereafter be enacted by the su- 
preme council to govern said council and fund. The association 
some years after issuing the certificate, without notice to the 
plaintiff and against his protest increased his assessment. It 
was held that the language quoted did not authorize an in- 
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crease. Samuel Green, Appellant, vs. Supreme Council of Royal 
Arcanum and Val M. Schmitz, Regent of the De Witt Clinton 
Council, No. 419, Respondents (N. Y.) 

Where it was customary for the members of a benefit insurance society 
to send checks for assessments by mail, a member was not neg- 
ligent in using the mails for that ae Coile vs. Order of 
United Commercial Travelers of Amer. ‘ seocctosce 

Member of fraternal order cannot recover anasuurhants and dues paid, 
where name stricken from its membership roll on ground that 
at time of admission he was over eligibility age, such payments 
being in consideration of privileges, benefits, etc. Currier vs. 
Catholic Order of Foresters. (Vt.) 


FORFEITURE OR SUSPENSION. 


The proof showed that deceased was not in good standing in the only 
temple to which he belonged, or could belong. He was not a 
legal member of Green Bay Temple, and his standing therein 
was worth nothing to him. International Order of Twelve 
Knights and Daughters of Tabor vs. Wilson et al. (Tex.)...... 239 

A pledge by a member of a benefit insurance society to abstain from 
intoxicating drink was in the nature of a warranty requiring 
strict compliance as an essential condition to the preservation 
of his rights under the benefit certificate. Galvin vs. Knights 
of Father Mathew (Mo.) 788 

Forfeitures of life policies are not favored and will not be enforced 
against equity and good conscience. Independent Order of Fores- 
ters vs. Cunningham (Tenn.) were n 

Competent for fraternal society to prescribe. ‘what occupation shall 
not be pursued under penalty of forefeiture. Clair et al. vs. 
Supreme Council of The Royal Arcanum (Mo.) cenckeues ae 

Prohibition in fraternal benefit certificate against engaging in liquor 
business not enforceable though member engaged in such business 
and so continued until his death, where death did not result 
from such occupation. Clark vs. Modern Woodmen of America 

Administrator operating decedent’s saloon, securing renewal. of license, 
ete. is engaged in sale of intoxicating liquor within meaning 
of prohibition in by-laws of fraternal order. Natl. Council 
Junior Order United American Mechanics vs. Thompson (Ky.) 986 

Alabama statute declaring that misrepresentations made in the nego- 
tiation of a policy of life insurance shall not affect the policy 
unless made with actual intention to deceive, or unless risk is in- 
creased and that the policy shall be incontestable, after two annual 
premiums have been paid, applies to a benefit certificate. National 
Union vs. Sherry (Ala.) -1112 

Member suspended from order for betraying secrets forfeits” insurance 
in accordance with constitution and by-laws and court cannot 
interfere, where nothing to show proceedings were irregular. 
Odd Fellows’ Ben. Assn. vs. Ivy. (Miss.) 

Occupation in connection with liquor- prohibition does not apply to 
government employee in a warehouse. Bracket vs. Modern 
Brotherhood of America. ° 

Beneficial association cannot rely on violations of its laws and regula- 
tions as defense to recover on benefit certificates where such laws 
and regulations, although made part of the contract by the provi- 
sions of the certificate had not been filed with the Insurance Com- 
missioner as required by law. Supreme Ruling of the Fraternal 
Mystic Circle vs. Turner. (Miss.) 
to instruct jury that before they could find for defendant they 
must find that death of insured resulted directly from use of 
intoxicating liquor. Sovereign Camp of Woodmen of the World 
vs. Hutchins. (Okla.) 


By-law providing that monthly dues are regular, if made on the day 
fixed for regular meetings, and the financial month shall be 
computed from regular meeting to regular meeting, and an- 
other providing that the regular meeting shall be held on a 
“Sunday” of the month. This by-law is not unreasonable, and 
if the facts exist, justifying its application to the plaintiff. 
Placa vs. Polizzi Generosa Society of N. Y. (N. 387 

A certificate is not forfeited where a member paid all ‘his dues to the 
secretary, who failed to remit same, though the local lodge was 
suspended for the failure of the secretary to make the remittances 
of dues. Grand Camp Colored Woodmen Forest of Ark vs. Ware. 
(Ark.) ones 

In view of facts, held that guaranty fund was intended as a pledge 
and inducement to members to continue in good standing and, 
notwithstanding the provisions of articles of incorporation and 
by-laws that assessment should be levied pro rata, failure to 
pay an assessment forfeited member’s rights, and society was 
not required to apply the guaranty deposit on such an assess- 
ment. Stubbs et al. vs. Bankers Life Assn. (Ind.)..........06- 

Forfeiture provision is material element of contract, violation of 
which will forfeit contract unless such is waived. Independent 
Order of Foresters vs. Cunningham (Tenn.)............eeeeeee+ 987 
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Automatic suspension of certificate in Mutual Benefit Society for non- 
payment of premium upheld. Day et al vs. a Forest, 
Woodmen Circle. (Mo.) oence cues 

The constitution and by-laws of beneficiary association providing that 
member cannot be suspended for nonpayment of dues while sick 
is immaterial that during her sickness she stated that she knew 
she was in arrears, did not intend to pay dues and did not wish 
to keep up insurance. Grand Temple & Tabernacle in the State 
of Texas of the Knights & Daughters of Tabor of the Inter- 
national Order of Twelve vs. Counts. (Tex.) 

Where by-laws of fraternal association provided that 93 per cent of the 
egular assessment should be for payment of death benefit, 
balance to be paid into a general fund and that conclave might 
in their discretion provide for the payment of sick benefits, su- 
preme conclave assuming no responsibility for such benefit regula- 
tions adopted by subordinate conclave, the fact that subordinate 
conclave owed insured a larger amount for sick benefits than 
amount of monthly dues will not defeat the right of supreme 
conclave to set up nonpayment of dues as defense. McCann vs. 
Supreme Conclave, Improved Order Heptasophs. (Md.) 

Mutual! benefit association cannot set up nonpayment of dues where it 
wrongfully refused to receive them yet where expulsion was 
threatened and advice given by officer of order that best way was 
for insured to lapse out and beneficiary’s agent stated he would 
submit matter to her and made no further offer, insurer can set 
up defense of non-payment. Where by-laws of a fraternal asso- 
ciation making nonpayment of dues a defense did not expect 
nonpayment owing to sickness or insanity of insured, the fact 
that insured was in an insane asylum at time his dues lapsed can- 
not be set up by beneficiary to defeat defenses of nonpayment. 
McCann vs. Supreme Conclave, Improved Order Heptasophs. 
(Md.) 


The breach of the warranty was a Setenee, and an essential averment 
of this defense was the tender of the fees and premiums received 
on the certificate of insurance. Catholic Order of Foresters vs. 
Collins (Ind.) 

Held that, the defendant having collected and retained not only the 
assessment for which he was suspended, but the following assess- 
ment, it was liable on the policy, since he was a member of the 
order at the time of the accident. The suspension was waived 
by the collection and retention of such assessment and the fol- 
lowing assessment. A benefit insurance society is estopped from 
claiming a forfeiture, although within the express letter of the 
contract, where a member has conformed to a course of action 
which it has led him to believe, does not involve a forfeiture. 
Coile vs. Order of United Commercial Travelers of Amer. (N. C.) 

It is held that the trial court’s finding that there was a waiver of the 
forfeiture is sustained by the evidence. nen vs. Grand 
Lodge A. O. U. W. (Minn.) eves 

Held, a forfeiture for nonpayment in absence of waiver. “Dobson vs. 
Triple Tie Ben. Ass’n (Kan.) 

The acceptance of any past due or delinquent call or any installment 
thereof is optional with the association, and shall not in any case 
be a waiver of the forfeiture of the policy. Bricker vs. Gt. 
Western Accdt. Assn. (Ta.). 

A member of a fraternal beneficiary “society is chargeable with the 
knowledge that no officer has authority to offer him special priv- 
ileges, Galvin vs. Knights of Father Mathew (Mo.) 

The acceptance by the secretary of monthly premium, does not constitute 
a waiver or raise an estoppel on the part of the supreme lodge, 
which as soon as it knew of the fact that insured had engaged in 
the prohibited occupation offered to return the premium. Jones 
vs. Modern Brotherhood of Amer. (Wis.) cece 

Doctrine of waiver and estoppel as applied to forfeiture does not 
grow out of original agreement, but out of new contract arising 
from conduct of parties not to insist upon the forfeiture; and 
although there be no formal waiver, the courts will not allow 
a party to claim a forfeiture in violation of good faith and 
conscience. Forfeiture clause of benefit certificate may be waived 
by its officers or agents within scope of real or apparent au- 
thority. Deputy executive officer, having various powers in- 
vested in him, subject to ratification of the home office had 
authority to waive provision for forfeiture. Independent Order 
of Foresters vs. Cunningham (Tenn.)........ 0b eeeccne 
lodge of fraternal order knew that member engaged in liquor 
business and received assessments, but none of officers knew 
facts. Held, it was not estopped from declaring a forfeiture. 
Natl. Council Junior Order United American aes vs. 
Thompson (Ky.) esis bearnnee 

Payment of assessment by member who has engaged ‘in’ prohibited 
occupation is not waiver by society which did not know of such 
engagement, nor is it waived by conduct of secretary of local 
lodge who had no knowledge. Acts of mere subordinate officer 
of lodge not binding on association unless ratified. Rule that 
course of action by insurer which leads beneficiary to honestly 
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believe that by conforming thereto forfeiture of policy will not be 
insisted upon and which estops insurer from thereafter insisting 
on forfeiture, presupposes authority in person purporting to 
represent insurer; estoppel cannot be invoked where such person 
had no authority. Clair et al. vs. Supreme Council of The 
Royal Arcanum (Mo.). . 

A well and long known practice of a subordinate lodge w hich amounts 
to a waiver of prompt payment of dues and assessments binds 
the Grand Lodge. Sauerwein vs. Grand anaes of Order of Sons 
of Herman (Min.) ‘ 

Apparent default in payment of ‘assessments was. ‘waived by benefit 
society by subsequent receipt and acceptance of such a sub- 
sequent assessment. Patton vs. Women of Woodcraft (Ore.).. 

Receipt of the premiums coupled with knowledge of the falsity of the 
misrepresentations waives the company’s rights. National Union 
vs Sherry. cece 

Member of Mutual Benefit Association conclusively presumed to know 
the provisions of the constitution and by-laws of Mutual Benefit 
Association. Day et al vs. Supreme Forest, Woodmen Circle. 
(Mo.).. 

Custom of accepting deferred payments establishes waiver of the for- 
feiture clause requiring immediate payment. Oldham vs. Su- 
preme Lodge Modern Brotherhood of America. (Mo.) 

Society not estopped to set up forfeiture even though assessments were 
paid to secretary and treasurer of society to be applied in case 
of reinstatement after suspension. Odd Fellows’ Ben. Assn. vs. 
Ivy. (Miss.) 

Waiver of by-laws cannot be predicated upon statement 
officer of subordinate lodge that lodge would pay insured’s dues 
in absence of a showing that the promises were made in pur- 
suance of the practice of the local lodge acquiesced in by govern- 
ing officers of the order for an officer of the local lodge cannot 
waive the by-laws. Knode vs. Modern Woodmen of America. 


The law does not favor forfeiture, and very slight circumstances will 
be taken advantage of in order to avoid the effect of a forfeiture. 
Security Life & Annuity Co. vs. Underwood (Tex.). 

Held, that the by-laws did not conflict with the constitution, and in 
order to forfeit a member’s rights for nonpayment of an assess- 
ment, affirmative action on the part of the order was a 
Roulo vs. Schiller Bund (Mich.) ° cece 

The expulsion of a member properly followed after it had been estab- 
lished by evidence that the member had violated the by-law. 
Galvin vs. Knights of Father Mathew. (Mo.)........ 

Member of beneficiary association engaging in a proscribed occupa- 
tion invalidates certificate where his death occurs from pro- 
scribed occupation. Notice of suspension self executing when 
in accordance with by-laws. Clair et al. vs. Supreme Council 
of The Royal Arcanum (Mo.)....... 

Where by-laws of fraternal associ iation * provided that failure to pay 
assessments at stated time should, ipso facto, constitute suspen- 
sion was unnecessary. Insured must have known provisions for 
prompt payment are of the substance of such insurance contract. 
By-laws providing a self executory suspension of member and 
forfeiture of insurance as penalty for non-payment of dues is 
valid. Knode vs. Modern Woodmen of Amer. (Mo.) 


A member of a benefit insurance society who had not been lawfully 
suspended at the time of an accident was estopped to rely on 
that fact by an application for reinstatement made by him before 
the accident. Coile vs. Order of United Commercial Travelers 
ee Amer; (Ne CoPyisccs erie aacdadedges geeheseed 
representation in a petition for reinstatement will avoid the in- 
surance when material. Supreme Ruling of Fraternal Mystic 
Circle vs. Hansen (Tex.) eece eee 
lapse of policy for nonpayment of premium, insurance not effect- 
ive until application approved and notice thereof given to assured 
McCormick vs. N. Y. Life Ins. Co. (N. Y.)..... 


BENEFICIARIES AND BENEFITS. 


In absence of contrary stipulation, designation of beneficiary in a 
life policy, if valid in its inception, remains so, though in- 
surable interest or relation of beneficiary has ceased. Gibbs 
vs. Knights of Pythias of Mo. (Mo.).... écctenccscas, CON 

Where under a fraternal certificate the assured had no vested interest 
but merely a right to designate a beneficiary, neither his next of 
kin nor his estate can question the payment to the beneficiary. 
Smith’s Adm’r. vs. Hatke. (Va.) «++ 1114 

At the time the deceased joined the order, his contract, consisting of 
the charter and by-laws, providing that he could name any bene- 
ficiary whom he chose, whether related or not, and could change 
the beneficiary upon making application and paying the fees. 
This was a substantial right, which could not be taken away by 
subsequent amendment of the by-laws or charter. Sinclair vs. 
PIO (OC G.. UI: Beda ccna cestiae s davcecstéteccesiacceoune eee 
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A statute of the state under which a mutual benefit corporation is 
organized, authorizing fraternal beneficiary organizations to 
change and amend their rate of assessment, does not apply to 
assessment of a member whose contract with the corporation 
was entered into, made, and completed in this state. Green vs. 
Supreme Council of Royal Arcanum et al. (N. Y.) 

Statutes governing fraternal beneficiary societies forbids designation 
of stranger not related by blood or marriage nor dependent upon 
a member asa beneficiary. Insured may not indirectly, as by 
will, designate one not qualified as beneficiary. Gibbs vs. Knights 
of Pythias of Mo. (Mo.). ‘ 

A married man having a living undivorced wife cannot under ‘the by- 
laws of a benefit association authorizing the affianced wife of the 
member to be designated beneficiary, lawfully designate his 
certificate to a woman not his wife as his fiancee. Mendelson 
vs. Gausman. (N. Y.) 

Insured, under statute regulating business of beneficiary association, 
has no property interest in funds, but a mere power of appointing 
a beneficiary. He cannot deal with it as property and impress it 
with a trust for payment of debts. Finnell et al. vs. Franklin 
et al. (Colo.) weiss een Oee 

Issuance of fraternal beneficiary certificate in favor of ‘‘affianced wife”’ 
not conclusive evidence of such eae nee vs. 
Gausman (N. Y.). cskesanese COO 

Though a fraternal beneficiary certificate. was ultra- vires in that it 
was paid to insured’s personal representative, when beneficiary 
must be blood relative or dependent, association cannot, on 
that ground defeat recovery where contract has been fully 
executed, but must pay personal representative in trust for 
charter beneficiaries. Gibbs vs. Knights of Pythias of Mo. (Mo.). 

Where under a fraternal certificate the assured had no vested interest 
but merely a right to designate a beneficiary, neither his next 
of kin nor his estate can question the amigas to the benefi- 
ciary. Smith’s Adm’r vs. Hatke (Va.) oecccnsckane 

Designation of the beneficiary by will is ae. ‘Armstrong vs. 
Walton et al. (Miss.) «eee eL120 

Marriage did not operate to make designation in “benefit. ‘certificate, 
of father as beneficiary void or to substitute wife as beneficiary. 
Vanasek vs. Western Bohemian Fraternal Assn. et al. (Minn.)..1305 

Held on the facts stated that provision in beneficiary’s certificate gave 
a reversion to the first class and the wife of deceased member 
could contest a designation made by the husband to another 
woman as affianced wife. An interplea by wife who claimed to 
be entitled to proceeds of benefit certificate issued upon life of her 
husband is not a waiver of her right to contest the legality of the 
designation thereof. Mendelson vs. Gausman. (N. Y.) 

Under benefit certificate, where insured had no property interest but 
mere right to appoint beneficiary, and where beneficiary had only 
an expectancy, not vested until death of insured, the fact that in- 
sured was the sole heir of beneficiary, who predeceased him, did 
not make the insured the beneficiary, nor upon the theory that 
there was no designated beneficiary at the time of the death of 
insured was there any resulting trust of the fund in favor of his 
estate, transferring right to recovery to the executor for distri- 
bution under the will. The uncles and cousins of the insured, 
who would also have been legal heirs of first designated benefi- 
ciary, had he survived the insured, come within the class entitled 
to receive the funds. They were entitled to it as against his 
executor, who was not within the class, and who could only re- 
cover or receive the fund as a quasi trustee for them. Finnell 
et al. vs. Franklin et al. (Colo.)..... 

In order for member’s widow, not designated, to take as beneficiary, 
neficiaries designated should have died during the life of mem- 
ber and that he should have failed to make other designation. 
Emmons vs. Grand Lodge A. O. U. W. of Delaware. (Del.) 


*4) The insured had the right under the terms of the policy, to change 
the beneficiary. The beneficiary, therefore, had no vested right. 

The insured had complete control of the policy. A policy may be 
surrendered by mutual agreement so as to terminate the rights 

and obligations of the parties. A provision in a life policy 
making it incontestible after one year from issuance, except for 
nonpayment of premium, would not prevent the company, when 

sued on the certificate, from defending on the ground that the 
policy had been canceled by agreement with assured upon the re- 

turn of all payments made by him. Indiana Nat. Life Ins. Co. 

vs. McGinnis (Ind.)......... cveccce 
Beneficiary has no vested interest, ‘where “holder has right ‘to ‘change. 
Littleton vs. Sain et al. (Tenn.)........ecceee eves ecccce 
Where a member of a mutual benefit society was authorized “by its 
rules to change the beneficiary at will, the beneficiary originally 
designated had no vested interest in the certificate. Jackson vs. 
Brotherhood of American Yeomen (M0.).......006 sescsssecscees 
Either the insurer or the beneficiary of a mutual benefit certificate has 
the right to insist that a change of beneficiary be made con- 
formable to the stipulations of a policy and the rules of the 
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association. The right to insist that a change in beneficiary be 
made according to its rules, may waive compliance by issuing a 
new certificate, naming the new or substituted beneficiary, but it 
does not waive compliance With its rules by interpleading the con- 
testing claimants, and paying the money into court. Faubel 
et al. vs. Eckhart et al. (WiIB.)...cccccece covccececeeccsens 

Held that while a parol gift inter vivos unaccompanied by the delivery 
of a life insurance policy, payable to the estate of the insured, 
is effective as against the administrator of the insured’s estate 
both the beneficiary and the insurance association having the 
right to require changes to be made conformably to its by-laws, 
and the insured having no ownership in the fund to be paid 
after his death, the agreement as to the beneficiary is binding 
only as to that part of the benefit payable to the insured’s estate. 
Faubel et al. va. Eckhart et al. (CWiB.)..cccccccccccccsscceccces 
that the failure to make a written request for the change, of 
beneficiary to indorse the change, and return the same to the 
member were defaults caused by the association’s agents for 
which decedent was not responsible, and that the facts showed 
a complete change of beneficiary. Jackson vs. Brotherhood of 
American Yeomen (Mo.) 

Held that the fact that the new certificate. had “not “been actually “de- 
livered, and that plaintiff, therefore did not offer the same in 
evidence, was no defense to an action thereon. McIntyre vs. 
Modern Woodmen of America (Mich.)....... 238 

The holder of certificates in a mutual benefit insurance company has 
the right to change the beneficiary named therein. Wherry et 
al. vs. Latimer et al. (Miss.) enwens couccae OOe 

The original beneficiaries in certificates of mutual insurance companies, 
may maintain a suit to cancel new certificates induced by undue 
influence. Wherry et al. vs. Latimer et al. (Miss.). sagecense ae 

One seeking to cancel a new mutual benefit certificate and. change the 
beneficiary on the ground of mental incapacity of the member 
ana undue influence of the beneficiary, has the burden of estab- 
lishing the proof. Wherry et al. vs. Latimer et al. (Miss.).... 503 

Until insured’s death, new beneficiary may be designated by insured 
providing beneficiary be qualified under charter. Gibbs vs. 
Knights of Pythias of Mo. (Mo.) ioncwcnk wee 

Rights of a beneficiary vested m death cannot. ‘be "affected by any 
waiver of the company. Stemler vs Stemler. (S. D.) 1112 

Delivery of certificate may be essential to cause change of beneficiary. 
Stemler vs. Stemler. (S. D.). --111 

No valid change of beneficiary in benefit certificate ‘where’ insured made 
no attempt to comply with any requirements of the by-laws but 
merely handed his benefit certificate to his wife before his death, 
and expressed a desire that his wife should have the proceeds, 
where he had, previous to marriage, made his father beneficiary. 
Vanasek vs. Western Bohemian Fraternal Assn. et al (Minn.)..1305 

While objects of fraternal associations are different from those of 
ordinary life companies, assured has no greater power to change 
beneficiary, except as reserved by laws of state, or by-laws of 
association, or terms of certificate. Insured, under benefit certi- 
ficate with right to designate and change beneficiary, had no 
interest or property in the benefits but simply power to appoint 
some one to receive them. Finnell et al. vs. Franklin et al. 
(Colo.).... -1472 

Where power of designating beneficiary was not reserved in benefit 
certificate, beneficiary first designated acquired a vested interest 
upon delivery of certificate. Where there was such reservation of 
power he took a mere expectancy. Finnell et al. vs. Franklin et 
al. (Colo.) 

Under benefit certificate, where ‘insured had merely naked power of 
substituting beneficiaries, such power to be available must be 
executed according to terms of certificate. While equity may aid 
an attempted but incomplete change of beneficiary it does so only 
when insured has in good faith attempted to comply with pre- 
scribed mode of change. Where insured did nothing to make the 
change in accordance with form prescribed, though he might have: 
done so, his will did not, in equity, constitute change of benefi- 
ciary. Provisions for change of beneficiary were for the mutual 
benefit of association and its members. Deposit of money in 
court in contest between relatives and executor did not constitute 
waiver. Finnell et al. vs. Franklin et al. (Colo.).... 

(6) Section 19, c. 345, Laws 1907 (Rev. Laws Supp. 1907, § 1704-25) pro- 
viding for the service of process upon foreign ‘fraternal bene- 
ee construed. Spencer vs. Court of Honor 

The certificate was not operative until the date of its delivery to insured, 
so that company was not liable for injuries received before that 
date. Wilson vs. Interstate Business Men’s Accdt. Assn. (Ia.).. 

“any benefit” may only refer to such benefits. Rose vs. Common- 
wealth Beneficial Assn. (Del.)..... waceccoe 

Where by-laws of accident association provided for payment only 
where insured should receive accidental injury which immedia- 
tely and wholly disabled him from transacting any kind of 
business, the fact that insured, a travelling salesman, continued 
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a journey after his accident, will not bar a recovery. Inter- 
national Traveler’s Assn. vs. Bosworth (TexX.)......cceeeeeeeeelOii 

Provisions of by-laws that on death of member ‘$50.00 shall be paid to 
his widow or the nearest relative’, ‘‘an assessment of $1 shall be 
levied on each member to reimburse the treasury,” and “no dona- 
tion for. charity shall exceed $5,’’ entitled widow of deceased 
member to $50 as of right and did not provide for a discre- 
tionary charity. Wilkins vs. Price (N. Y.) 

Reversion to fraternal order of benefits from certificate if beneficiary 
directly or indirectly causes death of insured, not against public 
policy. No recovery by children of insured and her husband, who 
was beneficiary, where shown that both husband and wife were 
found dead, with unmistakable evidence that husband murdered 
wife while insane and then committed suicide. Grand Circle 
Women of Woodcraft vs. Rausch et al. (Colo.) 

While it was incumbent on plaintiff to set out in his notice of claim 
and establish in his proofs that which by his contract was essen- 
tial to a recovery, the contract should not be construed as 
limiting the inquiry to the cause of suspension or discharge as- 
signed by the employer—"Discipline” defined. Stitt vs. Locomotive 
Engineers’ Mut. Protective Ass’n (Mich.) 

Where the petition in an action on a certificate issued by a fraternal 
organization alleged that decedent was a member of a subordinate 
tempie, it was error to introduce in evidence the financial card 
of another temple. International’ Order of Twelve Knights and 
aeons CL TEUOr TA. Wee CRO vias 0.0:6.00.60 00:00.00.0000045 

That such erroneous statements in the proofs are not conclusive, and 
do not preclude or estop the beneficiary from showing that such 
statements were made by mistake. Lockway vs. Modern Wood- 
men of America. (Minn.) 

Copy of verdict of coronor’s jury, if furnished by beneficiary 
proofs of death, is competent as an admission against interest, 
yet such copy furnished by insurer’ agent, without knowledge 
or consent of beneficiary, could not be received as an admission 
against his interest. Krogh vs. Modern Brotherhood of America 
( Wis.) 

Fraternal association is estopped from defending on grounds that it was 
not furnished proofs of loss where it had receipted for papers sent 
it. Carpenter vs. Modern Woodmen of America (lowa.) 

Provision of benefit certificate requiring beneficiary to furnish proofs 
of death before any action would lie was valid and binding. 
Where secretary of local camp was authorized to collect and 
remit assessments and deliver blanks for proofs of death and 
transmitted them to secretary of head clerk of head camp he 
had no authority to waive beneficiary’s duties to submit proofs 
by informing her that it was useless to make them as head 
camp would not pay the loss. Love vs, Modern Woodmen of 
America (T}l.) 

A notice of claim reciting that insured “had been suspended and dis- 
charged for certain acts, was insufficient to show a prima facie 
case entitling him to indemnity under the certificate. Stitt vs. 
Locomotive Engineers’ Mut. Protective Ass’n. (Mich.) 


In an action by a member of a mutual benefit order, such member 
cannot consistently claim that he is entitled to the sick benefits 
provided for by the laws of the order, and that such laws are, 
in other respects, of no validity, on the ground that the constitu- 
tion and by-iaws had not been regularly adopted. Cohen vs. 
Superior Lo.ge No. 516, lL. O. B. A. (R. ees 386 

Where under a fraternal certificate the assured ‘haa no vested interest 
but merely a right to designate a beneficiary, neither his next 
of kin nor his estate can question the payment to the benefi- 
ciary. Smith’s Adm’r vs. Hatke (Va.) -1114 

Action on benefit certificate in favor of deceased’s mother, who “died” a 
year previous to insured. Brothers and sisters as only heirs at 
law took as beneficiaries and not by descent from their brother, 
the insured. Administrator who received the money was not a 
trustee for plaintiffs so not entitled to money as administrator 
and payment to him by defendant did not relieve defendant of 
liability to plaintiffs. Plaintiffs are not estopped or prevented by 
laches from asserting that payment to administrator was un- 
authorized though one of them petitioned for his appointment 
and though administrator paid funeral expenses out of insurance, 
ete. Devaney et al. vs. Ancient Order of Hibernians Life Ins, 
Fund, (Minn.) ...... 


Where beneficiaries of certificate on life of deceased assigned their tne 
terest before it had vested by death of insured but in action thereon 
testified in favor of assignee insurer cannot question validity of 
assignment for beneficiaries would, by their conduct, be estopped 
from subsequently repudiating it. —— vs. —* Wood- 
men of America (Iowa.).... -1298 

Assignment by beneficiary of funeral 
payment of bill is valid. Wilkins vs. Price. (N. Y.)........++++.+1286 

Under benefit certificate, where insured had no property interest but 
mere right to appoint beneficiary, and where beneficiary had only 
an expectancy, not vested until death of insured, the fact that in- 
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sured was the sole heir of beneficiary, who predeceased him, did 
not make the insured the beneficiary, nor upon the theory that 
there was no designated beneficiary at the time of the death of 
insured was there any resulting trust of the fund in favor of his 
estate, transferring right to recovery to the executor for distri- 
bution under the will. The uncles and cousins of the insured, 
who would also have been legal heirs of first designated benefi- 
ciary, had he survived’ the insured, come within the class entitled 
to receive the funds. They were entitled to it as against his 
executor, who was not within the class, and who could only re- 
cover or receive the fund as a quasi trustee for them. 

et al. vs. Franklin et al. (Colo.). 

of beneficiary association existed for ‘sole benefit of class desig- 
nated by statutory amendment. Money due under certificate 
could in no event become assets of insured’s estate, nor was such 
rule affected by reason of decease of beneficiary before change. 
especially where there are claimants of the class who might have 
been beneficiaries under the act. Finnell et al. vs. Franklin et al. 


In order for member’s widow, not designated, to take as beneficiary, 
neficiaries designated should have died during the life of mem- 
ber and that he should have failed to make other designation. 
Emmons vs. Grand Lodge A. O. U. W. of Delawar . (Del.) 

Benefit certificate payable to trustee to secure debt payable to him in 
absence of law or order regulating matter, regardless of fact that 
trust had terminated by payment of debt, though trustee might be 
required to account for funds as trustee. Emmons vs. Grand 
Lodge A. O. U. W. of Delaware (Del.) 

The provision of a by-law that money for the benefit “will be drawn 
from the mortuary assessment fund” was a method of providing 
the means of payment, and not a condition of liability. Placa vs. 
Polizzi Generosa Society of N. Y. (N. Y.)..ccccccccsccccccsccvces 

One suing for balance due on fraternal benefit certificate need not tender 
amount paid and admittedly due thereunder. American Patriots 
vs. Cavanaugh (Ky.).. 


ACTIONS FOR BENEFITS. 


A member of a mutual benefit order, if he sane aggrieved at the action 
of the lodge, he must exhaust his remedy within the order before 
he can prosecute his claim in a court of law. Cohen vs. Supe- 
rior Lodge No. 516, I. O. B. A. (R eccocccece 

The provision of a by-law of a beneficial association that all cases 
must first be passed on by the board does not apply to claims 
against the society, as that would make it a judge of its own 
case. Placa vs. Polizzi Generosa Society of N. Y. (N. Y.)........ 
in an action for benefits that the regulations made it a condi- 
tion to relief that the question of incapacity be submitted to the 
advisory board found in favor of the plaintiff, and that its adverse 
finding was conclusive against the action. so Co. et 
al. vs. Reager’s Adm’r, (Ky.) eae 

Action may ordinarily be maintained on a benefit certificate ‘binding 
society issuing it to pay beneficiary specified sum when collected 
by assessments at time and in manner provided by constitution, 
ete. of order, provided that if one full assessment does not 
produce that sum, amount shall not exceed proceeds actually 
realized. Injunction granted on proof that foreign fraternal cor- 
poration has violated law by appropriating part of its death and 
emergency fund in payment of money loaned it which restrains it 
from prosecuting any business within the commonwealth except to 
defend actions and to pay pending claims does not release it 
from its contracts of insurance but it may not levy assessments 
and it does not breach contract binding it to pay specified sum 
when collected by assessments, and beneficiary may not maintain 
action on contract. Moshenz vs. Independent Order Ahawas Is- 
rael. Superior vs. Same. (Mass.) 

In an action on benefit certificate it is no defense ‘that defendant’s 
board of directors had not passed upon the claim before com- 
mencement of action where they failed to act for nearly a year, 
their non-action being in effect a denial. Carpenter vs. Modern 
Woodmen of America. (Iowa.)........ Sa Cute. « cekwe 

Laws of a fraternal benefit association ‘imposed upon its ‘officers “and not 
upon beneficiary the duty to take initial steps to procure proofs of 
death and required such proofs to be on blanks furnished by the 
association which beneficiary applied for and which the order 
failed to furnish. He subsequently furnished certificate from 
health department. His right to sue is not barred by failure to 
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file in prescribed form. Rosenstein vs. Court of Honor. (Minn.)..1304 


Evidence held insufficient to show that there was any unwarranted delay 
in passing on beneficiary’s claim, or that any fraud and oppression 
were contemplated or practiced so as to relieve beneficiary of 
duty to exhaust remedy in forum established by fraternal order— 
non compliance bars beneficiary from suing in courts. O’Neill vs. 
Ancient Order of Gleaners. (Mich.). 

Action at law maintainable on benefit certificate and it) is not neces- 
sary to go into a court of equity to enforce it. Krogh vs. 
Modern Brotherhood of America (Wis.). 
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Sufficient for fraternal member to request payment from president and 
serve written demand upon the order before commencing action, 
in absence of restriction. Grand Fraternity vs. Cl'ff. (Colo.)....17438 

Under statute exempting fraternal association from provisions of 
insurance law unless specifically designated therein, holder of 
certificate, in accordance with other statute providing that it 
shall be unlawful for any person, firm or corporation or asso- 
ciation to stipulate whereby time’ in which to sue is limited 
to shorter period than two years, entitled to two years in which 
to bring action notwithstanding provision in certificate. Inter- 
national Travelers’ Assn. vs. Bosworth (Tex.) ewcvevcosceckOen 

Association issued a benefit certificate without limitation as to time to 
sue. Application therefor stated that by-laws then in force, or 
thereafter adopted, should be a part of the contract, and by-laws 
subsequently adopted limited time to sue to one year after death 
of insured. No notice was given of such by-laws and year expired 
before beneficiary had knowledge thereof. Such by-law was un- 
reasonable and void as applied to such certificate. Rosenstein vs. 
Court of Honor. (Minn.) 

An action on a benefit certificate lies only against the order that issued 
it, and not against its officers. Grand Camp Colored Woodmen, 
Forest of Ark. vs. Ware. (Ark.) eocccece 

Proof that a forfeiture resulting from a violation of ‘the laws ‘of the order 
had been waived was admissable under an allegation that the 
member complied with all the conditions in the ee Galvin vs. 
Knights of Father Matthew (Mo.) . 

That an attorney for plaintiff in action on benefit "certificate had 
lien for one-half of the recovery for his services did not make 
him a proper party plaintiff. Quinn vs. areas Council, 
Catholic Benev. Legion (N. Y.). ssewens caees 979 

Statutes prescribing a mode of service a citation on fraternal benefi- 
ciary associations does not take away the right to serve them 
in the usual mode prescribed by general law. Modern Woodmen of 
America vs. Metcalfe (Tex.). ectcnevecsees, OOO 

An averment in an action on a mutual benefit cer tificate for the erec- 
tion of a monument “as provided for in said beneficiary certifi- 
cate” was sufficient statement of a cause of action. Woodmen of 
the World vs. Wright (Ala.) aaa lve ew acn ee 

Foreign corporation alleged its organization. as ‘a fraternal ‘order ad- 
mitted to do business under the statute relating to fraternal 
orders, is not entitled to benefit of the statute. oe vs. United 
Order of Foresters (Mo.) SCeccesesscess 506 

Where a by-law in a benefit association, provided that. no “full benefit 
would be paid where a member committed suicide, held not 
binding if the member committed suicide while insane. Supreme 
Conclave Improved Order of Heptasophs vs. Rehan (Md.)........ 631 

To entitle a mutual benefit assoc'ation to defend an action on a certi- 
ficate, it devolved on defendant to plead and prove it had con 
ducted its business affairs in this state in compliance with the 
provisions of the statutes relating to such societies. Newland vs. 
Modern Woodmen of Amer. ° oes ceniee 

Beneficial association cannot rely on violation of its laws as a 
defense unless it had complied with the law in this state. 
Supreme Ruling of the Fraternal Mystic Circle vs. Turner. 
(Miss. ) 

Allegation sufficient. Petition will be ‘construed to be a suit involving 
liability on policy of insurance, where all the facts are set forth. 
Error to dismiss on general demurrer, no special demurrer having 
been filed, on ground that copy of policy was not attached, where 
in hands of defendant. Even if there was misjoinder of 
parties and causes of action this should have been raised by 
special demurrer. Allegations in petition not showing that policy 
sued on is other than ordinary insurance policy, it will be treated 
as such as against general demurrer. Riley vs. Royal Arcanum 
et al. (Ga.) 

Burden is on plaintiff seeking to be relieved from limitation of liability, 
to both allege and prove that certificate had not been approved 
by Insurance Commissioner as required by statute. Blount vs. 
Royal Fraternal Assn. Inc. (N. C. 

Evidence held to sustain a finding that insured was under sixty years 
of age when the certificate was issued. Royal Neighbors of 
Amer. vs. Hayes (Ky.) cece 

Evidence held to show that insured’s warranty ‘contained in his appli- 
cation that he had sought no medical advice within the last 
three years was false. Catholic Order of Foresters vs. Collins 
(ind. ) 

Where the alleged re of decedent’s homestead branch ry ‘a 
mutual benefit society had collected dues from her for which 
receipts had been given on printed blanks, and no complaint was 
made of any default in payment by the association, such facts, in 
addition to her statement that she was the correspondent of the 
homestead and authorized to receive decedent’s certificate for 
change of beneficiary, were sufficient to establish her official 
capacity. Jackson vs. Brotherhood of American Yeomen (Mo.) 

A letter written after the member’s death, was inadmissible, the issue 
being whether the member at his death was a member in good 
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standing. International Order of Twelve Knights and Daughters 
of Tabor vs. Wilson et al. (Tex.)......cccccccseees wecesese 

Held, a forfeiture for nonpayment in absence of waiver. * Dobson vs. 
Triple Tie Ben. Ass’n (Kan.) 

Whether insured had a pistol a week before “the killing ‘was immaterial. 
Woodmen of the World vs. Wright (Ala.). peaaes 

The burden of proof is on the party suing on a benefit certificate, and 
claiming to be entitled to the penalty and attorney’s fees. Grand 
Lodge F. & A. Masons of Tex. vs. Moore. (Tex.) 

Insufficient evidence to support the allegation of assumption of ‘debts. 
Witherow vs. Mystic Toilers. 

Evidence, held to show that insured committed suicide. Newland vs. 
Modern Woodmen of Amer. ossee 

Evidence admitted to disprove request for change of beneficiary. * Longer 
vs. Beakley. (Ark.). Seeecsccce 

That such erroneous statements in the’ proofs are not conclusive, and 
do not preclude or estop the beneficiary from showing that such 
statements were made by mistake. Lockway vs. Modern Wood- 
men of America. (Minn.). dace 

Plaintiff made a prima facie case, and the burden was on the defendant 
to establish by a preponderance of the evidence to the satisfaction 
of the jury that the insured came to his death by his own hand or 
act. Cummings vs. Sovereign Camp of the Woodmen of the 
World. (Mo.) 

The burden of proof was on defendant to prove that death did occur 
in violation of law. Brahmsteadt vs. Mystic Workers of the 
World. (Wis.). 

Evidence held, not sufficient to show that deceased ever requestea the 
beneficiary in her certificate should be changed from her husband 
to her father and mother. Supreme Council of Ladies Catholic 
Benev. Assn. vs. Scherer et al. (Mich.) 

The evidence did not conclusively show that the insured died from 
delirium tremens caused by intemperate use of alcoholic drinks, 
and the verdict for plaintiff is sustained by the evidence. 
Lockway vs. Modern Woodmen of America. (Minn.).. 

Evidence held, to justify the inference that the officers of the local 
council knew that deceased was not observing his pledge, and 
thereby waived forfeiture. Galvin vs. Knights of Father Mathew. 
(Mo. ) 

Evidence as to the ‘defence that insured’s death was the direct result of 
drinking intoxicating liquors held insufficient to establish such 
defence. Cummings vs. Sovereign Camp of the Woodmen of the 
World (Mo.) 

Burden of proving suicide on insurer. Under limitation in benefit 
certificate that association did not agree to pay greater sum than 
should be realized from one quarterly payment of $2 made, 
burden of showing what such assessment would amount to was 
upon association, and in absence of proof would be presumed 
that assessment equaled maximum sum named in certificate. 
Krogh vs. Modern Brotherhood of America (Wis.).... 

Burden of showing that assessments were not paid prior to member’s 
death is on defendant when it has pleaded that member was 
suspended for that cause. Patton vs. Women of — 
(Ore.) . 

Evidence in action on benefit certificate, after verdict ‘for ‘plaintiff “ap- 
proved by trial court, held not to sustain the defendant’s burden 
of establishing its defense of suicide. — vs. Modern Bro- 
therhood of America (Wis.) 

Death by pistol shot is presumptively accidental. ‘Tomlinson vs. 
eign Camp of Woodmen of the World. (Iowa.) 

Alleged suicide’s statements that he intended to change the benefi- 
ciary just before his death were admissible as disproving motive. 
Tomlinson vs. Sovereign Camp of Woodmen of the World. 


--1121 


Trial court’s action in setting aside verdict for defendant and granting 
a new trial sustained. Strand vs. Loyal Americans of the Re- 
public. (Minn.) 

In action on benefit certificate in which defendant relieu on misrepre- 
sentation as to use of intoxicants evidence as to insured’s habits 
as to intoxicants almost a year after date of application inad- 
missible, being too remote from time of application. Evidence 
as to insured’s habits during period immediately succeeding date 
of application might be admissible. Brotherhood of Locomotive 
Firemen & Enginemen vs. Cole. (Ark.) 
action between legal wife of one insured by mutual benefit associ- 
tion and the beneficiary designated as insured’s affianced wife, 
evidence of conversation tending to show promise of marriage by 
the insured or loans of money made by her to him is incompetent. 
Mendelson vs. Gausman. (N. Y.) 

Testimony of deputy chancery clerk that a statement showing insur- 
ance companies doing business in the state had been sent him by 
the State Auditor was not proper proof of filing by such com- 
pany of its charter, by-laws, rules, etc. Supreme Ruling of the 
Fraternal Mystic Circle vs. Turner. (Miss.) 

Application of benefit certificate admissible in evidence, not as forming 
a part of contract, but as tending to show its fraudulent procure- 
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ment. Fraternal Life & Accdt. Ass’n vs. Evans et al. (Ga.)....1470 

Burden to show authority in changing beneficiary was on new benefi- 
ciary claiming proceeds. Darter vs. Grubb et al. (Ind.) 

Held, member of traternal order duly charged, tried, found guilty, 
and expelled. Marcus et al. vs. Natl. Council of Knights and 
Ladies of Security. (Minn.) -1729 

To recover the value of a life insurance policy, the pleading and evi- 
dence tended to show that the application of the insured was 
attached to the policy, and contained statements as to having 
only certain policies of insurance in other companies, and there 
was evidence to the contrary on the trial of the case, it was error 
for the court to direct a verdict for the plaintiff. Supreme Lodge 
K. P. vs. Few (Ga.) cece 

Whether insured within the period “ot years sought medical ‘advice and 
attention for physical ailments to all of which the jury answered 
“yes.” Held that the answers showed the falsity of insured’s 
answer of “nothing” to a question in his application for insur- 
ance. ‘When and for what has medical advice been sought with- 
in the last three years?’ Catholic Order of Foresters vs. Collins 
(Ind.) 

Evidence held to justify submission to the jury of the “question whether 
insured was afflicted with syphilis at the time of prior rein- 
statement. McIntyre vs. Modern Woodmen of Amer. (Mich.).. 288 

The evidence showed the entire transaction a palpable fraud, so that no 
other result could have been reached by a reasonably intelligent 
jury, it was not error to direct a verdict. Hardy vs. Masonic 
Ben. Ass’n (Miss.). ‘ ieekaceegeceones ae 
that a peremptory instruction for ‘plaintife was proper, since the 
” only dues payable after December 25th were those for January, 
the time for the payment of which had not expired at the time 
of the member’s death. Berryhill vs. Supreme Mribe of Ben 
Hur (Mo.). cocccese S88 

Statute provides that all benefit certificates ‘shall from ‘the ‘date of is- 
suance be made noncontestable if misrepresentations are ma- 
terial to the risk, are for the jury. Statute for jury Supreme 
Ruling of Fraternal Mystic Circle vs. Hansen (Tex.).......+++++ 504 

If insured, while engaged in a violation of the law, shot himself, the 
verdict must be for defendant. Woodmen of the World vs. 
Wrist (Ale. )iccocccccs sesccesesece vocevcesscccs eoccceces OT 

Whether the shooting was intentional, voluntary act, or. accidental, 
question was for the jury. mene of the bavi vs. Wright ser 
(Ala.).. eee ecee eeocccrcceces 

Where evidence of suicide’ is undisputed, in an “action on ‘a life certificate, 
there is no issue to go to the jury, the question should be decided 
by the court. Newland vs. Modern Woodmen of Amer. (Mo.)...... 673 

Where a clear conflict in the evidence ensues, the trial judge could not 
give a peremptory instruction for defendant. Cummings vs. Sover- 
eign Camp of the Woodmen of the World (Mo.) conan TOO 
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to go to jury. International Travelers’ Assn. vs. Bosworth 
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Verdict for plaintiff properly directed "where “shown that assessment, 
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surer which was liable only for injuries caused by external, 
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to the jury Currence vs. Sovereign Camp Woodmen of the 
World (S. C) 

Question of good health held for jury. On several occasions prior to 
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earlier. Finding of wilful misrepresentation supported by evi- 
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In an action on a mutual benefit certificate, where it was conceded on 
the face of the record that plaintiff was entitled to recover the 
face of the certificate, with interest thereon, the jury were prop- 
erly directed to calculate the amount of such interest. Berryhill 
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Where a mutual benefit certificate provided a $100 monument benefit, 
such sum was recoverable for that omnpues Woodmen of the 
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